Cult - Hob SES— J24- LP23 X | 
THE 


MADRAS LAW JOURNAL 
(JOU my 


EDITORIAL CoMMITTER. 
Ma. B. V. VISWANATHA AITYAR, wa, Bx KO 
” D. RAMASWAMI AYYANGAR, BAL Beles Sige, 
” T. V. VISWANATHA AIYAR, Bohs eip Senier -Adoocats, Matris. 
PROF. 3. VENKATARAMAN, BA, ML =- 
Mr. S. V. VENUGOPALACHARI, 3.4, B-L. 


Ovmaatma Error. A OF Cato CY 


Mz. K. SANKARANARAYANAN, B.A, BL s 2A 
: i : NOT TO RE REMOVED 
REPORTERS. 


Me. GANPAT RAI, B.A., LLB., Supreme Court, 
>” R MATHRUBUTHAM, B.A., B.L, High Cont: 
” vV, SWAMINATHAN, 3.52, B.L, 

OMG KRISHNASWAMY, B.COM., B.L., ” 
S. V. JAYARAMAN, B. 50., BL, 
” V, MAYAKRISHNAN, B.A., ML, 













(1969) I. M.L.J. 
n A 
JULY— DECEMBER 


PUBLISHED BY 
Ma. N. RAMARATNAM, MA., B.L 
AAI IERI Reger TELT 
1969 





PRINTED AT 
THe M.LJ. Press (PRIVATE), LTD., MYLAPORE, Mapras-4. | 





. CONTENTS. 
ARTICLES. 


PAGES. 


Ts a marriage of a person under 21 under the special marriage Act ere) 
null and void for want of consent of the parent or merely voidable 
by J. Duncan M. Derrett, D.C_L. (Oxon) i“ I 


V. P. Vadivel Achari v. Madras Sales-tax Appellate Tribunal Beso 
Additional Bench), City Civil Court, Madras and another (196g) 2 


M.L.J. 4 (A Critical Note), by R. S. Venkatachari 9 
The Consultative Function of the Supreme Court of India, by C. P, 
Partial; Lecturer, Lucknow University IT 
| Suit in ent—Defendants Plea of Possession as Lessee em 
Whei er plaintiff has to prove possession within 12 years of suit, R 
` M. Volayudhan Nair, Advocate, Alathur—Palghat 17 
' “Undisclosed Principal in India,” by R. P. Singh, Faculty of Law, 
Lucknow University, Lucknow 22 
Inam Registers—Evidentiary Value, by C. V. Sankaranarayanan, B.Sa. ae 
B.L., Advocate, Pollachi 37 
a a Prime Minister issue whip for party candidate, by 
V. Viswanatha Ayyar, Advocate 57 
r? ‘Minor Inam ’-—What it is under Madras Act XXX and XXXI of 1963), 
by G. V. Sankaranarayanaa, B.Sa., B.L., Aavocate, Pollachi 59% 


Is “ Cultivation” or mere “ Cultivability ” the test of private land in 
an estate ?, by 5. A. Kader, Advocate and Government Pleader, 
Tirunelveli aug TU 


Law Ccmmission of Ir dia : Revision of the Indian Penal Code ia 75. 


SUPPLEMENT 


The Late Sri N. Bomasundaram 


Ae 








THE MADRAS LAW JOURNAL 
(REPORTS) 
(1969) II MLJ. 
JULY—DECEMBER 








JUDGES OF THE HIGH COURT. 


JULY—DECEMBER, 1969. 


Chief Justice. 


The Hon’ble Thira K. Voeraswami, B.A, B.L. 


Pulsne Judges. 


The Hon’ble Thiru Justis P. Ramakrishnan, Lc. 


P. S. Kailasam, B. 8C., B.L. 

R. Sadasivam, B.A., MLL. 

K. S. Venkataraman, LC.S. 

K. S. Ramamurti, B.A, B.L, 

M. Natesan, B.A., B.L. 

N. Krishnaswami Reddy, B-A., B.L. 
A. Alagiriswami, ‘MLA, B.L. 

T. Ramaprasada Rao, B.A., B.L. 
M. M. Ismail, B.A., B.L. 

K. N. Mudaliyar, M.A., B.L. 

K. S. Palaniswamy, B.-A., B.L. 

S. Ganesan, M.A, B.L. 


P. R. Gokulakrishnan, B.A, BL. 
(From 11-7-1969 4.N.). 


G. Ramanajam, MA, B.L. (From 11-7-1969) 


AN.) 


S. Maharajan, B.SC., B.L. (From 8-9-1969 A.N.). 
B. S. Somasundaram, B.A, B.L., (From 8-9-1969 


AN.) 


The Advocate-General. 


` Thiru P. R. Gokulakrishnan, B.A., B.L. (From 3-5-1969 to 11-7-1969 A. N.). 
ž Thiru S. Govind Swaminadhan (From 11-7-1969 A. N.). 











" TABLE OF CASES REPORTED. 
SUPREME COURT. 


M. L. Abdul Jabbar Sahib v. H. Venkata Sastri & Sons 

T. S. Baliah v. T. S. Rangachari 

Boothalinga Agencies v. V. T. C. Poriaswami Nadar 

Chockalirga Sethurayar v., Arumanayakam 

Commissioner of Income-tàx, Andhra Pradesh v. A. Dharma Reddy 

‘Commissioner of Income-tàx, Madras v. S. Chennia ee Mudaliar st 

Commissioner of Wealth-tax, Madras v. Smt. R. A. Muthukrishna Ammal 

L, R. Ganapathi Thevar v. Sri Navaneethaswaraswami Devasthanam .. 

V. P. Go Rao v. The Public Prosecutor, Andhra Pradesh 

Kapurchand Shrimal v. Tax T Officer, Hyderabad 

P, CG. K. Muthia Chettiar v. V. E. S. Shanmugham Chettiar 

N. V. Narendranath v. Commissioner of Wealth-tax, Andhra Pradesh 

M/s. Peirce Leslie & Co., Ltd. v. Miss. Violet Ouchterlony Wapshare .. 

M/s. Sanghui Jeevraj Ghewar Chand v. The Secretary, Madras Chillies 
Grains and Kirana Merchants Workers Union 

R. M. Seshadri v. G. Vasantha Pai 

The State of Gujarat v. Shantilal Mangaldas 

Voleti Venkata Ramarao v. Kesaparagada Bhaskatarao 


HIGH COURT. 


[FULL Bence] 


Antoniswamy v. Anna Manickam 
Chandrasekharan v. Rosaline Pushpamoni - 
The Chief Controlling Revenue Authority v. Mit Rani Pictures 
Mrs. Dawn Henderson v. D. Henderson 
Doris Padmavathy v. Christodass 

ayaraj Anthony v. Mary Seeni Ammal 

et ERC v. V. A. Maruthappa Nainar 

A. B. Manual v. Mrs. Libian Margaiet Manual 


[SPECIAL BENCH. ] 


Th: Chief Controlling Revenue Authority, Madras v, M. Abdulla 
The Chief Controlling Révenue Authority v. Chidambaram P 
The Chief Controlling Revenue Authority, Madras v. Swami Gounder .. 


OTHER CASES. 


M. S. & Bros. v. Union T of Pondicherry 

P. M. Abdul Majeed, P. Kondagai v. The Assistant tural 
Income-tax Officer, Nannilam kiia 

P. Abdulla and Bros. o. The Check-Post Officer, Coimbatore 

. S. ML Adikappa Chettiar v. The ain Assignee, High Court, Madras. 

Allauddin v. P. S. Lakshminarayan: 

Mrs. P. S5. N. S. Ambalavana Chetuar & Co. (P.\ Ltd v. Regional Provi- 

dent Fund Commissioner, Madras 











The Annamallais Bus Transports (P.) Ltd. v. The Regional Transpo 
Authority, Coimbatore F 

Antiseptic Employees Unit v. The State Government of Madras 

Arumugha Udayar v. Valliammal 

S. Arunachalam Asari v. Sivan Perumal Asari : = 

Asea Electric (India) Private Ltd. v. The Joint Commercial Tax Officer, 
Madras T 


Badrabahu Nainar v. Devendra Nainar as 

B. Batcha Saheb v. The Secretary, Regional Transport Authority, Vellore 

Boorma! v, The Assistant Collector of Central Excise, Madras ms 

Chandraleka v. P. K. Suseela Rani 

Chandrasekaran Pillai v. Muthu Bogi 

V. S. Chockalingam Chettiar v. A. Karuppan Chettiar Si 

The Coimbatore District Central Co-operative Supply and Marketing 
Society Ltd. v. The Union of India . 

V. C. Desa Bathudu v. P. Dili Achari 

Dhanushkoti v. State of Madras Ss 

G. 5. Gajendran v. The Management of Sri Gandiban Bus Service, 
Chingleput oi 

C. A. Ganapathy v. The Superintending Engineer, Vellore oh 

M/s. General Suppliers and Manufacturers v. The District Revenue 
Officer, Thanjavur f ss 

M/s. Glamour Saree Museum v. The Tamil Nadu Handloom Weavers’ 
Co-operative Society Ltd., Madras Af 

M/s. Gobal Motor Services (P.) Ltd, Mettupalayam v. The Regional 
Transport Authority, Coimbatore . 

D. Gopalousamy v. The Union of India 

D. Gobalousamy v. The Union Territory of Pondicherry 

P. Govindaswami Naicker v. S. R. Kerwar 

Gulabibai Jain v. District Munsiff, Poonamallee Rent Controller 

A. V. Guruswami Nadar v .Natesa Nadar Se . 

Harcharan Singh Premi v. The Officer Commanding, Army Military 


Hospital, Madras + Fes 
B. A and Mohatta (India) Pvt. Ltd. o. M/s. Best & Company (P.) 
td. ss 


-Jagannath v. Perumal Naidu ; 
Jayarama Mudaliar v. Ayyaswami Mudaliar 
M. A, Joseph v. Varadarajan 
Kaluvaroya Pillai o. Ganesa Pandithan 
B. Kalyanasundaram v. A. R. Nataraj 
Kamakshi Ammal v. M. G. A. R. 5. odali Thevar 
Kandaswamy Udayar v. T. S. Karuppudayar 
Kannaiyan v. The Assistant Collector of Central Excise, Erode 
Kannan, In re at 
N. Kasinathan, Ir re 
S. P. Krishna Rao v. Thimurshakhan 
A, K. Krishnamachariar v, State of Madras 
Krishnaswamy v. Rangaswamy Gounder 
T. A. Kumaraswamy Pathar v. The State of Madras 
Kunju Pillai v. Periasami 
Kuppa Bai v. A. Rajagopal Nadar 
i 1 o. Sivakamu Natesan Si 
eM/s, Madras Bangalore Transport Company v. The Commissioner 
Regional Provident Fund, Madras c 
Management of Gillanders Arbuthnot & Company Ltd, Madras v. 
D. Ramachandran i = 








The Management of M/s. Natarajan Engineering Works v. Govindaswami 
Naicker 

R. Manki Bai Ammal v. The State of Madras 

Marudha Pillai v. V. 5. Venkatarama Iyer 

Mohamad Mansdur v. Abdul Cader 

A. P. M. S. Mohammad Ali Maraikayar v. The Special Officer for Wak 


Madras 

Mohammad Sackriah Sahib v. Chinnappan 

T. K. E. Mohammed Yousuff v, The Accommodation Oon troller, Trichy .. 

Mobanakrishnan v. Gopalaswami Naidi 

Mottur Hajec Abdul Rahman & Go. v. The Deputy Commercial Tax 
` Officer, Vaniyambadi 

Municipal Gouncil, Tirunelveli v. S. C. M. Hanifa 

O. N. Mughu Ramalingam v. T. M. Sembuselli Gounder 


V. Nagalingam v. rT 
Nagarathnam Pillai v. Mahadevier 


Nallamcial v. Marimuthu Boyan 
G. Natarajan v. P. Thandavarayan 


M. Natarajan v. The Director General of Posts aud Telegraphs, New” 


Delhi 

K. M. Natesa Gounder v. State: of Madras + 

Pamela Williams v. Patrick Cyril Martin 

Paramakudi Bus Transports (P.) Ltd. v. The Regional Transport 
Authority 

5. Paramanayagam Asari v. R, S. Naidu ` 

Periaswamy o. The Deputy Commercial Tar Officer, Bhavani 

Periyaswami Padayachi v. The Government of Madras 

Perumalsami Konar v. Dr. G. K. Rajagopal 

Public Prosecutor n. Ayyanar 

B. Raghuveeriah v. The National Small Industries Corporation Ltd. 

Mrs. Rahmath Biv. ppa Raja 

V. Rajagopal Naidu v. Srimatbi Muthulakehmi Ammal 

Rajammal v. Associated Transport Gompany 

Rama Rao v. V. Chandra Gopal 

Ramachandra Naidu v. Ramayya Naidu 

K. G. Ramachandran v. M/s, Ravel & Co, 

B. S.-Ramappa v. B. Monappa 

T. P. Ramaswami Naidu v. Margabandu Mandri 

V. Ramaswamy Iyer v. K. Ramakrishnayya 

_ The Regional Provident Fund Commissioner, Madras v, Vitbaldas 
Jagannadhadas 

Q., V. Sadasiva Rao r. Government of Madras 

Sahib Transport Service Sankarankoil v. R. Balpuneoe Koilpatt .. 

_ V. Sambandam vp. V. Natarajan . 

Samiappa Gounder v, Sivabalan 

Saroja Mills Ltd. v. Uchapatti Panchayat Board 

Sathiaseclan, In re 

R. Selvaraj v. Jagannathan 

S. Seshachari v. The Srirangam Co-operative Building Society 

Sinna Ponnu p. Singaru Odayar 

M/s. Sitalakahmi Mills Ted v. v. The Deputy Commercial Tax Officer 
Madurai 

M/s. ‘I. P. Sokkalal Ramsait Factory (P.) Lid. 2 The Government of 
Madras a 


N.P.S.S. Soundaram v. The Entertainment Tax-Officer 
Spencer & Company Ltd. v. Commissioner of Wealth-Tax, Madras 


(1969) 2 M L J—B 

















Sri Navanecthaswaraswami Devasthanam v. The State of Madras 


‘The State of Madras v. K. A, Joseph 7 

The State of Madras v. Madam 

The State of Madras v. Sri Vanamamalai Mutt 

The State of Madras v. Thiru Baliga Lighting Equipment (P.) Ltd. 
Guindy 

R.M.S.R.S. Subbiah Servai v. The Assistant Settlement Officer 

Mrs, Subhadra Ben Manilal v. The Special Tahsildar, Ambatur 

K. Subramania Pillai v. The State of Madras 

Sundatam v. The Corporation of Madras 

T.V. Sundaram Iyengar & Sons (P) Ltd. v. The State of Madras 

Sundaram Pillai, Jn re 

Thanka Nadar v, Manicka Nadar 

Vadamalai Pillai v. Muniswami Goundar 

V.P. Vadivel Achari v. Madras Sales-tax Appellate Tribunal 

A.S.V. Varadachariar v. The Commissioner of Police, Madras 

Veerammal v. Krishnan 

Venkataswami Naidu v. Sornammal 

R. Veukataswamy Naidu v. Parasram Naraindas 

G. Venkatesalu v. The Union of India 

The Weavers Mills Ltd. v. Balkis Ammal 

S.K. Yusuf Sheriff v. The Regional Transport Authority, Madras 

















- TABLE OF CASES CITED. 


[SUPREME COURT]: 
z À 
Paon. 
Abinash Chandra Bidyanidhi Bhattacharya v. Dasrath Malo, I.L R. (1929) 56 Cal. 598. III 
The Ahmedabad Miscellancous Industrial Worker’s Union v. The Ahm Ahmedabad Blesi- 

city Co., Ltd., a oe. -C.R. 934 : (1963) 2 S.C.J. 489 42 
Angurbala Mullick v. a Mullick, (1931) S.C.R. 1125 : (1951) S.G.J. 894.. 27 
Associated Cement i. ah Ltd. v. Its Wor 1959) S.C.R. 925 24 
Attorney-General of Ceylon v. A. R. Arunachalam jar, (1957) A.C. 540: 

(1957) 3 W.L.R. 304 : ae 34 TT-R. 42 (E.D.) 102, 1093, 104 
Attorney-General of Ontario v. Ani Mercer, L.R. 8 A.G. 767 ese 87 
Arul Kriato Bose v. Lyon & Company, I.L.R. (1887) 14 Gal. 457 Sta go 

8, Azeez Basha s. Union of India, (1968) 2 S.C.J. agg: ALR. 1968 S.C. 66a .. 40 

B 

Baburao p, Narayan, I.L.R. (1949) Nag. 802 a 11g 

Bacon v. bacoecia 1 15 Law. Ba 89 

Bahrein Petroleum Co., Ltd. v. PJ. u, (1966) 1 S.C.R. 461 : SGI as 11g 

Baroda Borough Municipality v. T a FS Ce ta G57) SG. 41 
Bengal Immunity Gompany 1955) 2 

(1955) S. Ch 672: Gane: 2 MLJ G.C.) 168 39,40 

Radha Kishen v. Gommissioner of Income tax, U.P., (1952) 22 I.T.R. ore 

(1952) AH.L.J. 351 : ATR. 1952 All. 857 -e 92,93,04 
Bombay Dycing and Manufacturing Co. v, State of Bombay, (1958) S.C.R. 1122: 

(1958) S.C.J. 620 88 
Bridhichand Sharma p. First Civil Judge, Nagpur, (961) 2 RNE 116 
British Movietonews Lid. v. London and District Cinemas Ltd., L.R. (1951) 1 KB. 190 23 
British Movietonews Ltd. v. v. London and District Cinemas, Ltd., L.R. re 952) A.C. 166 23 
Central Bank of India v. Their Workmen, (1 REET (19680) 5.C.J. B42.. 40 
R.M_D.Chamarbaughwalla v. The Union of 3 (19 957) S.C.R. 990 : (1957) S.G. 

IH C957 2 ARWR G) 76: (1957) MIT (ŒL) s. (loss MIS. 

Gia dee 8. Cos d a eee ee Ve) fan Sn $o 
Chintaman Rao v. State of Madh: (1988) S.C.J. 753: (1958) MLJ. 

(Crl.) 569 : (1958) S.G.R. 1340 116 
Coles v. Trecothick, 9 Ves. 234 : 92 E.R. 592 a 
Collector of Magulipatan v. G. Wencata Narainapah, ç 859-61) 8 M.LA. 500 
Commissioner of Income-tax p. Mitt. Ar. S. Ar. Qne i sa. 

EA fos S.G.R. 463 : (1953) 1: MLJ. 443 : (1953) 23 I.T.R. 1 

I 94 

eroi of Income-teax ». Comedalli Lakshminarayan, (1995) 3 I.T.R. 367: 37 

Bom LR. 692: LL.R. 59 Bom. 618: A.I.R. 1935 Bom. 412 102, 103 
Conmnissioner of Income-tax p. Scindia Steam Navigation Co., Ltd., oft) 2 5. cJ. 

ga2 : (1962) 1 S.C.R. 788 : (1961) 42 L.T.R. 589 : ALR. 1961S. 1633 94 
Commissioner of Income-tax v. A. P. Ee TEE Ga de a9 Bam.L. . 

R roro: AIR 1937 P.C. 2939 102, 108 

The Corporation of the City of Nagpur v. Its Employers, (1 23.C.R. . 9 
Coxon v. Gort, LLR. (1891) 2 Oh. 78 RE 2s A 88 3 

D ` 
meee and Dickson Ltd. v. Jamos B. Fraser & Company Ltd, LR. (1944) A.G. a 
Dept ainne and Collector, Kamrup v. D Nath Sharma, (1 S.QR. 
56 3 (1968) 2 3.G.J aeaa ii 68 


I 
D.O. Doma Moxinder ara Soas 0. Usited Bidi Worker’s Union, (1964) Lab. LJ. i 
3 II 











e 2 
Paws. 
Chemical Works v. State of Saushir, (1957) S.C.R. 152: (1957) 

8.0.J. 208 116 ` 
Dwarkadas Leeladhar v, Comminioner of Income tax, Kerala, (1963) 47 L.T.R. 8:9. 98 
Dyko v. Walford, (1848) 5 Moore P.C. 494: 19 R.R. 558 87 

E . 
East India Commercis] Company Ltd., Calcutta v. The Collector of Customs, Calcutta, 
(1963) 3 S.C.R. 338 p 21 
G 
-Girja Datt v. Gangotri, AI.R. 1955 S.C. 946 III 
Gould v. Minister of National Insurance, ace (ogr) I re 73" ADAE R. 368 116 
Gowli Buddanna v. C.I.T., EEE S R. 29 1966) I J.576: Goč) 
1 S.J. 686 : -ALR. 1966 1523 108, 104 
H 
Heydon's case, 76 E.R. 637 j 39, 40 
Hukumchand Mills Ltd. y. Commimioner EEY £1987) 1 I.T.J. 98: (1967) 1 I 
S.C.J. 144: (1967)63 1.T.R. 932: ALR. 1967 S G. 455; 93 
: 
N.B. Jeejeebhoy v. The Amistant Collector, (1965) 1 S.C.R. 636 . 61, 68, 14, 77 
Joseph Constantive Steamship fire Ltd. v. Imperial Smelting Corporation Ltd., L.R. 
(1942) A.C. 154 , 29 
E K 
Kalavati Devi Harlalka v. Gommissioner of Income-tax, (1 1967) 2 ILT.J. 703: = rosy s 
S.C.J. 764 : (1967) 66 I.T.R. 680 : (1967) 3 S.C.R. 89g : ALR. 1968 S. 4 


Kalyanji Vitheldas v. Commissioner of Income-tax, (1937) 5 1.T.R.go: L.R. 64 I.A. 
, 28: (2937) 1 MLJ. 312: AIR. 1937 P.C. oo. < IOI, IOR, [ag 


Kameshwar Singh v. State of Bihar, I.1.R. (1951) go Pat 454 71 
Korda Atchanna v. Jayanti, Sect liarsmaswami, (1949) 2MLL.J ALR. 1959 Mad. 
357 36 
~ L 
Legal Remembrancer b, Corporation of Calcutta, (1967) 2 S.C.R. 170 & 88 
Lewis and Smart Ltd., In rs, (1934) 1 W.L.R. 755 : (1954) 2 AU E.R. 19 88 
M 
Ram Kuthiala v. Qomninioner of Income-tax, Punjab, (1960) PLEER- : 

LLR. (1939) Punj. 2307 - 9%, 93, 94 
Maritimo National Fush Ltd. v. Ocean sw ae Pgs LR, (1935 AC. 524 .. 5 24 
Metropolitan Water Board v. Dick, Kerr & Co., Ltd. LR (191 J 11g y ag 
' Mohamed Abdubucker Labbai v. The Zamindar of Ettayapuram te, Koilpatti, 

(1961) : MLL.J. 256 . «37 
Muir Mills yv. Suti Mills Mazdoor Union, Kampur, (1955) 1 S.G.R. 991 a 

(1955) 8.0.J. a14 : (1955) 1 MLJ. (S.C) 197 - gt 
Muninis, Damudu v. scart ju Garu by Muktyar Putravu Ramalingsswami, ' 

(1949) 2 MLL.J. 657: sR. 1944 D Mad. 196 $ 36 
Muthukanni y. Andappa, ae (1955) Mad. 116: (1954) 2 M.L. J. 731: ALR. ee 

1955 Mad. 96 3) Ss go 

N 
S. Narain Singh v. Commissioner of Income-taxr, Delhi, E ETTR ee g8 
Narain Swadeshi Weaving Mills o. Commissioner of Rxcess Profits Tax, Cast) 26 R. 
765 : (1955)1 S.C. B.gsa : (1953) 5.C.J.30 : ALR. 1955 3.G. 176 ste 98 
F P - 
Parka v. While, 11 ves. Jun : 92 E.R. 1068 1 a 86 


pauley v. Kenaldo Ltd., Goss) I “AUER. a226 (CA) as _ 116 




















3- ‘ 
Pacas. 
R 
H Vyricherla Narayana Gajapatiraju v. The Revenue Divisional Officer, LL.R. 
ae ee 532 : (1939) 2 MLT. 45 LR. 66 LA. 104 72 
if nln ra ate dy L.R. (1904) 27 Mad. 192 : 19 M-L.J. Jegar- 27 
aiee oe. Himmu Bahadoor, (1875-76)L.R. 3 I.A. g2: LL.R. 1 a 
Rani Ghhasra ib 89 Cal, WN, Prince Mohan Bike Shah, (1991) L-R. 58 LA. 279 : 61 By 
MLJ. 78: is 
Rathina ee 645: ALR. 1928 Mad. 1088 ..  . go 
Re v. H ns, LR. (oq) r Q 2 19 
Re v. Robinson, (1759) 2 Bur. 1g 
Ruvula Subba Rao and othen v. Commissioner of Income-tax, Madras, ME: 37 
LT.R 164 : LL.R. (1955) Mad. 87 : (1955) 2 MLL.J. 26 : AI.R. 1955 92, 93 
8 x 
Sardar C.S. Angre v. The State, I.L.R. (1965) Raj. Seis bis 115 
Saoudan yan Ghosal v. Sm. Deorajin Debi, (1960} 3 8.C.R. 34 
Hiralal Patni», Sri Kali Nath, (1 23. 747 : (1961) 3 An. W.R. (S.C) 157: 
(1961) 2 SJ. age (1961) 2 J. S.C.) 157 : 11g 
ee it ana TER. (1918) 41 Mad. 296 : 34 M.L.J. 130: 
I a7 
Shanker Bais ji TW v. State ier aer (ioe rı LahL.J. 119 116 
Shian Sunder Singh v. Jagannath Singh, (1 II 
Shiva Rao v. Shanmugasundarasami, I ER hoi Mad. 306 : (1940) 1 MLJ. 
gaz 112 
Short v. J.W. Henderson Limited, (1946) 8.C. ŒL) 116 
The Shree Meenakshi Mills Ltd. v. Their Workmen, ( SOJ 557 5 (1958) 2 An 
cee (1958) 2 MLJ. (8.C.) 24: Cs 1.) (1958) ` 
41 
Smt, Sirabati Debi v, State of W.B., (1957) 2 S.CR. sie 78 
Sitaram Motiram Jain v. Commissioner come-tax, a 43 I.T.R. 405 98 
Sri Navan i Devasthanam, Şi represented by its Executive Officer +. 
L: K- Ganapathi Thovar, (1955) 2 M-L. . 112 36 
Sri Navan etna The Ge ieee represented by its Executive Officer v. 
P. Swaminatha Pillai, 1.L.R. (1958) : (19 ae 281 36 
T. S. Srinivasan v. Commissioner o elia N E eae eae I: 
NS oleae (5.C.) 97: (966) TAR WR S.C) a7? Gs a.J ros ; 
10g, 10 
State of K- p. V. M. Patel, (1961 ager Fas] IIS, II 
State of Madras p. D. Namasivaya C96) G.R. 936 : (1965) 2 An.W.R. 
-C.) 82 : (i965) 2 M.L-J. C 6.03 ta 96 2 5.C.J rr . 74> 77 
Te c of Mysore v. The Workers of Gold Mines, ree Q.R. 895 : (1958) 8. G. 
1249 : 4 


1958) M rl) 9 
The State of Wee i Bengal Ms £ “hoe Banerjee, (1954) 1 M.L.J. 162 : (1954) S.CR. 
“558: (19 SEE S a 71, 72, 73) 74 T6, 77 
State of West S 1944) B.C 8.C.R. 587 : (1954) S.G. J. 127.. JI, T3, 73, 74 
State of West Bengal p. Union olaia G R. 971 A 
Subramania Chettiar p. Marathamuthi, (1944) 1 MLJ. 440: AIR. 1944 Mad. 


30 
8.N. 4a" adelaimuthi Chettiar s. Planiyandayan, (1 ge. To 781: o 1ML]. 
6.0.) 7: } 7 i (1900) 1 An WR- GC) 7e AEN 37 
* Surendra Bahadur Singh ». Thakur Behari aa TME S III 
Surya Pal r. Beate of U.P., L.LAR. (1952) 2 ae as J1 
Taylor ». Taylor, L.R. (1875) 1 Ch.D. 79 
The Third Income-tax De Damodar Bhat, (1969) 1 I.T.J. 482: 
(1969) 1 S.C.J. 6 ALR. 1 8.G. 408 I4 
Shots Elurra s Mat i Vedanta Narasimhacharyulu, I.L.R. (1955) Mad. 1151 : 
(1955) 1 M.LJ. 439 . 36, 37 


U.N. Mandal’s Eatate, Is Ei 63 Cal. W. ALR. 1959 Cal. 499 a 88 
Union of India v. UW pA a 14: Gee 
: ALR. 1968 Say 74 
The Union of Indie v. WS pmo, (9) Cap 43 : (1967) S.C.J. 182 : 
(1967) 1 S.G.R, a55 61, 66, 70, 77, 78 























v 


Vadranam Ramachendrayya ş. Madabhushi Ranganavakamma, (1957) 2 An.W.R. 


114 
P. V: Mudeliar v. Th ial Deputy Collector, Madras, (1 
Cope MLO) 1 OA AAWE EO) 178 Ca G x 
61 70, 15» ee 


87 


EEG Gia a te 

Vines 9 enon, LLA Gog Mad. 100: G90) 1 MELS 185 se: Ha 
w : 

Wells, furs; Swinburne Hanham v. Howards, L.R. (1993) 1 Ch. 29 .. 87, BB, 8% 
Zz 


Zanindar of Etteyeporam ». Chidambaram Chetty, I.L.R. (1920) 43 Mad, 675 : 
Œ.B.). : 39 ML.J. 203 . -> 11g 








te ae a aa ES eS a 








TABLE OF CASES CITED. 
[HIGH COURT.] 


A 

Paans.. 
A debtor, ae 1929) 2 Ch.D. 146 ie 527 
Abbashbhai i, gp s S.C.R. 157: AIR. 1964 8.G. 1914 a 590, 591 
Abbot v. The Minister for Lands, L.R. (1895, . Cases, 425 as 548 
‘Abdul Gaffar y. Saguan Chowdhary, A.ILR. 1952 . Bar Aa 479 
Abdul Gaffoor p, State of Madras, A.I.R. 158 Mail 5 L 555, a 229, 230 
Abdul Malick 9. Collector of Dharmapuri, (1 9 i s 
Abdul Mateen r. inh Cpe CE se: A.LR. 1963 S.C. 64 581, 
Abdul Mani v. State of Madras, I.L.R (1957) Mad. 845 : (1957) MLL. J. (Crl.) 263: 

(1957) 2 M.L.J. 1 81, oo 
Abdul R v. Ma. Saddiq (1958) 1 M.L.J. 795 : LLR (1958) Mad. 677 Œ.B.)-. 5, 
Aboulff v. Oa (1822) 10 Q B.D. 295 PrP aed 570 
Adakalathammal v. Chinnayyan Panipundar, (1959) 1 M.L.J. 314 + 290, 297,901 
Addanki Narayanappa v. Bhaskara Krishnappa, (1959) 1 An. rR. 900 : ALR. 1959 

A.P. 380 (F.B.). 98- 
Addankı Nara Lacan a (1900) e ETa (1966) 2 An.W.R. 

(8.G.) 60 : (1 R MLJ. MLI GC) 60 ALR. 1966 S 98 
Addison Paints and Chemicals v. Commision! cr Corporation of Madras, (1962) 2 M-L], 

Adelaide v. William, A.I-R. 1968 Cal. 139 A 
GC a MLB.H. v. The Custodian of Enemy Property, etc, 
47, 48 
tti p. pera ERT Kutti, (1937) 2 M.L. Japi : AIR. 1997 Mad. 819.. 644. 
Alamelumangathayarammal p. Balasami, A.T.R. 193 143 
Allingham p. Minister of Agriculture APE Fisheries, (1 1 AD E.R. 780 ih 390° 
Ameer Unisa Begum v. Maa (oa EA deg) ECE, an : 321 
Amerandra Man Singh v. Sanatan Singh, (1933) L.R. 60 I.A. 242 65 M.L. J. 203: 
AIR 1 P.G. 155 ae os 


Amirjan Sulaiman Sahib, M.L.J. : 81 L.W. as 
Ananda 2. Chief Secretary: E fa Cosas. se (1967) 8. C.J. 


: CrJ.) 165: ALR. .C.657 i 
A ae a case Coen Me: 368 : I.L.R. (1968) ae 


3 Mad. 284 is 19 
Andalammal r. Alamelu Ammal, A.I.R. 1964 Mad. 3 94 
Andhra Sugars Ltd. v. State of Andhra Pradesh, (1 PS aJ. 604 : (1968) 1 M.L.J. 

@.C.) 117 : (1968)1An.W.R. (8.C.) 117 : (1968) 21 S.T.C. 212 318- 
Andrews p. Director of Prosecution, P (1937) A.C. 576 : (1937) 2 All E.R. iea 466, 467 
feasts dager ee ba LE ( Mad. 438 Oe ee 

v. Ramaswami, (1941) 1 SLE]. 45 R (1 4 
naar aes v. Narayaniah, L.R. (1915) aT A. 9314: CLT go: LL. Back 
240 

Apollinmaries ats sea 4 Trade Marks, Is re, L.R. (1891) 2 Ch.D. 186 is 45 
hope Ras p. ig LER- (1980) 68 3 Mad. 859: 39 M.L.J. 476 299, 301 
Appavu P oiii i Po L.R aR 4. Mad. 115: 99 M.L.J. 177: 105, 107 

Eh dene R-G. N. Price, ALR. 1962 A.P. 274 A 414, 570 

am v. Arunachallam, F.L. 188) 12 Mad. 19: L.R. 15 I.A. 171 . 425, 
a Hotels of India Ltd. v. R. N. Kapur, (1960) X O. J. 453 : (1960) 1 5.C. R. i 
30- 
ee Tea Company Ltd., v. State of Asam, (1961) 1 5.C.R. 809 : A.LR. (1961) 

C. 239 s 32 
Nien eee for albexts s. Attorney-General for Canada, L.R. (1939) A.G. 117 .. ge 
Attorney-General of the Gambis v. N’Jic., L.R. (1961) AC. 617 sa 5 
Atulya Kumar y. Director of Procurement and Supply, A.I.R. 10a Ot 543 337 
Automobile Transport Limited v. State of Rajasthan, (1963) 1 R. 491: ALR 

1962 S.Q. 1406 - 33, 317, 321 
Avuda ilia v. Thillai Thandavaraya Pillai,A.I-R. 1 Mad g3o i i 
Ayyagiri Venkataramayya p. Ayyagiri Ramayya, I.L.R. (1 as 6go as 

.B 


B. N. Ry. Co., ». Calcutta Corporation, (1947) 2 M-L.J. 106 : L.R. 74 LA 1: ALR. 
1947 P.G. 50 P ar 50% 











sects, | gate 


Baba v. Timma, I.L.R. (1884) 7 Mad. 957 ia 
Badam v. Imrat, I.L.R. (1881) 3 AIL 675 

Pura Income-tax Officer, (1962) 2 S ER. as: (1 43 LT.E. 993 

M. Balaji p. State of Myrore, LR. 1963 

Balaji Chettiar v. Hindustan Lever Ltd., eee 

Banani Dam v. Wealth Tax Oficer, (196) 1 S.C. J. 438 : T 1 LTJ. 455: (296s) 


2 3.G.R. 355: ALR 196 .C. 
Bank of England v. V. LR (HS AGa 
Bank Voor Handel En . p. Slatke A I eo 
Banwari Lal v. Mahesh, L.R. Re (r919) 45 LA. GE 63 
Barmeshwar Nath v. Babu Kuer Rai, A.I.R. "Pat. =e 


Barnard v. National Dock Labour Board, (95 2 Q.B.D. 18 


Bernardo v. M.O. Hugh., LR. (1891) A.C. 988 : 61 1-J.Q.B. 721: 7 TLR- 736.. 


Baseppa v. Nagappa, (1950 S.C-J. 695 5 693 : OR) Te 50: CoD Mad. as 440. 
Basavaya v, Hanumantha Reddy, (1944) J. 46: LLR. (1945) QII a. 
Basavayya p. Govindaraju, A.I.R. 1931 Mad. 679 
Basdevanand v. Shantanand, A-I.R. 1942 ML ao 
Basireddi Narappa v. Emperor, Q924) 45 M TJ g: ALR. 1924 Mad. gor. 
Batcha Chettio, Ponnuswami Chetti, CR 
Beeman v. AR.T.S. Ltd., A 
Beavan v. Lewin, 1 Sim. 376 
‘The Bengal Immunity ae gy a The State of Bihar, (1955) 6 S.T.C. aye R 

Ga 672 : (1955) 2 S.C.R. 60g : (1955) 2 M.L.J- &-d3 168: (1955) An 

422 

Beniprasad v. Mt. Parwati, A.I.R. 1933 All. 7 aia 
Bhagwan Dayal v. Reoti Devi, (1962) 1 Bay. 38: ALR. 1962 S.G. 287 
Bhagwanlal v. Union of India, A.I-R. 


Dare Musean 
Bhaiya Punjalal Bhagwanddin v. tprasad, (1963) a S.G.J. 441 : (1963) 


g S.C.R. gig: ae ee 120 
Bhaiya Ram v. Mahavir Akaa 110 
‘Bhajaram v. State of Orisa, “Orissa 277 ‘ 
Bhau Bale y. Bapaji Bapuji, 1.L.R. EAA 14 Bom. 1 
Se ey ack Alagappa, LI.R. (1937) Mad. 553 : A 1997) 1 Mey. 174: ALR. 


a Oar ey ‘hentball, (2956) 8-C.]. 56 : (1958) 2 3.C.R. 842 : (1956) 1 


eat eb (.C.} 49: ALR. 1936 
evenuc p. R. S. Jhaver, {i DALT. .gig: (1968) 1 MLJ. e 
ea) s SGN ian. al: (19869) 1 An R. (S.0.) 43 : (1968) ML. J. (Cr. jag: 
ALR. 1968 S.G. 59 
Board of Revenue v. Narasimhan, I.L.R. (1961) Mad. ga : (1961) 2 M.-L. J. 338: 
ALR. 1961 Mad. 504 
Bombay Union of Journalists v. State of Bombay, (1964) 6 8.C.R: 22 : (1964) 1 LLJ. 


351 
Broker 9. Palmer, (1952) 1 All E R. 1199 


Bradford-on-Avon t Committee v, White, L.R. (1898) 2 Q.B. 630 a 

Bugge v. T: or, (1941) 1 K.B. 18 

Bund T. Co. v». Behari (1966) 2 8.C.J. 37 : AIR. 1956 5.G. 455.. 
Qa 


C.E. Treasurer o. 5.P.B. Tyabji, AIR. 1948 Bom. 949 
O.P. Motor Spirit Taxation Act, En re, (1999) F. OR. 39) 1 M.L.J. (Supp.} r. 
C.S.S. Motor Service v, State of Madras, (1952) 2 ML ve LL.R. (1958) Mad. 


$04 
mamaria ape aiy Co A State of Weat Bengal, (1963) 1 8.G.J. 106 
R. 1 I 
Campbell v. vT: REES 2 Dado tbe 1340 E 
Canadian Eagle Oil Company Le REIT A.G. 


Canadian Federation of Agriculture p. D PEA r E A Quebec., LR 1951) AG. 


179 
Capel v. Child, 149 E.R. 295 


Capital Multipurpose Co-operative Societies, Bhopal v. State of Madhya Pradesh, (1 968) f 


15.C.J. 444: ATR. 1967 8.C. 1815 | 
J.-M. Garrroll, Jars, L.R (1931) 1 KB. 317 ; fein Cae 113: 47 T.L.R. 125 
Central Bank of India ». Raj r Gaa LL, 
e Central Provinces Transport ae EN Patwardhan, (1957) 8.C.J. 
58: (1956) 5.C.R. 956 : ALR. 1957 re 104 
Century Spg. and Manufaturing Co. Ltd. ». District rem aes) of Ulhasanager, 
- (1969) 1 8.0,J: 409 : ALR. 1968 5.C. 589 ` 
Cħanan Ram v. State of Punjab, A.I.R. 1965 Punj. 74 aA 





a ee eee oe 








oe a A e 





Pacxs, 
Chandramani Shaha v. Anarjan Bibi, (1934) 67 M.L.J. 79: LL.R 61 LA. 248 : LL. f 
6r Cal. 945 ; 165 
o. Kulani E a A.LR. 1963 8.C. 185 oo o 
Channan Lal v. The Stat ae aE ag ke oe ob tas 
Charan Das o, Amir‘Khan, GE: MEJ, Sere L.R. 47 LA. 2 ar 418, 416 
Chatterjee v. Sub-Area Commander. eadquarters, Madras, (1951) 1M.L.J. ae: 

LLR. (1952) Mad. 158 376 
Chelladorai i Bonan T o I Mad. 154: (1 LJ. 55 206 
Chho t Singh Dugar $. Kharag Singh Lachmiran, (1917 VLR ad 495: LR. 

Fa A. 1 P.Q.) : 32 M.L.J. 1 ; 144 
Mis. tabhai v. nion of India, A.ILR, 1962 S.C. 1006 473 
T Soe Theivanaiammal, I.L.R: (1983) 46 Mad. 768 : 45 ML. 

595 
‘Chidamberanatha Thambiran v. Nallasiva Mudaliar, I.L.R. (1917) 41 Mad. 124: 33 bie 
Poet ies 
dabi tied: z. Mrs. Baijes, (1996) I.L.R. 17 Lah. 580 4 527 
Chief Ong Controllirg Revenue Authority o. Patel, (1968) 1 M.L.J. 165: LL.R. (1968). I 
Mad, 651: ALR. 1968 Mad. 1 94 


Chief Controlli Revenue Authority» Sudarsinamn Picture, (1968) a M.L.J.1: LLR 


gees Mad. 66o : ALI.R. 1968 Mad. 319 A 
Ea e Coches Maganchand ALR. D Boni. 158 I 
China Ramasub ch LL.R. (1948) Mad EUs. 168: 

(1947) 2 MLL.J. 39 AUR: 19 P 1947 P.C. 124 A 405 
Chinna Sanyasi v. Suriya, (1882)_1.L.R. 5 Mad. fe 197 
eae Chengairoya Chetty, I.L.R. (1950) Mad. 764 : (949) a M. “83 
Ghats Salas. Muttuswami Pillai, (1 ) 1 MECR. 226 TEE 93 
Chinnaswami v. ee tone ATR 1992 Mad. 566 .. 
meagan Ramanna, I : ree. 


5 571 
jit Lal Chowdhuri p. The Union of India, (1951) 8.C.J. 29: (1950) S Eh o 7 SPERN 
322 

Chettiar v. Muthia Chettiar, I.L.R. 1939} Mad. 144: (19 2 M.L. 

AIR. 1939 Mad. 884 : g J. 526,527 
oi at ae o. Mst. Jummace, (1873) 2 Beng.L.R. 149 in ae 
Choturam v. Genesh, (1901) 3 Bom.L.R. 192 ae 97 
Christie v. Commimioner of Inland Revenue, (1866-67) a Ex. Reports 46 Ja 97 
Chuttan v. State, (pe) Er k 487 625 
M.N. Clubwala p, b, (1 2 8.0.J. 448: ( EAT (8.C.) 

83 : (1964) 2 An.W.R. (8.C.) 83 : (1 ROR GT AL 9655.C.610 ..- 629 


Coal Se Gas Company, Iase, L.R. (1875) 1 Ch. D. Pa T]; Ch. 83: 
24 125 257 
Coimbatore District Textile Mills Staf Union v. State of Madras, (1967) 2 M.L.J. 08: 3 
Cog a 2 L.L.J. 407 


200 
Colonial p. y ra I p 4 
Gonunimione of Gateen] pal eid ore R.S. pa D S.C 121 : (1967) 2 LT.J. 446, 447 
919 : (1968) 1 An. W.R. (8.C.) 43 : (i968) 13 J. .G.) 43 : (1967) 20 8.7. 146, 148 
yi 
Comitit aioner of Gift-tax v. Satyanareyana Murthi, (1965) 1 I.T. J. 76 : (1965) 1 An. W. A 
R. 69: 56 I.T.R. 953: AIR 1965 AP. 95 . 280 
Commimioner of Income-tex v. Keshavlal Lallubhai Patel, b (1965) 1 S.G J. 103: (1965) 
1 LTS. 1: (1965) 55 LTR. 697: ALR. 1965 8. 


279 
Commipsioner of Income-tax v. Sri Meenakshi Mills Ltd., EP TMJ: (8.0) 76 : j 
CEN 1 8.G.J.419 : (1967) 1 An.W.R. (S. G.) 76 : 63 R 609 : A.L.R. 1967 
.C. 81 ié 
Cookn ə. 3 L.R. (1 eu 


12) 2 
Corporation o Calonttay. tin, Pi Pade DA, AP fay 501 
of Galcutta v; Spree mr sa Va C.R. 49 : ALR. 1962 5.0. ISI. 50 1, 509 


Adams, Dre 9 523, 524, 
Git Raubaicabonrye > Ge na Sarasin, (1950) a M.L.J. 338 : LLR. (i958) Tene 


279 
1 
D 
H. K. Dada (India) Ltd. v. State of M-P, » (1959) $.C.J. 276 : (1953) S.C.R. 987 : A.I. 

R. 1953 5.C. g2 420 s 
Doarle Ex parts , Hastings Ze re, (1884) 14 Q.B.D. an (G.A. we 523, 585 
Debendra Namin o. Ramtaran, I.L.R. (1903) ate 599 (F.B.). i: 479 
The Delhi Laws Act Casc, (1951) S.Q.J. 527: 1951) SÈR. 747 : ALR. 1951 S. c. 

6 
Deila Charyulu v. State of A.P., ALR. 1964 SiC, 807 - ` aa >32 


(1969) 2 MLI-C 














PAGES 
Devadasan p. Union of India, ( 4 3.C.R. 680: AIR. 1964 S 179 554 
Dai pap: Krishna p. Bees (1959) 1 3.C.J. 19: OTT J. a24: 

20 . 430 n y 5 
Devi Prem v. Aegean oe ld Comat LLL.R. (1965) 2 Mad. 99 : 

ADR. 1 Epa goi 123, 124 

_D. oo b and Sons v. United Bidi Worker Union, , (1964) 2 I LLJ., 
36 
Diss Boreas Te Bacan Roan Taer Air : 8 
hanmull Sowcar v. The Secretary, Ri TEES thority, ILL.R. (1957) Mad., 
: (1957) M-L- J. (Gob) ae n687, 1 M.L J-a: 
hich Sinan nion of India, se C.R- 781: (1958) 1 An VER. - : 

“6. C.) 93 : G958) I seh a -LR. 19 s374 _ 11 43% 604, 60 

ineshcharan p Bharat, ALR. 1959 MB. 165. 5 
Director erie Works v. Ho Po 5 (1961) 2 An E.R. 712 
District Board, Bijror v. Mohd. Abdul T.L.R. (1947) AU. 624 : ALR. sie All: 

383 Ls 527, 348 
Ditcher v. Derison, (1857) 11 Moore P.C. 32 rte o $45 
Mys. Diwan Sugar & Reval Mills (P) Ltd. z Tout India, (1959) 8.C.J. 663 : 

poet); 8.C.R. Rk Gore ia : ALR. rae oa - +340, 341, 356 

(ia) a K. 3 K.B. 257 - L105, 106, 107 
Da D. eee (os) adie]. 3 ere LLR- Mad Sg ii 175 
The Duchess of Kingstonis Case, 1776) 2 Sm. L.C. Eleventh » 731 .. 563, 565, 567 ` 
Duraiswami Reddi v. aay (1086) (1945) 1 ML.J. 42 : te 535 
a ap v. Union of India, (1 ML . (Cri.) 684 : (90 a 2 5.0.J. 661: (1968) 2 2 
G.R. 578: ALR. ER? g 354 
Durgagati Pan v. Taharulla, a E 570 
oo Chand, (1954) 1 S.C.J. 23 : 0954) 1 MLJ. 6. C.) 60 : (1984) 36 
360 r 
M/s. Dwarka Prasad v. State of Uttar Pradesh, (1954) S.C.J. a38: (1954) 8.C.R. 803 : 
ALR. 1934 5.G. 224 . 345 
Shrinivas v. Sholepor Spinning and Weaving Co., Ltd, (1984) S QR. 674. _ 355 
E 
Bast End Dwellings Co., Ltd. v. Finsbury B.C., L.R. (1952) A.C. 109 : (1951) oT. L.R. 
5I) 2 AJ E.R. 58 257 
staal Pete O Gomes SE (1962) 13 S.T. c. 529: (1963) - 

i eee ALR. a nee : 318, 92g 

ing Company v. L.R (1924) ACG. 177 Me” Sie 16 
prunes d Junction Aea ah Cr. g T 516 
Edward Mills Co. v. State of Ajmer, ALR. Eg eare - 369 
Election Commision, India p. Saka Venkata Rao, Foes) S.C]. 293 : (2958) S.0.R, 

1144 : (1953) 1 ML.J. 7o2 : ALR. 1953 S .C. 210 T 83 
Elis p. Du LR. et lai Sal F 5 Sas . 390 
Ellis, In Rs ; ee t cp. 283 Loe s4, 525 

- Embaru v Gate T Font ‘rust, (1964) d MLL.J. 49 : (1964) ML.J. (Crl.) 
579 : ara AEE se 208 
v. Khannahomed, A.I.R. 1997 Bom. 96 - : - bee 458 
Eere 7 v. Dye, 15 Pan 7 118 
tate Insurarce Corporation v. Ganapathia Pillai, (1961) 1 M.L. J. 43 : - 

ee S Mad. 228 : (1961) 1 L.L. J. 593 162 
Empress v. Sabar Rio PLR, (1877) 3 Cal. 62 a 11g 
Empren of India u Beg, I.L.R- (3881) 2 All. 776 _ - wis 467 

> : 
Federic Guilder Julius v. Te Lard Bhs of Ox! (1880) LR AC. 214 2 58g 
A. V. Fernandz v. State of Kerala, ( C957) 8 ae Gan S ČR. 897 : (1957) 2 

M.LJ. (8.G.) 129 : (1957) 2 An. W. R. (S.C) 129 : (1957) 8 S-T.G. 561 649 

E B. Mehtab jid & Company v. State of Madras, A ESS pans 
oani MELT . (8.C.) 115: (964) 1 8.C.J. 355 ) 14 8.T.C. 355 

A. R 8 33 
Flower v. Lloyd, (1878) 10 Ch.D. : 514, 563, 285, 566, 559, 570 
Freightlires etc., ee E.R. 433 317 

G i 
<G. an infant, in Re, (19 LWR. gir : (1956) 2 AIL ER, 876 ~ fyi 174 
Gairkhatta. Tea co:n tate eile S ALIR. 1961 e S.o. ia i ji abo 
Gerikapati ». Subbiah »°(1957) 5.G.J. 4 i957) SQR 1957 a 
_ An.W.R. S.C.) 1 : Aree ata dl S. ATR. 1957 420 




















Garment Gleaning Works v. Its Workmen, (1962) 1 S.Q.R. 711 : (1961) 1 L.L.J. 519.. 
General Committee, Madras Club v. City ae ae a (1954) 1 I yeas 671 


Ghulam rth D. Raia ja RaO, (1947) 1 ML. : ALR. eas 
Ghulam Bag. I POLO. 197 rare is 162 
Ghulam v. eS oe A.L.R 31967 S Co 


13995 
Girdhari Singh v. Hurdeo Narain Singh, (1876) LR 3 I.A. 230 (P.C.) 
Globe Theatres v. oes Small Cause Court, A.J.R. 1947 Bom, 108, 
Gnanxprakasam vp. Mah Bi, (1962) 1 M.L.J. 254 
Gobaluswamy r. Tke Union Territory of Pondicherry (1967 SMLI: 85 
Gobinda Rami Dasi v. Radha Ballabha Dasi, (1910) 1 n 
Godavari S. Parulekar v. State of Maharashtra, ( I D MLL. (Gr1.) 747 : (1966) 2 
8.C.J. 716: ALR. 1 S.C. 1404 i 
Go Bhi Pardeshi vo. Kisanaingh Guu, I.L.R. (1 X 34 Bom. 546 
Golaknath v. State of ab, (1967 967) 2 ete kes aes .C. 1649 
Gopal Narain v. State of esh, : 
Gopala Raov. Sectharenianina, ( (1966) 2 8.Q.J. 179 : Gigs OM LJ. ee (1966) 
2 An.W.R. (S.G.) 17.: ALR. 1965 S.C. 1970 
A. rae ae The State of Madras, (1950) 8.C.J. 174 : (1950) @ ML. J. 42: (1950) 
Gorden Dadds and Co. p, Morris (1045) eB 616 i 
Goverdhana Dow s. Vecrasami Chetti, fines 903) 26 Mad. 3 i 
Government of Madras v. Workmen of So wie Saiva Si I ta Works Publi hing 


Society, (1965) 1 J T ML. 517 :LLRE EA 1 Mad. 850: Gost L.L.J.228 .. 
The Governor: eral in Council». Raliegh Investment Company, td., (1944) F.L.J. 


ISI : (1944) I Vaa J. 477: eee tee ea 229 
5. a LLR O unlcipality, * (1966) M.L.. 164 : (1966) MLL.J. (Crl.) 
re oi} 3 Mad, - 455 : ALR. 1967 arn 
Govinda thanarayana, I.L.R. (1955) 774 : (1955) 2 MLJ. 
66 ATR I 
Govindaraj v. get Mad a I.L.R. (1957) Mad. 1 12509 MEL, 
Govindaswami Naidu v. T. P. Devastanam, (1956) 2 M.L J. i PR (19 7) dig 
Govindaswami Naidu p, Pushpalammal, (1951) 2 M.L.J. 591 : ALR, -Gog Mi 18r. 


Griffin Ex Adame Ja Rs, 12 Ch.D. 
Gudithas Thisueopa & Bane. State of Andhra Pradesh, (1964) 1 


8.T.C. 2 p 
A. soe Sons r. Damodar Valley Corporation, (1967) 1 S.C. J. 229 O08 1967 
Gurikapati v. Subbiah Choudhry, (1957) S. CJ. 439 : (1957) S.C.R. 488 : (19 a 
MLL.J. (.C.) 1 : (1957) 2 An.W.R. (S.G.) ATR. 1957 -G 57) 
vee ers z. Siate o Madras, Ti.R. Cea Mad. 35 : 8 S T: boa (1957) 8 2 


H 
Hajee Abdul Shukoor & Company v. State of Madras, (1 5) 1 S.C, 397 : (1965) 1 
MLJ. B.C.) $9 (196s) t An WR (BC) 90 OB ROR By CS is 
Hajı Nad Rebat: Bhushan, (1949) 53 C.W.N. 859 
Hamdard Dawakhana p. Union of I 1965) 28.C.R.1 : AIR. 1965 8.C. 1167.. 
Hamidgani Ammal y. Anuasahib Amm: (1941) 2 M.L. 692: LLR. (1943) Mad. 
271 
Hamilton Gell ». White, L.R. ) 2 K.B. 


inuman Kemat v. Hanuman W dur, (1892 89a) I. L.R. 19 Cal. 128 ; L.R. 18 LA, 158 
Harjinder Singh r. Delhi Administration, (1968) 2 S.C.J. 190 : (1968) M.L.J. (Cal. 


Tass abhaiy. Umaji, I.L.R. (1 1904) 28 Bom. 153 

Hımatlal Motilal p. Vasudev Ganesh, I.L.R. (grs) 36 Bom. 446 

Hollins o. Fowler, ss Rep L.R- es 757 

Hope v. Meck, 10 Ex Ae 

Howward Er AD. š s 

FETTE i Goei aye M.L.J LL.R. (1959) Mad T 
ut ero 2 J. 324 : LL.R. (ig . 552 

Hutchinson y. Jauncey, (i960) 1 TEB. 574 52 s5 


I 


abramsa, Jn re, (2962) 2 ML J. 508 ; a) M.L J. (Crl.} 668 
Imperial Bank of India, Jullurdur v. Mst eee (1935) I.L.R. 16 Lab. 714 
doy Patel Ia ths matter of, ATR. 1 


v. W. R. Natu, (1 963) 25.0} ca: Gta) 1 SOR. yar ATR. 1969 SÀ 
weet State, (1951) 2 M.L. J. 54 








615, 


231, 


236, 


349, 


* 180, 














Jadunanden Prosad Singha v. Koer Kall yan Singh, (1 11) 16 C.W.N. 619 535 
agannadha Rao s. Raghava Rao, (1 Ja An W ay. wo TF 535 
agannath y. Perumal Naidu, (1969 L.W. jra = Sab 514 
agannath s. Union of India, CP a ROR 118: FAIR rge 8.6 -C.148 ° ae ga 

agannatha Prasad Gupta ». Ranganatha Konar, (1966) 1 sh . 238 
a e State o of West Bengal, (1967) 2 SOT 170 : (1967) SRL. (Grl.) 6or: 
I T 3 
ainartin ei eee a tor, (1922) Lah. 369 ne 7 
timulabdeen v. Habibulla D, (b) a7 L . 
auinghani p. Union re rr (1967) 2 8.C.J. 109 : 

AIR. 1967 S.C. s RRI 
alee] Sahib v. SE Rained 951) 1 M.L.J. 87 : A.LR. ig 1 Mad. 66 Ss 529 
ames v. Commonwealth Raranva (opt) A.C. 578 j > ie 3 
awahir Singh Sundar Singh v. icine haw ids A dR, (1090) Tab. 851 ~. 10 
ayajothi and Company v. Official Liquidator, Madras, (1 124 
ayaraj v. Secniammal, (1 7) 1 MELJ. 152 ALR. 1 a a ae à I 
ayarsma Chettiar, Jere, (1950) r 8 i ips % 
ayaram Motor Service v. 8. Rajarathin ) 2 8.C WLR. 85 579, 580 
ecvaratnam p. State of Madras, (1067) Th LIECI. (dhs aa WR 6.0 

67 : (1967) 1 8.C.J. 404 . 868, 369 
R. 5. Jhaver v. Comminioner of Commercial Taxes, (196 aaa g n MBI , 147 
okiram Kaya v. Ghea Shards Kadaraath, LA (10) 47 Oni ET. 
e Pead v. Union Territory SE Dein (1962) 2 giro 28 GR. 185 ¢ 

AIR. 1961 S.C. 1602 356 

K 

Kadegan v. Periya Munuswami, (1903) 13 MLJ. 197 

ea as RNA Neicke, LLR KAB) 41 Mad. 748 : AME 590 
$ 3p 514, 566, 568, 570 

Katyan Sketty v. I.G. of Stamps, (1963) 1 An.W,R. 229: ALR. 1969 À. . 474 
.- 9 
Kalyani Storan, State of Orissa, (1966) 2 S. C.J:367 : (1966) 1 S.C.R. 865 : ALT.R. 1966 4 
1686 T 471 

ee aS: Arukkani Ammal, I.L.R. (1957) Mad. 662 : (1957) 1 M.L.J. 180 : 

ALR. 1957 Mad. 440 sae, 165 
Smt. Kamala Bala z. State of West Bengal, ALR. 1962 Cal. y ii 355 
Eemal Mill z. Bombay State, (1966) 2 S.C.]. 591 : (1966) 5.C.R. 64: ALR, 1965 

C. 1 tee 286 

Kaakaa anual ’. eae ) 6 8.C.R. 1 : ALR. 1965 S.C. 271 i 129 

Kanakayya p. Lakshmayya, (1960) 2 J. 37 434 

Kandan Textile z. Industrial ‘ribunal, (1949) 2 ALLJ. 789 : ALR. 1951 Mad. 616.. 215 
Kanniyan v. Income-tax Officer, Pondicherry, (1968) 1 I.T.J. 466 : (1968) 68 LIR. 
`~ 244 : (1968) 1 8.C.J. 727: (1968) 2 S.C.R. 109 : ALR, 1968 S.C. 637 ae 66, 70 
Karampalli Unni Kurup v. Thekku Vittil Mothorakutti i Vet aaa + aif 
Kargoda ©: Regiona} Transport Authority, A.ILR. 1 27 co 

Limited v. Augustixe, (1 Uhr ve (1987 28.C.R. 20 ae 12 

PTEE AREIA E A I.L.R. Q957 3y Hi 423 
Karuppa Servai o. Kundaru, (1 52 ae J. ayo: (1992) M N. (Ge ) 460 
Karuppia v. Veerabadar, Qo) 3 : ALR. 1951 56 ae 526, 527 

Karippiah v. Inspector of chayat E Collector o FEE EEE (1965) 2 - 

J. 187 : ee 206 

‘Keshinath y. Narasingss, 1962) 2 S.C.J. A.LR. 1961 S.C. 107 ats 652 

“Kasturiramaraju v. Tene Gee atin’ re ee a eve MLJ . 600 
Kan p. Sagun Balkrishna, I.LR. (1899 sa 644 

Keder Nath v. Hemanta Kumari Debi, Gora). 18 LWN. 447 ae 563, 570 
Kenner v. Boxter, L.R. (1 aGPli 174 7 516, 517 

eee ee 1957, Ze re, (1959) 8.C.J. 321 = (1959) S.CLR. 995 : A.I.R. 1958 

“Gg e 303 

-Ketokey Churan ». Saree Kumari Dete, nar LG: 71 : 20 Cal.W.N. 995 ʻi 52 
8.8, ao. F. V. Dillon, (1 45 409 ATR. 1984 S.C. 497 23 

-Khillorram Lekuram v. Louis Company, (1919) 53 I.G. 130: -R. 1919 Sind. 

57 : 13 SQR. 8 108 
-Khosla & Go. @.) Ltd. v. Deputy Commission 2ML]. 

G.C.) 81 : Q6) 2 An WR. B.C) Br: eee. ae eee Re ‘es igi 63 

. » 034, 035 


Kh tari Tea z. State of Assam, A I.R. 1964 8.C. 925- ER - 321 
Kaus a (COA thee N.R) 148 vs 177 














re 

PAGIS- 

Kodak Ltd. v. oO Co La ee ote 
Krishna p. Chathappan, L.R. 13 Mad 7 . Ji 395 
R. Krishnamurthy v. Parthasaraty, (1949) 1 M.L.J. 412 : ALR. 1949 Mad. 780. 587, 588, 33 
599, 591, 592 

agora v. Secretary, Regioral Transport Authority Chittoor, L-R. (1956) An.W.R. 
389 
Krisheeppe Chetti v. Kosiviwianiha Chettiar, (1 1 M.L.J. 210 143 
Krishnaswami Thevar v. Perumal Konar, (1961) 1 95. 168 . .285, 297, 300 

sage te v. State of Andhra Pradesh, (1958) 2 An W.R. arr: ALR. 1959 Aidh. 

. 292 351, 357 
Kouhi See a v. Pathalkutti, A.I.R. 1961 Mad. 599 
Kumararajah of Venkatagiri v. State of An a Pradesh, (1 £? S. Soya 63: (1960) 1 I 

S.C.R. 552 : (1960) 1 An.W.R. (S.C.) 28 : (1960) 1 296 
Kumaraswami Chetty v. Kamakshi Ammal, p G918) 293 M.L.J. 187 565 
Kunjabehari v. Krishnadhone, A.I-R. 1940 Cal. 570 
Kuppuswami v. Ramachandran, (1963 AYEN 355 : I.L-R. (1963) Mad. 627 256, 261 
Kuppuswami v. State of Madras, (19 205 

uswami Chettiar v. Arumugha etia, e GGA S.C. 5 : (1967) 2 M.L.J. G.c) 
29 : (1967) 2 An.W.R. (8.C.) 29 : A.LR. 1967 8.C. 1995 94 


A.N. Katty v. A. N. Uman, A.J.R. 1927 Mad. 1134, 

Lakshmi Ammal y. ». Commisioner for Land Bevenuc, ok LR. POTR 

Lakshmi Charan Saha v. Nur Ali, I.L.R. (1911) Cal. 9 a 

Lakshmi Narain » The State ‘Transport Aut ED Tirtas Pradesh, (1968) 2 §.C.J. J4 ; 
(1968) 1 8.C.R. 635 : AI.R. 1968 S.C. 410. 8 


L 
B. M. Lal v. EE ma a raan OD r BOT 644 : (1968) 1 S.G.R. 23]: 


ui 
563, 566 


7, 582, 584 


ALR. 1968 S 62 
Lapish v. Braithwaite, La. (1925) 1 K.B. 
Larson and Tubro Ltd. v. Joint Commerci Tax Officer, (1967) 2 M.L.J. 552 : (1967) 

zo S.T.G. 150. 23, 25, 27, 32, 33, 34 35 
Leeman Kalu Nikalji v. The State of Maharashtra, (1969) M.L.J. (Crl.) 3 : (1968) 2 2 

.C.J. 930 

A. W. Lazarus v. The State, A.I.R. 19 1958 All A 
Leach & Co., Ltd. v. Messrs. Jardin kinner Ti Co., (1957) 8.C.J. 313 : (1957) 8. C.R. 


438 : ALR. 1 1957 S.C: 357 
of Great Britain, (1952) AL B.R. 1175 
Liberty Oil ny 0. Condon National 67 Lawyers Edition 237 
ingier v. cr (1933) 65 M-L. 79 
Liversidge v. Sir John Aniden LR. (1942) A.C. 206 
Lonand Gram Panchayat v. Ramgiri Cosavi, (1967) 2 L.L.J. 780 
London Rubber Co., Ltd. v. Durex Products Incorporated and another, (1964) 2 
S.C.R. 211.: ALR. 1963 S.C. 1882 ae 


M 


M. & S. M. Rallway Co., Ltd. ». Bezwada Municipality, I.L.R. (1945) Mad. 1: L.R. 
us LA. 113: 194a) a MLJ. 25 25 (P.C.) 

M. a .M. Railway ed v. Municipal Council, Bezwada, I.L.R. (1941) 

Mad. 897: Q941) 2 MLJ. 189 

Ma Mya v. Felic pony (1919) 17 I.O. gx6 

Machamma v. Kan .R. 1935 Mad. 923 

Madha Singh v. State ETA a ALR. 1960 Bom. 28 

Ney Ma Ga age v. Sri Gangadareswarar Temple. (1947) 2 MLL.J. 285 : I. L.R. 
1947 

Madhya Pradesh Sears T. ration v. Regional Transport Authority, (1965) 
a S.C]. 894 : aa e. ALR. 1966 S.C. 156 

Madurai Man apiy o. Kamakshisundaram Chettiar, I.L.R. (1956) Mad. 530: 
(1955) 2 J. 369 

Mahanarangiah v. Official Amignee, (1965) 1 M.L. | aad ie eo chika 334 

Maina Bai v. State of Madhya Prad ALR 1 

Makhan Singh v. State of Punjab, (1964) 4 S. G.R. 797: ny ek Be aa sc, 381 

Malik Ram v. Regional Transport Authority, A.I.R. 1 1 Raj. 190 

Management of the Bangalore Woollen Cotton and Silk Mills Co., Ltd. v. Workmen, 
(1968) 2 8.C.J. 415 : (1968) 1 8.C.R. 581 : ALR. 968 BC 585 

Mangulal v. State of Madhya Prad A.LR. 1955 Nag. 153 


Maaah Maca oh 1964) 5 Š .R. 239 : AL.R. 1 eri 101 586, 589, 590, 59% sga 


imurdal, (919 24 Cal.W 
Manuj nie Puranda Prasad Roy R owdhury, (1967) 1 An.:W.R. I.C.) 61: 


1967) 1 M.L.J. (S.C.) 61 : (1967) 1 8.C.J. 503. _ 587, 588, 589, 591, 598 


On 08 


201 
78 














MAON Macickavasagam, J.L.R. (1945) Mad. 6or : LAR. 72: TA. ue 
Nace Wook 2 Ute tines eae we Go í ® ML 8 
D. ax I 2 
Maver Len on ee 5 -B. 362 Aas 
Mayadhar v. Orissa Board of W A.J.R. 1 Ora 28 k 
Mcdonald v. Hughes, L.R. (1902) 1 . 94 : 71 L. J.K.B. 48.: 18 T.L.R. 79 
Md. Mustafa Marakayar v. Md. Aliar yar, (1967 DLW dei 
Meenakshi p. Mysore S. T. A. TriLunal, ALR. 1 Mys. 271 ` 
Mecnakshiamma p. Madras Province, AIR. 1946 Med. 73 
eo cane Water Board v. Chertsey Urion Asscasment Committee, (1916) r A.C. 


Mus. London County Council, L.R. Men 1 KB. ar 
Mohamed Abdul Khader v. State of LR E aa 62g : (1960) a ML. J. 
416 : (1960) 2 S.1.C. 247 
Mohammed Kasim z. The Assistant Collector of Central Excise, (1961 988: 
- 1961 MLL. J. (Crl.) 639 : I.L.R. (1961) Mad. 1041 : ALR. 196a ca) 
Mohanlal v. Benoy Kishan, (1959) 8.C.J. 130 : (1953) 2 8.C.R 977: nh I MLJ. 
449: ALR. 1953 5.C. 65 


ALR. 1956 Mad, 184 
Monglnran Javan v Municipal Corporation of the City Spice: ALR. 1951 ' 
Bom, 320 - 
Monmatha Nath y. Banarasi ) 8p Cal WIN, Bag 
E. T. Moopil Nair v. State of Bu of Kerala, (1961) 8 8.G.J. 269 : A.LR. 1961 S.C. 558 
s. Ramaswami Gramani I.L.R. 57 Mad. 760 : 67 M.L.J. 54 


Mopurappa 
Mothireddy p. Pothireddy, (1 3g) 1 An. R. 68 : ADR. 1963 Andh. Pra. 343 
Moti Ram v. N. E. Frontier y, A.LLR. 1964 5.C. 600 
Mound Rs, Mound Ex parts, (1895) 1 Q.B.D. 194 Sees 
‘Mountstuart v. Mountstuart, (1801) 6 qe Peis E.R. 1095 a 
Mat. Prem Kumar p. Banersidas, (1 -R Ne s sd 
Mt. Nazir Begum v. Ghulam Quadair ALR 1987 Lab. 797 
Muktamala Dari p.Ram Chan ALR i 
Mulla Vittil Sesthi v Achuthan Nair, (1911 ai Stuf 7 
Mumma Reddi v. Durairaja, (1952) 3. .J. 192 : (1951) GR. 655 : (1952) 1 MLJ. 

746 ALR. 1952 5.. 10g 


Muria v. Kesava, (1955 lR: G a Mad : ALR. spo) 2 ML, sa 
12 ; 


Mae aue LR (1 (1968) 2 


Muz.icipal Sa Madraso. Beanie, mal P : 

Murici a buoy poe) Date ub, (1968) 2 5.C. 207 i, 
ipa. 1968 S.C. 485 

Municipal Council Tenali v. Sri Rama Talkies, Tenali, (1960) 2 An.W.R. 45 

Munuswami v. N ra V9 aure MLL.J. 490 


Murthiraj v. Subbaraju, (1 328 : LLR 9 Mad. 626 (F.B -) i 

ape oe Transport v. ihian, J.L.R. (1961) . 593 : (1961) 1 M.L.. - 
: (1981) 1 LLJ. 283 

Maras v. v. Marudhachalam, (1948) 1 M.L.J. 984 : A.I.R. 1948 Mad. 412 

T 


K. Musalier o. Venkatachalam, (958) 8. i, gag: (1995) 2 5.C.R. a ob (2958) 
sg I.T.R. 949: AIR. 1956 S. 
Muthia Chettiar v. Lakıhminarasa Iyer, A.I-R. 1921 Mad. 62 : 61 I.C. 756 : 13 LW. 
141 a 
“ N 
‘Nag v. Gopal, A.I.R. 1958 Bom. 405 
Nagendra v. Varadaraja, I.L.R. (1964) 2 Mad. 28 


Nageswara Aiyar o. Gancea Aiyar, (1942) 2 M.L.J. Ca 
Nagutha Md. Noinar v. Vedavalli Ammal, (1959) 1 LJ. 307 


Nanbu z. State, (1956) Crl.L.J. 1078 
EU R TA v. Kanagaraju Chetti, I.L-R. (1919) 49 Mad. 154: 36 MLJ. 


Narandas o. Venkataswami Naidu, (1960) 2 M L.J. 

Naraindas v. Venkataswami Naidu, I.L.R. (1963) Ma6 : (1963) 1 MLJ. 140 

Narayan Chandra v. Dinatarini Debi, A.I.R. 1961 Cal 3 

Narendia gee Union of Ludia, (1960) 8, C.J. 214: (1960 28.0.R.375 ALR 19 
1960 3.C. 


30 
Narendranath 5 r. Kamal Basini Dasi, (1896) L-R. 23 I.A. 18 : 6 MLL.J. 71: LLR. 


ag Cal. 563 (P.C.) en 
Narottamdas v. P. B. Gowarikar, A.I.R. 1961 Madh. Pra. 182 
Natal Land and Colonisation Go., Ltd. v. Pauliné Coliery Syndicate, (1904) A.C. 120.. 


RT.O. t, (1957) 1 M-L-J. 233 : (1957) M.L.J. (CrL) 95: 
NR G57) Mad. €75 ; 





s% 


479, 480 














Natesa Naicker v. Arumugha Naicker, I.L.R. (1968) 3 Mad. 


746 l : 
Natesan Mudatiar v. S. B. K. P. K. Bhajana (1966) 1 MLJ. 190: Tue 


(1967) 1 Mad. 414 - 

Nath Mal o. The ioner, Civil Supplies, I.L.R. (1951) 1 Raj. 854, 

XK. J. Nathan v. Maru Pa Goes SOT. en ee C.) 168: 
(1964) 2 M.L.J. (S.G.) 162 : (1964) 6 

P. Nathmal v. Dasarath, A.I.R. 1959 Mye. 96 

National Association of Local Government Officers v. Bolton Corporation, L.R. (2948) 
A.C. 166 

National Mercantile Bank v. Rymill, (1881) 44 L.T. 767 

Navanithagwarswami Devasthanam v. Ganapathi, (1955) 2 2M.L.J. 112 

Navenithaswaraswami Devasthana v. Swaminathe , LLR. (og) Mad. oa 
(1958) 2 MLL.J. 281 y 

Neelamega v. Mrs. Angelina Neclamega, (1965) 78 L-W. = 3 

New River Company v. Hertford Union, (1962) 2 K.B. 

New State Ice Company v. Liseliman, 285 268 : 78 L. Ed. 747 

Nga Hoong v. The Queen, (1857- 597 7 MIA. 72 

Nyalchand Kevalram v. State, AIR. 1955 Sau. 117 


K 


o 


O'Brian v. Trafalgar Insurance Company Ltd., (1945 6 TLR = 
Om Prakash v. N. F. & G. Insurance Co., ALR. 1963 

Orient Weaving Mills r. Union of India, A.I.R. 1968 8.C. 98 

Owen Rs, Owen Ex parts, (1884) 13 Q.B.D. 113 (C.A.) 


P 


Palaniwami s. Nandi Transport Private Ltd., IL.L.R. (3 ) 3 Mad. 80 

Palvanna Nadar p, Annamalai Ammal, (1 71 MLJ. a 

Mju Pannalal Binjraj v. Union of India, (1 erase gt LTR. 565 : ALR 1997 8.6. 
397 

Papanna v. Deputy Commercial Tax Officer ee 19 3.T.G. 506 

Taraa Ramn Silat 6: Pandobi, LLR. (gaa) 44 A 

Parvathi Ammal z. Ponniah Nadar, (1965) 1 L.J. T I.L.R. 1964) 1 Mad. 992 . 

P.H. Patil v. K.S. Patil, (1957)S. eS 371 :(1957) S.C.R 595 : ALR. 19578.C. 963. . 

‘Pears v. Foster, (1886) LR. 17 Q-B ; 

ee v. sd E E PE .L.R. (4922) 45 Mad. 982 : 43 M.LJ. aer: : 

.C. 

Perama Na o. Sivaraman, (1952) 1 ML.J. 30 8: LLR (19 

Perianna v. A. 3. Ammankoil, (1952) 1 MLL. J. 71 IEB): LLR 0 a Maas : 
Perunalakkal 0, Kumaresan x 7) 1 M.LJ. (S.C) 164 : E: C.J. 
890 : (1967) 1 An.W.R. (S.G.) 164 : (1967) 1 S.0.R. 353 : ALR. r G. 569 


Ambalam v. Chidambaram Chettiar, LR. (1954) Mad. 1906 : 5 Goes 


thaperumsl 
1 MLJ. 585 : (1954) M.W.N. 256 
Ponrusami p. Thatha, I.L.R, (1886) 9 Mad. 27 
Ponnuswami v. Obul Reddi, (1939) 1 M.L.J. 1 e 52: ALR 19399 Mad. 256 
Popatlal Shah v. The State of Madras, 1983) 8°C.J. 369 : (1953) 8.C.R. 677 : (1998) 
1 ML.J. 739 : (1953) 4 8.T.C. 1 
Potta Reddi p. eo rr I 68 M.L. A.I.R. 1935 Mad. 150 
an Mohan v. Hari (1985 I.R. A A- 
Desiring. Bhan Tarn Rat Te (1948) 1 Cal. 191 
ae ucher, Ia Re, L.R. (1931) 2 Ch. 
Prosunno Kumar Sanyal s. Kasidas Senyal, I.L.R. (1892) 19 Gal. 683 . 
Province of Madras p. Boddu Paidanna and Sons., (1942) 1 §.T.G. 104 : (1949) F.G.R, 
. 90 : (1942) F.L.J. 61 : (1942) 2 M.L. J. 327 a 


Public Prosecutor s. Krishna Rao, I.L.R. (1 38) Mad. GPDM RI . 637 an 
Punchanun Bundopadya v. Rabia rar gi TR. Ea ESI a 
Punjab Province v. Deaulat S I MÄ ek (1946) FLL.J. 41 : (1946) 

F.G.R, 1: LR 73 : I.A. 59: EIN 1946 P. ie 


io. State of Bihar (1958) 8. 0.J. 975 : EET (1958) M.L-J. 
Eg .) 727: ALIR. 1958 8.0. 73 
‘The Queen v». Burrah, ie a 178 
Te CRD. a Commissioner for Special Purposes of the Income-tax, (1888) LR. 
2I 318 
The Qpeen r. The School Board for London, 55 L.J. Q.B.D. 53 





-> neen 


65, 71 











ALE 
R. v. Felton, (1 1 Bolt P.L.C. (Const) 478 sa 
R v. Industrial pute Fae 1957) 2 Q.B.D. 483 : (1957) 8 TAR. 259: 


Re. ee eo ree) Q.B. 36 : (1957) 3 W.L.R. 591 : (1957) 2 


(1957) a AN 


R Jepe Commissi AU E.R. 
Ro. Minister of Health; Ry Poa KB. Aa 


R. o. Surey Justice, Gare) 5 Qa a 

R- v. Thames Magistrates’ peris G: baum, Gs G.A) .. 

R EN -Jute Mills r: Provident Fund oe eraan 2 ma : C 

Radha Swami Sat Seng Sabha Narain, A.L.R. 1943 All. 218 A 
ja Dirga Espen Singh, ha n, Raj Narain, ALR. Lek a + eee 29 af 

Rae Does Dd Singh v. Rajendra Narayan Bagchi, (1914) L.R. 40: 223 : 
26 M.L.J. 25 : I.LR. 41 Cal. 498 

Raja E E State of Uttar Pradesh, (1963) 1 S.C.R. a20: (196a) 46 

169 
} Raja Rajeswara Sethupathi v. Muthudayan, I.L.R. (1929) 52 Mad. 382 : 55 MLJ. 


Raja Sk urama Agarwala, ( 
Sunder S M.L. C. 
! g Baw of Virama a o Seadh EE seers da TE Coat ee 285 
arn idu v. The 8 e Transport Appi Tsibunal, (1964) 2 8.0. 
ai tat I T : 
E T, AC) ier. (1964) 2 An.W.R. Soe ou We: 
I 


T. x Hajagopalan, Jt Re, (10 (1951) 1 MLL. A.LR. 1951 Mad. 70. 

Rajnarain Singh RL Pies t Commies (ase) S.C.. 61 
(1955) 1 8.C.R. 290 : (1954) 1 MLL.J. 344 : ALR. 19548 

Ram Baran Chaube r. Boat ER ( Dg Al 751 vi 

Ram Bux v. State of Rajasthan, A.I.R 1983 

| Ram Krishna Dalmia y. Justice Tendolkar, 1959 TE ah (1959) S.C.R.'279 : 

i 3 fe) i 1 An.W.R. G.C.) 67 : (1959) 1 C) 67: ALR 1988 


ad Have Vals: Bhuri Begum, I.L.R. oe 7 
pe Suge aly Jens Prasad, AIR. 1 


Rating Suet as À 
F956) An.W.R. 578: AIR. 1957 


Ramachandra Gti + Karuopia (1964) 77 L.W. oo a 
| pamain m p. Sankara, (1964) 2 ML. J. 229 : LLR Gi ) 2 Mad. 370 
Raman Ali v. Vellaswamy Sate aa 8I. es 





s. Lalnhmanan, A a R (co) M Pt 4 ŒB) 
Ramanathan Chetitiars. 'Palanizppa Chettiar, Ca ET ra 154: ay R 1999 Mad. 


145 
a A Naloga Rah fi E „J. 101 : (1955) 2 8. 938 : (1956) 1 J 


Ramepor ed v. Monappa, (1956) a MLJ. 469 : LL.R. (1957) Mad, 206 : AIR. 1957 


Ramaprasad P saraimal 2 . Mohanlal Lachminarain, IL.L.R. 
Ramasaran Lally. Mst, Domini Kuer, pose) a SG aB- 474 saj 


Ramaswami s. Rangachariar, 1.L.R. apr cae ies a y T 


-L. 1 Mad. 7. 287, 288, 290, 
Ramaswami Pillai ọ. Ramaswami Nai, AIRG 1 Mad, A 

} Ramchand s. Gobindram, (1920) 1g 5.L.R. 189 : 56 I.C. 150 

i Ramdoyal v. Junmenjoy aa 1887) I.LR. 14 Cal, mee 

; Ramjec Mohamed v. Haridas Mullick, (1925) I. 


Ramrichpal p. The State, A I.R, 1 7 | 
Rana Sheo Ambar Singh v. È “8 soy 679: AATE t790. 
Ranganayakul s. Muni P jyayawada Municipality, (1958) 2 An. a 


e 187 : ALR. 1959 


Rangaraju v. Sait Devichand Bhootaji firm, (1945) 2 MLJ. 
Rangaswami s, Angammal, (1962) 1 MLL.J. : AIR. 1962 "Mad. a 243 
Rapudaman », Surinder Kumar, A.I.R. 1959 . 92 
Rash Behari v. The State, AIR. 1951 Assam 42 

Rasool Saheb v. Hamida Bibi, (1949) 2 MLL.J. 534: A.I.R. 1950 Mad. 189 








Paars. 


6s 


g% 


BRE PSSEP BSS 




















Pacts. 
968) 76 L.W. 561 ae 287 
6) a BLÉS. a 
n, (1966) 2 M. 68: LL.R. (1966) 2 Mad. 
mor 87, ie 589, 591, 592 

Reg By "Nash, (188a cig 10 wick 54 i 177, 1 
Reg v. Nicho R. (1 Q 455 
Reg s. Russell By pais eia 
Regional Provident Fund Commissioner v. K. R. Suai 

J. 403 : I.L.R. (1967) 2 Mad. 606: ALR. ess 









159 
R gida] Transport Authority ?. Mcttupalayam 
641 : (1965) 1 M.L.J. He L,W. 278 380, 582 
Reuter Ltd. v. Mulhens, ( sW. R. 789 : (1958) 
D. 50 : (2958) 70 i Ra RR k 47 
Revenue Divisional Officer, Salan v. Krishnamurthi, I.L R4 
2 MLJ. 314 


Rex s. Groom, Ex parts Cobbold, L.R. (1901) 2 K.B. 157 


Rex v. Howitt Eom L.R. 1981) 1 K.B. 248 | 7, 84 
Rex v. Walker, (1912) 28 T. | P2376 g 177 
Ridge v. Baldwin, (ag 4 Ep T 


Robinson v. Ashton, L.R. 20 ity Cases. 25 gr 
Robinson Brothers (Brewers) Ltd. v. Houghton and Chester-le-Street Assesment Com- 

mittee, L.R. ( oO edie 445 : (1937) 2 AIL E.R. 500, 50% 
Robinson Brothers (aeeders Ltd. v. Houghton and Cbhester-le-Street Assessment Com- 

mittee, (1938) 2 MER 503, 506 
R Gomon er v. Commercial Tax Officer, (1967) 2 M.L. J. 545 : I.L.R. (2969) ` I 

: ALR. 1968 Mad. 274 g ; 408 
Khan v. Phul Kuar, (:898 TER 412 : L.R 25 L.A. 146 Œ.C.). 
Sadar Ali v. Doliluddin, I.L.R. 1929) 6 Cal. 16 
ee ee v. State of U.P., (1954) Je rane Ose) 18.C.R. 707: A.LR. 1954 pha 
728 : 255, 
Sahaya Nidhi (Virudhmagar) Ltd. ». Subrahmanya Nadar, I.L.R. (1951) Mad. 111 : 
MEP EM Q MLJ: 216 : ga 
and Company v. Union of India, (1964) 2 M.L.J. 191 122 
an. ae ee v. Une S (1966) 1 M.L.J. 338 : I.L.R. (1967) 1 Mad. 
ALR I IQI, 129, 124, 128, 116 
Suna Hamad vË aaa, , Goah P MLJ a: LL.B. (1947) Mad Ey 140 
Sailendranath Bose v. Staio of Bihar (1969) 1 S.C.J. 133 : (1969) M.L.J. (Crl) 153 : 

ALR. 1968 S.C. 1292 380 
Sakharam v. Manickchand, (1962) 1 S.C.J. 398 : (196a) 2 S.C-R. 59 + ALR. 1963 8.C. ie 
Salen Municipal Council ». Subramaniam, I.L.R. (1958) Mad: 550 : (1958) 1 MLJ. 508 

507, 

Sals te Officer z. Kanhai B D NEOS 53 : (1959) 8. GR 

1950: (1959) 1 MLJ. G. C.) 35 : (1939) 1 (8.C.) 35 : (1959) 9 §.T.C. Be 
4 

Salima Bibi ». Mohammed Ibrahim, (1961) 2 An.W.R. 96 : A.I.R. 1962 A.P. 138- 65% 
Salomon v. Salomon and Company, RT os 57 
Sampath Chetty 7. Sari S. V. Beaute, (t EN ae ie 19 
Chetty v. Sankara Iyer, a RN y N ie j; 484 

Regional see A, agpur, (1961) 1 

Bey gor, “He. (1961) 1 BGR. 63 1: ALR. 1961 §.C. 93 270 

pani en Chadians dE AS (1965) 2 M.L. J. 204 : I.L.R. (1966) 1 Mad. e 

T 
Sankare 3 , Raman Kutti, LL.R. (1897) 30 go Mad. 152: 6 M.L.J. 232 A 4 
Sankaran Nair v. Atckuthan, han (1908) Ct). B48: I.L.R. 46 Mad. 734 I 
Sankaranarayane -411 : LL.R. (1926) Mad. 1300 Œ-B.) 414 
Scie Sac alee: LR. 192 > 195 (2) 107 
Sarvothama Rao v. Hae Row Row actin Gon Gar MW.N. 480, 481 

LLR (1958) Mad, 77: (1951) 2 M.L.J. 743 i 

AIR. 1952 Mad. 86 @&.B.). 236, 237 
Sayaparaju Surayya v. Nekkanti Anan a (1950 50} 2 MLJ. 3 : 138 
Secretary of Stare ¢. Beene Jegantadiael: R. (1941) Mad. 850 : oii) a MLJ. 47: 

ALR. 1yr 434 o 
Secretary of State v. S Moni, I.L.R. (1887) 10 Mad. 38 502, 503 
ee Ma Mask & L.R. (1940) Mad. 599 : L-R. 67 I.A. aas : 

1940) 2 ML.J. 1 293 
Secretary of State for India in Council v. Katturi Reddi, (1903) 2 M.L-J. 453 : LL.R. 
26 Mad. 268 285 


(1969) 2 M L J—D 















12 i 

. 3 - Pages 

<ecihalakshmi Ammal 9. Krishnaswami Rao, 71 L 294 
Ammal o. Krishnaswami Rao, (1961) 1 L.J. 87 

Berandaya Pillai v i Pillei, (1959) 2 MLL.J. 502 “517 
Seshamma v. ae ALR. 1926 Mad. we 434, 495 
Seth Chand Mal r. Durga Dei, I.L.R. (1890 ie 14 
Shaik Mee. D. Siate of Madras, relay 295 : Pe R. 1966 ve a 77 
Shama Raov. Union Territory of Pondi (3 ans R. 650: (1967) 2 I.T. 

A Bee 2 w E cys 98 : (1967) 2 An.W.R. (S.C.) 98 : (1967) 2 S.C.J. 749: i 
Shanmugam ae v. seni Pillai, (1967) 2 eek 233 $ 480, 481 
Shib Nath Panerjen p: Tor p. Porter, ALR. 1 377 66- 
Shri Ram Krishna Dalmia v. Shri Justice RR. Rie olkar, (1959) 8.C.J. 147: nai 

rM: oa (1939) : An. W.R. (8.C.) 67: (1989) S.C.R. 279: 

1958 S.G. 817 

Sue, Jaganath Misr, LLR. ( Se Par gay: E es 191 
Si Prasad p. Ram Baroop, AI.R. roS -< ı 293, 295 
Sidney T Company, Lt 2 rh Pruner BA. (1952 t RY F sa 
Singara M Chet, (19a8) Me 240 . 
Sitaram Rica ce etev 


Gis 5: (1980) 1 An. WR 
Peles (1968) MLJ OOo: Q (ages) ML J ( T) 102 : (1960) 1 S.C 


75 me 
Si Thevar v. e fle ae ALR. 1961 Mad. 356 bit 
Si i Achi v. Somasum: Chettiar, I.L.R. (1956) Mad. 459 : (1955) 1 M.LJ. 


411 

T. R Skinners. R E. Skinner, (1929) L.R. 3ô I.A. 363 : 57 MLL.J. 765 : AIR. 1989 

P.C. 269 (P.C.) 152, 153 
Skinner and Company r. Shew and ae (1893) 1 Ch. 413 za 4 
FLW. eee ee 
Somasundaram Servai ? The Skate of Madras, ILL.R. (1966) a Mad. 539 .. 2B8, 290,29 
uterine yana Chetti v. E TT 1944) 2 MLJ. 14 ge 595 
Soosai Udayar v. Andiyappan, (1 1g 287, 290, 293, 397. 
Sornam Pillay. Tiruvazhiperumal Oe Ge PML J 126 $ So 
Sri Gopal risk e AWR. 314, I 
Sri Ram Krishna Dalmia v. Shri Justice S. Ap oat e a GJ. 147: (1959) I 

An.W.R. (8.C.) 67: (1959) 1-M.LJ. ©.C.) 67 : (1959 BGR 279 65 
unis RRE p. II of State for India in Council, I.L.R. (1949) Mad. rf 

1942) 2 MLL. 
State v. Dohane 1961) 2 OrLL.J. 638: oes r Guj. 182 Pare a 
State Bank of fara and T o. Khaw G an a 368 
State of Andhra Pradesh v. Raja Reddi, (1968) 1 M.L (8-0. 6: 25.03. 857: 

(1967) 9 LTJ. 777 : (1968)1 An-W.R. (8.C.)6: ALR. 1967 458 344 
State of Bihar v. D. N. Ganguly, ) 8.C.J. 533 : (1959) S.C.R. 1191: Gos ráW. 7 

RG.) 178 980) KEP ECI ie: C MLJ. (Cal) ges ¢ (958) 2 a 
The State v. Bhanji Munji, (1955 . as 10: (1955) 1 S.C.R. 771 .- 955 
State of Bombay v. Krishnan, (1960) 2 L.L. 200 
The State of Bombay y. United Motors ndaj Lit, , (1933) S.C.J. 973 : (1933) S.C. R. : 

106g : (1958) 1 M.L.J. 743 : (1953) 4 5.T.C. 198 - 26, gag 


State of Kerala p. Aluminium Industries Ltd. igs) 18 SEC. 6 633, 694 
State ot Korala v. Cherian Secariah, (1966) J. (CA) 42: ALR. 1957 


625 

State of Madhya Pradesh p, Bhailal Bhad, (964) 15 ST-C. 450 : (1964) 6 S.C.R. 261 : 
oof Madliys Pradesh» 3 

Btate of Pradesh ». Bharat Singh, (1968) 1 3.C.J. 17g : (1968) MLL.J: (Cel) 

„%4: ALE 1967 S.Q. 1170 333, 348 
State of Madras s. Gannon Dunker! E & Compan adzan Ded Ltd, ens S GJ. 

oa oo : (1958) 2 M MLJ. 6. 1959) S.C.R.. 

5° 
State T Madras 2. 297 
State of Madras v. N. K. Nataraja Mudaliar, Aati Ga) I MLS C) 28: O96: * I S.C. 

318: O LAL WR GO aae. ALR. 1969 5.0. 147 : (1968) 22 23, 318, 381 
State of Madras v. Parisutha Nadar 1) 2 MLJ. . 288, 295, 302 
State of Madras s. G.P. re (rosa) Sp 39: T SER. 954: (1953) MLS. 

e 312: (1953) 1 sie 200, ROL 


State of Madras v. a 7a L.W. 683 - ae 4 
State of Madras s Saa n (ise i JT as 30, Goh 
geek saa y Swaminatian, (logs) a MLT. 1965) 2 5.C.R. 129 : 16 8.T.C. 

%4 


State of Mysore », Syed Mahmood, (1968) 2 8.G.J. 71g: A.RI.111g 1968 S.C... 555 




















-13 


State of v. Mohar Singh, (1955) S.C.J. 25 : (1955) 1 S. ‘GR. 893 : A.I.R. 
19 
8 St ail R $.C.J.6 M.L. GB. C.) 182: (1961) 
medhit rd E ee N 
State of Punjab ». pier Jena 1 8.C.J. 33 aU. (.C.) 9: 
ALR. 1963 S.G. 1 ahaa ace R EGS: ea pcre oR. 
State of Rajasthan v. Nath and Mitha Lal, (1954) S.C.J. 404 (1954) 


98a 

‘State of Travancore-Cochin y. S.V.C. Factory, (1953) 8.C.J. 471 : (1954) S.C.R. 53 : 
(1953) 2 MLLJ. 193: AIR. 1959 S.C. 333 

State of Uttar oe v. goada Singh, (1964) 2 S-C.R. 197 : (1964) 1.8.C.J. 399: 
AIR. 1 S.G. 161 

ae a v. Anwar Ali, (1952) SC.J. 55 : (1952) S.C.R 284: A.I.R. 1952 

75 

‘The State of West Bengal s. Mrs. eee ie (1984) 8.G.J. 95: (1954) 8.C.R. 558: 
(1954) 1 M.L.J.-162: AI.R. 1954 8 

State of West Bengal o. Mondal and Sons, aR 1962 S.C. 

State of West Bengal ». Subodh Gopal Bose, (954) 8. C.J. 197: TR aye: G.R. 587.. 

Stewart v. Brojendra Kishore, A.I.R. 1939 

M. E omen #. Commissioner of Income-tax, (1961) 41 I.T.R 297 : ALR. 196 

26 r 

Subba Goundan v. Krishnamachari, (1922) 42 MLJ 372 : I.L.R. 45 Mad. 19.. 

Subbachariar v. State of Madras, Gona ar M.L. J. -206 

Subbanna ». Bayamma, A.I.R. 1925 

Sibbaranta Chey e Zowat AlE ALR. 100 Myst si 

Subbaratnammal y. Seshachale Naidu, Ç 31) 60 MLI. 615 : LL.R. 54 Mad. 758.. 

P. Subrahmoniam s. D. Nagaramma, PR 1963 Ka. d 

Subramania Aiyar v. Nagarathna eee ¢ 10) g0 M.L.J. 151 

Subramania Chettiar p. Arunachala Chett LLR: (1944) . B3 : (1943) 2 MLJ. 


ee 

Subramania Mudaliar s. ive Soci , (1960) 2 MLL.J. 477 

Subramanian Chettiar v. comes Co-operative (1902 LR: ag LA. 1938 : 12 MLJ. 
479 : LL.R. 25 Mad. 603 . 

Suhbash Misir Miir, AIR. 1 

eae P: Ghulam EPEA OTS C 15 : 48 I.A. 455 : AIR. 1922 P. 

1 ‘ 

Suraj Bansi Koer », Sheo Proshad Singh, (1878-79) 6 I.A. 88 (P.€.) 

Surendranath Gok », Haiadas Birwas, (1939) T -R. 60 Cal. 

Swadeshi Cotton Mills ». S. I. Tribunal, (1963) 1 8.G.J. 398 : (iat) r S.O.R. 49s : 
ALR. 1961 S.C. 1381 

Ms. Swami Motor Transport (P.) Ltd., 2. M/s. Raman and ee Ltd., (1961) 2 
M.L.J. 127: I.L.R. (1961) Mad. 110: AI.R. 1961 Mad. 180 B). 


Swami Motor Transport (P) ge) Me Cage GO AES 
M SR: UR) MLL EG ae: Alaa Res. 


T 


Tata ot Gos Caan eee Ltd. 2. Stete of Bikar, (1964) 1 Comp.L.J. 
Comp. Cas. 458 ; Oe. CJ. 666 6 ec) 
Tata. reine Tad Steel tate of Bihar, (1958) C.J. 818 : (1958) S. CR. 
: (1958) 9 S.T. 367 
Tejancenisea Bivi Ammal z. Rahimath Bivi Ammal, IL.R. (1959) Mad. 69: 
Tall Os: 1 MLJ. 221 . 


adivu Anandar v, Venugopala Chettiar, (1 MELJ 339 
Thankayyan ə. Trowell, (1965) 2 M.LJ. 1 agi i. EA 2 453 


- Travancore Bank s. AiR gg T 


Punge ashes Indias tai Ltd z State of, Ahea Pradesh, (1966) 1 An.W.R. 1 : (296s) 8 
” ALT. 481 : (1966) 17 ae 366 


Tuticorin T & Co., ae o. State of Madras, n (968) 1 MLJ. 813 
Twycross v. Crant, (1877 a CP : 46 L.J.QB. 636 : R. 701 
U 
Umealma Bibi ». eek 1967) 1 MLJ. a 
Union of India v». 1958 S5.C. 


Union of India v. ral Gorpraion oan (1967 Í Comp.L.J. 43: (1967) 1 8.G-J. , 
18e : ALR. 1967 8.0. 63 


ULited Provinces a. ees (1940) F.G.R. 110 : (1941) 1 MLL.J. Gupp.) 65: 
ALR. 1941 F.C. 1 


446 








: 14 








? Paor. 


Universal Imports Agency s. Chief Controller, (1961) 1 S.C.R. gos: ALI.R. 1961 8.C. 
41 472 


V.C.E. Bus Service Ltd. v». R. T. Authori 8.C.J. s.a 
ss: 7. aAa WR 6G) 4g rata, on C431 LILI C 


Pee R 195 258 
ee i Madarasa y + Mahan Maia, 1.1.58 
Vao S9) Mat OE (959 a ML.J. 92: A.T.R. 1959 Mad. 506 508 
Vadala "Tawon (8go) a3 BD. 90 365, 564 568, 575 
v. I 25 , 5 575 
Vaidyalingam ». Chidambaram, (1 S) 1 MLJ: a : I.L.R. (1967) 2 Mad. 140 .. 420 
Vaithilingam Pillai ». Kandaswami (1930) 60 M.L. J. 713 415 
Vajravelu s. HIY T Collector, a aBC 708 3 (1964) 2 M.L.J. 6.6) . 
7g 7 (1 An. R.@.C) 173: -R. 1965 1017 341 
Valambalachi v. Duraiswami et te ee Mad. 944, PE I 
Valliamma! s. State of Madras, AIR. 1967 Mad Fe cs A a 
von ee a CTR a Ta 437 — -e 361 
CCrTapa ttiar v. Sivagami A 1941) 2 ee 
Mas ae Pigs s. sere SOE a I.L.R. Gen s Mad. 501 i r e 
cial Receiver, Bellary, Coa I a .e 159, I 
Venkatappa Naick v. Subba Naick, (1906) I.L.R. 29 179 L.J. 59 -. 514, she 
570 
Venkatarama Iyer ». Unnamalai, LL.R. (1 51) Mad. 895 : (1951) 1 MLL.J. 474. 435 
Venkatarima Rao y. V Goes) 2 ML 299, 301 
Vonkataramakrishna Iyer v. of State òr India in Council, 23 LW. 44 
Venkata Subba Rao v. Slate of of Andhra, (1961) 2 N gag 297 
Venkatasubbamma v. Subbiah, (1943) 1 M.L.J. 153 
Venkataswami v. Parascam N (1965) 8 iT 0 ALR 1966 SE G.G.)1: 
(1966) 1 8.C.R. 110: (1966) 1 An.W.R. (8 : ALR. 1966 S.C. 961 .. 491 
Venkataswami Naidu v. Sornammal, (1 a 609 ` oe 593;' 594 
Venkateswara Rao v. Government of Se ie M.L.J. m ATR 
a VSO Cosa ECT a 25.C.R.172:A. ae 
Venugopal Roddi s. Amara Venkata Narasimhulu, A.I.R. 1962 A.P. 965 pi go 
Vine v. National Dock Labour Board L.R. (1957) A.C. -. $63, 


ya Vishnu Debholkar r nee a ait s D 64 ` a ir 
iswanathan p. Shanmugham, (I 1MLJ. :LLR (1 2 Mad. 477.. 255, 256 
A pigs) 3 Ni: 33) . 45 


Vitsming, Ltd. case, (1956) R.P.C. 1: E.R. 8279 (1 TW.L.R1 . 
Vittal Das Jagannath Das ». Regional Provident Fund Comhlan. Madras, A.I.R. 
1965, Parra 508 TO i 12k 
w 
A. H Wadia s. Commissioner of Income-tax, Bombay, (1949) F. L.J. 18 : (1949) 1 M.L. i 
tad F.G.R. 121 25 
oha y Ltd, », Commissioner of Income-tax, Bombay State, (948) 

F.GR. 1: LR. 75 I.A. 86: (1948) F.L.J. 32: Gots) = 2 MLL.J. 62 25, 
Walluram ». Union of India, A. A.LR. 1961 Punj. 329 is Sog 
West v. Gwynne, L.R. (1911) 2 Ch.D.1 se 
Westminister Bank Ltd. ». Beverley, B.C., (1968) 2 Al E.R. 1 . SI7 
Will , In re, (1885) g0 Ch.D. 324 : 54 L.J.Gh. 1188: 1 T. 652 175, 179 
Wal on New Waterworks Company s. ae Oe (N.S.) 336... 293, 

a e l - 
Yakus », United States, 88 L.Ed. 834, 849 : E 344 
Z - j 
Zesuddin ». Abdur Rafique, A.I.R. 1952 Pat. 66 J ne ag 652 


a 

















GENERAL INDEX. 
[SUPREME COURT.) 


BOMBAY TOWN PLANNING ACT (XXVII 
OF 1955), Ss. 59 and 67—Validity—Act if falls 
Wichin Art. g1 ) (ii) and a such t from 
operation of Árt. g1 (2 of Constitution of India— 
Ss. 53 and 67 if alira thes aa fringing Saeed 
g1 (2) of the Constitution of India as amended by 
the Constitution (Fourth Amendment) Act, 
1955 $ .- 59 
CHARGE OVER IMMOVABLE PROPER’ 

HOW CREATED—Deed creating charge—If 
should be attested by witnessess + 107 


CONSTITUTION OF INDIA (1950), Art. 133 
——Appeal under—New plea—Practicn .. 2 
———as amended by the Constitution (Fourth 


Amendment) A , Art. 


of Amend- 

ment .- 59 
CONTRACT ACT (TX OF 1872), 8. 56—Scope 
Discharge of contract—Supervening illegality 


of the act agreed to be done—Doctrine of frus- 
tration of contract, if comes within the purview 
of S. 56 Sis 
FACTORIES ACT OF 1948), 5.20, 
2 (E) (©) and Sai 8.6 (1) Andhra Pra- 
desh Factory rules g and 5 (g}—"' Manu- 
facturing Process"—Relationship of master and 
servant between management and workmnen— 
question of fact in each care—Burden on Prose- 
cution to prove that workmen were employed 

by management oe I4 

GENERAL GLAUSES ACT (X OF 1897), Ss. 6 
and 26—Scope e 9 
HINDU LAW—Adoption—Long lapse of time 
and recognition as adopted son—Strongest pre- 
sanptioa arises in favour of validity of adoption 
+. 105 

Trust—Hereditary tı usteeship relating to 
a private charity—Succession to—Mode of.. a5 


IMPORTS AND EXPORTS (CONTROL) 
ACT XVIL OF 1 947), 5. tra- 
vention of the condinons of a licence—If could 
Amount to contravention of the provisions (S, 5) 
of the Act © 5 


INCOME-TAX ACT (XI OF 1922), Ss. Q (4) 
and 24 (2) (ti)}—-Lom—Carry forward an 

wct-off—Asecuce, individual—Asscmece, partner 
an several firms—Two of which having a parti- 
cular business—Loes in the first firm—Subsequent 
sscerment ycar—Disolution of first firm—Pro- 
fits in the second firm—Loes in previous year— 





INCOME-TAX ACT—(Contd.). 


Carry forward and sct~off—Allowable—Regis- 
tered firm—Asscasment—Partner <. 95 
—. 33 (4)—Tribunal—Appeal—Scape of 


f l fail 
‘ance of appellant— 

te_Tribunal Rules 
(1946), R. 24 (as amended in 1948) -. go 


——Ss. # and 53 and Income-tax Act (KLIII 
of 1961), 5s. 277, 297 (2}—False statement by 
amesct in declarations—Offencea under the old 
Act—Prosecution under the new Act—Prosecu~ 
tion for offences under the Penal Code and Ir- 
come-tax Acts—Prosecution and purishment nu- 
tainable—Penal Code and Income-tax Acts— 
Offences—No implied repeal of provisions of 
‘Penal Code by Incomo-tax Act—Offence under 
the old Act—Prosecution under the new Act— 
Saving by General Clauses Act—Complaint by 
the Officer at the instance of Anis- 
tant Commissioner—Compliar ce with the statute 
—Choice of initiation of prosecution under the 
Tncome-tax Act and Penal Code by Officer—No 
violation of equality clause of Constitution 


- 9 
INCOME-TAX ACT (XLII OF 1961), 8. 2 
(g1), 4, 222—Hindu undivided family, a inct 
legal entity under the Act—Hindu undivided 
family, a asecuce—Tax arrears—Defeult in 
payment—Recovery proceedings against karta 
of family—Arreast and deteation in prison— 
Tegal ve R 
INTERPRETATION OF STATUTES—Hi- 
tory, statement of objects and reasons of an enact- 
ment—Use of -. 38 
———Power given to do`a certain thing in a 
certain way—Cannot be done in any other way 


tH 


standing in Aduciary relationship— a) 
uit 


ratory relicit—Lapec of 10 years from date of 
conveyance—Barred by time .- Bo 


——S. 13—Applicability .. 28 


TECTION ACT (XXV OF 1953)—Cultivati 

ing of—Contribution of pened 
inon of work, maintaining of 
accounts and distribution of wages, if amount to- 
contribution of physical labour +. 31 
MADRAS ESTATES LAND ACT q OF 1o” 
as amended by the Madras Estates d Thi 
Amendment Act (XVIII of 1996), Ss. 6 (2) and 8 
(5) -Interpretation—Suit lnd not an estato 
before the amendment—Respondent obtaining 


a auaa 


y 


#2 


MAD ESTATES LAND ACT (1908)—{Coaid.)_ 


decree for ion against the tenants before 
the amendment—Suit land becoming ‘ estate’ 
after the amendment—Tenants, if have acquired 

cy rights under S. 6 (1)—Landholder’s 


occupancy 

right under 8. B (5) w gi 
PAYMENT OF BONUS ACT (XXÍ OF 1965). 
—Scope—Deals ively with the su 


ject matter of bonus in all its aspoctse—Enmployces . 
of establishment to which Act does not apply— 
Cannot claim bonus ds kors the Act ° .. 38. 


| 
PENAL CODE (XLV OF 1860), 8. 177—-If | 
repealed by-Incame-tax Act making state- ' 
ments by asecesces offence ` 


-PRACTICE—Decree creating charge- Goos | 
“truction of -< 107: 
REPRESENTATION OF THE PEOPLE ACT 
(LXIL OF 1951), Ss. 98 ard 123 (5) and Code, 
of ial Broce are (V-of 1908), O. 16, R r4—' 
‘Scope—Election petition, neither an action at 
„law nor a suit in equity, but only a special pro-- 
ceeding—High Court to exercise all the powers. 
-under the Code and to follow all the procedure 





GENERAL INDEX. 


STATUTE—{(Contd.). 

— Repeal and re-enactment on seme subject 
—Rights and Jiabilitices—Seving—Tet—Not a 
question of y keeping alive but one of 
intention of destroying such rights by lator 
enactment > 


TRANSFER OF PROPERTY ACT av OF 
1882), Ss. 9, 59 AND 100—Deed purporting to 
create a charge on immovable property—If 
should be attested by two witnesses—Attestation 
—Meaning of—Identifying witness or registering 
officer—When could be attesting witte.. 107 


TRUSTS ACT (U OF 1882), 3. 88—Company 
(P.L.) Secretary of O.V.E. Lid., and in charge of 
accounts thereof—Also assistirg in sale of its 
estates—Fiduciary relationshir—Agreement for 
sale reached between tier Can yerance of the 
estates by O.V.E. Ltd., to a new company 
moted by P.L. which: held 50 per cent. of its 
shares and the control acd management whéreof 
wea vested in it—If vitiated by principles of 
equity—Onus 80 
WEALTH-TAX ACT (XVI OF rsr S.a 
(e) (Net wealth—Co tation—Ascts— 
terest available for a period not exceeding six 


as far as may be api licable—Court, if could sum- | yeare—Mearing—Will remain available for a 
o 


mon witnesses t 
- practice 


RES JUDICAT A—Plea of occupancy rigbts-in 
- tho suit ies— Decision of the High Court, 
Plea of occupancy right if 

could be re-agitated before the Supreme 
.. 3I 
STATUTE—Interpretation—Implied repeal of. 
‘prior Act by later Act—When arises—Implied ' 
repeal only in cases af utter inconsistency an 


repugnancy between two Acts—Language 
later enactment -- 9, 


d out the author of corrupt 
50 





of | ing of 


period not exceeding six years—Asscarce, legee 
_of salt pans under Government—Lease liable to 
be determined by notice on either alde—Pre- 
carious lease—Interest, not asect—Not liable to 
inclusian in computation š 6 


5. 3, 5 (1) E N 
Hindu male vath wife and ters—Property 
received on partition of joint y—Whether 


should be assessed as individual or as Hindu 
undivided family 99 
WORDS AND PHRASES —Attested—Mean- 

tt 107 
a Business ” a, 95 
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HIGH COURT. | 


ALCOHOLIC LIQUORS —CONSUMPTION 
DUTY) AMEND ACT (V OF 1966), 
ART. 5—Interpretation—Tax on imported 
beverages—Oollection at the time of entry 
—Import duty paid permit—Subsequent en- 
hancement of duty—“ Time of entry ”’, if should 
be interpreted restrictively . 468 
ARBITRATION ACT (X OF 1940), Ss, 34 
AND 35—Scope—Stay of suit—Invalidity of 
EA S AE pending arbitra- 
tion i ward passed on the date of 
application for stay of suit ication not 
sustainable—S. 94—Legal pro irgs in respect 
of any subject-matter agreed to be referred— 
S. 35 —Legal proceedings to cover the entire 
subject-matter of reference—Receipt of notice 


of suit—Subsequent proceedings alone rendered 
invalid 99 


I , O. 23, R. g—Arbitration otherwise than 

Court—Award—When could be treated 
as a compromise or adjustment of suit -. 649 
ARMY ACT (XLVI OF 1950), Ss. 19 AND 20 
AND ARMY RULES 1954 ae 15—Dismissal 
of officers—Procedine ilin —Tem 
porary commissioned ee governed by 
the procedure—Army instructions—Nature of 


- 373 
BENAMIDAR—Ostensible title—Deed of Te- 
lin ent — Svit for partition without dis- 


closing the relinquishment of ostensible title— 
Failure to disclose, if amounts to collateral ex- 
trinsic fraud—Duty of the defendants . 558 
CENTRAL EXSISES AND SALT ACT ‘a OF 
1944)—Unprocessed cotton fabrice—Manufac- 
ture in power-looms—Hindu undivided family 
owaing powetr-looms—Partition—Allotment of 
four power-looms to a member—Not a transfer 
—Exemption from levy should be granted.. 277 


CENTRAT SALES TAX ACT (LXXIV OF 
oa AS AMENDED BY ACT (XXXI OF 
S. 8 (2) (6) (4)—Oonstitution validity— 

. (4) ifinvalid insofar as it makes sub-S, (1) 
inapplicable į is C and D Forms are not produced 
—Legislative Competency of Parliament to enact 
S, 8 (2) y Provision if void under Art. 301 or 
19 (1 ) of the Constitution insofer as it 
provides re the inter-State tax at a rate higher 
than that of the Stare multi-point tax -. 22 


CIVIL PROCEDURE CODE (V OF 1908), 
8. g—Practice—Worshi of a temple—If 


can maintain a suit for declaration of title of the. 


t le to certain lands—Relief of possession if 
ould be given in favour of such pee 


` of decree - 643 
——S, 11—Fraud, when can be a ground for 
vacating an carlier judgment i +599 


——Ss. 11 and 47—es uea AER of 
constructive res udata Uf app 


cable to execut-. 


1 


C. P. CODE (1908)}—(Coatd.). 
tion proceedings—Duty of Court in decidirg 


questions in execution under S. 47 . 593 
——S. 47-Exccution of decıee—Executing 
Cort annsi go behindthe caure tile +. 27I 


—— S. 47—Scope and applicability—Bar of 
suit under—If absolute—Property attached in 
execution of money decree and sold as property 
of judgment-debtor—Legal representative of 
judgment-debtor party to executicr—If can set 
up his own title in separate suit without agitatirg 
the question in execution—Prirciples cf cons- 
tructive res fadicate—If applicable to execution 
proceedings 


- Gog 
——S. 61 (1) (4)—Payment of bonus to labour- 
er—Not lable to be attached . 241 
—— S$. 80-—Notice under—Requirements— 
Waiver of defects—Effect . Gog” 
———S. 115 and O. 33,, Rr. 1 and (d-1)}— 
Plaint filed seeking relief of specific ormance 


—Additional Court-fee called on the plaint— 
Petitioner applying to contir uc suit ix forma pau- 
periz—ReJection of licetiorc—Time for pay- 
ment of additional Court-fee given—Ultimate 
rejection of plaint for non-comsliance—Peti- 
tioner to revise the carlier order refusing 
to continue suit is forma paxderis—Revision 
competent—Practice -- 234 
——O. 1, R. g—Non-joinder of parties— 
Necessary parties—Onus On person raising plea 
7 . 125 
—_O. 5 R. 17 and O. 7, R. 1o—Suit for 
ent injunction restrairicrg defendant 
interfering with possession—Amendment— 
Application to edd a prayer for recovery of pos- 
sezsion—Dismissal on the ground that amend- 
ment, ifallowed, would recder nut beyond 
jary jurisdiction—Order ursustainable— 
ure—Practice ++ 239 
a 6, R. 17-—Suit for partition ard sepa- 
rate pomeriam- Plaintiff impugnir.g alıcpation 
made during his mirority— 
en plaint Penn for relief of partition ard pomes- 
sion of his share on the ground that alicration is 
ror bin Bat him—But ro spene prayer for 
cont n 
lower Court oe maintzin— 
iS Amendinient of t sO as to include a 
ag aes for having the alienation set aside—If can. 
allowed when a ficsh suit for that relief is 
barred by limitation: . 41% 
——0. 7, 4—Plaintiff’s case rejected 
crol n Ripia cae elected by 
of the version of the defendant .- B22 


——O. 8A—Suit for arrears of rent—De- 
fendant pleading that he had paid the arrears, 
to plaintiff's brother—Plaintiff, brother’ if can 
be added as defendant under O.8-A. .. 16 


ior—Conse— 
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<C. P. CODE (1908)—(Contd.). 


—-O. a1, R. 32 (1) and (5 of— 
Execution of a decree granting an injunction 
res ing the defendants from obstructing a 
pasaze of the plaintıff—Violation of injunction 
—Court if d direct removal of obstruction 


„482 
—— O. 21, R. 66 (2) (e) (Madras)—Proclama- 
-tion not containing judgment-debtor’s valuation 
tructive notice of sale and notice under 
O. 21, R. 66 imputed to judgment-debtor—Sale 
if valid—Waiver of irregularity- when cab ‘be 
inferred : .. 42i 
——O. 21, R. Removal of obstruction— 
Court auction in execution of mortgage 
-decree seeking posscasion—Persons i 
‘through mortgagor under a sale-deed if`can 
-obstruct delivery of possession +. 274 


———O. 41, R. 29—Decree of appellate Court 
confirming remit order of lower appellate Court 
——Statute affecting right of parties coming into 
-efféct at appellate stage—Trial Court if can re- 
-open the matter to give effect to the new statute 
——O. 41, R. 23 and O. 4g, R. I (x Appeal 
-against ae of consid Bowers Paes te 
Court is : = ++ 43I 
-CIVIL SERVANT—Averments of grave mis- 
conduct—Disciplinary action — Suspension— 
‘Framing of charges and enquiry—Roasonable 
diligence necessary—Placing officer under sus 
-pension for an indefinite duration—Violation of 
-principles of natural justice -^ -242 


COMPANY —Promoter 'of y under a 
-Corporation—Legal position of a cis-a-vis 
Jatter—Purchase of immovable property by 
promoter on behalf of company under incorpora- 
tion—If passes on to company when incorporated 
-without a conveyance in writing in this behalf 
- $ ++ 509 
-CONSTITUTION OF INDIA (1950), ART. 
14—Sclkection of Inspectors to two distinct cadres 
“by promotion — Departmental examination— 
Combi of the two cadres as one unit for the 
: of selecting Schedule Caste candidates 
tea allotment of two out of three a to 
Achedule Caste candidates in one cadre, if violate 
fundamental right of the petitioner, a forward 
community candidate who stood second in the 


——Arts. 14 and 16—Equality before law— 
ty 


Public employment—Equali opportunity— 
Civil Serie rapak operator—Seniority 


-on the basis of date tment—Later circu- 
jar—Seniority on the basi of confirmation and 
wth retrospective effect—Validity .. 364 


Arts. 14, 19°(1) Cf) and (4), 352, 358 
and 359, Esential Commodities Acts 1985 
«(Central Act X of 1955) and Madras y 
and Rice ion and Requisitioning of 
Stocks) er (1966), Cls. 4 and 5~Unconsti- 
-tutional as violative of Arts, 14 and 1g—Procla- 
-mation of emergen Enforcement of laws— 
"Abridgment of fundamental rights —Extent— 
.Pre-cmergency Act—Orders passed by the State 
Government is delegate under the Pro-emergency 
„Act after ion of amergency—Validity 


GENERAL INDEX. 


| CONSTN. OF INDIA (1950)—(Centd.). 


of the Order—Powers of search and seizure of 
y and rico—Arbitrary and unreasonable— 
iolative Arts. 14 and 19 of Constitution—Cl,. 4 
of the Order—Payment of controlled price only 
to sellers—Not in a ce with the Central 
Act—Arbitrary and le Requirement 
to sell whole or part of stocks—Delegation of 
power without any guidance and safeguards— 
Arbitrary and unreasonable—Violative of Art.14 
of Constitution—Necessity or expediency for 
passing orders under the Central Act by the State 
Government—Satisfaction of the State Govern- 
meont—Esecntial—Absence renders orden il- 
legal ++ 924 
Art. g1-A, Second proviso—Scope and 
xpplicability : .. IIB 
——Art. 226—New plea 2. 277 
——Art. 226—Proceedings under — Person 
aggricved—If should be a party to the origina] 


tranger to aggrieved 
by order If could scck the remedy of writ.. 632 
——— Art. 226 — Writ of mendawas — Police 
Officer—Duty to enforce the law of the land— 
If witnin the discretion of the officer—Writ, if 
can issue to a Police Officer to Srey the law 
—Unlawful occupation of the land of the ae 

I 





tioner—Criminal trespess—Writ of 


———Ar1. 226 and the Rice-Millmg Industry 
ETE cae pean of 1950) Writof certiorari 
—Applicati $ i of a licenseo “of an 
existing rice mill to apply for writ of certiorari to 
quash the grant of a permit for establishment of 
2 new rice mill in the locality -. 79 


Arts. 299-A (inserted the Constitution 





ig4th Amendment Act, 1962) and 246 (4}— 
Respective scope -.. 306 
——Arts. 901 and 304-—Scope .. 186 


———Arts. gor and g04 (b)}—Scope—State 
Sals tas law ecurive exemption to cane 
jaggery for taxation, if requires the previous 
sanction of the President of India ++ 312 
———Art. 372 and Entry 51, List II, Seventh 
Schedule—Scope—Pre-Constitution Act—Post- 
Constitution amendment—Consumption duty on 
liquor produced within the State—Levy. of 
countervailing duty on liquor imported from 
outside—Levy, if beyond the competence of the 
State Legislature ..- 468 
CONTEMPT OF COURT—Court directing 
speedy disposal—Delay, if amounts to cont t 
of Court : Ey 





Writ Potition challengi validity of 
item 7, Sch. II of Madras General Sales Tax Act, 
1959 admitted and interim stay of further 

ings made—Notice by tto assezsce 

ter requiring him to ish security for 

taxes duc—Amounts to contempt’ .. 168 
CONTRACT ACT (I OF 1872), S. 6g—Suit 
by consignee for reimbursement of amount paid 


not necessary .. oQ 
——_5. 70—Money spent by plaintiff at the 
request of the defendant resulting in benefit to 
both—Plaintiff can claim cone bution in pro- 


‘with reference to Art. 19 of Constitution—CL 5 ' portion to benefit obtained by defendant.. 538 
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CRIMINAL PROCEDURE CODE (V OF 
1898), S. 397—Person who accepted tender of 
can resile—If can be transposed as 

co-accused and be released on bail .. 458 
CUSTOMS ACT (LI OF 1962), S. 195 (6)}— 
Foreign gold—Posseasion withoutlicence—Carry- 
ing gold, whether havin interest in it or not— 
Puntshable—Gold Control (Defence of India) 
Rules (1962), Rr. 126-P (2) (i) and (é0)}—Posscs- 
sion bya carrier—Not punishable—R. 126-I (11) 
—Person in posesion of gold—Presumption, 
is the owner, until contrary is proved— 
Materials available to prove the contrary— 
Separate cvidence if needed—Rebuttal of the 
presumption. .. 485 
DIVORCE ACT (IV OF 1869), Se. 7, 10 AND 
19—Dissolution of marriage on ground of adul- 
tery—Application by husband—Respondents re- 

ex 


@Œ.B.) .. 539 
——Ss, 7, 10 and 17 and Indian Evidence Act 
d of 1872) Ss. g and 1394—Uncorroborated 
evidence of husband about the prolonged deser- 
tion and continuous illicitintimacy with a third 
party, if could be accepted as true (F.B.).. 457 
5 1 — Conception thro 
another prior to the actual date of man iage, it a 
ground for dissolution of mariage—Husband 
condoning conception—Effect (F.B.) . 607 
———-Ss. 10 and 17—Dissolution of i 
When could be granted—Mere Gaelty if athe. 
ent—Adultery—Proof of—Duty of Court when 
respondent remains ex pots (F.B.) - 645 
———Ss. 10 and 14—Divorce a mese si toro— 
irements—Proof of extreme form of cruelty 
but not acts of adultery—Petitioner, if entitled 
to a decice ofjudicial separation (F.B.) .. 196 
——Ss, 18 and 19 (1}—Scope—Wife’s refusal 
to consummate the marriage and also to submit 
herself to medical examination—Ground of 


i tency, if has been established (F.B.) .. 1 

EMPLOY ’ PROVIDENT FOND ACE 
(XTX OF 1952), S. 2-A—Scope 160 
——_3:.14-B—Interpretation—Provident fund 
contribution—Levy of damages for delayed 
remittances—. ition of damages i 

to slab ratosifviolaterules of natural justice. 1 

——S. 16—Establishment — New establish- 
Re i sh of the Act—Infancy protec- 
tion—Establishment—Meaning—House of busi- 
ness—Lesece of a Cinema theatre fittings and 
furnituie—Act ied to the establishment— 
Determination aae Pash lee a favour cf 
another—Discharge of old employees by previous 
leasec—Re-employment of wor kers—Establish- 
ment consisting of nineteen 


—Writ of mandamus ©.. 118 
ESSENTIAL COMMODITIES ACT OF 
1955) AND MADRAS GUR AND 

S DEALERS’ LICENSING ORDER, 1 
—Notification prohibiting sale of ‘gur an 
Khandsari sugar outside the State—Notification 
invalid .. 186 
FRAUD UPON THE COURT—Person having 
no title to properties obtaining deci ee—Decree, 
if vitiated by extrinsic fraud—Power of the Court 
to set aside a judgment on the ground of fraud— 
Discretionary—Applicant to be free from fraud 


(1969) 2 M L J—E 


only—If a f 
- new establishment entitled to infancy protection 
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FRAUD UPON THE COURTS—(Conid.). 
of any turpitude or lack of diligence in protect- 


ing his own interest -. 558 
(FREN CODE PROCEDURE CIVIL, 
ARTS. 5g Al 69—Commercial Societies - 
nershi }—Princi scat at Hanoi do- 


ershi 
China }Liguidation logated by the foreign 
Court at oi—Action brought in Tribunal 
(Commerce) at Pondicherry having jurisdiction 
over residence or domicile of defendants— 
Fraudulent ion of certain receipts before 
liquidation Jurisdiction to entertain. 
GOVERNMENT OF UNION TERRITO- 
RIES ACT (XX OF 1963)—Constitutioral 
validity .. 306 
GUARDIANS AND WARDS ACT (VII-OF 
1890),S.25—Motherifnatural guardian ofi legi- 
timate child ucder English law—Whether can 
ask for custody from putative father urder 5. 25 
—If not, whether can herself declared as 


guardian by Court for the same Per- 
manent resident of d—Ifcan be appointed 
as guardian of minor in India s+ {71 


HINDU ADOPTIONS AND MAINTENANCE 
ACT (LXXVIII OF 1956), Ss. 4, 7, 8, 12 and 
I option by widow—Effect—. ted son 
if becomes affiliated to deceased husband—If 
entitled to succeed to the estate of deceased hus- 
husband ++ 403 
HINDU LAW—Ancestral immovable property 
—Co-parcener’s gift of his undivided share— 
Void—Alienation for consideratior—If bir dir g 
to the extent to the share of the aliener . 597 
Hidu undivided fami te pro- 
perty of 2 member—Act of throwing into hotch- 
pot—If a transfer +. 297 
Hindu undivided family consisting of 
brothers—Suit for partition amongst brothers 
and alienece—Claim for partition made 
other brothers—Compromise—Allotment of 
the properties to alienecs ining propertics 
the members 








tothe members—Su entsale 
‘of such share to same aliencta—Suitfor partition 
by a son of one such member challenging aliena- 
tion made by his father—Sons of other members 





—Not necessary parties .. 125 

-Partition—Suit—Necemary parties.. 125 
HINQU SUCCESSION ACT OF 1956), 
S. 12, R. (2), S. 15 (1) and 5. 16, R. e 
—Devolution of y of F e Hindu 
dying intestate—No I or Class II heirs— 


No agnates of the husband of the female Hindu, 
but all claimants are cognates only—Who is to 
be preferred—Degree of descent x 


INDIAN SUCCESSION ACT CD OF 
1925), S. 301 AND HIGH COURT ORIGINAL 
RULES, O.2,R.1 AND O. 14, R. 1—Removal 
of Executor—Whether by way of application or 
petition ++ 473 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 2-A—Provision constitutionally valid— 
Falls within the cepe of Entry 22, List ITI and 
Entry 97, List I, I Schedule of the Constitu- 
tion of India . 214 
——S, 10—Reference — State Government 
declining to make a reference carlier—Subre- 
quent order of reference—Competent - 214 








- MADRAS BUILDINGS 


4 GENERAL’ INDEX, 


INDUSTRIAL DISPUTES ACT (1947)—Coatd. 


— Se. 10 (1) and 12 (5}— Order of the 
Government under—Administrative in character 
—Demand for bonus—Reference declined on the 
basis of a prior scttlement—Not sustainable— 
Demand for increase in dearness allowance and 
revision of grades and wages scales—Reference 
declined on the basis of Prior settlement and 
comparative analysis—No notice of intention to 
terminate settlement under S. 19 (2}—No inter- 


ference called for—Writ .. 198 
—S. 12, sub-CL (3 Interpretation—Firm 
permi the Works ager to sign memo- 
randum of settlement on its behalf—No- udia- 
tion of the agreement for two years—Fiim if 
could resile' from’ representation .. 211. 


——S. 33-C (2)—Gratuity Scheme—Términa- 


" tion of employment on disciplinary action— 


REA not entitled to gratuity—Employee 
to Labour Cine een of gratuity 


ison of Labour Court holding dismissal to 
be i and hence awarding gratuity— 
Order without jurisdiction .. 384 
INTERPRETATION OF STATUTES—Codi- 
ying statutee—Oonstruction .. 403 
Principle - 5 '.. 489 








‘Taxing provision—Construction .. 426 


LAND ACQUISITION ACT (I OF 1894), ` 


S. 18—Application under—Limitation ...249 


LAW OF. TRUSTS—Deed of partition—Vest- 
ing of absolute discretion in the respondent to 


deal with the p property No creation of any., 
contemporaneous benefits in the pro for - 
charge, ' 


the appellants—Creation of equitable 
if tantamountsto the creation of a trust .. 460 
LETTERS PATENT (MADRAS) (1865) 
Cl. 17—Scope—Guardian if can be be appointed 
so as to enable him to take away the minor 
beyond the jurisdiction of the Court ce TJI 
LIMITATION ACT (IX OF 1908), S. i 
Applicability 

LIMITATION ACT CREVO OF 1 1963), "ART. 
194—‘“When the gale ute ”— 
Meaning of—Test .. 163 


MADRAS ADDITIONAL ASSESSMENT AND’ 
ADDITIONAL WATER CESS ACT (VIII OF 


1963) AND R. 3 OF THE RULES—Asecaamient 
procotings—Alzture of notice on the door of |o 
without resorting to other alternative 


methods of service—Issuance of both the notice’ 
of the preliminary and tho final asecexment, 
orders on the same date—Asecasment proceed- 
Ings, if invalid + gio" 
MADRAS Cerda TURAL INCOME-TAX. 
sore (V. OF iy 9 (2) :AND 10 (1 

a gift of his entire lan 
Pen] sper reed inst be agecased to ae 
under the Act - 536 


——-S5. a9 (1}—Hindu undivided family— 
Partition— t—Institution of a suit for 
partition—Mode of assesment ~. 605 


SE EYT 
CONTROL) ACT Koik 1960), 8.2 B 
EXPLANATON AND S. 2 (8)—Proceedings by 
chief tenant against sub-tenant—Death of chief 
tenant—Proper legal, repreeantatives, to be 
brought on record—Who aro : ++ 488 


. Croates & Dow tenancy 


MAD. BUILDINGS ETO., ACT—(Cesid.). 


——S. 3—Government obtaining possession 
of house for the ents .of Government 
servants—Allottee, licensee under the Govern- 
ment—Subsequent vacancies and allotments by 
Government—No ion of relationship 
statutory tenancy on each occasion—No need to 
intimate requirement of the premises’ by the 
Government—No t to the landlord to claim 
benefits of absence of such intimation .. 75 


——S. 6—Claim for increase over rent due to 


increase in property tax and aot tax—Number 


of tenants building—Single 
tition by landlord i rufficient—Disn ibution of 


urden equally among ithe aa 


+ 452 
——3. 10 (2) (i) with the Proviso—' Wilful 
default ’—Meaning of, . 492 


——S. 10 (2), (1) Transfer of Property Act 
(IV of 1882), S. 106—Notice to quit under 
general law or under 8. 106 of T. P. Act—If a 
condition precedent for eviction of tenants under 
Madras Act (XYII of 1960) . 585 
—. 10 (2) (iir—Scope—When sttracted 


———S. 10 (g) (a) Petition under, for AAA 
of upstairs tenant—At or about the same time, 
downstairs falling vacant but not occupied by 


landlord—Requirement if‘ bons fides’ ee LJ 
|——S. 10 (3) (a) Gii)—Scope  .. 493 
——S. :8—Exrcution of order under—If 


amounts to execution of a decree of civil Court— 
Limitation Act—Applicability—Acceptance of 
rent due subsequent to the eviction order—If 
creates fresh tenancy and bars execution.. 272 


———S. 30—Tenancy for a term aoee one 
year—Registered instrument—Oral Agreement 
subsequent to the demise for payment of annual 
extra municipal tax—Tenant, if could plead any 
variation o: rent—Transfer’ of Property Act 

of 1882), 8. 105 and S, 107 read with S, ga of 

Evidence Act (1 of 1872), „if fa bar tothe 
variation of the term ofthe lease `: sar B 


—S. g0o—“ Rent "—Meaning of—Rent to 
be result of an agreement and in consideration 
of the letting—‘' Monthly rent’’—In S. ganot 
used in any special sense 8 


Preamble and S. 14 (1) (8)}—Interpreta- 
tion—Eviction of a tenant under S, 14 G), 
if becomes unreasonable because it is violative 
orhe 





licy enunciated in the Preamble .. 303 
S OITY MUNICIPAL CORPO 
TION AQT (IV OF 1919), Ss. 99, 102 
197-A—Interpretation—Levy of water-tax and 
eera in areas not provided with wia 
supply and drainage syst em—Exemption from 
taxation—Council, if bound to obtam sanction 
of the State Government <.. 217 


MADRAS: CITY TENANTS’ PROTECTION 
‘ACT (O OF 1922), S. a (4)—' Tenant ’—If 
includes an ce from the tenant—Effect of 
the amendment by Act XIII of 1960 —-If would 
apply to tenancies created before the amendment 
‘ - 541 

———S. g9— Protection aada available t to ten- 
ants and not licensecs—Lease and licenses— 
Interchangeable — Increase in rent —When 
i 626 
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MADRAS CIVIL SERVICES (CLASSIFICA- 
a eae TROL AND a tai RU EBS 
8, 17 (¢) (1i}—Employee of State Electricity 

conducting an unlicensed lottery—O fence 


Application of na npt confined to offences 
involving moral turpitude—Offence under 8. 294- 
S, 294-A of Penal de—Not a technical offence, 
but involving moral turpitude +. 202 


et ETS ar U SOOTHTIRS ACT 
(LOT 1961), 5.27 a) CHAP THE 
RULES, Rr. 29 (2), 29 Q as 29 (6) @) ©) 
AND 30 ra tive 
Committee and Presi een for the first 
time under the Act—Retirement of one third at 


the end of year—Rules prescribing, persons . 


sceking election not to tao part i in any stage of 
the conduct of electi venment Order 
ure for the first election— 
Out cnt, a candidate for election— 
Galling tor and scrutiny of nomination 

sad conduct Ai election by outgoing President 
—Election to quashed a oppo to play 
and principles of natural justice—Writ at the 
instance of aggrieved bere Aten who withdrew 
their nomination—Maintainable—Constitution 
of India (1950), Art. 226 +. 243 


———Ss. 96 and 121 (3)}—Proceedings initiated 
under Co-operative Societies Act (VI of 1938) 
Award under S. 51 (voted Act made long 
the coming into torce of new A Appeal 
against, under 8. So of BEN Art eee 
+ 41 
MADRAS CULTIVATION TENANTS ~~ 
MENT OF FAIR RENT) ACT XX 
I 2 gand 1 Pea eee 
portion of the land leased is used for 
raising sugarcane—Evidence of prices for arri- 
ving at the fair rent .. 304 


MADRAS DENATURED SPIRIT, METHYL 
ALCOHOL AND VARNISH (FRENCH 
POLISH) RULES (1959), R- 9 (ili) (0) Oan- 
cellation of an existing licence by way of penalty 
—Conviction for a technical offence under the 
Essential Commodities Act, if could be the basis 
for cancellation of the license Aran A 
———R.. 9 (ii) (6)}—One of the members of 
partnership firm having commercialinterestin a 
different place—Licenset carrying on the business 
in the licensed premises—R.'9 Gii) (b) if violated 
one: JI 
MADRAS DISTRICT COLLECTORS ae. 
GATION POWERS ACT CXLI OF 1986), 8 
—<Authority vested with a judicial power d elezar: 
ing it to another Courts—Such delegation of 
icial power—If could be questioned by 
362 


MADRAS DISTRICT MUNICIPALITIES 


ACT (v OF of 
1920), S a lass property 
Lemce, effecting, i ts ad investing 


capital to make it pucca lodging house—Basis of 
levy of tax—Pro. ae ai EST 
Not adopt ; 
MADRAS ENTERTAINMENT TAX AGT 
OF -1939}—Assessment to tax under— 
rinciples of natural justice—Applicability. 184 
‘Use of materials collected behind the back 
of the amosoc, and levy of ontertainment tax— 





MAD. ENTERTAINMENT TAX ACT—Coatd, 


Asscmce not informed of the matcrials—Pro- 
ceedings if resulted in infraction pE natural jus 


tice 


—As amended by Madras Act (XX 
OF 1 , Ss. 7, 7- Sepia: as 
Entertainment Tax—Escaped turnover— 


time for re-nescesment—Prescription under-rules 
—Rule-making power—Genecral and special 
power—Composition fee—Notice to show cause 
against levy—Writ on Prohibition—Not to imue 
- 399 
MADRAS ESTATES (ABOLITION “AND 
CoO ae. mie RYOTW. ACT 
x (2}—Director of Settle- 
to remand a case for 
the Assistant Settlement oan : 


—+—Ss. 11 and 64-C and C. P. Code, S, g— 
Suit for declaration of title and injunction by 
ryots, in of lands treated as communal 

ko Government—No machinery i in 
the Act to determine whether land is ryoti or 
communal—Decision, under S. 11, regarding 
character of land only incidental—Suit for 
Samaras of title and injunction not barred 
under 8, 64-C—Suit for ryotwari patta paree 


MADRAS GENERAL SALES TAX ACT ( a 
PORA DO TUR NOYER ANDA 
R . 3 and R. 6 (g)}—Turnover of dealer 
below the statutory limit attracting tax—Turn- 
over contemplated—If would take into account 
only local sale or would include inter-State salo 
~.. 647 
——-~As amended by Madras Act (II of 
1968), S. 17 aad. Iter. 5 of the Third 
Schedule—Imposition of es tax on cano 
Jaggery and contemporancous exemption of 
palm jaggery from taxation, if an unrcascn- 
able ee on trade in par c Perey 


a 
Forms shade the’ “alleged ion ion oF ‘trade, 
if propa PER nexus ' . gig 


—s. 17 and Item 5 of the Third Schedule— 


‘Tax paid under mistake of law—Right 
of the amcssco to refund—When could be en- 
forced through writ proceedings .. 6ga 


——3. a GS prec ainsi lying gold jewels 
and in consideration therelor receiving equal 
amount of gold and labour charges—Transaction 
if amount to ‘sale of goods ’—Levy of salos tax 








and gt aN 4 
S. r) — ‘Turnover’ — Insurance 
charges in 


to cover risk i in transit of goods 
sold—If part of ‘turnover’ . 398 


—— Ss. 41 (4) and 42 Gean 
Sections su tially t pari materia—Charging 
the goods to tax even before a sale or 


if repugnant to tha scheme of the Act os 144 








"é 


` 1891) 8. 


MAD. GENL. SALES TAX ACT (1959)—Contd. 
——. 42 ead ace a el to 
confiscate goods, if ancillary or incidental to the 
power of taxation—Legislative Bone aia 
Constitution of India (1950), Seventh Schedule, 
List II, Entry 54 ` +. 144 
MADRAS LAND REFORMS (FIXATION 
OF CEILING ON LAND) ACT (LVII OF 
1961), Ss. 3 (14), Explanation (1) and 5 (2)}— 
Scope +. 572 
MADRAS PANCHAYATS ACT (XXXV OF 
1958)—EHlection dispute — Complaint that 
certain voters have voted in more than one ward 
—Proof of “62877 


——Ss. 2 (13) and 120—House-tax under 
S. 120—If can be levied on a building used as a 
.. 426 
———S. a5 (2) (c}—Di i ion—Subsist- 
ing coatract—Panchayat Union Council—Ele- 
tion of Chairman—Candidate, member of a $o- 
operative society having subsisting contracts with 
the Panchayat Union—Entails disqualification— 
Election as Chairman can be enged though 
election as member of Panchayat was not call 


in question e .. 246 
——S, 111—Scope. of the site for 
the running of flour mill tof permimion by 
the Commissioner, if proper os 224 
——Se. rir and 11 Installation of 
machinery for the running of mill—Grounds 


for refusal oflicence—Prevention of nuisance and 
ing of public health—Prevention of 
competition, ifa proper ground for refusing per- 
——S. 1 $ (3}—Interpretation—Grant of 
licence under 8. 119—Refusal by the Panchayat 
Union Counci+-Government, 1f could interfere 
with the order of the Panchayat U. ion Council 
without notice to the Council—Prixciple, 
of natural justice os 224 
——3. 159 (3 —Application for the 
grant of licence under 3s. 111 and 112—Refus:] 
after a lapso of ten months—Deeming provision, 
if becomes applicable after the lapse of 60 days 
Ns % oe 224 
MADRAS PUBLIC TRUSTS ACT (REGULA: 
TION OF ADMINISTRATION OF AGRI- 
CULTURAL LANDS) ACT (LVII OF 1961), 
8. Lands exempted from operation 
of Act icability of second viso to 
Art, g1-A of the Constitution of India to such 
lands : .. 113 
And Madras Gencral Clauses Act (I of 
licatbility of, to ding 
under the Madras ivat- 
ing Tenants Protection Act (XXV of 1955), 
Madras Cultivating Tenants Payment of Fair 
Rent Act (XXIV of 1956) and in pending pro- 
ceedings in civil Court not affected .. 439 
MADRAS REGULATION (VII OF 1928), 
CL (g) of S. g—Interpretatlon—Power to 
or annul the order passed by subordinate autho- 
rity, ifincludes a power to enhance the punish- 
ment ; .. g62 
MADRAS VILLAGE COURTS ACT (I OF 
188g), 8. 73—District Munsif acting under—If 
can invoke O. 9, R. 19 of C. P. Codo - '... 166 
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MINIMUM WAGES ACI 
S. 5 (2+—Notification fixing 
wagea—When could take «¢ 
made to have retrospectiv: 
Effect of a defective notificat 
——S. a Procee 
donation of the delay ir fil 
for the payment of differen 
ciency of the cause, if has be 
apparent on the face of recor 
MOTOR VEHICLES AC’ 
Ss. 44 (3) (6) and 47 (3)—3 
route—Dispute between tw 
Authorities—Transport Com 
directing that the route be 
given by the administrativ 
missioner) to the quasi 
(Regioral Transport Author 
law 

——5. 47—Grant of a sec 
mit in the context of an ap 
manent permit by slight ex 
route—Requirementsof 8, 4: 
Circumvention ofthe decisic 


———5s. 47 1) and 47 (3 
‘Transport Au ty invitir 
y vacancies—Existing ope 
if could call upon the Autho; 
of buses before proceeding 
Authority if bound to fix 
operator, if could present hi 
under 8. 47 (3) 
——31. rand 61—Sc 
permit holder before the « 
R dent succeeding to t 
yehicles—Renewal, if coulc 
name of the respondent 
——Ss. 58 ard 62—Sc 
applying for renewal before 


to him of permit—Permit 
the renewal of his permit, bi 
permit before death—R 
Authority if competent tc 
permit 
———S. 60 (1) and R. 134- 
Mee Vehicles eer 
tor to suspend it 
of default being 7: 
his power to suspend a peri 
under R. 134-A (xi)—Rule 
of the Constitution 


——. eee E ak 
permit pending di of 
recewal—Nationalisation a 
to the route) draft scheme 
temporary permitto the Sta 
ment if proper—Applicatio 
basis of the scheme if reviv 
——Ss. 110 (1) and 110- 
for compensation for 
Entire claim no 
Tribunal—Civil Court has 
claim :clating to loss to proj 


——Ss, 110, 2 (14), 9 
tribunal—Lorry laden with 
of shafts killing deceased- 
driver—Nogligence—Liabili 


GENERAL INDEX, 


MOTOR VEHICLES ACT (1939)}-—(Contd.). 
facie case of negligence—Examination of driver 
—Onus on owner of lorry—Place of accident 
—WNot a ‘ public place’ as defined in the Act— 
Insurance y—Not liable—Compensation 
—Q:mntum—Death o account of negligence 
of lorry driver—State Prosecutor inion not 
to prosecute—Not binding in ngs under 
the Act .. 620 
NEGOTIABLE INSTRUMENTS ACT (XXVI 
OF 1881), Ss. 8 and 530—Obiginal payee of 
Ls ear instrument endorsing the same for 
tion—Suit on foot of such endorsement by 
endorsece after the death of the original payee— 


Maintainability—Death of endorsee d pen- 
dency of suit—His legal representatives if can 
continue suit . 148 
PAYMENT OF BONUS ACT XXI OF 
1965), 8. 34 (1 ++ 198 
PENAL CODE (XLV OF 1860), 8. goo, 
Thirdly and go4—Accused intending to 


el Se! leg practically severing the leg of 
vi with anmal—Death ensuing as a result— 
Nature of offence committed - 453 
——Ss. 901, gor and 326—Accused caning 
grievous hurt to his wife with a knife—Onoe 
cuts falling on child which was on her hi thy 
death of child—Nature of offeace—Applicabi 
of the doctrine of transfer of malice 
—— 5. 304-A—Conviction ede pae of 
rashness or negligence to be 
PONDICHERRY CIVIL COURTS ACT 
OF 1966)}—Consttutional validity 5 
PONDICHERRY (EXTENSION OF Bree 
AET (XXVI OF 900) Conetputional vali- 
ty 6a 
PRACTICE — Execution Court—Proceedings 
under S. 47, C. P. Code—Duty of Geur o in 
deciding questions under 


FEEUDEN T TOWNS INSOLVENCY AGT 
1909), Ss. 12 and Negotiable 
truments Act QOEVI of 1831, 50 and 


78—Bare endorsec of Pie ni collec. 
tlon—If has locus stand: to file insolvency petition 
against make of note—Fact that 
endorsement was made after the alleged act of 
insolvency—If affects miiatainability of petition 
when the promissory note itself was executed 
before the act of insolvency—Indorser if can be 
added as a second petitioning creditor three 


months after the act of insolven 
Applicability of rule of practice of English 
. 518 


Courts ` 
——S. 49 (4)-—Scope .. 115 
PREVEN TON OF 6 ee AOT 
I , Ss. 5 (2 I an 
nies cles tartar of 10 Municipality Sar —Sar i- 
tary Inspectors also Food tors under the 
Preveation of Food Adulteration Act—Sanction 
to prosecute—Sanction by Health Officer of 
Municipality—Valid ++ 379 
PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss. 10, 19 and 35—Debtor’s tion 
for being sajidicated as insolvent—Limits of 
jurisdction of Court in consideing and allowing 
the same—'' All pecuniary claims against him” 
in S. 19 (1) (¢}—Meaning of <. 140 
REGISTRATION ACT (XVI OF 1908), | 
As amended by Act (XXI of 1929), 5. 49, 
Proviso—Scope +. IBI 


T 


SPECIFIC RELTEF ACT (I OF AA E 27 H 
—Transferee for value who has 

-—-Who is—‘‘Paid his money’ Meaning of 
STAMP ACT (II OF 1899), Se. 5 and 6 and 
Arts. 6 and 15 of Schedule I—lInstrument 
creating bond (Art. 18) and pledge (Art. 6) 
obligation to pay one and indivisible—Instru- 
ment, ifconsist ofdistinct matters so asto attract 
8.5 Œ.B.) .. 191 
—Sn. 5, 6 and Art. sgor Scharel (Mdr 
Amendment) Act XIX of Er ane 

Sch. I—By virtue of decreo urt, e o Fie 
partics to thatlitigation, agrecing to take cer- 
tain mill properties and machinery, for a certain 
sum—That party entering into agreement with 
others (partnership agreement) derlering the 
properties dealt by eae as partnershi 


perty—Contributions by other partners, pro- 
pori damey fer ees for mill propertica ard 
e to Baas oy 


arp’ ers T 


——_—. 6—Instrument operating both as ne 

of dissolution of partnershi eE 

partition—Levy of stamp 95 
——Sch. I, Arts. 55, rand 2g—Sale of 
with an agreement for reconvenyance 

in favour of vendor—. t iving 

up that right by vendor is a ‘release’ ing 

under Art. 55—Not a ‘“‘conveyance”’ falling 

under Art.2g ora ‘‘ deed of cancellation ” falling 

under Art. 17 93 


TORT—Conversion—Agent of charterer wrong- 
fully reħuing delivery order to consignee on the 
ground that he has no such instructions fiom bis 
principal—Ifliable in tort for damages .. 496 
TRADE MARKS ACT (V OF 1940), S. 10 (2), 
12 (3), 14 and 18 (4 Person adoptir g 
a replica of the trade mark of the founder— 
Variations not sufficient to distir guish from tke 
original mark—Long user—Special circum- 
stances—Right of the person to registratioc— 
Deprivation, if unjust—Power of the Court to 
propose variations 38 


———Ss. 12 (3), 18, g1 and Person 
adopting a replica of the trade mark of the 
founder—Registration on the grourd of corcur- 
rent user, if could be clai in the absence of 
proprietorship of the trade mark . 38 


— Ss. 91 and 32—Scope—Assignment of the 
right to use the trade mark while retaining the 

ight to use the trade mark—Prohibitiors con- 
tained in Ss. g1 and 32, if operate 38 


TRANSFER OF PROPERTY ACT (IV OF 
1882), Ss. 48 ard 78! and REGISTRATION 
Al ‘(XVI of 1908), Ss 47 and 49 Priority 
—Applicability of—Prior transfer unregistered 
—Resistered subsequent to su t transfer 
—Effect of such registration—Whether prior, 
transferee entitled to priority over subsequent 
transferee—Prior transferee’s right unaffected 
even if subsequent transferee is 2 fis trans- 
feree + 530 
—— 5. 52— Ls pendens—Doctrine of —Applica- 
vase —Land Improvement Loans Act X of 
, 5. 7 (¢}—Revenue sales in respect of loans 
aken under the Act—Applicability of princi- 
E Neat lis pendens ++ 209 
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T. P. ACT (1882)—(Contd.). 

——3, g1—Suit for redemption by pur- 
chaser in execution of prior mortgage decree— 
S cat mor not a party to the prior 
suit— ther p entitled to redeem the 
subsequent mortgage «© 477 


WAKF ACT (XXTX OF 1954), Ss. 15 and 42— | case of voluntary 


Power of Wakf Board to set aside a resolution 

by the committee of a mosque purport- 
ing to remove a member of the committee. . ys 
WEALTH-TAX ACT (XXVII OF 1957), Ss. 


WEALTH-TAX ACT (1957)—(Centd.). 


a (s) and 5 (1) (xix}—Asscesce a public limited 
company—Majority of shares in another com- 
pany ired—Current assets and goodwill of 
that company subsequently p - 
deration to be paid in cash on demand by vendor 
—Agreemont between the two companics—In 
liquidation of tho latter the 
shares held therein by the former to be surrender- 
ed to the extent of the balance of liability—Lia- 
bility shown in the balance-sheets of the asecesce- 


company—If a ‘‘debt owed oe 5I 
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K. Venugopal v. P.S. Deyal Prase is 13 
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INDEX OF RECENT CASES. 


ARBITRATION ACT (X OF CCRT St oes , 3. a (2) 
and limitation Act (XXXVI of 1963 

119 (e)—Award by arbitrator—One Me sie 
parties giving notice that the award la and 
of no legal Force, not having been filed within 
time as per Art. 119 (a), Limitation Act—Subse- 
quently arbitrator filing award into Court, pre- 
sumably at the instance of the other—Art. 119 
(a), Limitation Act has no application .. 17 


CENTRAL EXCISE AND SALT ACT (I OF 
1944)—Unproceased cotton fabrics—Manufac- 
ture in power-looms—Hindu undivided family 
owning power-looms—Partition—Allotment of 
four power-looms to a member—Exemption 
from levy under àa notification —Partition—Not 
® transfer - 8 


CIVIL PROCEDURE CODE (V OF 1908), 
8. 102—Provincial Small Cause Courts Act 
(IX of 1887) Second Schedule, Art. 15 and 
Transfer of Property Act Shae 3.55 (6) 


(b t to purchase immovable property 
bese P an advance of Rs. 500— 


Specific agreement to return the said sum if do- 
cuments are not satisfactory to make out vendor’s 
title—Failure by vendor to give documents for 
inspection—Suit for refun d Appeal, 
whether barred under S. 102, Civil Procedure 
Code +. 17 


——S. 115—High Court—Powers of revision— 
Hardship and injustice to respondent—No in- 
terference—Madras Buildi (Lease and Rent 
Control) Act (XVII of 1 }—Lease of vacant 
site—Superstructure built thereon—Suitin eject- 
ment—Jurisdiction of civil Court, challenged 

tenant—Dismissal of suit—Su rete d 
ings before Rent Controller for eit Tues. 
diction of Rent Controller—Challenge by te- 
nant on the bazis of the law then declared by the 
Supreme Court—Eviction ordered—Revisional 
powers—If can be exercised in favour of tenant 


oS 
———Ss. 151, 159-Sale certificate—Wrong 
survey number of property given by accidental 
alip—Correction to proper survey number—In- 
herent power and ends of fustice—If allowable 


-. R6 

——O. a1, R. 1—Deposit of the loan towards 

rinci and not towards iaterest—M.P. 
oney Lenders Act (XIII of ER: S. 9 

) .. 98 


CIVIL SERVANT—Post' and Telegraphs de- 
Enie airm arm and Post Office erm, 
pel pred mad to post of Inspectors 
examination—Scheduled castes candidates— 

eee of Scheduled castes to more than fifty 
per cent of streating boththe cadres as one— 
violative of equality of opportunity in Public 
employment—Writ + 413 
ee by, against third parties 
sscasion—Maintainability of— 

Becta of the ioe will go to all the sharers 
oe RR 


(1969) 2 M L J—F 


jee OF INDIA (1950), Art z 
—Arts. 301 andgo4 : 
CONTRACT—Auction—Bid—Only an ofer— 
No contract if there was no acceptance—Condi- 
tional acceptance—Withdrawa] before the ab- 


solute acceptance +. 618 
CONTRACT ACT (IX OF 1872), at 4 5 
and 70—Madras Forest Act of 1882), as 


amended by Act (I of 1934), S. 66 and Madras 
Revenue Recovery Act of 1864), S. 52— 
Auction of leasehold right by District Forest 
Officer—Withdrawal of the bid before accep- 
tance—No concluded contract—Suit for jee 
of earnest money deposited ve 

CUSTOMS ACT (LII OF 1962), S. 135 rt 
Foreign gold—Posseasion without licence—Car- 
rying gold, whether having interest in it or not— 
Rules (1960), Re. oP ee ie) of a na 
Rules (1962), R. 126-P (2 and (i)}—Posecs- 
sion by a carrier—Not Pete EE 126 (1) (8) 
—Person in posession of gold—Presumption, per- 
son is the owner, until contrary is proved— 
Materials available to prove the contrary— 
Separate evidence if needed—Rebuttal of the 
presumption a. IQ 
DIVORCE ACT (TV OF 1869), S. 36—Suit for . 
divorce by husband—Wife applying for alimony 
pendante lite—Husband setting up plea of adultery 
and deed of divorce parties —Whether 
wife entitled to alimony perdente lite -. 18 


ESSENTIAL COMMODITIES ACT (X OF 


1955), ard Madras Gur and Khandsari 
Dealers Licersing Order, 1 Notification 
prohibiting sale of gur and dsari sugar 


outside the State—Notificationinvalid .. 1 
FRENCH LAW—Suit for recovery of value of 
grocery supplied by one trader to another trader 
—Maintenance of obligatory books of account— 
Presumption on such accounts—Rebuttal by 
production of account books—No books main- 

taal by purcheser—Claim for pclae to as 
sustain 

HINDU LAW—Hindu undividided 

Separate y of a member—Act of throwing 
into hotchpot—If a transfer 5 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 2-A—Individual te between work- 
man and his employer—Industrial Disputes— 


Parliament competent to 1 te—Constitution 

fr960), Ba Entry No, ag, List ITI and Entry No. a 
ist I . VII 

——5. RAE OE TERTE 


declining of India to make a reference carlier— 
Subsequent order of AEA cas 


———Ss. 10 (1) and 12 (5}—Order of the Go. 
vernment urder—Admi: istrative in chart cter— 
Demand for bonus—Reference declined on the 
basis of a prior settlemer t—Not sustais able— 
Demand for increase in dearness allowarce and 


revision of grades and wages scales—Reference 


2 


INDUSTRIAL DISPUTES ACT (1947)—Ceatd. | MADRAS DISTRICT MUNICIPALITIES 


doclined on the basis of prior settlement and 
comparative analysis—No notice of intention to 
terminate settlement under 8, 19 G} i inter- 
ference called for—Writ : 2 


——S. 33C (2}—Gratuity scheme—Termi- ' 


nation of employment on disciplinary action— 
Employee not entitled to gratuity—Employeo 
applying to Labour Court for payment of gratuity 
—Decision of Labour Court holding 

to be i and hence awarding mami 
Order without jurisdiction ae 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), Ss. 2 (7) 
and g2—Repairs—Failure on the part of land- 
lord to make repairs—Mud floor and mud walls 
fone: Pons brick: walls and cement 


for the expenses—Not re- 
pairs and ee ata not liable—Rights and obli- 


gations in regard to repairs—Applicability of 8, 
dy OP iaa: (m) of the Tiansier of Property Act 
1882) 6 


as 3 (8)—Scope 14 
———3s. 7 and 10 (2) (i}—Terms of tenancy— 
Rent payable in advance for the month—Dis- 
tinct from advance contemplated in 8, 7—Agree- 
ee violative of S. 7—Eviction for ial 


es 14 (1) (€) and mieten of -Appli> 
cation under 3, 14 (1) (a) for recovery of promes- 
sion for repairs—Hardships of tenants alien to 


considerations—Order refers to totality 
of lease hold and not to a part thereof—No fe 
diction to direct surrender ofa portion of pre- 
miss ~ : 16 


MADRAS CITY MUNICIPAL saan 
TION ACT (IV OF 1919), 8. 137-B and Rr. 
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IS A MARRIAGE OF A PERSON UNDER 21 UNDER THE SPECIAL 
_ MARRIAGE ACT (1872) NULL AND VOID FOR WANT OF CON- 
_.. SENT OF THE PARENT OR MERELY VOIDABLE? 
j i s By 3 
J. DUNCAN M. DERRETT, D. C. L., (Oxon); Professor of Oriental Laws in the 
University of London, Lecturer in Hindu Law at the Inns of Court School 
of Law. i 


A disturbing decision from the Andhra Pradesh High Court has just como 
to hand. Itis Kuppu Damayanthi v. C. Rama Rao}, decided by a Bench consisting 
of P. Jaganmohan Reddy, C. J., and Chinnappa Reddy, J. The last-named read the 
jadgment. The really disturbing feature, with Tespect, is the want of consideration 
of the case-law bearing on the subject, the attention paid (it is submitted, irrelevantly) 
to an obsolete phase of English law, and (as so often in India) a complete lack of 
reference to the merits of the matter, and the public policy involved. It would have 
been quite possible to dispose of the problem by a straightforward reference to the 
effect which a contrary decision would have had upon the public. Indeed the judg- 
mont reads as if this was exactly what the learned Judges felt. But, true to Indian 
tradition, the formal and technical aspects were given the chief place, although one 
senses that this was a splendid example of the maxim that hard cases make bad law, 
In the criticism that follows the case will be viewed from two angles, namely, the 
` question whether a marriage under age and without proper consent is void or voidable, 
and the question whether delay of long duration should affect the Court’s duty to 
pronounce such a marriage void. But first let us look at the sad facts of the story. 

Husband and wife were both Hindus, but, notwithstanding that, they seam to 
have anticipated marriage, and the wife bore a child to the husband prior to the 
marriage. Probably out of a laudable sense of duty the husband went through a 
ceremony of marriage with the wife before a Registrar under the Special Marriage 
Act, 1872 (in the year 1953, that is to say before the present Special Marriage Act 
was passed). The marriage did not progress well. The parents of the husband 
were dead against the match, and needless to say would have liked to bring it to an 
end. The wife was pressed to agree to a divorce by consent which would have been 
possible in view of the terms of the Special Marriage Act, 1954, which supersedes 
the previous statute. The husband’s views about this marriage seem to havo 
fluctuated with the indecision with which Indian novelists have made us familiar. 
In 1960 he presented his petition for nullity under section 24 of the Special Marriage 
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Act, 1954, on the ground that when he married he was below the age of twenty-one 
years and he had not obtained his guardian’s consent. The relevant provisions 
of the Act of 1872 are as follows:— 


Section 2 Marriage may be celebrated under this Act..........ccccsseeeseees » upon 
the following conditions :— 
(2) the man must have completed his age of eighteen years, and the women 
her age of fourteen years; 


(3) each party must, if he or sho has not completed the age of twenty-one 
years, have obtained the consent of his or her father or guardian to the marriage. 


Actually the husband was short of his twenty-first birthday by only seven months 
or 80, but a miss is as good as a mile, and the statute does not contemplate marriage 
without the father’s or guardian’s consent in the case of an intending spouse under, 
the statutory age. It is obvious, by the way that (2) and (3) form an intelligible unit 
to be read together. The question was whether the marriage was void or voidable. 
If it was voidable how could the defect be cured? The learned Judges of the Andhra 
Pradesh High Court held that it was voidable, and that in this case there had been 
unreasonable delay, so that the Court could not exercise ils discretion in the husband’s 
favour. But this was apparently without considering the case-law directly on the 
subject, and one wonders if the Advocates for both sides omitted to draw the 
authorities to the notice of the Court. 


Naturally we must start by reviewing section 2 as a whole. The capacity to 

marry is stated at length, but the “conditions” can be summarised as (1) absence of 
a previous spouse living ; (2) minimum age ; (3) the provision about which we are 
concerned, namely absence of consent when under the age provided, (4) prohibited 
degrees. Now it goes without saying that a marriage in defiance of provision (1) 
and provision (4) would be void. No judge could hesitate so to hold upon the very 
face of the matter. But (2) and (3) are problems because of the provious history of 
the subject in England and in India. 
_ It. must be recollected that marriages. were not void for nonage in England until 
this was provided by statute (as the learned Judges show), and (as their Lordships 
omit to notice) that statute long ante-dated legislation on the subject in India. 
Although there hag always been some doubt and discussion on the subject the 
English Courts could not singe 1929 deviate from the position that marriages in 
which one spouse was under the minimum age are void. That being so no amount 
of delay would suffice to render the marriage good?. It has recently been canvassed 
by the Law Commission in London that alternative provisions might suit the public’s 
needs better?, But the whole subject is fraught with doubt and uncertainty, and 
it seems better to take the view that under-age marriages should remain void, but 
the parties are at liberty to re-marry when they reach full age if they are so inclined. 
The status of children is a real problem, since only the children of voidable marriages 
are protected in England if the marriage is declared void.4 








2. On the subject of delay see below, note 17. 

3. Law Commission Published Working Paper No. 20. Family Law, Nullity of Marriage, 
14th June, 1968. Item 11. “ Our view is that it is not practical for a marriage where one party is 
or both are, under sixteen to be ratifiable, Wo invito viows as to whether such a marrlage should 
remain void or be voidable.”’ 

4. Matrimonial Causes Act (1965), section 11. 
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The question of marriage without the consent of the parent or guardian is 
slightly different, though the public’s interest is much the same. To avoid 
clandestine marriages these qualifications of the capacity to marry are necessary and 
must be taken seriously. The English law still abides by the old doctrine of Factum 
Valet, namely that i£ the parties were otherwise capable of marrying each other the 
mere want of a guardian’s consent would not render the marriage either void or 
yoidable.® But the breach of the requirements as to declaration of age and status 
would meet with a penalty, the marriage remaining unaffected. It is against this 
background that the Special Marriage Act, 1872, may be viewed, but we must note 
that the Act was not passed specifically for Christian or any Indian having an here- 
ditary link with Britain. Section 15 provides that a bigamous marriage shall be void. 
Section 17 provides that the Indian Divorce Act should apply to all marriages con- 
tracted under the Act, and marriages might be declared null or dissolved in the man- 
ner therein provided, and for the causes therein mentioned, or.on the ground that it 
contravenes some one or more of the conditions prescribed in clause (1), (2) (3) or 
(4) of section 2. This suggests that non-compliance with clause (2) or (3) would 
be a ground for nullity, but it does not specify whether the non-compliance would 
render the marriage void or voidable. Most unfortunately the Indian Divorce Act 
(Lv of 1869) which did have Christians in mind) does not (in section 19) provide for 
this ground as a ground for nullity, so that no light is to be obtained from that 
quarter. Indeed the reference to that Act seems to have been intended principally 
to indicate the machinery by which the Special Marriage Act should operate, and 
marriages celebrated under it should be annulled or dissolved. = 


In this doubtful state of affairs light was gradually obtained from decisions 
emanating from different parts of India. A Special Bench of threo Judges dealt with 
this very question in Basana Sen v. Aghore Nath Sen! decided in 1928. Sir George 
Rankin, wellknown subsequently as a member of the Judicial Committee of the 
Privy Council and a prolific writer on the history of the personal laws in India, read 
a short judgment, admirably summarised in the headnote : “ Where a petitioner 
under Act III of 1872 asked for a declaration that a certain marriage contracted under 
that Act was a nullity on the ground that the bride had not completed the age of 
twenty-one years and had not obtained the consent of her father at the time of her 
marriage, it was held that under the express terms of section 17 of the Act such a 
marriage was null and void.” The possibility that it might be merely voidable, and not 
void ab initio, was not considered, since it was a distinction that did not arise for 
decision. Tho petition was in any case presented promptly, and the question of 
unreasonable delay could not arise. The case of Basana Sen has not been dissented 
from in Calcutta since 1928, and must be taken as correctly oxpressing the law for 
that part of India, Since the statute is a Central statute one could have hoped for 
an absence of conflict of authorities, but, India being divided into States as she is, 
opportunities for conflict even on the interpretation of Central statutes have never 
been lacking. i 

g : 

5. For Factum Valet see tho reference given below and my. Introduction to Modern Hindu Law 
(Bombay, 1963), index . Tho English law, as set out clearly. in the Marrlage Act of 1949 (which 
incorporated) inter alia the provisions of the Marriage Act of 1929 (which rendered marriages of 
persons under age absolutely void), is stated neatly by P.M. Bromley, Family Law, 3rd edn. (London) 
1966), 69-70. For the Act of 1929 and its antecedents seo ibid 33. 0 0 2 o.. 

6. (1928) LL.R. 56 Cal. 628 : ALR. 1929 Cal. 631 (SB). Ls T 
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A long and careful consideration of the question was published in the judgment 
in Ganeshprasad v. Damayanti", decided by a Special Bench of three Judges of the 
Nagpur High Court, one of whom was Mr. Justice Bose who subsequently adorned 
the Supreme Court of India. In that case opportunity was taken to differ from 
Basana Sen®, and Dolly Bathena v. Shaik Fazle Ellahi*, by distinguishing them on 
the facts. In both those cases the brides declared themselves to be under the sta- 
tutory age when consent can not be dispensed with, and no declaration as to consent 
was made. The Registrar should not have soleminzed the marriages. In this case 
however, the bridgegroom declared himself to be 23 whereas he was over 18 but 
under 21. The distinction is certainly real, but it must be pointed out that neither 
in the Calcutta cases nor in the Nagpur case did the intending spouses have the 
capacity to marry as laid down in the statute, and that the distinction may not have 
been so significant as the Nagpur Judges supposed. Niyogi, J., said, “ It is question- 
able whether a person who has attained 18 years Of age and is capable of entering 
into a contract under the Indian Majority Act can be allowed to go back upon his 
declaration as to his age as a person below 18 years might be.” The learned Judge’s 
conclusions were these :— l 

(1) That section 2 of the Special Marriage Act (1872) does not lay down 
the conditions of validity but merely prescribes the forms which must be filled in to 
onable the Registrar to marry the parties ; 

(2) that the Indian Divorce Act, and, as far as may be, the principles of the 
English law, are to be applied in petitions for dissolution or nullity under the Special 
Marriage Act ; S 

(3) that the minority of one or other of the parties does not in itself invalidate 
the marriage, though a false declaration to that effect renders the person making it 
liable to punishment under séction 199 of the Indian Penal Code : 


(4) that if the minor is above the age of consent at the time of the marriage, 
neither side can subsequently repudiate the marriage on the mere ground of mino- 
` Though English statute law was against them on minority as such the learned 
Judges took this view for several reasons. Firstly, Factum Valet applied to Hindu 
marriages in similar circumstances, and in England Factum Valet had been applied 
on the footing that an Act of 1823 was directory in this respect and not mandatory.?9 
Secondly in that case the father was not alive and the son, over 18 years of age, could 
hardly be eaid to have a guardian [a point which might have been taken up (as was 
the next point) in the Andhra Pradesh case]. Thirdly, the Special Marriage Act in 
section 17 says that marriages may be declared null or diesolyed ; and this gives a 
discretion. They hold that marriages vitiated by nonage are voidable and not void. 
‘As in our present case, the Judges took a poor view of the behaviour of the peti- 
tioner, who made various accusations against his wife without corroboration. There 
is a pervasive impression that they did not think he deserved to have his marriage 
annulled. And they used their discietion against him, which, had the marriage 
been void, they could hardly have done. Their Lordships noticed, as do our Andhra 
cc iat E 


7. LLR. (1946) Nag. 1 : A-LR. 1946 Nag. 60 (SB.). 

8. (1928) LL.R. 56 Cal. 628 : A.LR. 1929 Cal. 631. 

9. ALR. 1942 Cal. 42. This followed Basana Sen (above). 

10. On the history of Factum Valet see my article of that name in the International ard Cem- 
Parative Law Quarterly, 1958, 280-302. 
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under section 49 of the Indian Divorce Act, which suggests that some marriages 
between minors may be valid. They refer to the English law, namely that relating to 
registry office marriages solemnized under the Act of 1856. In certain English cases 
Marriages between parties one of whom was a minor, where the declarations relative 
to age were false, were upheld : they were not void, nor, it would seem, even voidable. 
As we have seen above, this is no doubt good English legal history, but has not repre- 
sented the English law on the age of marriage since 1929, and it was highly question- 
able whether the reference to English law in section 7 of the Indian Divorce Act 
(which, fortunately, explicitly refers to “ principles on which the Court for Divorce 
and Matrimonial Causes in England for the time being acts and gives reJief”’”) should 


part even indirectly by rules abandoned by England in 1929, cannot be right; and it is 
very doubtful whether it was right when Ganeshprasad’s case1-a was decided in 1945, 
There is a curious remark at page 17 of the judgment that the cases between 1868 
and 1877 which their Lordships cite “ have been quoted in the fourth edition of Ray- 
den on Divorce. This edition is dated 1942, so we gather tho Jaw laid down there 
still obtains in the English Courts. Halsbury lays down the same rule in his Laws 
of England (Hailsham edition), Volume, 16, page 584.” This is unsatisfactory, 
The principle Togarding false declarations is no doubt good law, but the position 


regarding marriages vitiated for nonage was changed in 1929, as of course every 


was obsolete even at that time. It is interesting that though Ganeshprasad’s case 19-a 
is not referred to in the judgment in our instant case, the same words are quoted for 
the same purpose at page 65. It heightens the suspicion that Ganeshprasad)°_2 
was indeed known to the learned J udges (with the result thai tho Calcutta cases which 
went the other way will have been known to them), though probably not the Bombay 
authority to which we shall shortly come. The final argument of the Nagpur judg- 


"#8 to matrimonial capacity, and this is determined not by any extraneous considera- 


tions but by the Special Marriage Act itself, which, for the first time, created a new 
kind of cross-communal Marriage above and beyond all personal Jaws. And if 
marriage is a special kind of contract, as it is, itis open to the Legislature to impose 
strict conditions. 


Notwithstanding its faults, Ganeshprasad’s case°-a was followed, or rather 
agreed with, in Mira v. Amant1. But it may be argued that that decision in 


10-a. LLR. (1946) Nag. 1: ALR. 1946 Nag. 60(S.B). 
11. ALR. 1962 MP. 212, 215. 
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Madhya Pradesh added no particular weight to the authority of the Nagpur Special 
Bench in 1945. 


Meanwhile the Bombay High Court, which has a greater reputation than Nag- 
pur, dealt with the same subject to an opposite effect. It is submitted that the doci- 
sion of Bhagwati, J., as he then was, in Santosh Kumari v. Chimahlal Munilal Kapur1 
was perfoctly correct. It remains uncontradicted in Maharashtra and Gujarat. 
The decision took place in 1949, four yoars or so after Ganeshprasad’s case1-a 
which it expressly dissents from. 

In that case the petitioner, Santosh Kumari, was represented in the marriage not 
by her father, who was available, but by a stranger. There was no strict compliance 
with section 2 (3). In fact it was on elopement. It was held that the provisions of 
section 2 of the Sprecial Marriage Act, 1872, were not directory but mandatory and 
they prescribed the conditions for the proper and valid solemnization of marriage 
between parties governed by the Act. Hence the marriage of a minor in the absence 
of consent of the parent or guardian is a nullity under the Act. The doctrine of 
Factum Valet has no application to marriages between Hindus under the Special 
Marriage Act. A declaration was petitioned for, and obtained. The marriage 
was void ab initio. It is submitted that tho judgment of Bhagwati, J., was dis- 
tinctly more impressive than that of the Nagpur Judges, and it is worth noticing that 
this was a love-match, in the nature of a clandestine union, not altogether dissimilar 
from the circumstances in our Andhra Pradesh case. Ignoring as irrelevant the 
English cases about false declarations and the like, the learned Judge described the 
ceremony as a “performance”, a fraud upon the statute, 'and had no difficulty 
whatever in holding the whole affair a nullity-though the two intending spouses 
themselves unquestionably wished it to be valid. The petitioner’s petition was, 
of course, the result of after thoughts. 

An unreported decision of a Bench of Judges sitting on the Appellate Side of 
the Bombay High Court, Pestonji v. Swarnalata1, had already held that such 
Marriage was null and void. Factum Valet was not raised in that case, but it was 
carefully considered in this case, since here both parties were Hindus. Bhagwati, J., 
held that the word “ conditions” in section 2 was to be taken at its face value. It 
laid down mandatory rules. There was no scope for Factum Valet. As ho read 
section 17 the Act provided that marriages should be annulled on the ground of a 
breach of any of the conditions laid down in section 2. This, it is submitted, is a 
most satisfactory way-to read that section, and to emphasise the word “ may ” is 
improper. That word has its own scope with reference to grounds for nullity expres- 
sed only in the Indian Divorce Act, and grounds for divorce, where scope for dis- 
cretion and for withholding relief (e.g. approbation of a marriage voidable for 
impotence) unquestionably exists. It therefore affords no light in this context. 

In conclusion, the better view is that where a party to a marriage under the 
Act of 1872 was under the age of 21, and the consent of his father or guardian was 
not given to the marriage, the marriage is null and void, and the Court has no dis- 
cretion in the matter. This fits with public policy. Those who wish to escape from 

12. 52 Bom LR. 394 : ALR. 1950 Bom 307. y 

12-a. I.LR (1946) Nag. 1: A.LR. 1946 Nag. 60 (S.B.), 

13. (1946) O C.J Appeal No 58 of 1945 : suit No 1290 of 1945 decided on 28th Fobru- 
ary, 1946, by Stone, C.J. and Kania, J , No one needs to be told that these were very distinguished 
Judges. ’ 





compliance with its conditions and not otherwise. 

If it is asked whether the Act of 1954 has made any difference the answer is 
that it obviously has. Section 4 of that Act removed the problem by simply providing 
that marriages may*be solemnized if the male has completed the age of twenty-one 
years and the female the age of eighteen years. Parliament did not intend that 
special marriages should be contracted under those ages, consents or no consents. 
Parliament thus emphatically endorsed the Santosh Kumari+4 (Bombay) view and 
repudiated the Ganeshprasad1* (Nagpur) view. And since our wayward Andhra 
lovers married in 1953, the year before the New Act was passed, I think almost every- 
one will incline to the view that, as it is plain what Parliament thought was right in 
that very year, that view should be applied by the Judiciary and not one which Parlia- 
ment actually rejected. 


We now come to the question of unreasonable delay. In this respect our present 
judgment is very extraordinary. The husband was refused relief because although 
the marriage took place in 1953 he petitioned only in 1960. Tho fact that this 
judgment was delivered in 1967 does not speak highly for the speed of justice : but 
we all know how things lie in that quarter. That at least is not the unreasonable 
delay of which their Lordships were complaining. Under section 34 (1) (e) of the 
Special Marriage Act, 1954, which rules the proceedings, it is only where the Court 
is satisfied that there has been no unnecessary or improper delay that relief under 
section 24 can be granted. Naturally what is unnecessary or improper delay must 
depend on the circumstances. The Indian Courts have on occasions been lenient. 1$, 
Tn this case the Court was not. In support of his petition the husband alleged that 
the delay had been caused by attempts to procure a divorce peacefully. Their 
Lordships retorted “ But in our opinion this is no explanation at all. On the con. 
trary, it implies a recognition by the parties of the existence and validity of the marri- 
age, for there can be no dissolution of a marriage which is not valid.......... ” This 
is of course technically true. But can it be said that under Indian conditions those 
who take care for the welfare of the family to the extent that they attempt an amicable 
settlement of their differences are to be penalised ? It may well be that there were 
reasons which do not appear in the judgment which would have substantiated this 
point of view : but in their absence it strikes one as very hard that a petitioner should 
have been held unable to obtain his decree merely because he sought a different 
remedy. What would have been the position if the petitioner had alleged that he 
only woke up to his rights fairly late in the day ? Previous cases on unnecessary 
and improper delay have so far been very reasonable, and this case makes a new 
departure. The English law is not rigidly inclined towards insisting upon prompt 


14. 52 Bom.L.R. 394: AIR. 1950 Bom. 307. 

15. LL.R. (1946) Nag. 1: A.LR. 1946 Nag. 60 GB). 

16. The strict position is explained at my Introduction to Modern Hindu Law (cited above), 
para 280. See also Mulla, Hindu Law, 13th odn., pp. 726-8; Raghavachariar, Hindu law, 5th edn., 
pp. 1038-40 (para. 81s particularly clear and useful). Cases taking a lenient view Include Leela v. 
Rao Anand, A.1.R 1963 Raj. 178 (which is mentioned briefly by Raghavachariar), and, much more 
relevant for our purpcses, the somewhat extraordinary case of A v. B., A.I.R. 1967 Punj. 152. 
One would distinguish cases like Shanti Devi v. Ramesh Chandra Roukar, A.I.R. 1969 
Pat 27, (husband allows wife to be absent for ten Years and then applies for restitution), Clarence y. 
Ratcheal, A.I-R. 1964 Mys. 67 (husband agrees to an adulterous relationship for twelve years and 
then petitions for divorce to allow the wife to marry the adulterer). 


less lenient attitude should be adopted. 

In conclusion it may be urged that Kuppu Damayanthl’s case1*, reveals a state 
of affairs in this department of law which is disquieting. The husband whose guilt 
was, 80 far as we can see, no greater than his wife’s, is fixed with this wife unless he 
can find grounds for a divorce. Of these we have no inkling. His marriage took 
place fifteen years ago and the best years of his life are nearly over. If a divorce by 
consent could not be arranged previously it is difficult to see how it can be arranged 
now. Decisions of this strict character can be upheld on the basis that this is the 
-way to teach the public to rule themselves better. But if that had been the motive 
the correct decision, it is submitted, would have been one which would have held the 
marriage void. As so often,1* the Judges were sympathetic to the lady (or so it 
would seem)—but we must beware lest hard cases make bad law. 








17. I have before me Latey on Divorce, paras. 279-286. 
18. (1969) 1 An. W.R. 275 : ALR. 1969 Andh. Pra. 62. 


19. T have expatiated on this subject at (1967) 2 M.LJ. (Journal) 17-22. 
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V. P. VADIVEL ACHARI v. MADRAS SALES TAX APPELLATE TRIBUNAL 
i (SECOND ABDITIONAL BENCH), CITY CIVIL COURT, MADRAS 
AND ANOTHER (1969) 2 M.L.J. (A Critical Note). 
By 
; R. S. VENKATACHARI. 

The above decision constitutes a land-mark in the interpretation of the definition 
of “ Sale” as defined in seotion 2 (n) of the Madras General Sales Tax Act and the 
meaning to be attached to expression ‘other valuable consideration.’ 

, To apprediate the scope of the decision, it would be Aa to set forth the 
definition of “ salo” as found in section 2 (n) of the Aot : 


“salo” with all its grammatical variations and cognate expressions means every 
transfer of the property in goods by one person to another in the course of 
business for cash or for deferred payment or other valuable consideration, but 
does not inolude a mortgage, hypothecation, charge or pledge. 


It may be noted that the above definition of Sale may appear to be different from 
the definition of “sale and agreement to sell” as found in section 4 (1) of the Sale 
of Goods Act (III of 1930), which runs : 


“A contract of sale of goods is a contract whereby the seller transfers or agrees 
_, to transfer the property in goods to the buyer for a price.” 
_  Priœ is. defined. in section 2 (10) ofthe Sale of Goods aa as follows: 
“Price” means the money consideration for a sale of goods. - 


The definition of the word “ Sale” in the Madras General Sales Tax Act -(I 
of 1959) appears to be wider in scope than-that found in the Sale of Goods Aot. 


Therefore, the question arises whether the State Legislature has got legislative 
power to tax a transaction under the scope of the relevant entry (Item 54 of List [— 
State List in the VII Schedule of the Constitution of India) which cannot be consi- 
dered as a “ Sale of Goods” under the Sale of Goods Act, by enlarging the definition 
of “sale” as found in section 2 (b) of Madras General Sales Tax Act.* 


In Vadivel Achari v. Madras Sales Tax Appellate Tribunal (Second Additional 
Bench), Madras’, the Madras High Court have observed at page 5. as follows : 
Elucidating “ money consideration” (Devi Dass Gopal Krishna v. State of Punjab)? 
the Supreme Court pointed out : The expression “valuable oonsideration” takes 
colour from the preceding expression ‘cash or deferred payment.’ If so, it can 
only mean some other monetary payment in the nature of cash or deferred payment. 
That decision was rendered in the light of the definition of “ purchase” in the Punjab 
General Sales Tax Act, 1948, but the principle applies to and governs the interpreta- 
tion of related provisions in the Madras General Sales Tax Aot, 1959, 


* “Sale of goods” in Entry 48, List I, Sch. 7 of the Government ee India Act, 1935 (and 
consequently in Item 54, List 7 of the Constitution has one same meaning which 
bear in S. 4 of the Sale of Goods Act, (1959) S.C.R, 379 : (1958) 2 An.W.R. (8.C.) 66: 


legisla tend its wer to tax « x ” 

eas palature to ox salo of goods wa ons words Salo of goods” to cover 

and other cases.—Ed. 
1. (1969)2M.LJ. 4, ae a = 
2 (1969) 1 SCJ, 19: (1969) 1 LTJ. 224, 


J—2 
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Can it be said that gold is in the nature of cash ? What isin the nature of 
cash need not necessarily be cash itself. Money is not necessarily confined to coins 
or currency notes. We are inclined to think that it has a wider connotation and 
BODO 2 Ses E AAS A aime see pes A daa nha ee Se hesea dae A E E AA 
Though gold and silver are not in circulation and used as currency as such, neverthe- 
less it being the basis on which the monetary system of a country is rested, wo are 
inclined to think that gold in a sense may be regarded as something in the nature 
GE THOUEY 2ois. wasctcnidanenx evs nesspes say setteee Devs anecetytunrrttaien ro kenpensedeseeuubeingcesices 
Gold being, therefore, in the nature of money, as we are inclined to understarid the 
expression, payment by gold may be regarded, in our opinion, as a payment in the 
nature of cash or as a money consideration in the context of sale of goods.” | -- 

In the aforesaid view, their Lordships held that where a goldsmith supplied gold 
jewels and in consideration therefor received equal weight of gold and labour. charges 
for making the jewels, the transaction amounted to a sale of goods. 

Of course, Their Lordships have decided tho above ‘case, accepting the finding 
of the Sales Tax Appellate Tribunal that the assessee in question did not receive gold, 
which he made into jewels and supplied the same to the customers after collecting 
the labour charges. Striotly on the facts of that case, the question that was decided 
appears to bo cursus curiae and the observations may oven be obiter. 

However, on the principle of construction of Section 2 (n) of the ‘Madras 
General Sales Tax Act the decision of the above Bench has’ “got weight 
and is of general importance. It may be noted that this decision ‘of the 
Madras High Court takes a contrary view, from that which was accepted dn a 
similar question which came up for consideration before the Allahabad High 
Court in Sales Tax Commissioner,- U.P. v. Ram Kumar Agarwal*. Unfortu- 
nately, the latter decision was not brought to the notice of the Madras High 
Court in the instant case. In the decision of the Allahabad High Court S.C, 
Manohanda, J., held that the words “other valuable consideration” which 
occur in section 2 (h) and which do not find a place in the definition of “ sale ” in 
the Sale of Goods Act, 1930, must be held to be ultra vires the Provincial or State 
Legislature, while M. H. Beg, J., on the basis of the principle of ejusd m generis 
rule adopted by him for interpreting the expression “other valuable consideration” 
observed as follows: The words “ othe: valuable consideration ” are general as 
compared with the two preceding more specific terms “‘ cash’ and “ deferred pay- 
ment”. ‘ Cash” and “ deferred payment” are also considerations. Henoe, all 
the conditions for the applicability of the ejusdem generis rule are satisfied and 
the expression “other valuable consideration and “cash” must be interpreted restrig~ 
tively hore. It seems intended to oover cheque aad promissory notes or negotiable 
instruments which serve the purpose of “ money” in modern commercial practice 
and usage and which can be included in the concept of “ money.” 
` The Allahabad High Court has discussed in the above decision elaborately, 
the concept of sale in the Sale of Goods Act and in the light of Entry 54, List I of 
VIL Schedule of the Indian Constitution and the power of the State Legislature in 
defining the word “ Sale ” that decision appears to lay down sound law and with 
due respect to the learned Judges of the Madras High Court it is submitted that the 
decision jn Vadivel Achari‘, requires reconsideration. 





3. ( 19 S.T.C, 400 (Al) eer are 
4 2M.LJ. 4. - DN 
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FHE LATE SRI N. SOMASUNDARAM. oe 
BG OS T 


The passing away of Sri N. Somasundaram on the afternoon of 14th August 
due to beart failure will be received with profound regret by the members of the 
Bar and all those who had known him intimately. He was 69 at the time of his 
death. He appeared to be in robust health all the time and his death was very 
sudden. He was a jovial and sociable person radiating good cheer all around., 
He became a Judge of the High Court in 1948 and retired in 1960. Having been 
a legal practitioner with good practice on the criminal side, he was imbued with 
a liberal outlook and a keen sense of humanity which marked his approach to 
the cases he had to decide. He was Chairman of the High Power Committee 
appointed by the Madras Government to suggest ways and means of effecting 
economy in the working of the Nationalised Transport Department. Sri 
Somasundaram was a devout and religious person. As a Judge he was adequate 
and gave satisfaction to the Bar. His death has taken away from our midst a 
genial and respected personality. We offer our sincere condolences to the members 
of the bereaved family. 
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THE CONSULTATIVE FUNCTION OF THE 
e SUPREME COURT OF INDIA 


l By. 
C. P. BARTEWAL, Lecturer, Lucknow University. 

The role of the judiciary as an adviser to. the executive or legislative branch 
of the Government was for the first time introduced in India by Section 213+ of the 
Government of India Act, 1935. The Federal Court, which was established under 
that Act, was, asked to give a number of advisory opinions.” . When the -present 
Constitution was being framed, the framers were convinced of the usefulness of 
conferring similar jurisdiction on the Supreme Court., Corisequeatly, Article 143 
óf the Indian Constitution which provides for this jurisdiction was adopted: by 
the’ Constituent Assembly without any discussion.. | . 

Article 143 states: Saxe i . : 

~" (1) If at any time it appears to the President that a question of law or fact 
has arisen, or is likely to arise, which is of such a nature and of such public 
importance that it is expedient to obtain the opinion of the Supreme Court upon 
it, he may refer the question’ to that Court for consideration and the Court may, 
after such hearing asit thinks’ fit, report to the President its opinion thereon. 

(2) The President may, not-with-standing any thing in——* the proviso to 
Article 131* refer a dispute of the kind mentioned in the said proviso® to the 
Supreme Court for opinion and the Supreme Court shall, after such hearing as it 
thinks fit, report to the President its opinion thereon., . a A : 
. Thus, under Article .143, only the President of India Gn fact the Council, of 
Ministers) is authorised to refer to the Supreme Court a question of law or fact 
which in his’opinion is of such a nature.and of such public importance that it is 
expedient to obtain its opinion upon it. “It is for the President to determine 
what questions should be- referred and if he does not entertain any serious doubts 
—— a a a H sw ——n 

- 1. Section 213, Government of India Act, 1935, enacted as follows :— ~- ie 
ze . (8 If at any time it appears to the Governor-General that a question of law has arisen or 18 
likely to arise which is of such nature and of such public importance that it is expedient to obtain’ 
tho opinion of the Federal Court upon it he in his discretion may refer the question to that Court 
for consideration; and the Court may, after such hearing as they think fit, report to the Governor- 
General thereon. . z 


- (ii) No report shall be made under this section save in accordance with an opinion delivered 


in open Court with the concurrence of a majority of the Judges present at the hearing of the case, 
but nothing in this sub-section shall be deemed to prevent a Judge who does not concur from deliver- 


ing .a dissenting opinion.. 


.2. Inre Allocation of Lands and Buildings, - (1943) F.C.R. 20 : (1943) 2 M.L J. 137 : AIR. 


1943 F.C. 13; Inre: Duty on Non-Agricultural Property, (1945) 49 C.W.N. (F.R.) 9 ; Cf. 
Umayal v. Lakshmi Achi , (1945) F.C-R. 1 : (1945) 1 M.L.J. 108 : A.LR. 1945 F.C 25; Inre 
Reference under section 213 ; (1944) F.CR. 317 : (1944) 2 M.LJ. 234 : A.LR. 1944 F.C. 73. 

3. The words, brackets and figure “clause (x) of’’ omitted by the Constitution (Seventh 
Amendment) Act, 1956, section 29 and Schedule. : rene - 

4. Proviso to Article 131 of the India Constitution is as follows:— 

« ——a dispute arising out of any treaty, agreement, covenant, engagement, sanad or any 
other similar instrument which having been entered into or executed before the commencement of 
this Constitution, continues in operation after such commencement or which provides that the 
jurisdiction shall not extend to such a dispute. 

5. Tho words “ sald Proviso” substituted by the Constitution (Seventh Amendment) Act, 1956, 
section 29 and Schedule, for “ said clause.” ‘ , 
J—3 
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on the other provisions, it is not for any party to say that doubts arise also out of 
them and the Court cannot go beyond the reference and discuss those problems.” 

The Supreme Court is not bound to answer a reference made to it by the 
President. The word used in Article 143 (1) is “may” and not “shall” and “the 
Court has, under clause (1), a discretion in the matter and may in a proper case 
for good reasons decline to express any opinion on the questions submitted to it.”* 
It is worthy of note that, while under clause (1) of Article 143 it is voluntary on 
the part of the Supreme Court to give its opinion, under clause (2) of the same 
Article it is obligatory on the Supreme Court to entertain a reference and to report 
to the President its opinion thereon. But under this clause the President can refer 
only those treaties, agreements etc., which the Governmeat of India entered into 
with the former Princely States and their Rulers between 1947 and 1950 during 
which period the territorial integration of the Union of India was accomplished . 
The word “shall” and not “may” has been used in this clause., 

Further, the Supreme Court is to report after such hearing as it thinks fit.. 
The Supreme Court has made the following rules of procedure for hearing a 
reference under Article 143*:— - - 

(1) On the receipt by the Registrar of the order of the President referring 
a question of law or fact to the Court, the Registrar shall give notice to the 
Attorney-General of India to appear before the Court on a day specified in the 
notice to take the directions of the Court as to the parties who shall be served 
with the notice of the Special Reference, and the Court may, if it considers it 
desirable, order that notice of the Special Reference shall be served upon such 
parties as may be named in the order. 

(2) The notice shall require all such parties served therewith as desire to 
be heard at the hearing of the Special Reference to attend before the Registrar 
on the day fixed by-the order to take directions of the Court with respect to state- 
ments of facts and arguments and with respect to the date of hearing., 

(3) Subject to the provisions of this order, the procedure on a Special 
Reference shall follow as nearly as may be the procedure in proceedings before 
the Court in the exercise of its original jurisdiction, but with such variations as 
may appear to the Court to be approprigte and as the Court may direct.. 

(4) After the hearing of the Special Reference, the Registrar shall transmit 
to the President the report of the Court thereon. 

M (5) On ee ee 
parties served wi notice er theso Rules and appearing a earing 
the Special Reference, i x fie i 


The Constitution requires that at least five Judges must sit for Bearing in d 
referencè,” the opinion must be delivered in open Court? and the report must be 
the opinion of the majority of the Judges present at the hearing with liberty for 
any Judge who does not concur to deliver a dissenting opinion.” 

Though nowhere explicitly mentioned one can infer that the opinio ressed. 
by the Supreme Court is not binding on the Courts of the land. The opinion is 
not “law” within the meaning of Article 141** and hence not binding on Courts.2* 





6. Inre Kerala Education Bill, 1957, (1959) S C ). 321 : 
S.C. 956. ) (1959) SCR 995 : A.LR. 1958 


7. Ibid (964). 
8. Order 34 of the Supreme Court Rules (1950) S.CJ. (S 
9. Article 145 (3). ) (Supp.) p. 21 
10 Article 145 (4). 
11. Article 145 (5). 
12. Article 141 of the Indian Constitution is as follows : "“ The law d 
Court shall be binding on ali Courts within the territory of India.” w declared by the Supreme 
13. Inre Allocation of Lands and Bulldings, (1943) F.C.R. 20 : P 
1943 F.C. 13. (1943) : (1943) 2MLJ.137 : ALR. 
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The procedure contemplated in Article 143 merely constitutes “consultation bet- 
ween executive and judiciary”.** According to the accepted theory of precedent, 
the Judges make law by applying it and not only by formulating and declaring. 


-In the case of advisory jurisdiction the Supreme Court only declares a law but 


has not occasion to apply the same in any dispute brought before it in the ordinary 
course. Moreover, the very fact that the advisory function of the Supreme 
Court has been dealt with in an Article later than Article 141 in itself indicates 
that the opinion delivered under Article 143 ig merely an opinion and nothing 


-more. Finally, the opinion delivered by the Supreme Court is not binding upon 


the President.” 


Since the inauguration of the Constitution, the President has asked the Supreme 
Court to give its opinion on five occasions. The first of these was 
in 1951 (Reference under Article 143 of the Constitution of India)’ when 
the Court was asked to advise upon the validity of section 7 of the Delhi Laws 
Act, 1912; section 2 of the Ajmer-Merwara (Extension of Laws) Act, 1947 and 
section 2 of Part C States (Laws) Act, 1950. ‘The three sections referred to are 
in respect of what is described as delegation of legislative power. Though the 
Court was unable to deliver a unanimous opinion, yet the different opinions 
expressed by the Judges are of considerable importance on the subject of delega- 
tion of legislative power in India. 


The second occasion arose'’ when the Kerala Education Bill, 1957, 
was passed by which the Legislature of the State sought to reorganise 
the educational system in Kerala. Since the Bill contained several 
provisions which would have adversely affected the Articles relating to right 
to property under the Constitution, it was reserved for the assent of the President. 
Meanwhile, there was a serious controversy within the State about the validity of 
certain provisions of the Bill in the light of some of the fundamental rights under 
the Constitution and several representations were made to the President to witb- 


‘hold his assent to the said Bill. The President, therefore, decided to refer the 


Bill for the opinion ofthe Supreme Court. Here again, the Supreme Court, gave’ 
an important opinion interpreting the scope of the constitutional guarantees ensut- 
ing the cultural and educational rights of linguistic or religious minorities. 


The third occasion Indo Pakistan Agreement, In re1® which necessitated the 
President to make a reference to the Supreme Court for its opinion, was in con- 
nection with an agreement entered into in 1958 beween the Prime Ministers of 
India and Pakistan, known as the Indo-Pakistan Agreement of Exchange of Beru- 
bari Union and Cooch-Behar Enclaves. It was to result in the transfer of cer- 
tain territories of India to Pakistan. Subsequently, there was doubt regarding the 
competence of Parliament to implement the agreement by ordinary legislation 
under Article 3 since the agreement related to cession of national territory to @ 
foreign State. One view was that the implementation of the agreement required 
an amendment of the Constitution under Article 368.. On being referred to it, 
the Supreme Court held that the power to cede national territory cannot be read 
in Article 3 (c) by implication, and so, if a part of the Union territory is to be 
ceded to a foreign State, no law relatable to Article 3 would be competent in 
respect of such cession. Consequently, cession of a part of the Union territories 


Sie net a ee a 


14. In re Duty on Non-Agricultural Property, (1945) 49 C.W.N. (F.R.) 20. 

15 Inre Reference under section 213, (1944) F.C.R. 317 : (1944) 2 M.L.J. 234 : ALR. 
1944 FC. 73. 

16. (1951) S.C.J. 527 : (1951) S.C R. 747 : A-LR. 1951 S.C. 332. 

17: (1959) S.CJ. 321 : (1959) S C.R. 995 : ALR. 1958 8.C. 956. 

18. (1960) S.CJ. 933 : (1960) 3 8 CR. 250 ; ATR. 1960 8.C. M5. 
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would inevitably have to be implemented by legislation relatable to Article -368 
of the Constitution... : ; 
The fourth reference was made in connection with the Customs Act, 1878, Sea 
Customs: Act, 1878, In re (VIII of 1878)!°. The questions asked were whether 
the provisions of Article 289 of the Constitution preclude the Union from imposing 
or authorising the imposition of customs duties on the import or export of the 
property of a State used for purposes other than those specified in clause (2) of 
that Article, whether the provisions of -the aforesaid Article preclude the Union 
from imposing, or authorising the imposition of excise duties on the production or 
manufacture in India of the property of a State used for purposes other than those 
Specified in the aforesaid clause, and finally, whether amendments contemplated in: 
sub-section (2) of section 20 of Sea Customs Act, 1878 and sub-section (1-A) of 
section 3 of the Central Excise Act, 1944 were inconsistent with the provisions 
of Article 289 of the Constitution. The Supreme Court held that the provisions 
of Article 289 did not preclude the Union from imposing or authorising the impo- 
sition of customs duties on the import or export of the property of a State and for 
purposes other than those specified in clause (2) of the Article, that the provisions 
of Article 289 did not preclude the Union from imposing or authorising the 
imposition of excise duties on the production or manufacture in India, of the 
property of a State used for purposes other than those specified in clause (2) of 
that Article, and therefore, sub-section (2) of section 20 of the Sea Customs Act, 
1878, and sub-section (1-A) of section 3 of the Central Excise and Salt Act, 1944, 
ag sought to be amended by the proposed Bill would not be incénsistent with the 
provisions of Article 289. een es 
- The latest occasion for a reference to the Supreme Court® related to reference 
under Article 143 of the Constitution of India as a acrimonious jurisdictional 
conflict. between the Legislature and the High Court of Uttar Pradesh. One 
Keshava. Singh was sentenced to simple imprisonment for seven days for com- 
mitting contempt of the House by a resqlution of the U. P. Legislative Assem- 
bly. .But Keshav Singh filed a writ petition in the High Court and was released 
on bail pending the final disposal of the petition. The Assembly by an over- 
whelming majority declared that the conduct of the Judges in granting bait 
amounted to contempt of the House. Hence it adopted a resolution that Keshava 
Singh, his Counsel, and the two Judges who heard the writ petition be produced. 
before the House for breach of privilege. A Full Bench of the High Court passed 
thereupon an interim order staying the implementation of the Assembly’s resclw- 
tion. This created a constitutional problem of great importance. By a resolu- 
lion, the State Assembly requested the President to intervene in the matter under 
Aricle 143. On the matter being referred to it, the Supreme Court held that the 
High Court was competent to entertain the writ petition filed by Keshava Singh. 
The Court also held that the U. P. Assembly was not competent to direct the 
production before it of the two Judges of the High Court who ordered the release 
of Keshava Singh.. l 
Having mentioned the references made to the Supreme Court, we come to a 
more controversial question and that is whether it is useful to confer jurisdiction 
of such a nature upon the judiciary. Turning to the position in other countries, 
we find that in England the Crown has power to refer to the Judicial Committee 
of the Privy Council any legal issue on which it desires advice.™! But the use of 
this provision has been made mostly on issues arising outside United Kingdom., 
So far as the House of Lords is concerned it has refused to give any advisory 
opinion.™! In the year 1918 the Members of the House of Lords vehemently 
re 


19. (1964) 1 ITJ. 6717: (1964) 2 S.CJ. 51 : ALR. 1963 S.C. 1760. 
A une) 1 S.C.J 847 : ALR. 1965, S.C. 745. ; 
; on 4 of the Judicial Committee Act, 1833 (3 & 4 William IV, Chapter 41), 
22. Kelth—Constitutional Law, 1939, Page 286. ; : 
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opposed the provisions of a Bill which sought to enable a Minister to submit a 
question to the Court and to obtain its opinion. Consequently, the clause was 
dropped from the Bill.™ : 


The Governor-General-in-Council in Canada is empowered to refer important 
‘questions of law touching certain matters to the Supreme Court for hearing and 
consideration.** The Supreme Court is under obligation to entertain and answer 
the reference.* Section 151 (1) of the Burmese Constitution is identical - with 
Article 143 (1) of our Constitution .- i 


There is no provision in the Constitution of the United. States. for seeking 
advisory opinion from the Supreme Court and the Supreme Court has consistently 
declined to give advisory opinions upon abstract questions of law on the ground 
that to do so would be incompatible with the position it occupies in the Constitu- 
tion.* Similar is the position in Australia where it has been held that the legisla- 
ture cannot require the High Court to exercise any advisory function.* 


Several advantages of conferring such a function have been pointed out.* 
Firstly, such an opinion can afford guidance to the Government and may lead to 
quick removal of any uncertainty regarding the validity of any legislation or policy 
laid down by the Government. ' Secondly, an advance judicial opinion regarding 
the validity of a particular legislative measure may avoid many inconveniences 
which may otherwise arise by its being declared invalid later. Finally to depend 
solely on an actual controversy for declaration on a constitutional issue: hag the 


disadvantage that the jurisdiction of the Court may come to depend solely on: 


the whims of private litigants and may turn on rather arbitrary casual factors of 
time and circumstances.. i 


But forceful arguments have also been put forward against such’ a jurisdic- 
tion. Prof. Gledhill‘, who while holding that “provided there is no excessive 
use of this power, there is an obvious advantage in having the opinion of the 
highest Court in the land on certain questions which have arisen”, hag also 
observed: “Advisory judgments, whether as to proposed legislation or even as 
to existing legislation, since they do not consider its bearing upon a determined 
set of facts, are necessarily given upon sterilised and mutilated issues; they antici- 
pate, without full appreciation, the application of principles to an unpredictable 
variety of facts.” In A.G. Ontario v. Hamilton Street Railway’. Halsbury, 
L.C.  said:— 7 
__. “They would be worthless as being speculative opinion on hypothetical ques- 
tions. It would: be contrary to principle, inconvenient, and inexpedient that 
opinions should be given on such questions at all. When they arise, they must 
arise in concrete cases, involving private rights; and it would be extremely un- 
wise for any judicial tribunal to attempt beforehand to exhaust all possible cases 
which might occur to qualify, cut down and override the operation of the parti- 
cular words when the concrete is not before it.” 


- Lord Haldane in A. G. of British Columbia v. A. G. of Canada’. express- 

ed similar views:— 

a ee eS ey 
23.° See Parliamentary Debates, Official Report Volume 70 House of Lords, 21st March, 

19th April, 24th April and 1st May, 1928. ' i 
24 Section 60 of tho Canadian Supremo Court Act, 1906. 
25. Cf A. G. of Ontario v. AG of Caneda, (1947) F L J. 17: (1947) 51 C.W.N. 886 (P.C.) 
1. David Muskvat v. United States, 219 U.S. 346 (361). - 

In re : Judiciary & Navigation Acts, (1921) 29 C.L R. 257. 

Jain, M.P.—Indian Constitutional Law, 1962, page 161. 

Gledhill, A.—The Republic of India, pages 140-41. 

(1903) A C. 524 at pago 529. 

© LR- (1914) A.C. 153 at p. 162- 


ARLYN 


16 THE MADRAS LAW JOURNAL. [1969 


/ * «|. Under this procedure questions may be put of a kind which it is 
impossible to answer satisfactorily. Not: only may the question of future liti- 
gants be prejudiced by the Court laying down principles in an abstract form 
without any reference or relation to actual facts, but it may turn out to be practi- 
cally impossible to define a principle adequately and safely- without previous ascer- 
tainment of the exact facts to which it is to be applied.” 


The following observations were made by Lord Sankey, L.C. in another 

Canadian case™:— 5 14 

“Tt is undesirable that the Court should be called upon to express opinions 

which may affect the rights of persons not represented before it or touching 

matters of such a nature that its answers must be wholly ineffectual with regard 

‘to parties who are.not and who cannot be brought before it—for example, a 
foreign Government.” ` 


It wag held in the House of Lords that conferring such a function would 
have the natural effect of associating the Judges with the administration and at- 
taching to them the responsibility for conclusions which are put forward by the 
administration; it would be to weaken the authority of the Judiciary and there 
was no reason why the Judges should be brought in by this side-wind to heip the 
executive to carry on their business to replace the law officers and to relieve 
the executive of responsibility as to decisions they ought to arrive at upon the 
law.® The United States Supreme Court has held in David Muskrat v. United 
States*“..... in consideration of the lines of separation drawn by the Consti- 
tutiom between the three departments of Government, and being Judges of a 
Court of last resort, afforded strong arguments against the propriety of extra- 
judicially deciding the questions alluded to and expressing the view that the power 
given by the Constitution to the President. of calling upon heads of departments 
for opinion, “seems to have been purposely, as well as expressly, united to the 
exclusive departments.” Justice Frankfurter of the United States Supreme Court 
has opined as follows’:— f 


Moraea ee ..to submit legislative proposals to judicial judgment, instead 
of -deliberate decision of -the legislature, is to submit legislative doubts instead of 
legislative convictions....Advisory opinions are bound to more in an unreal 
atmosphere.” as oaos 

It appears that the views expressed against giving any advisory function to 
the Supreme Court, are more forceful. Asking the Judiciary to give an opinion 
on abstract questions of law or fact works against the principle of judicial impar- 
tiality- and independence which the framers of the Indian Constitution were at 
pains to maintain. It is not possible to lay down a correct principle without the 
relation to concrete facts to which it may be applied which can only be done when 
a dispute is brought before the Court. Laying down principles in abstract will 
definitely prejudice the interest of the future litigants. Since the opinion of the 
Supreme Court is not binding upon the President, the Court is reduced to the 
position of a Jaw officer or Attorney-General of the executive or legislative branch 
of the Government. Since the opinion is not binding upon the Courts, it will 
not get the same respect as a judgment of the Supreme Court. Finally, observa- 
tions on hypothetical questions may neither be correct nor can have any force. 


— er 





7. Inre Regulation ® Control of Aeronautics in Canada, (1932) A.C. 52 at page 66. 

8. The Parliamentary Debates, Official Report, Volume 70, House of Lords, 19th April, 1928 
Column 763. . 

9. 219 U.S. 346 (354). 

10, Harvard Law Review 37 page 1002. 
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SUIT IN EJECTMENT—DEFENDANT'S PLEA OF POSSESSION AS 
LESSEE REJECTED—WHETHER PLAINTIFF HAS TO PROVE 
POSSESSION WITHIN 12 YEARS OF SUIT. 


By 
M. VELAYUDHAN NAR, 
Advocate, Alathur-Palghat. 
It has beon held in Marimuthu Goundan v. Thampi! and in Jaldhari v. 


“Rajendra Singh* that, in a suit in ejectment on the ground of trespass and dis- 


possession or discontinuance of possession, in which, the plaintiff's title is either 
admitted by the defendant or is established, but the defendant denies the allegation 


_of trespass and sets up a tenancy under the plaintiff or his predecessor-in-interest 


under which he claims to be in possession, if the tenancy set up by the defendant 
is not established, the plaintiff has not to prove possession within 12 years of suit 
to entitle him to a decree for possession; in other words, that Article 142 of the 
Limitation Act is not applicable to such cases. ~ 


In a recent case decided by a Division Bench of the Kerala High Court 


Kalyani v. Kalyanı?-4, theo learned Judges have however, expressed the 


“view that the principle of the decisions in Marimuthu Goundan v. Thampi and 


`‘Jaldhari v. Rajendra Singh’, is applicable only to cases where the date of the lease 


set up by the defendant as the source of his possession is within 12 years of suit 

and cannot be extended or applied to cases in which the date of the alleged lease 

wr which the defendant.claims to be in ae is anterior to 12- years 
ore suit. 


With the utmost pees to the learned Judges, I submit, there is no 
justification for refusing to apply the principle of the decision in Thampi’s case* and 
Rajendra Singh’s case? to cases where the date of the lease alleged by the defendant 
is beyond 12 years of suit. If the defendant fails to prove the lease alleged by him, 
“one wonders what the importance of the date of the alleged lease is. When once 
the alleged lease is disbelieved by the Court, how cam the Court dissociate the date 
of the alleged lease from the other details regarding the alleged lease and say that 
the defendant’s plea implied only an admission that plaintiff was in possession till 
the date of the alleged lease and that if the date of the alleged lease is beyond i2 
“years of suit, the admission may not avail the plaintiff to prove his „possession 
¡within 12 years of suit and that plaintiff must prove possession within 12 years 
‘of suit? It is conceivable that the defendant trespassed on the property or dis- 
‘possessed the plaintiff.a few days or a few months before the suit in ejectment 
‘was filed. But if the defendant sets up a lease in his favour by the plaintiff or his 
‘predecéssor-in-interest on a date anterior to twelve years before suit, in the view 
expréssed in the recent case, the suit will have to be dismissed, eyen though the 
alleged lease is found to be untrue by the Court, if the plaintiff does not prove 
‘that he "has been in possession within 12 years of suit. A dishonest defendant 
who. is a recent trespasser can- easily thwart and defeat an honest plaintiff by 
cleverly :dating the alleged lease in his favour beyond -12 years of suit and throwing 
the onus of proving possession within 12 years of suit on the plaintiff. 


1. (1960) K.LJ. 1304 l 
2. A.LR. 1958 Pat. 386 (F B.) O ES: 
3-4. (1969) K-L.T. 362 : (1969) KLR. 566. P 
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` There is no justification, as it seems to me, for excluding cases in which the 
date of the alleged lease is put beyond 12 years of suit from the application of 
the principle of the decisions in Thamp!’s case* an‘ Jaldhari’s case", 


The circumstance relied upon by the Jearned Judges in the recent case 
(Kalyani v. Kalyani)” that in the cases decided in Thampi’s case’ and Jaldhari’s 
case® the leases alleged by the defendant were within 12 years of suit has no 
significance or relevance. ‘That circumstance does not at all seem to have in- 
fluenced the learned Judges who decided those- cases. Indeed in the Supreme 
Court decision in Mt. Murti Dusadhin v. Mohd., Mir Khan? it was held that 
the plaintiff was entitled to a decree for possession, as the lease set up by the 
defendant was found to be not true, although the date of the alleged lease was 
about 28 years before suit. The true principle deducible from the decided cases 
seems to be this: In cases where the plaintiffs title is either admitted or-pioved 
and the defendant pleads that he derived possession from the plaintiff as a tenant, 

- the case, as the Supreme Court points out in Mt. Murti Dusadhin v. Mohd. Mir 
Khan* must proceed on the defendant’s plea; and if the tenancy set up by the 
defendant is not established, the plaintiff has not to prove possession within 12 
years of suit to entitle him to a decree for possession; in such cases on proof of 
plaintiff's title, he is, without anything more, entitled to a decree for possession. 
‘In other-words, Article 142 of the Limitation Act of 1909 is not applicable to such 
cases. Article 142 is applicable only to cases where the plaintiff has title and 
defendant is in possession and asserts title independent of the titlé alleged by the 
plaintiff.. In such cases the plaintiff must prove not merely his title but also that 
-he has been-in possession within 12 years of suit. aoe l 


, The suit in. Thampi’s case5 was in ejectment against an alleged trespasser, 
The defendant denied the trespass and contended that he was in possession under 
a lease granted to him by the plaintiffs mother and grandmother during his 

minority. The alleged lease was found to be not true. But the defendant 
contended that the suit being a suit in ejectment, the plaintiff was bound to prove 

_title as well as possession within 12 years of suit. o 2 


"The learned Judges (M. S. Menon and Joseph JJ.,) observe ab follcws:— 


-~ '- “This is'a case in which plaintiffs title is admitted by the defendant. The 
` -latté?, no doubt, denies the allegation of- trespass and sets up an‘ oral lease df 
the’ properties, but the possession plcaded by him is as lessee and so ‘there is n 
point in the- contention that the Plaintiff must prove poss:ssion within 12 years. 
The session -of lessee is possession of the owner for purposes of''Articlé't42 
of the Limitation Act. "We may in: this-connection refer to - the'decisidn in 
‘Narsingh Narayan Singh vy. Dharam Thakur® where it was held that where the 
-owner. of land seeks possession on the allegation that the party in possession had 
-no'right to-continue on it and his title to. possession is proved or admitted, he can 
claim a' decree unless the defendant proves the’ existence of a tenancy which entitles 
-him to retain possession” (italics supplied). Oat vie 
`" In such cases, where the plaintiff's title is admitted or proved and the defen- 
dant sets.up a tenancy under the plaintiff or his predecessors-in-interest. under 
which he claims to be in possession, there is really no “dispossession” of the 


5. (1960) K.L.J. 1304, 
6. ALR. 1958 Pat. 386 (F.B ). 

7. (1969) K-LT. 362. 

8. (1965) 1 SC.R. 20: A.LR. 1965 S.C. 875. 
9. (1905) 9 C.W.N. 144. 
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plaintiff. “On the defence itself”, in the words of the learned J udges of the Full 


Bench in Jaldhari’s case1°. “Plaintiff possessed the land through the defendant” .. 
In other words, an admission of the plaintiff's possession is implicit in the plea of 
tenancy set up by the defendant. 


In thè Full Beneh: decision in Jaldhar?’s case!" the learned Judges, after- ‘an 
exhaustive review of the case-law on the subject, stated as follows:— ‘ 

‘In a suit in ejectment, the initial burden lies on the plaintiff’ to prove 
that he, has title to immediate possession by ejectment of the defendant. If the 
suit: is based on the. ground of dispossession or discontinuance . of posses- 
sion and the defendant is in possession and asserts title independent of the title 
alleged by the plaintiff, then barring certain cases, where, on proof of plaintiff's 
title, possession is presumed to be with him on the principle that possession follows 
title (for ‘example, waste lands; jungle lands, lands submerged in water), plaintiff 
must prove, in addition, that he was in possession within 12 years of suit. Where, 
however, it is admitted or found as a fact that plaintiff has title to the suit land and 
is entitled to khas possession, and the defendant asserts tenancy right, permanent 
er temporary and claims to hold the land in suit under the plaintiff by grant, 
contract, custorh, prescriptive possession or by other means, the burden is on the 
tenant to prove that he has the right of ‘occupancy which he claims, and to such 
cases, the nile of law enunciated by the Full Bench in the case of: Shiva Prasad 
Singh, *! has no application.” ie td 
"> According to the Full Bench, in a case “aia the plaintiff does not admit 
the defendant to be his raiyat and sues as proprietor to recover the land ‘and thé 
defendant sets up a tenancy right, the plaintiff has not ‘to prove. anything, because 
the admitted- paramount title of plaintiff carries‘ with it a presumption that the 
plaintiff i is- entitled to hold and possess the land and therefore the person seeking 
to defeat that right and claiming to hold under him must establish the right so 
assérted by him. It follows that if the defendant fails to prove the tenancy alleged 
by him, the fundamental right of the owner to hold and possess his land will at 
once come into operation and will entitle him’ to a‘decreefor possession: of the 
suit property. The following observations made by their Lordships of the Privy 
Council in Secretury of State for India v. Rama Rao1* which put ‘the point: in 
perspective are quoted by the Full Beach in bd alapans case 1°, They are very 
apposite in this context: 
~ « ‘Nothing is better settled than that the onus of establishing title to’ property ; 
by reason of possession for a certain period lies upon the person asserting such 
possession . ., It is too late in the day to suggest the contrary of this proposition. 
Tf it were'not correct, it would be opeh to the possessor for a year or a day to 
say I am here. Be your title to the property ever so good, you carinot turn me 
out, until you have demonstrated that the possession of myself and my predecessors 
was not Jong enough to’ fulfil all the legal-conditions.’ Such a singilar doctrine 
can be well illustrated by the case of India in which the right of the Crown to 
vast. tracts of territory including not only the islands arising from the sea, but 
great spaces: of jungle lands, necessarily not under the close supervision of Govern- 
ment Officers,-would disappear, because there would be no evidence to establish 
the' state of -possession for sixty years past. It would be contrary to all legal 
principles ‘thus to permit the squatter to put the owner of the fundamental. right 
to a negative proof upon the point of possession.” The principle seems to be 
that in cases of this nature, where plaintiff sues in ejectment and. his title is 
admitted or: proved, and: the defendant claims to be in possession_under a lease, 
cv CO.:M Mv 

10. A.LR. 1958 Pat. 386 (F.B.). i a uf 
11. ADR 1921 Pat. 237. a r! 
12, (1916) I.L-R. 39 Mad. 617 ; L.R, 43 I.A, 192 : 31 MLJ. 324 : ALR, 1916 P.C 21. 
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the onus is always on the defendant to establish the right asserted by him and if 
he fails to discharge that onus, the plaintiff must be given a decree for recovery 
of possession by virtue of his paramount title ............ `. The Full Bench 
observes, borrowing the expressions of tHeir Lordships of the Privy Council in 
Rama Rao’s ` ‘case?? that “it is no part of the obligation of the plaintiffs to 
fortify their own firidamental rights by a further proof of what is termed “sub- 
sisting title” in the limited sense ‘of title to’ khas possession.” ~ 

_ The Full Bench decision in Jaldhari’s case1* which is regarded as a locus 
classicus on the subject has been approved by thc Supreme Court in Mt. Murtt 
Dusadhin v. Mohd. Mir Khan1* That was a suit for declaration of title to land coupled 
with a prayer to be restored to possession if the plaintiff was deemed to have been 
dispossessed. The plaintiff asserted in the plaint that he had been in possessio 
and occupation of the suit land; but in the relief clause, prayed in the alternative 
that if he be deemed to have been dispossessed of the suit land by reason of earlier 
proceedings, under Section 144, Cr.P.C., he should be put in possession thereof 
and granted mesne profits. The defendant did not deny the title of the plaintiff, 
but claimed that the plaintiff settled the land on him and that he had occupancy 
rights therein. Neither the plaintiff nor the defendant alleged dispossession: or 
discontinuarice of possession. Nevertheless it was held by the Supreme Court 
that as the defendant not only admitted the title of the plaintiff, but also admitted 
that he derived possession from the plaintiff as a tenant, the case must ‘proceed 
on the defendant’s plea and for the purpose of deciding whether Article 142 or 
Article 144 applied, it must be assumed that the’ plaintiff has not been dispossessed 
or has not discontinued his possession within the meaning of Article 142 for neither 
the plaintiff nor the defendant alleged dispossession or discontinuance of posses- 
slon’ and on the facts it was held that it is Article 144 and not Article 142 that 
applied. It is significant that the defendants put the date of the alleged lease’ to 
them more than 25 years before suit. This is evident from the following para- 
graph extracted from the Written Statement of the defendant: ook 

“The plaintiff being the only member in his house used to reside outsid 
in some servico and consequently he gave the entire area of the lands in Khata 
No. 22 to these defendants to cultivate them on ‘batai more than 25 years ago 
and since then the defendants have been and are in peaceful cultivating posses- 
sion over the same and have also acquired occupacy rights in them.” -' 
The Munsif held that the plaintiff settled these lands with the ‘defendants some 

28 years ago. On the question of possession he held that since the settlement, 
the defendants have been in posssession and cultivating the lands and that the 
plaintiff since after the settlement has not been in possession. He concluded that 
the plaintiff having been out of possession was not entitled to possession and con- 

uently he dismissed the suit. The Appellate Court took the view that the onus 
was on the defendants to prove that they were raiyats of the lands and that they 
had acquired; occupancy rights in these lands and that unless they succeeded in 
proving that, they could not successfully resist the plaintiffs suits. The appellate 
Court also found that the defendants had not been able to prove their case about 
settlement and possession. Five defendants appealed to the High Court. It 
was argued in the High Court by the defendants that the Appellate Court had 
wrongly put the onus ón the defendants, but the High Court relying on the Full 
Bench decision in Jaldharis case1* did not accede to this contention. The High 
Court held that the title of the plaintiff had been admitted by the defendants and 
their case of settlement and possession for 12 years had been rejected by thé Appel- 


13. (1916) LL.R 39 Mad. 6177: L-R. 43 L.A. 192 : 31 M.LJ. 324 : A.LR. 1916 P.C. 21. 
14. ALR. 1958 Pat. 386 (F.B.). ite pf oie 
15. (1965) 1 SCR. 2 : ALR. 1965 S.C, 8755.7 2, ee 
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late Court. Before the Supreme Court, it was argued that the Full Bench case 
in Jaldhari’s c. se was wrongly decided and that on the facts of the case, Article 
142 and not Article 144 governed the case. But the Supreme Court held that 
the Full Bench case was correctly decided. The learned Judges observe as 
follows:— OAN 
“The defendants did not deny the title of the plaintiff to the suit land, but 
asserted that they had been settled and acquired occupancy righis. On these facts, 
it seems to us that it is Article 144 and not Article 142 that applied”, _ 
` The appeal was accordingly dismissed by the Supreme Court. pts 
It will be observed that in the case before the Supreme Court; the date of the 
alleged’ lease was more than 25 years before suit, but the Supreme Court did not 
regard that fact as relevant or as a matter of any consequence in considering whether 
Article 142 of the Limitation Act applied to the case and whether plaintiff has to 
prove possession within 12 years of Suit. It is evident that the date of the lease 
alleged by the defendant in such cases has no importance or relevance and if the 
defendant fails to prove the lease alleged by him, on proof of plaintiffs title, the 
plaintiff, without any thing more, is entitled to a decree for possession. - 
Thus the view expressed by the learned Judges in the recent case in Kalyani’s 
case 1" requires reconsideration. : P 


æ 


16. ALR. 1958 Pat. 386 (F.B). 
17. (1969) K.L.T. 362 : (1969) K.L.R. 566. 
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| "> “UNDISCLOSED PRINCIPAL IN INDIA”, 2.) 
San 2a ed ' RP. SINGE- © ow E 
; 2E? | Faculty, of Law, Lucknow: University, ‘Lucknow. 
Introduction—Normally agents reveal their position, disclose the’ namé of 


fo. 


their principals and transact business in the name and on behalf ‘of such pippi, 
but they are'under no obligation-to do so. The liberty provided by law, coupled 
with the compelling needs of the commercial world,’ offer a-good number of situà- 
tions when the agents hold out to be: the real principals, and enter into contracts, 
tneur debts''and liabilities’ and recefve or transmit ‘remittances without disclosing 
the fact of agency: The frequent transactions of such a ‘nature have produced a: 
multitude~of problems: regarding the rights, duties ‘and: liabilities of the various 
interested parties in the particuJar transactions. This has necessitated the formu:' 
lation of special rules of ‘law inorder to harmonise the interésis of ‘all concerned,’ 
l saving every one of them froni falling into the ‘hot: pans of injustice. -+ These rules 
} of law as affecting the rights and liabilities of an undisclosed principal form the 
i subject-matter of the present article. ‘ 


Historia] Backgrommd:—A study of the earlier Codes reveals that the undisclosed 
i principal was unknown to the Indian law of Agency. The early Codes! did not 
l recognise it as an incident of the law of agency. The concept was imported into 
Indian law from English Law by Englishmen holding high posts of judiciary 
‘ in India. As early as 1866, Peacock, C. J., in Cowle v. Dhuromsee Poohnjabhoy? 
observed that a contract made with express reference to principal, though not by 
name, would not render the agent personally liable as the agent of an undisclosed 
principal. Thus it appears that the doctrine of undisclosed principal was 
recognised by the Indian Courts even before the passing of the Indian Contract 
Act, in 1872, which gave it statutory recognition under sections 230 to 234. There 
ig nothing remarkable in this doctrine so far as it concerns the agent except that 
when the agent does not disclose the name of his principal, he becomes entitled 
to personally enforce the contracts entered into on behalf of his principal and 
correspondingly personally be bound by them. The reason is that the contract, 
ip form, is that of the agent. But as the contract, in truth, is that of the undis- 
closed principal, the latier may disclose his existence and may himself’ maintain 
an action against the person with whom his agent contracted: conversely, the 
third party may also sue the undisclosed principal when he is discovered. 


MEANING OF UND'SCLOSED PRINCIPAL AND ITS DISTINCTION FROM UNNAMED 
PRINCIPAL AND DISCLOSED PRINCIPAL. 


The term ‘undisclosed principal’ has not been defined in the Indian Contract 
Act.? The General Clauses Act, 1897, also contains no definition of ‘undisclosed 
Principal’. Bowstead* defines an “undisclosed principal’ to mean a principal whose 
Na eo ee ee eer ee ee nee 


1. (a) Jaiswal, K.P. Manu and Yajnavalkya—A comparison and contrast. A treatise on the 

basic Hindu Law (1930) edition, page 203. 
(b) Futwa Alamgiri, Volume 3, page 667, quoted from Baillie, Neil, BE..—A digest of 

Mohammadan Law, (1865) edition, page 75. 
o 2 2nd Ind Jur, Ns 75 (86), quoted from Person, T A.. The law of agency in British India 
i (1880), page 373 . Poi ; E 
| 3. Section 230 contains only the words “ where the agent does not disclose the name of his 
principal"? which can hardly be said to be 1 deflaition,of the termi undisclosed principal: 
4. Bowstead on Agency, 12th Edition, Article 1. ` 
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existence is not known at the time of the transaction to the person dealing with 

-the agent, i.e.,, where neither the identity of the principal nor the fact that . the 
agent is‘acting on behalf of some one else, is revealed to third, party with whom 
the agent. contracts.° a ` , : 


A disclosed principal is one,.whether named or not, whose existence is known 
at the time of the transaction to the person dealing with the agent. Thus where 
‘a broker brings his principal, the Vendor, face to face with the Purchaser, it càn- 
not be said that the principal is undisclosed." © ` , Se 

Also where a party to thé contract is aware of the fact that the other is’ coń- 
tracting as an agent for a third person, whose name he also knows, he cannot be 
said to be contracting with an undisclosed principal, although at the time of 
making the contract the agent does not disclose the name of his principal. It is 
‘the actual knowledge and not the source of knowledge which matters. He may 
acquire the knowledge about the existence and identity of the principal either 
through the agent making a disclosure of the principal or through some other per- 
son. The knowledge acquired through other sources is as good as a disclosure made 
by the agent. Where the third party knows about existence of the principal and also 
knows that- he is dealing with the agent as an agent, a mere formal disclosure of 
the principal’s identity by the agent is not necessary. The essential point is know- 


ledge and actual knowledge is equivalent to disclosure, the whole object of which 


would be to convey such knowledge.* Thus where the third party has notice of 
the principal’s identity, the principal is a disclosed one and if the third party hag 
No notice that the agent is acting as such for a principal, the agency and principal 
-are undisclosed.. Ka -n - ` 


~. ` However, Fawcet, J., in Kapurji Magniram vx. Pannaji , Devichand®, took 
‘the view that å principal is`not a disclosed one'if the other party receives know- 
ledge as, to his existence and identity not from the principal himself but from some 
other source. But with great respect to the learned Judge, it is submitted that 
to put such a construction (based on Sir Lawrence Jenkins, C.J.’s and Batchelor, 
J.s construction of ‘section 231 in Lakshmandas v. Anna)? will amount to 
_twisting the plain Language of section 230. Secondly it is also against the 
opinion ‘expressed in the deċisions™! of the majority of the High Courts of India, 
` -7 Sométimes an undisclosed principal is confused with an unnamed principal, 
In the case of an unnamed principal, the third person has notices that the agent 
¿is or may be acting for a principal but has no notice of the principal’s identity ., 
On the other hand, the co-partners of a firm other than the contracting partner! 
and the members of a joint Hindu family business other than the managing mem- 
ber’? are in the position of undisclosed principals. 
... The display and , manifestations of both principal and agent ‘und the degree 
of knowledge Of the’ other party 2s regards the principal at the time of the tran- 
5. Similarly it is deflnied in thé Restatement on Agency Volume 1. Section 4 (3) of it says 
„that ‘if the other party has no notice that the agent is acting for a principal the principal is ‘undis- 
Closed.’ 5 : 
© 6, Bowatead on Agency, 12th -edition, Article 1. 
J. P.P. Deo y. Narayan-and others, ALR. 1929 Nag 170. E , 
“8. Lyllpur Sugar Co. v’ Muh aj, (1922) 65 I.C. 473. Gulzar Ahniad v. Sheva Shankar Sahal, 
AIR. 1914 All 253. 7 
9. AIR. 1929 Bom. 177. 
10. (1904) I.L.R. 32 Bom 356. 
11. See foot Note 8. : : f 
12. Ali Miyan Mohamad Bhai v B B '& C-1. Riy, (1908) 10 Bom L.R. 306 per Macleod, J., 
as obiter. i ie 
13. Gopal Das y. Badrinath, (1907) I.L.R 27 All. 361. 
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saction are thé factors which go far in determining the character.of the principal 
in a particular transaction. If the cumulative effect of both, the manifestations 
of the principal and agent and the degree of knowledge of the third person as 
regards the principal, is such that he is able to, or should be able to distinguish 
the principal from all others the principal is disclosed. But if it is such that he 
is unable to ascertain which of two or more principals the agent is representing, 


the principal is unnamed. If the third party has no information as regards the 


principal and the manifestations of the principal and agent are such that the third 


‘party remains unaware of the existence of a principal and considers the agent as 
principal, the principal is undisclosed. 


he Ricurs AND LIABILITIES OF UNDISCLOSED PRINCIPAL ”. 

-- Although the agent is not in duty bound to disclose his principal, yet bis per- 
sonal interest requires that he should disclose the fact of agency while entering into 
contracts. But if he conceals the fact of agency and contracts as though he him- 
self was the principal in the transaction the doctrine of undisclosed principal comes 


into play. The doctrine applies only when the following conditions are satisfied:-~ 


Relation of Principal and Agent must exist—Before any rights and lia- 
bilities can accrue between the undisclosed principal and the third party, it must be 
shown that the relationship subsisting between the intermediate person, through 
whom contracts with third parties are entered into and the principal is one of 
agent and principal. An agent is a person employed to do any act for another, 
or to represent another in dealings with third persons and the person for whom 
such act is done or who is represented, is called the principal* The essence 
of. the matter is that the principal authorises the agent to represent or act for him 


in bringing or aid in bringing him in contractual relation with a third person. 


Therefore, a person does not become the agent of another merely because, he 


“gives him adyice in matters of business.” Similarly a person does not become 


an agent merely~because he has been referred in the contract’ as agent if the 


terms of the contract dispel any such notion.** Thus, if A contracts with B for 
the ‘purchase of certain goods and B not happening to have them in hand, buys 


them in his own mame.......... from C, A will not be liable to C as an undis- 


‘closed principal if B fails to pay C, because there was no agency and no principal 
‘disclosed or undisclosed. ae 

`.. Where the parties to the contract enter into a transaction as principals, in the 
-absence of sufficient evidence, it cannot be inferred that one of them entered into 
‘the transaction on behalf of an undisclosed principal.’ asp 


Thus where the evidence only was that one of the parties to the transaction 


~in certain goods had contracted to sell the goods back to A, the Court of Appeal 
held this evidence insufficient to infer that he (one of the parties) had entered into 


the transaction on behalf of, undisclosed principal.** ; 


The Agent must have Authority to act on behalf of the undisclosed Prind- 
pal.—The doctrine of undisclosed principal is qualified to a very important extent 
by the rule that no one'can sue or be sued as undisclosed principal on a contract 
made by an agent unless that agent was in fact his authorised agent at the time of 





14. Section 182 of the Indian Contract Act. : f 

15. Mahesh Chandra Basu v. Radhakishore Bhattacharjee, (1908) 12 C.W.N. 28. 

16. Superintendent of Stamps, Bombay v. Beul & Co., ATR. 1944 Bom. 325. , 

17. , Garnac Grain Co , Incorporated v. H.M F., Faure 8 Falr Clough ` Ltd., (1965) 3 W.L.R. 
934: (1965) 3 AH E R. 273. ore 

18, ibid. 
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the formation of contract.** Scrutton, L.J., as Counsel argued in Durant’s 
case1* thiit: there is no logic in requiring a precedent’ authority of the undisclosed 
principal: For the-third party is, whether or not there is actual authority in any’ 
case, as ignorant of the express authority as.he is of the existence of the undis- 
closed principal. This argument convinced the Court of Appeal”, but not the 
House of Lords. - The House of Lords ruled in express terms that if this rule did 
not exist, any person might intervene in any contract by agreeing with one of the 
contracting parties ‘to give and accept a retrospective authority and the situation 
would become quite anomalous... > ae _ eh a SE 
3 Granting that an agency actually exists, the usual incidents attach to it™, and 
among others that the.undisclosed principal is bound by the acts. of his agent done 
in or about the conduct of the principal’s affairs, which ate within the usual scope 
of the authority of an agent acting in the capacity in which such agent acts on 
behalf of the principal, or which are usual in or ordinarily incidental to the con- 
duct of such’a business’ as that carried on by such agent on behalf of the principal; 
notwithstanding limitations imposed by the principal upon the actual authority ‘of 
such’ ageat.*? This proposition may be illustrated by a number of English cases.” 
In a recent case Lloyds & Scottish Finance Lid. v. Williqmson.** The plaintiffs 
had deposited their car with P. Co. (the agents) with authority to sell. . Òn -being 
pressed by the plaintiffs to sell.quickly to produce a fixed sum for them, P. Co. 
sold the car to L, ostensibly as principals with the condition that the purchase price 
would: be paid to one of-the creditors of P. Co. At the time of the sale L did not 
know and had no reason to believe that P. Co.- were not the owners of the car.. 
The plaintiffs sued Lin conversion alleging that he had obtained no good title from 
P. Co., who had no authority to sell on terms which brought no money to them 
(principals), They claimed that P. Co., as agent or factor had no authority to 
sell the car except in the ordinary, course of business and that this was not such a 
transaction. It was held that the plaintiffs had not only put P. Co., in possession 
of their car but hed authorised them to sell it with the knowledge that they would 
probably sell as principals, and since P. Co., acting on that mandate had held 
themselves out to L as principals, L had obtained a good title at Common Law 
Which he was entitled to transfer. ` ~~ ` i i 

.: < There being no Indian decision on the point, it is likely that the Courts will 
follow the proposition stated above. 2, te 3 

. ` The existence and identity of the undisclosed principal must be 
—-Before a person can sue and be sued as an undisclosed prihcipal it should be 
shown that it is for him that the agent has acted. The existence and identity may 
be proved by adducing evidence in that regard. 

, “Third party’s rights against the undisclosed principal”.—Section 231 of Indian 
‘Contract Act provides for the rights of the parties to a contract made by an ageat 
on behalf of an undisclosed principal. The basis for the application of section 331) 
is that the agent has made the contract with a person ‘who neither knows nor has 

ee, 


: "49. Keighley Maxted X Co., v. Durant, (1901).A.C.°240 at page 251, per Lord James of 


Hereford. Thus where the directors have power under the Memorandum and Articles of Asso- 


ciation to authorise the agent to borrow money on behalf of the company, the company may 
be held lable as an undisclosed principal (Purnanundass Jivandass v. H.R. Cormac, I-L.R. (1881) 6 
Bom, 326. 3 % 
` 2. (1900) 1 QB. 629. 

21. Sectlon 226 of Indian Contract Act will thus be applicable in this case. 

22. Bowstead on Agency, 12th edition (1959), page 177. 

23. A—Edmunds v. Bushell, (1865) L.R. I. QB. 97. B—Watteau v. Fenwick, (1893) 
I QB. 346. . 

24. (1965) 1 W.L-R. 404 : (1965) 1 AU E.R. 641. i 
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reason to suspect that he is an agent’. In Ghostho Bihari v. Sur’s Estates Lid.*, 
a well-known firm of solicitors entered into an agreement with the defendants for 
purchasing a plot of Jand for one of their clients. ‘The firm made it known to the 
defendants that the land was being purchased for one of their clients but did jot 
disclose the name of the client, until the draft agreement evidencing the said agree- 
ment was sent to the defendants for execution. The defendants revoked the agree- 
ment. The plaintiff filed a suit for specific performance which was contested by 
the defendants on the ground that the non-disclosure of the plaintiffs name, until 
. the draft agreement was sent, was a sufficient ground on which the vendor could 
refuse to fulfil the contract under the second paragraph of section’231. The Court 
rejected the contention of the defendant. P. B. Mukherjee, J. observed that the 
basis for the application of section 231° was absent, inasmuch as the third party 
knew that the solicitors were acting for one of the clients. The, Court has allowed 
the undisclosed principal to sue where this condition is fulfilled.” In East Indian 
Railway | y: Firm Baldeo Gutain1, where a railway receipt for goods consigned 
was granted in’ the name of a servant, the real owners ot goods, i.e., the. undis- 
closed principals were held entitled to’ sue- the railway company ‘for ‘their value 
when they were Jost. : 


This seems to -be a departure from English Law. Under that Law, it is only 
to be averred that the agent was allowed by the plaintiff to conduct himself gs prin- 
cipal and that the defendant believed that he was the.principal.* It is not neces- 
sary to aver that he had ng means of knowing the real facts and no reason to sus- 
pect that the agent was an agent. 

(A) RIGHT TO REPUDIATE THE CONTRACT. 

- The .second paragraph of section 231 confers upon the ‘third party 

the right to repudiate. the contract. It. enacts: “If -the principal ‘dis- 

closes‘ himself before the contract is completed, the other contracting party may 

refuse: to fulfil the.contract, if -he can show that if he had known who was the 

principal in the contract or if be had known that the- G was not a principal 
he would not haye entered into the contract”. . 


and Shephard have taken the’ view that this T appears 
to be founded on the following passage in Pothier’s Traite des obligations, “does 
error in regard to the.person with whom I contract destroy the consent and annul 
the agreement ? I think that this question ought to be- decided by a distinction: 
Whenever ~the consideration of the person with whom I am willing to contract 
enters as an element into the contract which I am willing to make, error with regard 
to the person destroys my consent and consequently annuls the contract. On the 
contrary, when the consideration of the person with whom I thought I was contract- 
ing does not enter at all into the contract, and I should have been equally willing 
to make’the contract with any person whatever as with him with whom I thought 
‘1 was contracting, the contract ought to stand”.* 


_ With great respect. to the learned commentators it is submitted that the state. 
ment bas no ger application” to contracts, involving undisclosed principals, 
for.there the person contadine is simply the agent apd. as to him by auppOsEOR 
there is no error. 


However three conditions must be present to make TA oad MEER of 
section 231 applicable: Firstly it must be shown that the existence ofa principal 
was at the outset unknown to the other contracting party; secondly that the prin- 
a 

25. ATR 1960-Cal 752. ->~ ` PRESS. Eo laa a a eS 

1. (1926) 92 I.C. 1007. se GES : at eae ae G 

2. Borrles v. Imperial Ottoman Bank,-LR.9 CP 38. f 

3, Cited in Smith v. Wheatcroft, 9 Ch. D. 223, 230, 2,2 vn > 
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. cipal disclosed himself as such; and lastly that if the other party. had known who 
was the, principal in the contract or if he had known thet the aa was not the 
: principal he would not-have entered into the contract. R ' 


‘ The High- Court of Bombay is of opinion that the right of ie third party to 

- repudiate the contract under the second paragraph arises only where the principal 
“himself makes the disclosure and it does not arise where the disclosure is made by 
“some other person or the information reaches him-from some: other source. This 
` is based on the strict construction put on the second pardgraph of section 231 which 
“begins with words -‘if the principal discloses himself before the contract is com- 
pleted’ and: unhappily the Bombay High Court in Lakshmandas v. Amnat held 


>that a principal could not be said to disclose himself within the meaning of that 


section, if the other party got knowledge about him not from the principal himself 
but from some other source.* The reason for this strict construction was stated 
to be the language nsed in the first and second clauses of section 231. In the first 
clause, the third- party’s rights are defined where he “‘neither knows nor has reason 
to suspect” that he is contracting with an agent; while in the second clause this com- 
‘prehensive language is abandoned and is replaced by the narrower and stricter 
' phrase requiring that the principal shall disclose himself. The other contracting 
“party’s right to repudiate the contract made with an undisclosed principal at any 
time before completion of contract, was expressly rejected by the Calcutta- High 
Court in Grenon v. Lakshmi Narain Agarwala*® Hill, J., disposing of this argu- 
ment said that it appeared to him that to place such a construction on that section 
would lead to very grave inconvenience and he did not think that he ought to place 
such a construction upon it. But with respect it is submitted mat this view is 
against the express provision of section 231. - 


The words “if he can show that if he had known who was the principal in 
‘the contract or if he had’ known that the agent was not a princi he would 
not have entered into the comtract,” express the Common Law rule that an undis- 
closed principal cannot enforce the performance of a contract which is of so per- 
sonal a character as the parties intended to contract with each other and with 
no’ one else.” In India there has been no decision laying down the elements 
which make the contract personal in character. But it has been recognised that 
in commercial contracts and contracts to sell land knowledge or disclosure of the 
identity of the principal is not material because the third party’s main interest as 
Seller is to get money paid and this is duly guarded by the rule that his immediate 
buyer ‘remains liable for the price.* 


Professor A. L. Goodhart and C. J. Hamson, it ina learned article’, have 
-concluded that (1) every contract is personal in the sense that a person must be 
«identifed as the ee party and that identification necessary to. constitute 
eo: es E eee repr = 

~ 4. LLR - (1904) 32 Bom. 356. 

i 5. To sum‘up in the words of Batchelor, J. with whom Jenkins, CI ey Siis eS 
it is concetvable that he (the other contracting party) should have no right to avoid the contract 
unless the principal, hitherto undisclosed, comes out into the open and claims the benefit of the 
contract for himself’ 

6. ILR. (1897) 24 Cal.8@.C): 231A. 119. “The point was not raised in the Privy Council, 
becanse In the contract itself the agents, M/s. Thomas & Co. had expressly contracted on behalf of 
their principals. 

aad, Waeroa person Anions al atanipa “has cea AER EAE E A 
tho contract was made with agent for reasons personal to the agent which induced the other party 
to contract with the agent to the exclusion of his principal or any one else. Per iii L.J. in 
Greer y. Downs Supply Co, (1927) 2 K.B. 28, 35. 2 

3. Ghastho Behari y. Sur's Estate, Ltd., ATR. 1960 Cal. 752. 

9. Undisclosed principals in Contract ; 4 Camb. LJ. 320. 
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a person ambunté to the-idéntification of an individual; (2) every ‘contract is always 
personal in so far as no individual can fill the role of any other individual, A is the 
contracting party in any contract made by A with B, and there is a continuing 
obligation between A, as A and B; (3) some contracts—in fact a restricted class 
are personal in the sense that the right (or benefit) accruing under them may: not 
be assigned; (4) a contract is personal if the burden created by it cannot be -per- 
‘formed vicariously. So -far as personality in the first and second senses is con- 
cerned, being a common characteristic of all contracts, it cagnot by itself be a bar 
_to the right of the undisclosed principal to sue on any particular contract. But 
` ‘personality in the third and fourth senses, when present, will prevent the undisclosed 
_principal from suing; for-the undisclosed principal will sue in order to assume the 
beuefit or to perform the burden of the contract; and such action would in these 
.cases be a breach of the very contract on which he seeks to sue. 


(B) RIGHT OF THE THIRD PARTY TO SUE EITHER PRINCIPAL 
oo OR AGENT OR BOTH. 


_ Where an agent contracts on behalf of a named principal, as a general rule, 
the acquires neither rights nor liabilities under it. It is the principal who acquires 
the rights and incurs the liabilties under the contract.*° But where the agent 
makes a contract for an undisclosed principal, he incurs personal liability under 
that contract and the third party may sue the agent on that contract because as 
far as the third party is concerned, his contract ex facie is with the agent.™ 
Under English Law in- cases where the agent is personally, liable the other con- 
tracting -party has the option to sye either the principal or the agent unless by 
some act or term of the contract he is prevented from doing so.™ In India section, 
233 of Indian Contract Act enacts that ‘tin cases where the agent is personally 
liable a person dealing with him, may hold either him, or his, principal or both of 
them liable.” Though there is no ambiguity in the language used in the section 
yet it has given rise to`a' controversy. Coutts Trotter, C.J. in P.I. Kutty Krish- 
“nan vy. Kalliappa Nair}, has stated “I have come to the conclusion that what 
the section means is that the person dealing with the principal through the ageat 
may. at his election sue either or he may sue both of them alternatively in a case 
„where he ig not sure whom his exact remedy is against, but I am quite clear on 
this point that the section can only be construed as*meaning that he may sue both 
„principal and agent in the alternative and that be cannot get judgment against 
both of them jointly for the amount sued for. That. would-be to tum a liability 
which is clearty mutually exclusive into joint lidbility’**; But a more logical and 
Teasonable view was: taken by. Leach, ` C.J.. He observed that. “there 
.ig cin, India. a statutory provision allowing. plaintiff to sue, both the prn- 
cipal and the agent in a case: where.the agent is personally liable. -There is no 
ambiguity in the language used- in the section and I am unable to see any thing 
unreasonable in the rule which it embodies.” Also the illustration to section 2337* 
shows that the words “hold them liable” mean that third party can sue both tbe 


~” 
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10., Section 226 of Indian Contract Act. 
11. Section 230 (2) of Indlan Contract Act. 
_ 2. Section 498, Halsbury’s.Laws of England. A 
. 13. ILR. 49 Mad. 900 : 51 M.LJ. 311 : A.B. 1926 Mad. 1213. z 2! 
14. With reapect it is submitted that this view is not tenablein view of the plain language of the 
seetlon, Pollock, Fredric & Mulla D.F. haye said (at page 712) that this section is concerned with 
substantive Law-only: whiJe Coutts Trotter, CJ. seems to treat it ax setting out the creditor's proce- 


dural rights. _ ; ; 

15. T.M. Shamsuddin Ravuthar ¥. Shaw Wallace ®¥ Co., I L.R. (1939) Mad. ; 

1 M.LJ. 509: AIR. 1939 Mad. 520, 523. $ (1339) RARR) 
16. A entera into a contract with B to soll him 100 bales of cotton and afterwards disco 

that B was acting as apent for C, A may sue either 8 or C or both for the price ofcotton. o 
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agent and the principal in one suit and there is no suggestion that if he does so, 
he ‘is only entitled to a decree against one or the other and not against both., 
Thus in Dulabdas v. Mavin17, the respondent bought a ring from M believing her 
to be a principal but later it was revealed that she was an agent of the first appel- 
Jant, the undisclosed principal. The Court held that when the respondeat had. 
paid the money and failed to get back the ring, she was entitled to sue either M or 
the first appellant-or both™*. It is said that the other contracting party may hold 
cither in the alternative, or at his option hold them jointly liable. If he elects 
to hold them jointly liable he can sue them both, but if he elects to sue one only, 
which means here sue to judgment, he must be deemed to have given up his right 
against the other, since in that case the liability is alternative and not joint ‘and 
it is immaterial that he was not aware of the existence of a principal when he 
sued the agent.*° This is clearly the importation of the principle of English Law 
that where an agent contracs in his own name for an undisclosed principal, the 
Person with whom he contracts may sue the agent or he may sue the principal, 
but if he sues the agent and recovers judgment, he cannot afterwards sue the 
principal even though the judgment does not result in the satisfaction of the debt.” 
Though it has got the approval of the Privy Council™, it is submitted that this 
importation is not warranted by the language of section 233 and it is beyond its 
terms. The ground on which this principle is based is itself open to doubt™, and 
the Indian Courts considering this have always sought to limit the application of 
this rule by declaring that nothing short of a judgment, against the agent -cani 
amount to a binding election on the part of the creditor so as to abandon the 
right to proceed against the principal. ® _ : 


- 17. ALR. 1920 Upper Burma 30. ; an 
18.. The leading authority Pollock, Fredericand Mulla D.F. in thelr commentary on Indian 

Contract Act & Specific Relief Act, 8th Edition (1957) at P. 112 and the Fifth Law Conimission 
of India ‘in its 13th report on Indian Contract Act, page 72, para. 176 have also accepted this view. 
© 19. RM. ERM. Somasundam -Chetty'v. M.R.M.UL. Somasundaram Chetty, ALR. 
1926 P C. 136,- Sty Lol Modelals v. Bird! Chand Jivraj, AUR. 1917 Bom. 268. i. + 

- - 20. Priestley y. Fernic, (1865) 159 E.R. 820, Kendall v. Hamilton, (1879) 4 A.C. 504. Only 
if tbo judgment can be set aside on its. merits thatthe third .party can soe the other party. 
Partington v. Hawthorne, (1888) 52 J. P. 807; (quoted-from P: », Raphack—The Law of Agency, 
2nd edition (1961) p. 270. -` oa. x e : Ta 

~ 21. See Note 19 (on this page). mate , i bei 
. 22. In Priestley v. Fernic, (1865) 159 E'R. 820, it was said that the second action would not 
lo, because it would’ bring principal ‘under a fresh liability’ ainco he. was already bound to indem- 
nify the agent in respect of, first judgment. But how can it be said as bringing fresh or double Ha- 
bility to the principal if the agent by not satisfying the Judgment has paid-nothing to the third party- 
In Kendall v: Hamilton, (1879) 4.A.C- 504, Lord Cairons, L-J. supported it on the grotmd that it 
would be unjust to vex principal with an action once the creditor had sued and elected to deal with 
the agent alone. ‘Buritis hard to say-that justice ir met where at the time of first action third 
party did not even know of principal’s existence untit after he had obtained judgment against the 
agent, so that the third party never made a choice between agent and principal. To mept these 
objections recently a theory of merger. has’ been advanced. In the words of Serotton, LJ. in 
Debanhama’s Lid., v. Perkins, (1925) 133 L.T. 252. “When one has merged a contract in e fadg- 
ment, and having merged the contract in the judgment, ono can not use the contract to get a second 
judgment.” . This has got wide approval, but in truth there is no good reason why the original 
cause of. action. should “merge In the judgment, when the judgment has not{and apparently wil 
not be satisfled. -.--  -- : phd - e oE 
23. Thus in Madras case, Raman v. Vairvan, I.L.R. (1883) 7 Mad. 392, it was held that where 

the sult against the agent is dismissed, the creditor may subsequently bring a fresh suit against the 
principal. . Similarly Bombay High Court in Purmanundas Jivandas v. H R. Cormack, 1.L.R. (1881) 
6 Bom. 326 held that suing a person who had guaranteed a Joan to an agent of an undisclosed princi- 
pal without success did not amount to an election to deal with the agent as alone lable and abandon 


all rights.to’ take proceedings against his principals. Caer 
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Perhaps with this view, the Fifth Indian Law Commission in its Thirteenth 
Report on the Indian Contract Act, has recommended the making of a provision 
that a judgment against the principal or the ageat, although unsatisfied is, so long 
as it subsists, a bar to any proceedings against the agent or the principal as the 
case may be™. But so long as this recommendation is not implemented, the aie 
mission will hold good. 


RIGHTS OF THE UNDISCLOSED PRINCIPAL. 


‘Section 231 provides that where a contract is made by an agent for an undis- 
closed principal, the principal may enforce performance of it. He may sue. Ae 
third party for specific performance of contract. 


Linsttations —The rights which the parties acquire inte the doctrine of ‘undis- 
osa principal as it operates in modern ‘legal systems are not absolute. As the 
doctrine emerged to fulfil the ordinary needs of commercial society, it was felt pro- 
per to keep it within certain bounds so as to prevent the growth of anomaldus 
consequences. In -England the limitations are well settled | and in India 
pike ie tienes Contract Act itself. | 


_ SUBJECT TO THE EQUITIES EXISTING BETWEEN THE AGENT .. 
AND THE THIRD PARTY.. 


Where the undisclosed principal sves the third party.—An undisclosed principal,’ 
coming to gue on'the contract made by the agent, must take the contract. subject 
to all‘equities that exist between the agent and the third party. w Where tho con- 
tract is made by an agent for an undisclosed principal, the principal may enforce 
the performance of it subject to this qualification that the person who deals with 
the agent shall be put in the same position as if he had been dealing with his real 
principal. Section 231 of the Indian Contract Act itself expresses this. limitation 
by providing that the contracting party has, as against the principal, the same, 
rights as he would fave had against the agent. . Section. 232 repeats the same 
limitation in a different language by providing that the principal .can obtain ‘the 
performance of the contract. subject to the rights and obligations- subsisting. between 
the agent and the other party to the contract. li 


But the third party can akò the benefit of: this section and this Himit thd 
right of the undisclosed principal only if he has contracted with, the agent without 
faving knowledge or reasonable ground to suspect that he is an’ agent.t . If as g 
reasonable ent man, he ought to have enquired ‘in- what character the person, 
dealing with hi was acting in a particular transaction and omits to conduct such 
ap enquiry, he will not be allowed to take the benefit of this sectiop. „But others, 
wise he can set up any of the general defences which arise opt of the transaction, 
between him and the agent: Thus he may allege its illegality or his own incapa-. 
city or that it was barred by limitation or he may repudiate the contract for eats 
reason which is a ground for repudiation ofa apie contract. Be eye Sy 


The rationale of such limitation is that as there is no enforceable contract 
between the agent and the third party the principal has no right ta sue on that 
contract. Thus in a Punjab case’, the High Court remanded. the case to the Court 
of the District Judge for further enquiry upon the issue whether ‘the agent had 
exercised fraud or misrepresentation so as to give the third party the right to set 
be ig Ppa el i ee Eee eee ee ap aa ee oe 
~ 24. At page 72, para. 176. : 7 ‘ 

25. George V. Clagett, (1797) 101 BR. 1019, Sims v. Bond, (1833) 39 E-R. 511. i awe 

1. This is clear from the language used in sections 231 and 232 of Indian Contract Act, andi 
as was held in Ghostho Behari v. Sur's Estate, Lid. ALR 1960 Cal. 752. - 5 Sij 

2. Eg. Coercion, undue influence, fraud, misrepresentation etc. ` he HO 

3. Jagannath v. The Heap & Co., Lid. & Rajnarain, (1909) Punjab Recorda, 230. ib 
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up this defence against an action by the undisclosed principal. In Makhan Lal 


“Basak” ¥. B.D. Gupta‘, the other contracting party'did not fulfil his one 
hed entitled 


on the agent’s ‘refusal to pay him. It was held that the principal was d 
to a decree against the other contracting party. subject only of course’ to the rights 
and obligations’ existing between the agent and the third party. ' 

: Besides these general defences, in the.circumstances. of a case. the third party 


may have following additional defences. 


-- Right to set-off.—It has been a well-established principle of English Law that 
in an. action brought by an undisclosed principal the third party can set-off the 
agent’s debt against the principal’. But, the right is-exercisable only within cer- 
dain limits. Firstly the. agent must be authorised to act on behalf of the principal., 
Secondly the agent’s debt must have accrued before the third party knew that 
there.was in fact a principal behind him and the notice in order to be effective 
must be actual notice. .In certain cases it has been. suggested.that the third 
party’s right to set-off exists only where the agent had. authority to act as princi- 

or where.the third party was induced by the conduct of principal to believe, 
pnd did in fact.believe that the agent was acting on his own account. 


" There ig no section in the Indian Contract Act laying’ down. specific rights 
Gr defences which the third party may claim in an action brought by the undis- 
closed principal. But sections 231 and 232 are couched in such language as to 
embrace the'third party’s right to sét-off the debt owed ‘by the ‘agent against the 
undisclosed principal. This is dear from thé illustration appended to section 
232, , The illustration reads; A who owes 500 rupees to B sells 1,000 rupees worth 
of rice to B. A is acting as an agent for C in the transaction, but B has no 
knowledge nor reasonable ground of suspicior that such is the case. C cannot 
compel. B to take-the rice without allowing him to set-off A’s debt.. Thus ir. a 
Madras case’ where the plaintiffs had taken -the business of one A and Co. as 
Successors-in-title who- afterwards acted as their agents and continued dealing 
with the defendants as principals, it was- held that the plaintiffs could not sue the 
defendants to take the benefit of the contract entered-into between the defendants 
and A & Co. without at the same time bearing its burden. ye al) G 

.. It is hard’ to argue from the statutory provision itself or from the. illustration 
‘appénded to section 232 that’ this right to set-off rests upon the doctrine of estop- 
pel. „The principle is plain and simple that where the agent, within the scope of 
his authority, is acting as principal, there is a right to set-off unless the other 
‘contracting party knows or has reasonable grounds to suspect that. he is,only an 
.. * There seems also to beno reason to limit this right to those cases only where 
the prinçipal has authorised him to contract as principal; for in certain circumstan- 
ces it may lead to injustice and really it is a contradiction in terms to speak of 
an agent’s authority to contract as principal.* So far as the (apparent) principal 
is concerned ‘he can have authority only to contract as agent for the real princi- 
pal: . . . 


4. AIR. 1934 Cal. 721. 
5. Rabone v. Williams, (1787) 101 E.R. 1020; George v. Clagett, (1797) 101 E.R. 1019, 
.6. Coats v. Lewis, (1808) 170 E.R. 1015.  Ramaxzorhi y. Bororing, (1859) 141 ER. 1050. 
Borries v. Imperial Ottoman Bank, (1873) L.R. 9 C.P. 38. Bowstead on Agency, 12th edition (1959) 
accepts this view (Article 97). Also Cheshire, G.C. & Fifoot, C.H S. have favoured this view. 
(The Law of Contract, 6th ‘edition (1964), page 420). : 
T. South Indian Industries Ltd. v. Mind! Ramajog!, ZI M.L J. 501: A.LR. 1915 Mad, 509. 
8. No such limitation can be spelled out from the provisions of Indian Contract Act. 
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Settlement with the Agent.—It is a recognised principle of Common Law that 
if’ the settlement with the agent would have discharged the third party if the 
agent really had been the principal, then: it will operate .as a discharge as against 
the ‘real’ undisclosed principal.“ But the settlement must have been made with 
the agent considering him to be the principal.*? In the cases of: Drakeford: v. 
Plercy11 it was suggested that the agent must be authorised to receive payments .. 
Tt would seem however that this qualification is quite superfluous, so long as the 
agent is authorised by the principal to act on his behalf. i TE 

| Sections 231 and 232 deal with the rights of. the third party against- the yndis- 
closed principal. These sections lay -down in clear terms that if the principal 
demands the performance of the contract from the third party, he can obtain spch 
performance only subject.to the rights and obligations subsisting between the agent 
and the other party. to the contract. This is enough to suggest. that 
if. the third . party settles his account with the agent which is sufficient 
to discharge the third party, it will operate to discharge him as against 
the real principal. Further it is not necessary, that the agent must have 
been authorised to receive payment. Pollock and Mulla, in the noted 
commentators on the Indian Contract Act have stated: “this does not depend 
on the -principle of estoppel, and it is- immaterial whether the third person has 
any knowledge of the existence or extent of the agent’s actual authority or not™*.; 
The conclusion, therefore, is that where payment is made to the agent of an undis- 
closed ‘principal before discovering the principal’s existence, it is irrelevant to 
consider whether-the agent has authority to receive payment. a 


WHERE THE THIRD PARTY SUES THE UNDISCLOSED PRINCIPAL 


If the third party on discovering the undisclosed principal elects to sue hint 
rather than the agent, it is not quite certain whether the principal can set up the 
same defences which the agent could have set up jn an action against him. In the 
Indian Contract Act there is no specific provision suggesting the defences which 
the principal can take in an action by the third party. In the ‘only case decided 
so far on the point, Premji Trikamdas v. Madhawji Munji1?. it was observed by 
Marriot, J., that the rule of English Law which made: the liability of an undis- 
closed principal subject fo the qualification that he had-not bona: fide paid the 
agent, or that the state of accounts had not been altered; was, not adopted in. the 
Indian Contract Act. The only qualification to the right of the other contract- 
ing party against the principal is that imposed by section 234, namely, that he 
has not induced the principal to act upon the belief that the agent only will be 
held liable. The plea of the defendant that he was not liable because of having 
in good faith paid his agent S. K. for the cocoanuts prior to the institution of 
tHe’ suit, was not accepted by the Court and the plaintiff was: held entitled to 
recover. It was argued for the defendant that section 232 is but a mere repéti- 
tion of section 231 and that the proper way to construe the section is .to substi: 
tute the word ‘former’ for principal and that the section would then be consistent 
with. the exception engrafted by the English Law on the personal liability of the 
undisclosed principal, viz., that the right of the other contracting party to hold 
the principal Hable is subject to the qualification that the principal has not bona 





9. Ses Note 21 on page 29 and also Gardiner y. Davis, (1825) 172 ER. 23. 

10. Tulsi Ram v. Karam Chand, (1912) Punj. L-R. 115, payment made to agent as agent, held 
the payment was not good as against the principal. s 

11. (1866)}7 B. & S. 515, quoted from Powell, Raphael. The Law of Agency, second 
edition (1961), p. 172. i - 

.12. The Indian Contract Act and Specific Relief Act, 8th edition (1959), page 691. 

13. ILR. (1880) 4 Bom. 447. 
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fide paid the agent or that the state of accounts between the principal and agent 
fias not been altered to the prejudice of the principal. But the Court negativing 
the argument said that to arrive at the desired construction, they would not only 
have to substitute.the word former’ for ‘principal’ but it would also be necessary 
to alter the concluding sentence of the section by substituting the word ‘principal’ 
for the words ‘other party to the contract’ and moreover the illustration to the 
section would’ be inapplicable. If the above argument would have convinced the 
Court, the result-of such construction would have been that the principal ‘would 
have become competent to set up any defence against the third party which his 
agent could-have-set up against him. ‘The inference that we ‘can draw from the 
judgment is that the only qualification to an action by the third party against the 
undisclosed principal is that which is provided by section 234. This section enacts 
that, “when a person who has.made a contract with an agent induces the principal 
to act in: the belief that the agent only will- be held liable, he cannot afterwards 
hold. liable the principal”. As the principal’s existence is not known to the other 
centracting party at the time of the contract, this qualification with reference 
to. the ‘undisclosed principal can only come into operation after the principal’s 
existence and identity is being discovered by the other contracting party. What 
acts or conduct will amount to such an inducement is a question depending on 
the facts and circumstances of each case. oe t 
Exceptions—The purpose of law is the balancing of conflicting interests in 
gocicty. Where on the one hand, to protect the interests of the business class 
and to, develop commerce and industry, it evolved the doctrine of undisclosed 
principal, on the other hand, at the same time, several exceptions excluding the 
operation of the doctrine, so as not to hamper the interests of other classes were 
L - Negotiable Instruments.—Under the Negotiable Instruments Act, 1882 
an agent who signs his name to a promissory note, bill of exchange or cheque 
without indicating thereon that he signs as agent, or that he does not intend 
thereby to incur personal responsibility, he is Hable personally:on the instrument, 
except to those who induced him to, sign upon the belief that the principal only 
would be held liable." A principal whose name is not disclosed om the face of 
the instrument is not liable on it. It is not necessary that he himself should 
place his signature on the instrument. ` Under section 27 he may so bind himself or 
be bound by a duly authorised agent acting in his own name. The effect of this 
section is that the principal can only be made liable through his agent on a nego- 
tiable instrument when the agent acts as therein prescribed in his .(the principal’s) 
name; that ig, when he signs as agent. It is contrary to established rules to con- 
tend that in an action on a. bill of exchange or a promissory note against a person 
whose name properly appears as party to the instrument, it is open either by way 
of claim or defence to show that the signatory was in reality acting for an undis- 
closed principal.1* The general provisions of the Indian Contract Act, 1872 as to 


14. Section 28 of the Negotiable Instruments Act, 1882. , 

15. PRS. Pillai v Manuel Sathyanesam, A.I.R. 1963 Kerala 155. , 

Firm Sada Suk Jankidas v Sir Kishan Prasad, L-R. 46 I.A. 33: 36 M.L J. 429: A-I.R. 1918 P.C. 
146, Sitaram Krishna Padhaye v. Chimandas Fatechand, A I.R. (1928) Bom. 616. In Krishna Ayyar 
V. Krishnasaml Ayyar, 1.L.R (1900) 23 Mad. 597, the. Madras High Court, as obiter observe “No 
provision similar to section 23 of tho English Bills of Exchange Act 1882 has been enacted here. 
And having regard to sections 233 and 234 of the Indian Contract Act, it 1s a question whether the 
principal can not be proceeded agnirst upon a negotiable Instrument executed by an agent in his own 
name” Pollock Fredric and Mulla D F. in their commentory on Indian Contract Act and Specific 
Relief Act, 8th edition (1957) at page 706 have concurred with this view. But with great respects to 
the learned authorities it is sutmitted that they have based their opinion on the obeervation in the 
above Madras case and have not even refered to the later Privy Council case of Firm Seda Suk 
Jankidas v. Sir Kishan Prasad, 46 I.A. 33 ; 36. M.LJ. 429: ALR. 1918, P.C. 146. 
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the right? ahd liabilities of the undisclosed principal are not intended to alter well 
established rules as tò negotiable instruments which ‘continue to be goverted by 
the Law Merchant based on general mercantile usage.™ Thus where the execu- 
‘tant of a promissory note did not indicate that he signed it as agent nor was 
‘there anything in the dociment itself to indicate that he did’ not intend fo incur 
personal liability, it wds held that none except the executant could be sued on that 
document.*" However, in Bank of Behar Ltd v. Madhusudan Lal*®, the Court 
said that wheré a Joan’ was obtained for a principal on a promissory note signed 
-by his agent without disclosing that he was acting on behalf of the principal, if 
thé third party desired to sue the principal, Be cone cain na by eae ee 
cipal on tho loan and hot on the , Promissory. note. A : 
ia pee Wien the Agent has, contracted ss N Gale 
the contract in its operation to the parties, themselyes. —The segond exception, to the 
doctrine of undisclosed principal is, that the agent who seemingly ‘contracts as 
principal, has contracted as the only principal in the- transaction, the. Undisclosed 
‘principal cannot sue or be sued op that. contract. The reason is, that if the cont 
‘tract by its description shows that it is to be confined to the parties themselves so 
as to make it a term of the contract, the PESAT of agency is’ eae and no 
One else can sue as principal”... ae ah 

“When such a term is express, ‘tress is ng “doubt abou the operation of 
the rule; but where there is no such express term and it can only be impliéd that 
the contract is to he confined in its operation to the parties themselves, the possi- 
bility Of agency is negatived. Whether this is the intention of the parties is, a 
matter of construction. ‘Thus in Humble v. Hunter*°, where the agent has ‘signed 
a charter party in 'his own name describing himself as the owner of the chartered 
ship, -it was held that the undisclosed principal could not sue. . The true basis 
of the decision, in the absénce._of.a clear’ ratio decidendi, seems to be that, such 
a term was.implied in this case. Contracting by the agent as ‘proprietor’ has also 
been held to imply such a term.** On the other hand the description of a person 
as ‘chartered’™, ‘tenant’ ‘or landlord’ has been held as not to imply such a term. 
Such descriptions no more negative the existence of agency than would the descrip- 


tion. ‘contracting party’. : as . por od 


er ree cae 

2, Lage the agent ‘to Jadgment. —Where the other contracting party has 
elected to. sue’ the’ agent and sued him to judgment, he cannot ‘later pursue “his 
remedy against the principal, even though the judgment against the agent remains 
unsatisfied. This is because in England the liability of the undisclosed principal 
is” alternative thus depending on the. election of the other contracting party and 
ENTE 52 E a a 

‘16: Subba Narain Vathiyar v. Ramaswami Aiyar, I.L.R. (1906) 29 Mad. 88, 92. 
-— -17.~ Durga Prasad vy: Kalicharan,6 A C. 742. 

18. AIR. 1937 Pat. 428. 

19. “It isa well established Law that person who had made a contract with an agent may 

and when he pleases, look directly to the principal, unless by the terms of the contract he has 

‘Agreed not to'do so, and that, whether, he was or was not aware when he made the contract, that 
the person with whom ho was dealing was an agent only” per Petheram, C J in In the matter 
‘of Ganges Steam Tug Co. Ltd , (1890) LL.R. 18 Cal 31, 36. ; 

20, (1883) 12 Q.B. 310. ai 

21. Formby Brothers v. Formby, (1910) 102 L-T. 116. 

22. Drughorn (F) Ltd. v. Rederlaxtiebologet trans-Atlantic, (1919) A.C. 203. 
© 23. "Danziger v. Thompson, (1945): K.B. 654. f 
"| 24. Epps, V. Rthinie, (1945) 1 KB. a 

25. See note 20 on page 29. he Ly Ee SS 
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such election is conclusively proved by obtaining judgment against the agent. ”-a In 
India though the liability of the principal, in view of the plain language of section 
233 is not alternative, the Courts have, accepted the principle that by suing the 
agent to judgment the other contracting party is deemed to have given up his 
rights against the principal. Thus this exception operates. equally in England 
_ Deed.—Under Common Law the undisclosed principal can neither sue nor 
be sued upon a’ deed executed by his agent.2 The Law of Property Act, has to # 
great extent affected the rule, though strictly speaking it is still the law with respect 
to the liability of an undisclosed principal. The deed possesses special sanctity 
in Common Law, but that is not the case in India. It seems, ‘therefore, that in 
India the principal may sue and be sued upon a deed even though it may not have 
been executed in his name. Sa f ° 

. Suggestions, —Theo absence of a definition of an undisclosed principal in. the 
Indian Contract Act has given rise to a judicial controversy as to who is an undis- 
closed principal. It is, therefore, suggested that section 231-A should be enacted 
to provide for a definition of undisclosed principal. 

_ The Indian Contract Act, in sections 231 and 232 deals with the rights of the 
parties. These two sections are worded very much in similar terms. No specific 
reason can be adduced ‘to support the existence of two sections covering the same 
field. It is, therefore, suggested in consonance with the recommendations of the 
Fifth Indian Law Commission? that section 232 should be deleted. 

. Sections 231 and'232 deal with the rights of the parties but the rights arise 
only when the agent makes-a contract with a person ‘who neither knows nor has: 
reason to suspect that he is an agent’.* The third party can avail himself of the, 
rights under these sections only if he has contracted with the agent without having 
knowledge or reasonable ground to suspect that he is an agent. If as a reasonable 
prudent-man he should have made an enquiry as to the character in which the 
person dealing with him is acting in a particular transaction but omits to do sọ, 
he will ` not- be allowed to avail himself of his rights under these sections. 
Similarly the rights of the undisclosed principal arise only when the agent makes 
a contract with a person who neither knows nor has reason to suspect that he is 
an agent. But English Law allows the undisclosed principal the right to sue 
on a simple averment of the third party that he believed the agent to be the 
principal in the particular transaction and it has been held not necessary to aver 
that the agent was really an agent. The rule causes inconvenience to the 
parties and is not conducive to the development of trade and industry in India 
which is still, in its infancy. It is, therefore; suggested that the words, “nor has 
reason to suspect,” should be deleted from section 231. 

Again the words, “If the principal discloses himself,” have been construed 
by the Bombay High Court* to mean that the third party can exercise his right 
to repudiate the-contract only when the -principal_himself makes the disclosure 





25a Morel Brothers & Co v Westmore land (Earl), (1904) A.C. 11. 

1. T M. Shamsuddin Ravutkei v. Shaw Wallace & Co ,1LR (1939) Mad. 282 : (1939) I MLJ. 
509 + A:I.R. 1939 Mad 520 ; Dulabdass v. Manwain, A IR 1920 Upper Burma 30, Shiva Lal Moti 
Lal v. Bird! Chand Jivraj, AIR. 1917 Bom. 268. RM KR.M Somsundaiam Chetty v. . 
MRM UL. Subramanian Chetty, AIR 1926 PC 136. i 

2. Combe’s case (1613) 77 ER. 843. i 

3. 13th Report on Indian Contract Act, p..72, para. 175. 

4. See note 8 on page 27. : 

5. See Note 2 on page 26. z S tone 5 

6 Kapurji v Pannaji Devichand, A.I.R. 1929 Bom. 177. 
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and he cannot repudiate it where the disclosure is made by some other source. 
Tt does injustice to the third party as the principal himself may not make the 
disclosure and thus he may deprive the third party of his right to repudiate the 
contract even though the third party after receiving the information as to who is 
the-real principal in the transaction, wants to repudiate the contract. :It is, 
therefore, suggested that the words, “If the principal discloses himself” should, 
be substituted by the words “on the disclosure of the principal”. 2. ., 


. In England, the liability of the undisclosed principal is alternative and 
third party has the right to elect.” In India section 233 -provides that in cases 
where the agent is personally liable, a: person-dealing with him may hold either 
him or his principal or both of them liable.* The illustration to section 233 
clarifies the matter more specifically. Still, unhappily the Court in ong sense 
imported the principle of English Law by deciding that. if the other contracting 
party,.on his own part, elects to sue to judgment either the principal or the agent, 
he must be deemed to have given up his rights against the other, and ‘it is 
i terial that he was not aware of the existence of a, principal when he sued 

e agent.* This importation, it is submitted,’is not, warranted by the plain and 
unambiguous language: of section 233.’ But this principle has become so deep 
rootéd in- our legal system that a complete rejection of it would result in 
inconvenience. It is, therefore, suggested that to avoid the anomaly a provision 
should be made in the Indian Contract Act in terms of the recommendations of 
the Fifth Law Commission?’ i ' ' f 


The Indian Contract Act does not make any specific provision as regards 
the defences which’ the principal can take when he is sued by the third party. 
The logical inference therefore drawn in Premji Trikamdas v. Madhoji Munji**, 
was that the only qualification to the right of the other contracting party against 
the principal is that imposed by section 234, namely, that he had not induced the 
principal to act upon the belief that the agent only will’ be held liable... It is 
suggested that an express provision be made providing’ for the defences which 
the whdisclosed principal can take against the third party. It would be better if 
the provision is made on the pattern of the American Restatement,” which pro- 
vides that the principal can makè use of the agent’s defences as long as they are - 
not personal to thé agent.** i . i 


. to A = F . > 
I + ze k yy 4 a os a { t 


? 


7. Section 498, Halsbury’s Laws of England, Volume 1, 3rd edition (1952). 

8. See, note 19-at p. 29. ; 

9.” Ibid. 

10. Thedraft amendment proposed by the Fifth Law Commission of India in its 13th 
Report on Inidlan Contract Act, page 93 is as follows >— ts eon” & 

u But a decree obtained in respect of any liability against a principal or an agent, whether the 
decree is satisfied or not, is, so long as it subsists, a bar to any proceeding in respect of the same 
Liability against the agent or the principal, ab the caso may be.” oS 

11. See note 13 on p, 32. : ; . 

12. American Restatement, Agency, Volume 1, sections 180, 203. 

13, Ibid. . - . . 
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on, lon vid dsuly agen lo awad eboo Cone a sos, bail os boven ale 
. “ouahive m okeeimios jon ora biosy ol siio al Tow wb 


odd ery boroqm INAM REGISTERS, EVIDENTIARY, VALUE; ra: aie” 
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LCL y, ‘SkNEARANARAYANAN $ BSE, BES Ad date, ‘Pollan. ae TEPENE fi 
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Jagr UG 2b emt Deh 9 a cr “say VAD 


„Tho, Taam, Rogister and, entries, therein Kerio “thei ‘pvidengiary ‘value in.xirtye 

ot seotion 35. of the Indian \Evidenoo, Act., .Section,.35 ‘of, the Fvidenos, Act js, as 

follows An. entry.in any, public or,othor. official: book; register, or, rpcord, stating 

a fact in issue oF relevant fact, and made.by ¢ public servant. in, the,discharge of, his 

official duty pn by anye other person in the performance of a, duty, snecially. enjoined 
by tho law of the country in which such book, register, or record is kept, is, itself a 

relevant fact.” The reason on which entries mentioned in the section are received 


in evidence ares, di 7d obec. of Pum LE colo yd perder mos oad T 
oobi (i thatthe tntries are madé‘by afauthovised agent! of the publit-ai the course 
of official diy {i à OZ coust4t aba it sonsbrd SoC T; eq orod ub 
“yo ot)gthat the facts: recorded. are, of public.jnterest; or notoriety, and e A 
un! Gi thabit! wobld. be almost impossible!to prove! factéOf a ‘public undtuls by 


peas serra actual’ witriesses’ éxatiiined - on! oath: Geet Se Vl Aa oy mas 
mn Ww aan vi aryl Gg rr arg 4 vik re 
iss 5 H ee er ne “ot ene JA idhod tht 
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e A ine ani id Ea oe ine hd i sa 
aa h cual cout ata ee a will dis Poy ch sede RN: 
accuracy = det = a paar “ whatever ‘thoy 8 a3 tn laced Se 
theirspablicg duty.omaynbeigivenr dn: evidenca vend shall: oo jakon, to be 
true; under-such.a degree; bf; caution. gs the nature; and. -circumstances, of each .. cate 
may appean:to require (Wigmore’s Evyidonce, 4995 Edn Section 1632, 4-D.- -1978)., lt 
depenils upon ithe’ publiciduty: of the person who: keeps, the, negistes: tamake. suck entries 
in tty.after satisfying, himself sof the. traith). an(Wigmerels: Evidence 1905,.Edn,,. Section 
HORA aa 1978) at yhävbe asus it nodes Jud A20 dsd fa corte salt 
r a Conditlons oi atbucly óf @ do bitte. To tönder Å dbéitñónt ‘admissible 
vidoe thi’ soctibh:” three! conditions must ‘be! adtisfidd. First the ‘Sitty: řelie® -où 
a is one in any publio or other official book, registon or fecord: secondly, “it 
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publié: ger E Bo uy Lote uy 7 aE any o BY otep person th per, 
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___This is an exceptional privilege accorded, to public 1 records in in which a public 


officer has to’enter some actual fact, which is known,to-him,- It gapnot,be,extended 
to entries which a publio officer is not expected oo nottpermitted ito mako, 





1. (1896) ILR 2% Cal1366 (370).u' D aA Dip i eh AVA EE Kn I 
2 (1896) LLL R 23 Cal. 366,:(368)21: U2 ul a ALA. Zid GuT lS Oe LG 


J—1 


aed 





48 THE MADRAS LAW soukNaL. fides 
Ali Nasir Khan v. Manik Chand*; M. A. Sathe vw. Deonak*. The presumption as 
to the truth and accuracy of public records cannot be extended to entries which were 


never Intended to find place in such records. Ene Ce eer aC aoa 
duty of the officer to record, are not admissible in evidence. 


“ The very wording of the section conveys the idea of a: duty ‘imposed upon the 
maker of the entry by law or his official position to reoord the information he possesses 
or has gathered in an official document of the nature desoribed therein. It is, further 
implicit that the entry will be of a permanent nature and thus excludes all, such 
writings as are merely of an ephemeral character and in so far as they do not 'incor- 
porate the result of personal inquiries are not intended to'be used for referehct in futute. 
Another idea which underlies this section is that “the person making the entry should 
‘be such as is invested with authority to record a decision which so far ' as ‘the matter be: 
_ fore him is concerned will be, final.” ales, lay of Evidence, ‘1966, 9th Edn: “Vol: 

III, page 1960). i masia, a Mae ia 
ECJ re ae ae ale igs OE 

The entries Konnat by section 35 must be made by the persón whiosd ‘duty 
it is to make them, or under the direction of such person. (Phipson’s Evidence, 
4th Edn., p. 314 ; Taylor’s Evidence, 10th Edn., Section 1594, p. 1146)., \- sa ve 

A public register is evidence of the particular transaction which it was the duty 
of the Officer to record (Phipson’s Evidence, 4th Edp., p.'315:. See, also Ali Nazir 
Khan v. Manik Chand*. If they do exceed their duty in this respect.no weight can be 
attached to any entry which they may make in. excess, of their duty, That the pre- 
sumption as to the truth and accuracy cannot be extended to entries which were never 
intended to find place within x covers of the public registers: has be emphatically po rinted 
out by the ‘Privy Council i in Uman Parshad v. Ghandharp ingh-s ' Whore a ‘docu 

mont is clearly an official document,, but any part ‘Of i it was ‘in excess of the offiélal 
duty by reason of which it came into existence that part may not be. admissible (Rai 
Bhaiya Dirgaji Déo Bahadur v. Beni, Mahto”. : a = 


tg ui bes odh 


That ‘the entrica in the Inam Regiktor are rolbvint dae section 35 of the Evi- 
dence Act ia clear: The fact that the entries therein are the result/of careful research 
of persons who might also be considered to have become experts in these matters; 
after open and public enquiry has given'them a valuo: which should. notbe ’ lightly 
underestimated. There is, therefore, an initial presumption of corregtness as regards 
the entries in that register, but when it affects adversely the rights of -persons 
who had no opportunity whatever of appearing before the Inam, Connie a ite 
presumption would be weak, and only a few instances may, ‘suffice „to, robyt, it, 

Jai Kaur, v. Sher Singh’ : x 


, RI E J fash 
; No statutory presumption attaches, to the contents ` of’ the Inim Register_o or 
similar compilations, but being a publio record pre ared bya publio” officér in ‘the 
discharge of his duties under Government Rules, entries found therein will be a admis. 
tible as evidenc of facts recorded therin within the oops otie enquiry, si thiotly 





3. (1902) 22 A.W.N. 207 : 25 All 90 (103, 104). ` > ee ee 
4. (1897) IL.R. 21 Bom. 695, 698, > ` tO ase? OL Gh Be 
5-6. (1887) LLR. 15 Cal-20: 141A. 127. ae 
7. (1918) 22 C.W.N. 439 (P.C.) : ALR. 1917 PC 197 (1) +47 LO. 250 eu 

§ LLR. (1960) 2 Pun}. 615: AIR 1960 8.C. 1118 at 1121. 
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- reatrictod,to the rights authorised to be enquirọd:into'and fọr final decision but such 


entrie are inadmissible ‘in evidence as regards matters in ‘excess’ or outside the scope 
of the authorised inquiry, and in relation to persons or to the rights of persons who 
had no!opportunity' whatever of appearing before the Inam Commission. The re- 
gister or entries therein are admissible, only so far as duty exists.to make entries of 
statement of, facts on the specific matter. Conversely, the statement is admissible 
for all matters. properly included in the duty, for the duty of statement extends to 
each and all of the facta as to which the omua was bound to inform himself in order 
to make the statemy nt. wt 


As regards the sident TR of tho “qian Register aid entries therein, 
the Privy Council in alte ial edd v. lee Guruswamigal*, has 
thus observed.’ 


a Ca aah. 


TT It must not be forgotten that the preparation ‘of this reenter was 
a great, got of State and its ‘preparation apd contents, wore the subject of much con- 
sideration under glaborately-detailed reports and minutes. Iti is to be remembered 
that, the Inam Commissioners through, their officials made > enquiry on the spot, heard 
evidence and, examined. documonts _ and with, regard to each | individual ‘Property 

Government Was putin „possession not only’ of thé conclusion come to as to 
whether the land was fax free, but, also a statement of the history and tenure of the 
property ‘itself. While their Lordships’ do not doubt that such a report would not 
displace actual and authentic ovidence in individual cased yet the Board, when such 
is not available cannot fail to attach the utmost importance, as part of the history 
of the property, to the information set forth in the i inam register.” This' ‘observation 
rap approved in Sankayanarayana (Pillaiyan , v H. R. , Board, Madras’, atid in 

Periaswam} v.  Sundaresa ‘Ayyar +1. 


i ‘The above observations of the Privy Council are gorrect so far as the Inaiti register 
‘and the entries therein are’ confined to the scope of the Inam Commission. But 
when matters outside the scope ôf thé Iñim Conimissioh are at issue, the above ob- 
servations are inapt and valueless, as stated already. This loads to the nécessity to 
examine the. objects, and scope of ithe, Jnam Commission and its operations. 


“ The Inam Commission “‘its' needs and objécis. + “Rogiilation XXXI: of 1802 was 
‘for thé purpose of: Trying’ thé validity of the-titles of persons holding ot 
raining to hold dands’ exempted from the ‘payment’ of ‘events,’ ‘under grants not 
being ‘Badshal, or Royal grants”. -' Under this Regulation the Collectors were to _ 
foquire a penéral registration of inam ànd were to''institute suits ir the Courts of 
Justice for the payment of land tax in those cases in which it had been bnproperly withheld. 
The eighth clause declared that ‘It shall not be competent for persons holding exemp- 
ted lands -tinder invalid ‘titles to plead possession for any length of’ time whatever in 
bar to ths right of Government to resume such lands’ Broadly’ stated the idea ex- 
pressed | sooms to bé that Governiiient ‘has the’ rights to recover the land revenue 
unless they were enjoyed ‘under proper grants and no question of lintations or pre- 
soription arise against that right.” i 
9, (1919) 37 MLJ. 460 : at pp. [473 and 474: LLR. 43 Mad. 253 : 46 I.A. 204, 
` 10. (1947) 2 M.LJ. 315 at 320 (P.C.) } 74 I.A. 230 : LLR. (1948) Mad. 585. 
11.5 (1965) 1 An.W.R:(S.C.) 119 : (1965) 1 M.LJ. © c) 119.: Casa 1 S.Ç). 688 : (1964) 8 
S.C.R:,347 : ALR. 1965 S.C, 516,at 319. - F 
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- “By “Regulation -IV'- of: 1831," afterwards -- extended by *: (Iùdiat Act) - 
XXXI of 1836 and XXII of 1838, allclaims to ‘personal and -héreditary: gtants, and? 
by Regulation: VI of 1831, all claims to service inams were removed'from: the jurisdie 
tion ‘of the ‘Courts to that'of the Collectors ‘and tho: Board of Revenus; witha fiá] 
appeal to the’ Government... Grants refer; ` among other grants of midnBY"to * grants 
of land revénue and not of'lands.'- Service inamis:‘oxclude efidowmetits’ to ‘institutions 
within the Burview: of Regulation VII of 1817!” ‘Vide'clause VIL of the’ Régulation: 


At Tab SR ate ted HE bak SP a gist Seg Oe Ay ba tars 

In view of the “indifferent use of the word ‘ land’ for sland. revenue... it ig 

necessary here to ponsider bely the ana tenure in Snom India. 
“ wy Dog baer A 

* In. mani Tade Sopy in, land was A to, consist, of; two, main 
Ea terai distinct and independent of each other, viz., the kudiwaram. interest,,.or 
the right of ocoupanoy which arose, from first occupation and beneficial use of the 
‘soil and inelwitam interest, ‘which is din i interest polongitig to-Government as a Royal 
prerogative, tò a share of the , Produce ‘Sf all’ occupied land. ’ This Ahy besh' laiddown 
by eminent Judges ‘of “otr el Court’ cobiversaiit with’ andiént: “Aidai aia 
Mihammbdan, land ‘tadini and dapiovinil ‘roférreti'to sean Codie 
in many d decisions, . ‘The o wa” ai ‘the’ Kudiwatan -’ and’ ‘thi ir hrè 
co-owiers and not landlo and, ténants ii in ‘the Modern n English" ii 'S3- the msl 
waram Tight, ` to be enjoyed b by others than thé Government requin a di 
thg, sovereign, The kidiwaram intérest’ bere British See ee the! her paid 
Which, i is an incident’ of é ition requires no ‘grant and can “have no writen ins} 
trument. The. _sstablished rights of the 1 Tyots as found’ the ‘Board of Revenue 
in ‘their’ “enquiries into the nature of "the | ‘ryote? right” in orent part of ‘the Presi- 
denoy has been described” in their proceedings” dated Sh Jantary, 1818 a8’ follows. : 

“The universal lly distinguishing character a as „ Wellag the chief armaa of it a 
class is their ¢ exclusive , Fight t to jhe hereditary, possession and “asufriict of thé'ap 
long as they, ‘tender § 4, portjon of, “thé produce i in tho  länd, in kind or in’ a mney, a 
public reyenue.”, tad AAT anaes bale en E Tan Uy cee, ORONI 

Doubts hdving dccurred regarding the meaning SHA construction bf the Rigli 
tions enacted; for insyring the prompt realization of, the rents dug; and payable by 
the actual,cultivators of tho sojl:. -4--it;bọçamẹ necessary for Government to, declare, 
that in passing-those Regulations it had no intention of. -authorising BY. infringement 
or limitation, of-any established. rights; of any plass, of its subjects, ,whatsoeyer, -Aueh 
‘rights. being. properly determinable by judicial, investigation only and, Regulation 
IV. of 1822 was passed:declaring the, rights. of.the, qultiyators, ; Sir, Thothaa, Muhro 
writing in ;1824 observed that the-rights of ryots came inte existence. mostly, pot: under 
any letting by the Government of, ‘the, day.. (Arbuthnot? 8, Selections from, the „Minutes 
of Sir Thomas Munro, Vol. I» '234). Hea says,:.‘A raiyat oSividæ jy with. Govern- 
ment all the,rights of the land, whatever is not resorved-by. Goyernment belongs t to 
him. . He is not a tenant-at-will or;for a term. _ Mr. Elliot in his Minutes, dated. 16th 
June, 1859, in connection with the Inam’ Commission $ said that a : Persons, in England, 
without opportunity of judging from direct observation, and many | in India with 
better means of information; consider an inam ag a grant of; 80. mych.. land by the 
State, in which is vested the sole. proprietary right, to alt lands, and such. a belief has 
led to many 'fatal mistakes’ Thore is-not an acre of land’ in Southern India. which 
does not belong, however, much the title may have been inipdited, to a retognised 
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‘proprietor.or municipality, subject.only to the payment of land tax, long the sole 
and still the main source of the public revenue. The very idea of a.aovereign, being 
the sole propristor of all Jand in his dominion, is opposed to reason and experience. 
The ‘agsertion:of-such a right in Europe by the introduction of the feudal system was 
‘a gigantis! military ` usurpation.:.!........... What the Ruling powor- did ` bestow 
‘by the-issud.of a sanad of inam,’ was the alienation of a portion of the land tax'to 
some ‘specific. object, "sometimes ' in’ ‘favour of an individual for past or present 
services, sometimes’as' a'mere ‘mark df the favout or caprice ‘of the -sovéreign, somo- 
times:to .a' Community or:-public institution; in the nature of an endowmént-for its 
‘support. ' But-in every case; the inamdar was: ‘only entitled to’ the assessment ‘on the 
particular spot specified: in hia grant, which he collected - -thfough his own cxertions 
instead of receiving it. direct ‘from-the treasury. - This system of saddling the pay- 
‘mént of-public demands ‘on. particular Jocalities. -is a‘ gonéral ` practice of eastern 
‘finan¢s.: ‘So from this‘ it-is clear that for the Possession of an inam or right to collect 
the ‘Government revenue a Royal grant, is required as Government alone has the 
-absttactright to dssign its share of the produce, commuted, ad it later was, to a fixed 
aoe Deen: called: assessment,” me Da ea o oa aD O? 1 


„Regulation, XXXI of 1802 by alio. fii and the épatinuancs of | the inams 
‘hold -on grant, at the-date of the British assumption of the province in which they wore 
situated, and not subsequently, cgcheatcd, tọ the State, or resumed and assessed for 
the public revenue, provided they wore still at the time of the passing of Regulation 
XXXI of 1802, held by the same family without let or molestation i.e., interference 
.or .Tesumption. {mams -held under grants not in terms hereditary, or alienated from 
,the family of, the origipal,;, granio, or held without. grants had to. be investigated, 
resumed and, _ assçasod, for ‘public, revenue in this clause is „of some significance. 
Resumption implies. taking back when it applies to a "corporate material but can- 
collation or annulment- -when spoken of about a right. The grant being a right to 
collect aasesamont Tesumption means ‘annulment of that right. -\‘ Assessed to public 
-rovenue } ’ means bringing, to the Goverment rentroll. So by resumption and 
assessment to public. revenue, what is. meant is that the our ryot has to pay 
sere the , public dues , direct to Government. .: - 


=e the’ inam incindod the land, resiimption has to bs followed by. a RE or 
‘fresh, grant, of the land subject to assesment. “At this place it will be apt to quote 
‘tha view “of the Goverpmient as to “the. origin | of the inam as expreaséd in G.-O, No. 
66, ‘dated 19th January, 1857 that Very many of existing inams where they; have, 
the ‘semblance of authentic origin, were ‘given by parties who had no right to alienate 
revenue in, pərpatuity,, ‘auch: as renters, potty, Zamindars, poligars,. ete.” 


` The. investigation on every oocasion of lapse, alienatiohs, and'escheat was’ 'in- 
deed tho worst feature of the system long in force. It occasioned endless annoyance, 
Vexation and uticertainty to ‘the holders of the melwarami right ‘and increased very 
‘considerably thd work of the Revenue establishments? Inams or estates of melwaram 
dua'to ‘thio Kaisto von the transfor froni the’ time of the original grantees whether 
“by sale, ‘gift, br adoption atid é enquiry on lap3ds had dopreciated ii value and became 
presarious “it tenure and the holders had ho security. 


yout, ° Lae ’ ohh oe vt 
: In fact: ths Sis of ma was so uncertain, being dependent on ae ee rules 
lito known to the publio, and subject so-continual ‘change and the title subjected 
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to interference and inquisition on every lapse; that it was srindoubtodly loss valuable 
as property than it icons would : tr 1 


sath Vy 
While the various mulk aid in oei iy tha Goverament: fer tho 
investigation and, decision of claims for the continuance of the jnam after lapse or 
alienation and the injurious tendency „of the yarioug- and: ,confijcting interpreta- 
tions put on the rules aggravated by their unequal operation in Districts, were being 
viewed with disfavour by. the inamdars; thë Court, of: Directors , viowed: tho 
enormous oxtent,to which these exemptions from taxation, whenever: they. did nat 
secure equivalent in. service, obtaining „in, the. Madras. Presidency,.as no doubt; 
serious evil, not, only as diminishing the revenue and preventing an equifable ap- 
portionment of the necessary byrdens of the State upon tho general community, but 
„as being injurious to good Government, if fiauds on which many of these claims were 
supported to rest, should be successful and they considered it objectionable in .prin- 
ciple that a portion.of thedand revenue, should ba permanently. set apart for the main, 
tenance of a class of persona who had no legitimate claim upon the State to,support 
from it, and thus hold out inducement to idleness and fraud, and continual 
pauperism. They therefore doomed it desirable to fix some limit to the enjoyment 
of such’ grants and as they were unwilling’ to catise distress by the sudden resumption 
of the lands (méaning the mehwaram' right in the ‘land) they resolved tœ continue 
them to the preset Slaimani to Da enjoyed i iw inam totini only sare their- 
tive lives: RA fob haan yoj 
‘ . 8 ete? a a ern ry oe "tll as, ap T 
While such was the sedi opinion’ of * ‘Govetnniént ott the subject, the ih- 
surrection of Narasimhareddi in Cuddapah District took place’ dnd ‘the Special 
Commissioner, Mr. Inglis; came to the conclusion thas'the proximate cause’ for’it 
was a coursa of measures taken in relation ‘of the stipulated“ and''presoriptive rights 
‘of property in the district. This led to’ some rethinking ‘The Court of Directors 
therefore observed that whersover suoh rights actually exist they should be respected 
by the’ officers of Government, and ‘that‘approhensions in the minds of the people 
on that head ‘should be’ effectually removed. They said’ that in dealing “with 
. questions connected with the right to property it ought to be borne in mind that 
long undisturbed possession not only affords evidenos of the oxistence of the right 
but moreover, with respect, to landod property and to tenures affecting, whole © 
‘of parsons, oreates on considerations oqually of policy i and justic’, a powerful motive 
with Government for not wishing tho possessi a to be disturbed: ‘They, therefore 
_ kaid down the principle that after long possession ' taditly ‘permitted it would, be’ only 
fair to deal liberally with these cases and. to forbear to resume immediately ‘and that 
presumptive interest grown out of i a’ permissive aes of -about half a “gentry 
should not be objected, to. We) yb Lee aaah SA ts pape aly 


In their Despatch No. 8, dated, Ist September, 1858 they said that the ‘sottioment 
of the inam question having boon neglected by the administrations, something 
moro than strict tight was to be taken into account as it might well be pleaded 
by many, holders of inams that they would have had the. advantage of, much org 
“and perhaps some written testimony, had not the Government dolayed, the enquiry 
in some cases for ninety and in others for nearly sixty years and observed that iù 
very few cases would the original grantee be still alive, that inmost the estato: would 


already, be in ths, third generation, and. that,it could not be supposed that: the 
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possessor. would acknowledge tho justice of resuming inherited rights which he had 
looked upon as a future inheritance for his children. Fully Sensible of the vexa- 
tious nature of the énquiry they said that abstract justice must give place to popular 
feelings and prejudices in regard to the Tesumption of an inam. : 

_.. The Court of Directors referred to the constant practice of Native Governments 
of exacting a “ Nazrana ” or fine on every case of succession to inam property 


to, make the inamdars contribute in a moderate degree to the requirements of the 
State, and observed that in consideration of the absolute security of title about to 
be conferred, a light assessment should be imposed in the nature of a jodi or quit rent 
on every inam confirmed to tha incumbent for personal benefit, and that it should be 
left to the option of the successive holders of inams to redeem this quit rent by the 
payment of-a' gross sum calculated according to rules to be framed for that purpose. 
‘They went ọn to observe that it might tond to reconcile the holders of such lands 
(meaning interest,in land) to the proposed quit rent if the oxisting restrictions on'the 
transfor of. their, estates from the line of the original grantoos whether by sale, gift, 
or.adoption were abrogated, and if an indefeasible and unrestricted right to property 
‘Were granted, to them. The Honourable Court wanted a distinot department to be 
established with the least practicable delay for the investigation of inams. i 


' So tho Inam Commission was sanctioned with the object of substantially improv- 
ing the position of the inamdars. or holders of the estate of melwaram right, through- 
out the Presidency ; to give security to the landed property (meaning the estate of the 
inetwaram right in the land considered as landed property in itself) ; to confirm and 
'hot to disturb title and’to enhance the valuo of land (meaning the melwaram interest 
in land) hitherto greatly depreciated by the conditions attached to its tenure. In 
pursuance of these objects, undisputed succession for a certain period was to be 
‘Tespected., ; undisputed possession (onjoyment of the molwaram interest) for a given 
term '(50’ years), whatever may have been the origin of the inam (melwaram right), 
Was to confer a valid title ; and even when the title was invalid, if the (melwaram 
Fight) inam Was not acquired by fraud of the actual holder, a good title was to be 
‘given ón condition of the payment of an annual quit rent, or a fixed sum once for all. 
‘And the advantage expėcted, from the final settlement of the inam terfure (melwaram 
ténuts) upon these principlés waa a general contentment of the people, producing a 


Ta jourable ‘reaction on the prosperity of the country and on the resources of the 


State, 

Tho Inam Commission was appointed in 1859 with the twin object of retrenching 
-exomptions and privileges which stood on no valid ground, and of confirming the titlos 
to. the rightful ‘holders of Inam (paragraph 5 of G.O. No. 1531, dated 16th November 
-1858 read with G.O; No. 421 dated 22nd January, 1859 and paragraphs 2 to 4 and 
30 to 35 of Despatch No. 8 dated Ist September 1858 from the Court of Directors). 


Tho inam proceedings were thus, in fact, primarily concerned with the fixation 


‘of quit rent of the inam lands with a.view to offer to the inamdar the enfranchisement 


thereof on condition of paying the quit rent in perpetuity. The quit rent is an annual 


' payment to be made by the inamdar to Government for the release of ita reversionary 


right in the unenfranchised inam. To fix the quit rent what was done was, in the firat 
instance, to calculate the revenue that the Government would havo derived from 
village in case the entire inam lands were converted to ryotwari and this was done 
“by doting down the actual.extent of the cultivated lands at the time and assessing 
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notionally: to apptoptiate rates payable ithercon: in: ‘comparison with the: prevailing 
rates of ‘asdessment in neighbouring ryotwari village or villages. ‘In respect of. part 
yillage inama-or minor inams aa they are. termed technically;.the assessment.as per 
settlement rates were adopted’ ifthe inam” lands woro in-nyotwari-villages of which 
settlement had already taken place or the survey assessment wag adopted if survey 
had taken placé or the rent pdid"by the cultivators’ to the inamdars was ‘adopted in 
other cases. Having thus notidnally assessed tho'lands, thé‘quit rent‘was fixed àt''å 
oortain proportion of such: ‘assoasment ' (this assessmont boing taken asthe valué of thé 
inam right, which, was ill Advisedly termed! ‘as the, valuo ‘of ‘the inam land) tho“; pró: 
portion vatying with’ referents to thé natiire of the aac tight of the Govern 
ment as detormiried by ' various rules mado" i in’ shite behalf. ts eee a 
The rates’ of quit rent ‘wore calculated at 1/8th; ‘tinea 1/2‘of the said assess. 
ment and had nothing to do with-eithér the ownership of the’ soil:or the kudiwaram 
right or-its: origin,‘ whother it arose from’ occupation or from grant: ‘The only and 
necessary inference is that the Governmenit’s right ‘ther was ‘only to ‘a-share of tho 
annual produce from otcupied land or itë commuted-value ih monty; the -rènt p coss, 
land revehue or'adséssment by whatever dame it wa’ then called. “It did not extend 
to land. The-Govetnment never tlaimed ‘any-right in the-sdil’6f- the inam' land. 
If. the Government had any right in the kudiwaram interest, when they claimed 
revorsionary,: Tight in the melwaram interest in, land, would thoy, “not, have claimed 
Teversionary right, i in the kudiwaram’ right also, ? , when, for the mere extension’ of 
right to recelye. the melwaram the Goyernment demanded, consideration, would they 
not havo, E a premium for the ,oxtension, of, rights , over the Audivaram 


interest? 2 EA E T E SE 1 3 ETEA wf h fil es Baia era (te L si 


aa AA i Oe 


“As” a.,fosult da the consultations "between ‘el jnombers’ of ‘the Goyerndp-in- 
Counéil of Madras, the Minutes of ‘the’ ‘Governor and Presidènt of the Cour ` Sir 
‘Charlos Trévelyan, dated 13th May, 1859 were adopted: as the principles by ‘which i the 
sottloment of” the Tiama c of the Madras. ‘Presidency. was to. bo ided (vide ee 
No. 905, Revéniis, dated 8th, July, 1859)."" In G.O;, No. 919; Revenue, dated: JT 
July. 1859 ‘tee: Government ‘approved, the draft ft ingtrgations and 1 the form: of f 
proposed by ' ‘the Inam Cominissioner, | GN: “Taylor j in the ‘engfosure’ to his lottor = 
‘63, dated 5th July, 1859. “Tho relevant instructions the Course of procedure 
to be observed’ by the Deputy Collectors in recording claims and’in investigating 
titles to inama in the several districts of the Madras Presidency were : 

' party aan eg Pa A Bt ae. fie Whe Cee 

- “ (1) The investigation'into' the validityof all inams wilh’/be. made. iby: ros- 
jolh ‘officers. of ‘ths rank. of Depúty*Collectors;.. 4...34. It:will'bè conducted 
from Taluk to ae the-presence | of! the assembled.’ inamdars: ‘and .the - village 
authorities... ‘sin the’samb manner‘as annual! settlembnts-of:land revenue are 
carried on by the Colletta dees a 


Pry af gy vn L a 


ti 


- (2) Thè -Officers deputed’ will enter thd- results of- their enquiry !in ' ‘English 
in á tabular form‘of register. Printed ‘forms will be furnished to'them for" this pur- 
pose, one for eack village. :’ A separate register in-thé Same! form will be Drepored. of 
‘the shrotriems,:  agrahàrams and- whole inam villages” iin each-:Tàhik. ` N 
anit y ES TS athe Daye S pte ou ¢ aS! 
(3) To facilitate the preparation of. these. regigters printed vernacular forma will 
be previously. furnished to the village karnams........,.... Tho karnams will prepare the 
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statémonts...i.0.0:0%..77andiwill enter-thervin-all the inams ct present:existing in the 
village, whether in the possession of tho parties, or:temporarily under attachment”; 
oxclusively of the village service inams, for which a separate form of register will 
‘be prepared:. TE faite apu D] Toe cp ate Tzu ety ae ue ay 
ont (4) 4 Aredia ihinda h Kadai eae Moke ia ee BB “aie, Sas A 
(5) Tho ‘superintending Taluk’ Officer will carefully. scrutinise “ths extent 
‘and Ey aes of the several inama ag “éntered . by the" “kaftiams, and’ will “purther 
‘satisfy himself that they correspond with, the jamabandy ` OF ‘Other. ‘accounts ‘Of his 
taluk’ whioh show the ‘oxtent of the’ oxisting inams in ' the soyoral villages. "Where the 
inain land i is Unastessed, the: asaeasinont of similar Government |. land’ in ‘tho ‘villag 
shall ` bo’ enterod, “and ` where ‘the government. land also beats nó’ -fixed Asesmen, 
“the “tissesimmerit shill be éntored ‘with ‘feferonde to ‘thie rept paid by the cultivators’ io 
the inamidar, ‘or’ in such other’ ranner ‘as ‘the Corhmissionter,..... asie may’ oohsider ‘the 
best and ‘most practica bl modo’ of exhibiting tho ankal value of the’ Jad. poate 


7 a ree Wo poisas pig (registor’s) ‘préparation, ‘ought to occupy ‘bat’ a i very hori time, 
and. on tho arrival of the Deputy, ‘Collector ‘at, the Ta luk cusbah, it, will, ‘be. J delivered 
to him,, attested by the karnams -and. “the, Taluk auperintending: “officer. y eee 
(8) Previously. to. the-arrival-of the Deputy, Collector at the -Taluk-cusbah, 1a 
general invitation’ will have -heen issyed, through the Collector of the district, calling 


‘upon. all-the inamdars.to, be in.attondance at the expected time; with their sanads and 


title doods, and with- 3 written statement giving their. amp, ago, pee of residence, 
mapner and dato of “their acquiring. the inam ; and the’ Tahsildar, will be instructed by 
the Collector. to secure their. ‘attendance in the- same „manner as that. of the , Tot 
for -the jamabandy, settlement. BW Seka ee a a a ot 

y (9) After - ascertaining that these-necossary: .preparations are made, the’) Deputy 
a will přoceėd to: tHe Taluk Cubbah with his establishment;: Gifrying- with him 
all registers and other standard apo eats to tho: ihams of the Haga ‘Which 


(10) Being thus provided with every information in ths Taluk | or Huzur 
Records, with a statement containing all required particulars ready pı by 
tho karnåm, and ‘checked by a rosponsible taluk'6mivsr, having’ the! “village | officers 
‘and-inamdats in -attendafice, and the Tahsildar at hand to’clear‘alt doubts, an intelligent 
and responsible-officor in 'the-position ‘ofa Deputy ‘Collector, “whose! undividéd ton 
‘tion’ will'bé devoted! to the’ work on the spot, -inay be expectdéd to'ptepare these ibea 
with: a- rapidity, ` a ‘clearance and ' l ekactness; cleat unkkndWwa “ander the: present 
‘system of! teporting lapsos: ' a 
Site qe) He Will prepare ei from tte Varta statment and tts Huzut records, 
‘shock ‘and’ Vorifying th! obte by’ fhe othér, and lasdpttaining 1 by' a' verbal “inquiry 
all points which''are ‘not to be found’ in the’ focbfas! such as thé ‘télationship’td ` ‘the 
prodeocssors, existing family, and actual title of the present incumbent: * ‘He will 
also examine and satisfy himself of the authenticity of the:sanad, and ‘-othor title 
deeds which may be produced, and which. in cases: of donbt will be ‘forwardedito the 
Commissioner with the:report of ithe cases. An the colunin of the Register! set.apart 
for remarks, he will. enter succinctly. the nature of, and the ciroumstances relating to, 
tho-inam and its present ¢laimant, with the ‘purport-of any..orders- which may have 

J= 
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been passed regarding it on the occurrenos OPADY: One RPS 2 and he. will give :his 
own recommendation clearly ead mete: fat ce be AES S deste clay 
/ (12) els ics cinlb ea E AT ‘ A ee Po grt ys 

(13) Should any of the amdan Soit to appear either in person or «by an 
authorised agent in compliance with the invitation issued under Rule 8, a list of 
such absentoes ahall be furnished by the karnams to the Deputy Collector immediately 
upon his arrival in the Taluk, who will thereupon i isguo, individual notices through 
the Tahsildar to the absontecs, calling upon them to appear in person or by an autho- 
rišod agent’ with the required information within a period of 15 da unde the 
penalty provided by oxisting Rogulations, 'viz., the dttaċhment by the ‘Bllector’'« of 
their inam lands ‘for default and the full assessment, of” the’ inam, aftor ‘the, expiration 
‘of one year if default continued. The notice shall be sorved” ybon ‘the’ tnamdar or, 
if his place of residence ‘be not known, upon his representative or “the. . person in 
possession of the inam, or jt shall be posted in the village choultry, or (any other publio 
building or place in the village in which the inam is ‘situated. 

(14) If the inamdar or his agent fails to appear in ‘obediones to this notice, the 
Deputy, Collector will-note the same in the’ register, “entering in’ it’ all the information 
that can’ be obtained regarding the inam, to enable ‘the Commissidner to“ dispose’ of 
the case. If the information is found to be insufficient for this putposé, (disposal) 
the Commissioner will forward a list of such cases to the-Collector:calling upon him 
to attach the inam lands in question pending the appearance of the tnamdar.: ‘The 
proceeds of the lands during the period of attachment will, as a general iii be carried 
TOE emia) Cove ie WE | Pel he a eee be. uta 

- (15) After the Commissioner’s departure from the district) should ih Imanir 
or the party olaiming tho inam appear before the Collector’or his' assistant within the 
period’ of one’year from the date`of the notice it willbe the duty of the ‘Collector’ to 
investigate the case and forward it with all the required information for the disposi] 
of the Commissioner, and failing the appearance of any claimant.withi that period 
before Government officsrs, the fact should be . reported. i ‘the, Collector, to the 


Commissionet in view to the full assessment of the times os te iag OD 
(16) raei ORA dede uo ta noeg k ingine F oua wean 
she 8 vr eo m 


(19) Immediately on the ‘completion of the inam register. for F reach y village, a 
after the recommendation of the Deputy ‘Collector has 1 been, recorded i in each 0ase, 
it will be forwarded to the office of the, Commissioner. ‘The. final decisions , of, tho 
Commissioner or his speçial Assistants ‘will be entered. in the last, column; and, in 
‘accordance with these decisions title deeds, under the. signature of the, Commissioner, 
acknowledging the validity of their present tenure and specifying in cach aE 
term, upon which it may bs” conyerted into a freehold, will be Bresented to 
‘inmamdars assembled according , to previous notice at ‘the’ Cofnlaionet 
which will be conveniently hold äta Ga m in ‘respect of nan or more ‘tajuks, : 


) eesesssosoo Je eeeeenees La M ar E PLT T nya 

(21) AT Craon o a’ ook 

it will be. evident from’ the above. inateuetiona: that the: Inam. commission was 

snot at all concerned with the cyltivators, or the occtipancy ryotd of: the. inam”: ands 

` or rather lands from which the inams,were derived or drawn. .: That ‘there. were 

cultivators in ecoupation of the lands will'be’dear from the fact montioned in para. 
w 
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5 that where the inam land as distinguished from Government land is. ungssessed 
and similar Government land also .beara no assessment, tho. assessment shall be 
entered with reference to the rent paid by the cultivators to the inamdar. The word 
ryot occurs only in para. 8 and that to indicate how’ the attendance of the inamdars 
is.to be socured for tho. Inam Settlement. The Government ryota are assembled 
for revenue settlement (jamabandy) and the inamdars are assembled forthe settlement 
of.exemptions from payment of assessment or inam .sottloment. The word land 
occurs: in' para. 1 in connection with settlement of Jand revenue in para. 5 in inam land, 
Government land and annual value of the land :.‘ Inam land’, implies land from which 
the. inam,is derived ; Government land implies land from which the Government, 
derives 1 revenue; ang annual valus of, land. means the rent í or assosament, Le., the í com- 
myted valuo of t the royal share of the produces; in para. 13 it occura in inam land as 
gubject tò attachment for default to appear for the enquiry , ; by attaching ‘the land 
the assessment becomes payable to the Government as will be evident from para. 14 
where also ‘land’ occurs in inam land'and where the effect of attachment of the 
land is clarified.’ The words “‘ extent of the Inah” occurs in para. -5 and para. 6. 

These words are technioal. Inam isthe melwaram or the royal share of the pro- 
duce in kind or commuted into its money valus, of a, certain extent of land. ‘The 
two mairi interests in land recognised in ancient India aa already stated are the 
kudivaram and the melwaram (Venkitanarasimhanaidu v? Dandamudi ' Kotayya**, 

Narayana Ayyangar v. Orr!*. This has been’ approvingly quoted in Vedanarayano- 
swami Deyasthanan v. State of Madras!*, and again in M. K. Subbachar y. State of 
‘Madras1*, by the Privy Council in Lakshmanna y. Venkiteswaralu’’, in Perlanngn y. 
Amman Koil" and in Srinivasayyangar’s “ Progress of Madras Presidency during the 
last forty years of British administration ” otc. The melwaramdar.and the kudi- 
waramdars were not the landlord and tenant as understood in Modern English law 
but were co-owners. That is why the. ryotwari settlement was with the cultivators 
or ryots or oocupancy ryots, Le., the. owners of the kudiwaram, and the inam settle- 
ment was with the inamdars or owners’ of the melwaram. That is why the inam 
settloment ‘enquiry was: not concerned with occupancy ryot. Thet is also why the 
word “land” is sometimes used instead of “land revenue.” The inam’ enquiry 
was of rent free tenures or inam tenures i.e., regarding the estate of melwaram as 
distinguished. from the estate of kudiwaram. Attachment of the inam land means 
nothing. more than the attachment of the inam interest or the melwaram interest in 
tho land, and it is that melwaram interest that is credited to Government on defaylt 
of the inamdas to appear for enquiry. And what is the penalty for default, for more 
than a year—only full assessment of the inam, moaning the inam interest, in the land, 
that is the melwaram interest in the land ; in offoct, it amounts to the resumption 
‘of the i inam in exercise of the Sovereign’ 8 prerogative reversionary right to the i inam., 


"Ewn though tho burden. of proving ‘a valid grant rested with tho claimant, the 
Ravente accounts (public accounts) were considered sufficient and the best eviderice 
without production of other proofs, especially in view of the directions of the Court 
of Directors that long possession eliminated need of sorutiny of original titles, ~~ 


"242. (1897) LL.R 20 Mad. 299 : 7 M.L J. 251- 

13. (1902) 12 MLJ. 449 : LLR. 26 Med. 252." Piima SS z 
14. (1965) 1 MLJ. 1 atp. 4 : LLR. (1964)-1 Mad. 212 °° *) aane aro p 

|, 1S. (1967) .1 MLJ. 206 at 242. . M 

"À 16! (1949) 2 MLJ. 500 : 76 LA. 202: LLR. (1950) Mad? 567- ae 

217. (19521 M.LJ.‘71 : ILR (1962) Mad. 741.05 > > Z 
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+ --.Fhe [ham registor: therefore prepared the. ‘records * about. the enjoyment: of 
moelwaram right. and. about -the -persons who! enjoyed .thém.:with reference.to the 
Village ‘and Taluk-records and checked with, ithe: Collector's, Office records.’ Verbal 
enquiry was only in respect : of points not. found in the. records—-such: as relation= 
ship to .the-ptedcoossors;. existing family, and actual titlef ofi.the present.: incumbent 
(para. 11). The’ inatndars that isthe- melwaramdars: were.’ asked to give:_written 
‘statements abdut their'melwaramuright and not-about the, occupancy right-or -of: the 
docupiers: of “the lands from whith the.rinams, are, derived: -Soi theimrstatements 
were Only: ia téspect of tho melwaram: right. o adi Yourin bas iol we wate 
in The Words * aifulat Yaldo of" tho Mind > ih pati!’ sik Bigtietdane. Land’ Hele 
megins tho’ interest’ in lind, 16, | ‘meiwhram’ interest’ $k fad 'di*the' rbyal “shard 


i Peer re CU nS weer a rappare + li are eae DD. tases thy hea trogys 
ot, the produce, of tho land revenyb ‘assdasindnt:"/ The method’of “workiig out, thi 
antual valus OF the lind orassoas anent thakes 5 the mattér vary cledr” $ 0? Tobis 


s., In his lotter No,,71, datod ths ¢lb July, 1859 to thé’ Seérptiry’ to’ Government, 
Revenue department the Inam Comypissionor mentions assossmont #s the estimated 
Fee ad enor he land ga also, the,reversionary right of Government W, T. Blair, 
the Officiating Inam Commissioner in, hig report on. the entire dperationi of the. 
2am Commission states that the value of the publi clainis oa Jand wis Galéulated 
in the form of an annual quit rent comimutable, at, the discretion, Of the holder, for 

4 fim, equal fo. the present value of the anantty. ae ah aaah 


* Tó sunup again from the ioircular. ihstructicns -of =the-Inam:-Comimiadibner, 
dated: Sth July, 1859 approved-by Government ‘in: G: O: No.-919, IRovénud;) dated 
Tith July, 1859 it is clear that ocon S Lye ee as uud sa a tae, 
tls (1) ‘The occupangy fight was not enquired into: t k e u ay wa Ped 


! Beat oases AVES att EAN 


ž i 2); The occupancy tots “wore not ehquited.” ) dy Pf eo ot: ful. 
vis. G) Land means an interest in Jaid belonging to, tho, isamdars, fe., tho 
melaram, right in the lands . from which, their inama wore dorived.; |, 
t -, (4). By “extent of land”. ig meant the.extent of land from,avhich the melwaram 
right ig derivad.-. BiR pap EE ON (OES Se SEED a Gee E afs 
zn. (5)! Value of the land” meant the value of the interest in land that ia melwaram 
or inam interestiin the: land... This'was equal:to the.full-assessment onithe landiicii. 
(6) * Inam land” is'the land from which the mebwaram constituting the'inain 
is derived.) |: oia Vaen Tal Toe, a FRU We cas LANG HOO eds oh PT 
E ie Golvacnim wit’ ind” meats the land’ from whiċh thé: Governniont idetivés 
ity dssosdm ait, “ile. ryotwari land’ “© 7) © Ai Geen Me a vo nei 
OYA separate register of major inams was “prepa ared for édich taluk: Para, 2. 
(9) The cultivators ‘were paying rent to cheinamdae. Itis nat that o in adie 
ore | tharhsalves tho cultivators. “It does not preclude "ihat pssibilit age But 
it Was hot tho, cultivato.’s interest that’ was investigated, ‘oi ttléd tht mùch is 
certain. (And this is proved by the Declaratory Act VII of 1869 that had {0 bo 
enacted to protect the rights of cultivators’ and landholders from ‘thé attempted’and 
apprehended questioning and infringement of their Tights, by the.inam-bolders, that 
is the holders, of mslwaram to whom title deeds had boon. issued thy. the Inamr€om- 
missioner on behalf of the Govérnor-in-Council of Madras! (20/7 2 te 


; ELE powa ER G Deel ee 
(10) Default to appear -is an offence. «rhe voffence. iss committed... with 
toference to or in respect of the inam. ‘The inam involved im the Offence -is' therefore 


at 











ifs _ Bibs MADRAS LAW. JOURNAL. 4g 
liable: tó forfeiture under: Regulation of) XXXL of 1802. -Forfeiture: of the inam 
means annexing the inam to Government, or-inother-words, : TTE the 
inam. ene! Se As ee 
nt. 11): Fhe words fall agsessment-of:the ingm" found ‘in Paras.. 13 and 15 
mean- the |forfeiturt. of the: inam mitntioned,in item. 10-above. us 0. iat. 
(12) That the investigation of. the:inam was'more -a tabulation-in.a register 
of the inams,(melwaram, rights: in others). recognised and confirmed as far as, tho 
inamdars gre, concorned and, that tho, 1egister, showed, oxemptions.. from payment of 
revenue as far as the Government was concerned, geen pales ean et Fete 
moa, (13) Jn, his, letter: to. Government J No. 7,-dated, 6th July, 1859, Tekan 
missioner stgted that as thoentries, in the public acçounts will,in most cages oatgblish 
the validity. of,the.inam;, -a,tedious enquiry by examination of of wast and scrutiny 
of: -secumentary) evidengs - wil}, bp. seldom necessary.,, «|. Lah eg 
(14) ‘The enquiry. that_was-made was in respect of points 1 ‘that wore, hot ; found 
in the feoords, pyiz,, puch as, the- relationship. of, tho, inamholdet to the pipdecessorg, 
oxisting family and, the actual title of the present, age ote inam as, defined 
andy dealt, with; by,,the,Inam Commissioner. cp ta ie hii 
ai e415), The. written statements of the inamdars were only. Dee of ihe anam 
righththatis, tho melwarara right and notrabout the-kudiwaram right ovet- thë landg 


mentioned in- ithoseùbistàterhents: Lgo Lont yi to IA CT teaa Wh da digii iya ol 
3,1. [he various columns in the form of .the Register, inthe of the, :circular 
instructions, have tq; be understood as follows, lau ey mee ste aul 


u”. Column 1: Number. of-case or. entire holding oils one ee this village, that 
is to say whether the inam.is a minor one or a -major oneand if minor,fits-case No. 
For if:a major inam, it,should -be of. the;entire village - or -number of villages; and 
if a minoming there may. be:any number. of cases in a.village and so-casg pumber.dg 
required. ..,, ae Oop bY ua ean “bh O ania) 3. o uao 

Se 2: Class General, class to which the inam ; ba Ti wore, divided 


as pa the rules for the adjudication and settlement o Inam, “lands, ' They, are:, @ 
Grants.or, ondowmentg to . religious..and, -charitable institutions and: for, service 
- therein; (ii) T or, subgiatence, grants; (ij!) Defunct; pr lapsod, seryiçe granta 
etc. and, (iv), Village, sorvicg inane, O) WAL Se 1D yet ie ee THL SD  ea o 
od Extent of Cofumn, 3 15, Ly gees one sbi Lo ouest cet A AAR Te 
4) -Gohonn 3.2Survey. Aber and tame of field E E nee in» the 
grant—Dry, wet or gardenIt -:may.:.be noted ..thatthe term ‘grant? | issued 
because the, right; to: ,jelwaram_, always . requires a- grant, polike kudiwaram 
which me on priority of occupation and beneficial use of the soil. In ogtatog,. 
wie indari or inam,, tho „ Zamindąr o or Inamdar, gets, occupancy right 
ot by irti of the granit of sanad “put by virtue ‘of relf-cultivation... -Right to, rent 

in extates from newly admitted ryots, to unocoupied land arose in virtue of the 
origihal’ ‘grant trém'Goverhmeht, without liability to addition to” ‘peahotsh or quit- 
raat “payable tö Government.” The Royal ‘share of the revenue. ‘Toquires a Royal 
grant for its validity. It was this validity that Was’ being investigated, r recopnisad 
dad * Gotifirmed ‘or continued. by” Regulation XXXI of`1802 and later By the Inam 
Commission. ` Survey’ number is required to know tle exact plot of land from which 
the particulan inam is derived or drawn, or’ in-other words, the- assessment or 
melwaram’ of which ‘field: forms ‘the inam. .The olassification'dry; wet or garden is 
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required to work ‘out-the value of the-“melwaram ERE for lands of different 
category bear different rates of. assoesment.-- D o: g bo, Sa 
Extent—Columns 4 and 5 Lfd 
"| Column: 4—Éocal measure: Even ‘where the local measure is in-adreś; goontas 
and annas, it is to be entered in this: column. : The ‘extent of fields as expressed in 
a aa a Nets ‘ ry pera 
' Column 5.—Extent in acrea and ‘dedinials, that is, in the English measure of the 
local measure éxtent, converted at rates adopted i in tho preparalo; o: op revenue 
accounts of the village, has to be entered. - ets 
Value ‘of Inam : Cohimas'6 and’7.—The words ‘value of the Inam’ oosurring in 
the main héading clearly’ indicates that thé value’ of the Inam is only the assessment 
ahd ‘not the land.’ Para: '5'of the circular instructions of the Inam Commissioner 
confirma this: Where no survey ‘has been made,’ ‘and no assesament fixed by Govern: 
ment, the’ cèss paid by the'ryot-to the, inamdar or the average assessment ‘of similar 
Government land should be éntered'in column 7. This makes it-evident,'that ‘theté 
is a ryót who pays'the ces to the Inamdar. ‘ Cess* here, in ‘this column, meani ies 
rent mentioned in para 5 of the circular instructions.’ This‘ ooluma read’ with’ Para 
Sof the instructions conclusivély proves‘that the value - of the inanr méntioned i 
Inam Rogister is the sameas the annual value of the land (interest ‘if the:land)l:or 
to put it plainly the assessment of the land and not the land- itsèlf.:  'anautron. 
1-"' Column 6? Survey Adsessméni.:--This is the assessment as fixed at the survey. 
But this assesament had undergone-succdssive revisions’ till thé same waa finally 
fixed at half the net income from the land! That.is why -there is another columi. No. 
7-to show the revised or present assessment o 9-1 ts Lf het 
"o> Columns :8 to 12'—Description, terturé''and documents.’ ih- sipport ‘of. the 
Inam i.e; denomination of, conditions attached to ahd validity of the’ grantii tir 
Column 8—Description of Inam: If for service, it is to be stated whether? the 
service iš continued: if for tanks, ‘buildings ètc., whether ‘they are efficiently ‘Kept ap: — 
Under desdription the ‘pattioilar' 1 minor derioniinations undet the—Major IV: claš 
sifications has to be noted. la’ š tin S Ti Spe ie Sf > 
a poi oe Classes II and I Personal 
indms: were all enfranchised; Clasd IV; Village®sérviod inams ‘Were etifranchised later! 
Enfranchised inams are in all respects similar to ryotwari lands but the assessment ig 
payable by the ryot to the inamdar who pays a fixed amount of the assessment he 
collects to the Government:as jodi.in commutation of the’ sirpi right of abe 
Government in the inam and. services, if any, discontinued; «© `oe 
; Columns 9 and 10 Tenrire’ seis or charaotér and conditions on Which,” m 
property. is held. * eri REN at om) 
Column ' ‘9 whether jhe os of Hh 17 ‘sarva dumbala, etc., , or iale ii ia 
tent ie., fod,” katiubadi, bediga etc., amolnt of latier to be entered : a ie 
Column 10: ‘Hereditary, jianconditional for ‘life only ‘or for’ two or more, lives: 
‘This refers. to the period for which the inam is valid, whether heritable, permanent tor 
terminable” and liable to. lapse, 
i Column; 11: By whom granted and in what year. : ' This is to.find out whether the. 
grant is royal or made by authorised persons or ig unauthorisod, Bie, rE aa 
«; Column 12 4 Written instruments in support of the claim; original poe ah, 
miscellaneous documents and other proofs of possession.. In.this column it, shouldbe 
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yi.“ Para, 22...Lands connected withvtemplea: ahd .mosques.are consideréd tobe 
pérmanently. alienated: from: the: public :revenye,. and .toybe resumable ‘only, when thé 
Mosque or temple for the support of which they were originally granted entirely, 
opases to existi i Thos inams are of two kinds—The firet-are held.in:trust pn agoount 
of. the temples- or- mosques; and are transferred from ons manager, to another., -Tha 
gocond are, hold by, mdividyals.on gondition.of, services rendered, or payments, made 
to temples or mosques. These last are transferable by. sale .or otherwise subject 
only to the continued performanee, of the conditions of the grant.” : ee puaa 
10 AS, already. oxplained-land, as understood.in‘India consists of two. “main.intorests; 5 
the kudiwaram and the melwacam,,,-The, referenoe- horp; isto land: having, the, dJattes 
meaning... . In proof of this I refer.to the, Roard’s Standing. Order- Nọ, 54 a5 it stqod 
in, the, Edition of J931 4r It-relates, to, unpnfranphiged Servica Inams and. under that 
. Olassification, to tho,catogory of Religious and. Charitable. Inams, jas, distinet from 
Village Service Tnams. Fora proper understanding the same in full is set out belowa 


so of B.S.. :54. Religious and :Charitdble Inams:-General—It: is. the dutyof the 
Collector, Divisional Oficer arid Tahsildar.to secithat.inams confirmed’ by the Inam 
Commissjoner for-the benefit of; -on service to'be rendared, to; any: religious or.charit- 
able Institution or, forthe, maintenance, of. irrigation works, or other, works of public 
aed, are not enjoyed without the terms of the grant being fulfilled.>..5 o. we se 
a 2+. Religious and Charitable Jnams when- resum@ble ~-Roligious and, chatita ble 
inama may, bo zesumprd op tho. ground that the whole or- portion of the.Jandtin 
respect of which the title deed was issued has been alienated or otherwise, lost to, ths 
institution, or service to which it once belo T, thei Rut not 
observed. “The ‘allenation-of thel land. peat Tile deed y sl eve area 
or otherwise will not however ‘be: iréate ‘as an alienatio JA O of the ‘inam, if if such | all enation 
IP subject t0-the "payment toth institution or in ipport of the service Te a sun, not less 
Ihi the hdr Qssessment'oh the land: If an namis blienlated and the service Iš performed, 
by the alienee, the alienee will be recognised as the inccontar ‘itd thé ion 9 ill not'ba 
resumed.” ees we ptt FH 
Gi) This w the le law en, the subj undp an afaterod by; 
Government and’ Vit pt i ony i iden Woe rt Was laid sg a a sprineiple te 
time of Inam Settlement nfin fhe Se oyed by, religious, institutions, or 
rather’ Class I’inams in gene j 


© sone oy lr 
IL 


Land, as already expjaiņod, as not the goil. Soil or kudiwaram i isa separate and 
distinct estate in land not ing] fading the other estate, ithe. melwaram interest inland, 
Para. 1 of B.S.O, 54 spocitles onl y inama and not land. Para. 2.mentions land in two 

placés. ‘ ‘Land i in ‘the first ' sentono “iéfora to tho ô estate of molwaram interest in lang 
did kdd i in thé second sotitetice refers to'ths ‘kudiwaram ostate in land. The two ars 
indded’ different, Otherwise: how ‘Gan’ thé liodation’ of the latter, stato not be 
alionation Of the fotmer estate’? “Thè proviso clauso’in thé seoond. sentencs ir nig 
alienation is subject to the payment to the institution or in “stipport of the servi 

ofa kunt jót less than tho not assessment ‘oh'thb land” is the most: signifos prt, 
whidht prdves- that the“inain estate! is nothing more ‘than the” net ‘asséskment on tls 
land tiientioned ih the title -ddod."! In ‘fespfectof servioo' inatis? so’ long'as ‘the servicd 
for'which thé inam ‘estate is grantod is not-lost to the inétitition or charity ‘no ister- 
ference: was: called: for; nay interfereiics was hot legal, and that- 'is why ths alionoo 
ifhbperforms the service'and ‘thereby-avoids breach! of the conditions of thé réocgni- 


tion, he is recognised.as:tho {naindar. ‘But it respect of itari estate; rocoghised and 
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confirmed in favour of the institutions and in charge of trustees, managers, or pujaries 
or trustee-cim-managers, i.e. where they are held in trust as aptly worded-in the. 
Minutes of the President, ‘alienation of the inam estate constitutes a breach of condi-. 
tion as by. such alienation the institution will be permanently deprived of the inam 
estate and in such cases resumption was legal. ze Res Oe Oe 
` That the inam estato is quite different from and hilerendedt oF the kudiwaram 
estate belonging to the cultivators or ryots and it was only the melwaram estate that 
was dealt with by the Inam Commissioner is proved by . the dedanuons of the., 
Inam Commissioner extracted below : if 
(1) Granting of a sanad to an inamdar does not involve A in the 
tenure on which the land is held. ‘Letter of the Collector of Tirunelvelly No.'367) 
dated 4th September, 1866 in which this is mentioned, Hoe the retonenie t land is: 
the kudiwaram estate in land. 


(2) The inam consists of the right to the melwatam and it is this right that has 
been dealt with by this department (Letter from Inam Commissioner No. 2; dated 
21st January, 1867 to the Secretary to the Board of Revenue). 


. (3) The inamdars have been distinctly informed that the present ‘Sottlement, 
does not confer on them any new right to the Jand, but that enfranchisement merely 
removes the restrictions hitherto imposed. by Government on inam tenures (inam 
estate) for the -protection of their (Government’s) Reversionary rights. (Letter of 
I.C. No. 2D 21/6/1867 to Sec Bd. of Revenue. The restriction imposed.are by Rogu- 
lations IV and VI of 1831 and Act XXXI of 1836, i.e., in respect of personal, heredi- 
tary and service grants. The restrictions inposa ae only in respect of assignments 
of land revenue and not in respect of the kudiwaram rights. Jurisdiction of the 
established Courts of Justice had been ousted by those regulations in so far 48:the 
melwaram right or inam right is concerned, and the same had been made adjudicable 
by the Governor-in-Council or his executive agents. aca ee pea 
rights were always adjudicable by the civil Courts. . 


(4) Collector of Tirunelvelly in his letter No. 77, dated 8th reba 1867 
reported to the Board that the Ingm Commissioner had declared that the issue of 
sanads does not interfere with existing rights: í 


(5) In his proceedings No. 28 , dated 8th April, 1864 the Inam RE ET 
requested hia Deputy Collector to explain to tho partioe concerned that the inam 
settlement is not intended to disturb any of their existing rights. 


(6) In his letter No. 3, dated 11th January to the Seoretary to the Revenue 
Department, the Inam Commissioner, stated that he considered the inam right as 
quite distinct from, and independent of the proprietary right in the soil, though both 
rights are frequently vested in the same individual and that the very object of the 
Bill later enacted as Act VIII of 1869 was to declare that the two rights were treated 
by the Inam Commission as separate and distinct, so that the eran ance 
ever said to be included in the other. 


(7) In hia letter No. 55, dated 17th September, 1868 the Officiating I ina 
Commissioner reported to the Secretary to Government, Revenue Department ‘that 
the title-deed ia not intended to be conclusive evidence of the title to the person to 
whom it is granted, and that the Courts are quite competent to declare that the. -person 
holding the title deed has no ‘title whatever to the inam, but that it vests in a third 
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party.. The title deed is in fact, nothing more than a certificate intended to relieve the, 
inam from the operation -of Regulation IV. of 1831, and to: place it in the position of, 
ordinary private property. The above is also the opinion of the High Court, as will 
be seen from their decisions in Special Appeal No. 448 of 1864 and Special Appeal. 
No. 451 of 1864, pages 327 and 341 of Part IIL Volume 2, Madras High Court Reports. 
--The extracts (of.the inam register) were only intended to serve as evidence of 
enfranchisement in those cases where the.title deeds were lost or otherwise not forth-, 
coming. (This.no doubt applies to only enfranchised inams. In respect of. uny, 
enfranchised inams the title deeds could serve as evidence of recognition and confirma-, 
tion of the inam estate as understood by the Inam Commission in cases where the 
title deeda are lost or otherwise not forthcoming. It served as a protection against, 
the Government's future interference as to the validity of the title and no more). . 
(8) In his letter No. 196, dated 14th May, 1869 the Inam Commissioner wrote. 
that he defined ‘ inam ’ to be the right to the Government revenue on the land epoci- 
fied in the title ‘deed; that his department dealt with only that right, and that the, 
reversionary right which the Government possesses in inams, ie. the right to ‘full 
revenue on the land and not to the land itself. “ Free-hold ” aa used in the title’ 
deeds meant only saleable and not subject to the lapse rules. He also stated that the 
right to land (soil of the land as distinguished from the melwaram of the land) was: 
regarded aa a distinct. property from inam (melwaram estate). He further stated 
that what in reality was acknowledged in the title doed was not the title of the thdlviduah 
hamed in the title deed, but-the validity of the iñam andthe title of the individual 
named-in the title deed itself is open-to enquiry in a civil Court ak observed in his’ 
letter to.Government, dated.17th September, 1868, No. 55 with regard to the realisa- 
tion of the arrears of quit-rent-in. case of default by the inamdar, he stated that the 
land cannot be sold when it does not belong to him and that it is only hia right to: 
Government revenue that could be sold. In respect of the saleability of the. land 
whore the inamdar is himself the kudiwaramdar, it has to be observed here, that it is 
not because the land forms part of the inam, but because of the liability of his person 
and other properties than the inam estate for attachment and sale for any dues, and 
not because that the land is`a charge for his dues. Co pe y 
The following declarations of the Government also are in point. The Govern- 
ment declared on 27th June, 1862 that what they had regranted to the inamdar, was 
an assignment of the land tax on certain land, but not the land itself, that being the. 
private property of the ryots. ` Again in their Order,No. 1283, Revenue, dated 6th 
Jane, 1867, the Government declared that the title deod ‘could not affect the rights 
of others than the. grantor and the grantee, and the Government were cléarly not 
competent to give away what did not belong to them, the Tights of the pattadarg-hay- 
ing been distinctly recognised on a’ former octasion (Presumably- referring to 
Regulation IV of 1822). aie En a A eN Aa a 
The foregoing paragraphs show what the scope of the Inam` Commission. was 
and what the Commission considered’ as `“ inam” that could be dealt with as 
inam, investigated, recognised and confirmed or continued as intm and whiy ‘ths 
particulars of survey numbers or paimath numbers and their extents fate recorded: 
in the Inam Rogisters. It was-not within the scope of the Inam Commission fo 
enquire into the occupancy. rights in those lands or as to who were the occupancy 
ryots, or on what conditions the lands were held and all that. ‘Nay such an enquiry 
would have beon clearly illegal, for. that was.within the province of the’ established 











TW: - THE MADRAS. LAW JOURNAL. 55 


judicial Courts to decide. Regulations IV and! VI òf 1831 had‘excluded’ the juris- 
diction of the-civil Courts only in respect of the inam estate and not of the kudiwaram 
estate. Well.aware of-tho legal aspects, and perhaps also of tho elaborato nature of 
the investigation that-may be needed to settle ‘claims 'té -kudiwaram, and the spate 
of litigation that may result therefrom which the then Government, most probably 
desired to avoid, they confined the scope ‘of the Inam Commission, to settle the iiam 
as defined and understood by them by a summary enquiry, which was nothing but a 
tabulation from .existing: records in their custody and at their disposal, and which 
they considered as the best and adequate evidence for enjoymont of tho inam right, 
the country having been already under Settled British administration for more than 60 
years. They. scrupulously avoided enquiry into. occupancy rights and occupancy ' 
ryots and their relationship with the inamdars as such an investigation and decisions 
thereon would have required for their validity an Act of the Legislature, whereas an 
investigation into-and: recognition of the title of persons for the enjoyment of the 
` Royal share of the produce, to which, including the right to its. disposition, the 
Government had a recognised prerogative tight, merely executive sanction by a fiat 
of the Governmerit was needed.’ - Se 
Thus the Inam register was’ not intended to record the kudiwaram rights in the 
‘lands described by survey numbers recorded in them, or the conditions on which such 
‘lands were to be enjoyed or by whom they were to be enjoyed or to whom they 
belonged. As such the presumption as to the truth and accuracy of the entries in the 
Inam Register cannot. be extended to such matters. These matters were neither 
-known to the Inam Commissioner or to his Deputies nor inquired into by them. 
They were not within the scope of the Inam Commission. _ Their records cennot 
affect the rights of parties other than the inamdara as they were not at all enquired 
into. This has been so declared by Act VIII of 1869. The Inam Commissioner was 
not invested with authority to decide such matters, and any decision by him on such 
matters would not have been final according:to the law then existing nor admissible 
in evidence. If the. Inamdars as entered in the Inam Registers are.to be treated as 
the occupancy ryote and the inams confirmed are to be considered as constituting the 
lands from which they are derived or drawn, that would as observed by the Privy 
Council in a like matter Uman Parshad v. Gandharp'® render the Inam Register 
not only useless but worse than useless being absolutely misleading, because they 
become evidence concocted by the Inamdars in their own interest. 


In matters such as whether the inam was recognised and confirmed or continued, 
and if so on what conditions, as to who was then recognised as thejinamdar, from what 
plot of land the inam waa derived, as to what was the then value of the inam estate, 
recognised and confirmed efc. that is, the denomination of the inem, recorded in 
Columns 2 and 8 the value of the inam represented by the assesment, in Column 7 
the conditions subject to whieh they were being enjoyed shown in Columns 8, 9, 
and 10, the name of the original grantor, if mentioned in Column 11 » the written 
instruments produced, mentioned in Column 12, the name of the original giantee 
as ascertained from original sanads or otherwise, entered in Column 13, the same as 
entered in certain Government registers, entered in Column 14, the same as entered 
in survey accounts-etc. mentioned in Column 15, relationship with predecessors of the 
persons, entered in Column 15, particulars of the present enjoyers-of the Inam and 


18: (1887) I.L R. 15 Cal 20:(29): 141A: 127, 1- € a 
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their existing heirs, Cntered in Columns 16 to 20, the conditions on which the recogni- 
tion and confirmation is reeommended recorded in Column 21 and the fact of con- 
firmation with its date as entered in Column 22 and as to whether the inam is of a 
village, villages, or. part of a village the Inam Register has the exceptional privilege 
afforded by section 35 of the Indian Evidence Act, as stated in the Privy Council 
Judgment Arunachalam Chetty v. Venkitachalapathy*° reported. In fact that case was 
a dispute between two rival claimants to the trusteeship of a mutt and management 
of the proporties based on who the original inamdar was. The observations in the later 
Privy Council judgment in Secretary of State. v. Vidya Varudi Thirtha Swamigal*® 
regarding the values of the Inam register to docide ;whether an inamis a whole 
inam village or not is also apt becauso saparate rogisters -were prepared for such 
inams for every taluk. In decision of the Privy Council in Sankaranarayana Pillalyan 
v. H.R.E. Board’ the-chief question as atated at pages 323 and 324 was whether 
the endowment consisted only of the amount of expenses required for. conduc- 
ting the Kattalaiin conformity with the recognised scale, being merely a charge 
on the income for meeting such exponses, or whether the entirety of the property 
formed the endowment. In that case the question whether the grant was of the 
melwaram or of the kudiwaram, was considered not material on admission by the 
Counsel and the observations about the ontries in the Inam Rogister'though approv- 
ingly quoted in the judgment did not influence the decision oxcopt in so far as to who 
granted the inam and to whom it was granted. -To:such questions no doubt. the 
observations are pertinent and apt. `` ` 

The observations of the Judicial Committee have beon accepted and applied by 
the Madras High Court and the Supromé Court in many decisions when they were 
called on to decide on the conflicting claims of a trustee and an archaka to the pro- 
perties hot dealt with in Inam Rogisters, l.e., the kudiwaram right a matter quite out- 
side the purview of tho Inam Commission. Suffice it for the present to state that 
Courts decide cases on facts presented and legal aspocts placed before them. Other- 
wise there would not have been need for decisions to be distinguished, dissented 
from, not followed, reversed-or ‘overruled and the like. sae ae 
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` CAN THE PRIME MINISTER ISSUE WHIP FOR PARTY CANDIDATE. 


By 
B. V. VISWANATHA AIYAR, Advocate: 

Now that the din of the Presidential election is over it is time to consider one 
‘point which was raised in the course of the contest. The Prime Minister is reported 
to have said that she could not issue a whip in favour of the party Candidate because 
of certain legal consequences or difficulties. It is well to consider if the plea is sus- 
tainable. The only consequence that can be thought of is that as the Prime Minister 
is occupying a position of great prestige and power any whip issued by her would 
amount to undue influence of the voters in favour of her candidate. No doubt the 
definition of undue influence in section 123 (2) of the Representation of the People 
Act of 1951 which is incorporated in section 18 of the Presidential and Vice-Presi- 
dential Election Act of 1952 is wider than the definition in section 171 (1) of the 
Penal Code and by use of the words “direct or indirect” thorein the ‘section includes 
direct or indirect interference, as well as direct or indirect attempt to interfere. But 
at the same time it has always been recognised that the leader of a Party in a Parlia- 
‘mentary Democracy run on party lines is entitled to use his influence as such and 
he cannot be deprived of such right simply because he happens to be a Minister or 
a Chief Minister. That is what is termed as due influence as contrasted with 
undue inftuence. 

Even in England and Canada where Ministers are considered servants of the 
Crown they can canvass in election as such persons have a dual capacity of being 
Private men and political leadera and at the same time a part of the Government. 
As they havo to keep their contact with their electors and in order to secure the sup- 
Port ofthe majority they can canvass for the party candidate. This was made clear in 
what is known as the Lichfield case1in England. Courtsin India have been even more 
forthright in expressing their view on the question. The point directly arose in 1940 
under the Old Constitution in Surendra Narayanv. A. Roy. The question raised was whe- 
ther by issuing a whip on the ove of the election requesting the members to cast ‘their 
votes in a particular order, the leader, who was the Chief Minister, should be deemed 
to have exercised undue influence. Tho Tribunal held that the Chief Minister, who 
-was the leader of the party, was entitled to use his influence as leader and he could 
not be deprived of that right because he happens to be a Minister. It was also pointed 
out that a whip of that kind is nothing more than canvassing in favour of the candi- 
‘date of the party to which the leader or Chief Minister belongs. It has been 
mecessary to refer to the above case in detail as it has a direct bearing on the question 
mow discussed and as it has received the approval of the Supreme Court to be dealt 
with hereunder. After the Constitution took effect it was again held by, the Tri- 
bunal in Linga Gowde v. Shivan Nanjappa*, that such canvassing by moans of letter 
or manifesto by the political leader, Minister and Chief Minister was due influence. 
Again in Trilok Singh v. Shivarajvathi Nehu*, another Tribunal held that if a Minister 

CO Ay, 

1. 1 O'M & Hardcastle p 26. 

2. Sen and Pandit’s Election cases p. 188. 
3. (1953) 6 Elo. L. Rep. 288. 
4. (1958) 16 Elo. L. Rep. 234. 
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wrote to the voters to persuade them to vote for the party candidate or remain 
neutral, there was no undue influence. It was also pointed out that not only 
could the Minister canvass but that he could not be expected to divest himself of 
the paraphernalia of his office while so canvassing. To the same effect is the 
decision of the Andhra High Court in Devamma v. Janardhana", where it was pointed 
out that a Minister did not by virtue of his office suffer any disability and had the 
same right as any other citizen in the matter of canvassing. 


The above line of cases came up for consideration before the Supreme Court 
in the Presidential Election of the late Zakir. Hussain in Babu Rao Patel v. Zakir 
Hussain and others’. Jt was there contended that the present Prime Minister 
should not have issued a letter to the voters on the eve of the election asking them.to 
vote for Dr. Hussain as she was the Prime Minister and as such canvassing amounted 
to undue influence. Chief Justice Wanchoo delivering the judgment of the Supreme 
Court rejected the above contention and held as follows: ‘“‘Srimathi Indira Gandhi 
is certainly Prime Minister but she is also one of the leaders of the party to which 
Dr. Hussain belongs, and the fact that she is the Prime Minister makes no difference, 
to make an appeal of this nature. It is said that the Office of President’ is a non- 
party Office and therefore an appeal of this nature amounted to undus influence. 
It is true that the office of President is not a party office but that cannot take way the 
fact that in a democractic system persons who stand for election are candidates or 
candidates sponsored by parties, for without such support no one would have the 
chanco of being elected, for the electors are mostly members of one party and another. 
There is nothing which can even remotely amount to interference with the free 
exercise of the electoral right.” In the above case another charge against the Prime 
Minister was that she had sont certain senior Ministers to various States to canvass 
for Dr. Hussain. The Supreme Court held that even assuming that the said Ministers 
‘canvassed support in the States, their action could not amount to undue influence. 
Tt was further observed as follows: ‘The fact that the Minister's requeat was addressed 
in the form of what is called a whip is also immaterial so long as it is clear there is 
no compulsion of the electorate to vote ina manner indicated.” What was called 
a whip in the above case by the Supreme Court was -really a letter addressed by the 
Prime Minister canvassing support. The Court held that there was nothing in that 
letter which could even remotely amount to undue influence. 


In view of the decision of the Supreme Court in the above case it is fairly oléar 
‘that the question whether the Prime Minister can issue a letter or whip in favour of 
the party candidate for Presidentship is no longer- res integra and can only be 
answered in the affirmative. With the array of legal- talents available to 
her it should havo been easy for the Prime Minister to realise that the so called legal 
obstacles did not in fact exist. A proper understanding of this issue may be neces- 
sary as the legality of a whip of such a nature may crop up again in future 
-Presidential elections and it is essential that wholesome precedents should be laid 
down in such a vital matter. ae S 


` 





5. (1959) 17 Ele. L. Rep. 702. 
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“MINOR INAM ’—WHAT IT IS UNDER MADRAS ACT XXX AND 
XXXI OF 1963. 


By 
C. V. SANKARANARAYANAN, B.SC., B.L., Advocate, Pollachi, Coimbatore 
District. — - 

Tho State has the prerogative right to the royal share of the produce from alk 
occupied and cultivated lands. This royal share of the produce was commuted 
into, its money value the rent, or land revenue. In 1802 the permanent settlement 
of revenue at a fixed proportion ofthe revenue due on malgoozari lands—i.e., lands 
paying revenue direct to Government—but an unalterable amount termed peishcush,. 
was made with Zamindars, the assignees of the Government revenue or rent 
collectors—intermediaries, in respect of lands within defined areas called Zamindaris, 
In respect of other malgoozari lands the settlement was with the cultivating ryots. 
direct, the settlement being for certain notified fixed periods, for which period, the 
rents or assessments were unalterable. In respect of other assessed lands, the rent 
or assessment, as the case may be, according to whether those lands lie within an 
estate, Inam Estate, or ryotwari village, in whole or in part, was assigned or 
granted to persons or individuals for payments dus to them by the State and if only 
a part was so.assigned, the assignee was made to pay to the state the difference called 
the jodi or quit-rent, between the rent or assessment and the payments due to them. 
They were given sannads to. collect the rent or assessments due on the particular 
plots of lands concerned. So the Settlement in respect of the land revenue for those 
lands which came to be called inam lands were with the inamdars, as the grantees 
were called, in satisfaction of the payments due to them by the State, which pay- 
ments were called inams, and where the assessments assigned were in excess of the 
payments due, such excess, called jodi, was made payable by the inamdars to the 
State. Thus the Land Revenue Settlement in India came under three categories, the. 
Zamindari, the ryotwari and the Inam. Inams are thus payments from land revenue 
or by land in satisfaction of the dues by the State. The lands which made such pay- 
ments are called inam lands; the persons to whom such payments are made are called 
the inamdars ; and the payments so made are called inams.` But Inams and Inam 
lands have been variously defined in various Acts relating in Inams. ; 

In the Madras Inams (Assessment) Act, 1956 (Madras Act XL of 1956) Inam is. 
defined as follows : i : 

“ Inam means an inam land as defined in clause (d) and includes an assign- 

ment of land revenue on such lands.” 
~ and “Inam land’ means any land the grant of which in inam has been made, 
confirmed or recognised by the Government and includes any inam constituting an 
estate under the Estates Land Act, but does not include....” : 

But under the Madras Inams (Supplementary) Act, 1963 (Madras Act XXXI of” 
1963), minor inams, and under the Madras Minor Inams (Abolition and Conversion 
into Ryotwari) Act, 1963 (Madras Act XXX of 1963) inam, inam land and minor 
inam are defined differently.. So with reference to the particular Act, the definition. 
as given in the partioular Act has to be adopted. - a : 


£0 THE MADRAS LAW JOURNAL. [1969 


Under the Madras Inam (Supplementary) Act, 1963 (Madras Act XXXI of 1963), 
“Minor Inam’ shall have the same meaning as in clause (9) of section 2 of the Madras 
Minor Inams (Abolition and Conversion into Ryotwari) Act, 1963 (Madras Act XXX 
of 1963). 


Under the Madras Minor Inams (Abolition and Conversion into Ryotwari) 
Act, 1963, ‘ Minor inam’ means— 


(1) any inam which is not an estate, within the meaning of sub-clause (d) of 
clause (2) of section 3 of the Madras Estates Land Act, 1908, a new inam estate as 
defined in clause (9) of section 2 of the Inam Estates Abolition Act, or an estate within 
the meaning of sub-clause (d) of clause (2) of section 3 of the Madras Estates Land 
Act as in force in the territories specified in the second schedule to the Andhra 
Pradesh and Madras (Alteration of Boundaries) Act, 1959 (Central Act LVI of 1959) 
i.e., to say any inam which is not an estate as defined in the Madras Estates Land Act 
or new Inam Estate under the Madras Inam Estates Abolition Act. 


Ci) Lakhiraj tenures of land. 
(Hi) Special to Pudukottai Territory. 
(tv) Spécial to transferred territory. 


The Explanation refers to grants of land on service tenure in Estates and Inam 
What is Lakhiraj tenure of land ? Lakhiraj has not been defined in the Madras 
Minor Inams (Abolition and Conversion into Ryotwari) Act, 1963. ‘La’ is a negative 
prefix ; ‘Khiraj’ means originally tribute but later land revenue. Lakhiraj means 
(above Khiraj i.e., above revenue, in other words, land that does not pay revenue 
(Khiraj) to Government (inam) in contradistinction to malgoozati. 


‘Tenure’ means conditions of holding and not the holding or land itself. So 
Lakhiraj tenure of land means gramatically the conditions for not paying revenue 
for land held, or rent free conditions of land. It is not clear why “tenures of ’’ has 
beon used between “ lakhiraj’* and “ land ”. In section 4 of Regulation XXV of 1802, 
the expression used for rent free lands is lakhiraj lands. In the Madras Minor Inams 
Abolition Act, 1963, with reference to the context and for a harmonious con- 
struction, Lakhiraj tenure of land, has to bė taken as meaning simply Lakhiraj lands 
or rent free lands i.e., a kind of land. ‘ Tenures of’ mean kinds of or ‘ classifications 
of’. So Lakhiraj tenure of land is rent free landa just like ryotwari land, paying 
revenue direct to Government, Zamindari land, meaning land paying revenue to 
Zamindars and inam lands meaning lands paying the revenue to Inamdars. It does 
not imply any grant of cither the land or ita revenue. It implies the enjoyment of 
unassessed land rent free, or free-hold lands in respect of which the Government 
reserved always the right to assess and has the prerogative right to assess. An 
assessed land, to be held rent free requires a grant; on resumption of the grant, the 
assessment is automatically brought to the Government rent roll in the absence of 
a regrant. But in respect of Lakhiraj lands the right to asseas it, in oxercise of the 
Royal prerogative is reserved by Government. Assessment in respect of Lakhiraj 
land is without resumption as there ia no grant at all to be resumed. As rent free: 
tenures have all been dealt with by the Inam Commission including Lakhiraj tenures, 
perhaps it is to bring such lands not covered by grants also within the ambit of the 
Act that Lakhiraj tenures of land is noted. A Jakhirq/ tenure means a right to enjoy 
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assessment without a grant, while an inam tenure is a right to enjoy assessment with 
a grant. 

An inam means a grant of the melwaram in any inam land, or (ii) a grant of both 
the melwaram and the kudiwaram in any inam land, which has been made, con- 
firmed or recognised by the Government. So an inam envisages a grant and that 
grant should have been made, confirmed or recognised by Government ; the grant 
should be of the melwaram or both the melwaram and kudiwaram interest in land ; 
and those interests should be of an inam land. A grant made by the Government ' 
means a royal grant ; A grant confirmed, is a grant, not made by royal authority, 
but made by persons, who had no authority to make permanent alienations of 
revenus, but had made them and which are confirmed just like ratification at the 
Inams Settlement. A grant recognised, is an enjoyment of assesament without any 
grant, but which is recognised by Government at the Inam Settlement. 

< Melwaram ’ is the royal share of the produce or rent commuted into its money 
value, as assessment in the ryotwari areas and as rent in Estates including Inam estates, 
as in the latter settlements were permanent and there were no resettlements as in 
ryotwari areae. ‘A grant of the melwaram’ means an assignment of the land revenue— 
asseasmont due to Government in ryotwari areas and rent in the Estates, including 
inam estates. Why were such assignments made by ancient Governments in ancient 
India ? Such assignments were made to mest the dues by Government and they came 
to be called inams, because they were made payable from land revenue or from land. 
Such payments made from the treasury and in cash were known as yeomans, 
pensions, salary, grant eto. The settlemont of such revenue was therefore with the 
payees, the inamdars, and the land which paid the dues were called inam lands. 
The land was thus an inam Jand, not because the kudiwaram or its soil was the sub- 
ject of a grant but because its revenue or asseasment was the subject of a grant. 
But the definition ‘Inam land ’ is quite different in this Act and requires the land itself 
to be part of the inam. ‘ Inamdar’ in respect of any inam means the person who held 
the inam immediately before the appointed day, i.e., the person who is in enjoyment 
of the inam till 14th February, 1965. . 

Even though it was only the grant or assignment of the melwaram or the land 
revenue that really constituted the inam, the Act, by its involved definition of 
inam, includes the kudiwaram also as an inam, for the assignment of the melwaram 
or the melwaram and kudiwaram should be of an inam land, and inam land is 
defined as meaning any land comprised in a minor inam. ‘Comprise’ means 
to contain, to include, to consist of that is to say, should form part of. So & 
land to be an inam land should itself form part of the inam as defined in the Act- 
It should form part of the grant itself, and its grant should have also been mado, 
confirmed or recognised by Government ; that is to say, that the grant of the land 
and its assessment should have been made, confirmed, or recognized by the 
Government. Has the Government done this ? 

The Inam Commission did not make any grant by itself ; it did not confirm the 
grant of any land ; what it recognised or confirmed was the grant or assignment of 
the land revenue or assessment or rent and not of the land. As such, all grants 
recognised and confirmed by the Inam Commission on behalf of the Government, 
as its agent, will not consist of the land, from which the inama recognised by it were 
derived or drawn and such lands will not therefore be inam lands as defined in the 
Act, and the grant or assignment of revenue of such lands will also not come under 
the definition of inams under the Madras Acts XXX and XXXI of 1963. Granta. 


62 THE MADRAS LAW JOURNAL. [1969 


of melwaram alone unless it be of an inam land will. not be an inam, and a land will. 
be an inam land only if it forms part of the inam. So service inams envisaged in 
the proviso to section 3 (1) of Act XL of 1956, the Madras Inams (Assessment) Act, 
1956 will be outside the scope of the Madras Inams (Supplementary) Act, 1963 and 
the Madras Minor Inams (Abolition and Conversion into Ryotwari) Act, 1963. 
Unless there is evidence that the original grant was. by the Government, meaning 
the ruling power itself, and that grant was of the soil, l.e., of the land, such land will 
not be an inam land as defined in the Act. 


_ Now the question arises as to whether the Governments, in ancient India, owned 
the soil of the land and could have legally made an assignment of that soil of the land, 
ie., the kudiwaram interest in the land. Kudiwaram is a Tamil word.: ‘Kudi’ means 
a cultivator (Please see Kudiyirupu, Kudikidappu, Kudikanam, Kudimakkal, ulkudi, 
porakudi, kudimaramathu, kudiyam etc). Waram means share of the produce. 
Kudiwaram is, therefore, the share of the produce of the cultivator. ‘Melwaram’ is 
the royal share of the produce, to which the State is entitled in its prerogative right. 
*Kudiwaram interest’ is the right to cultivate the soil of the land and to appropriate 
the cultivator’s share of the produce, while the ‘Melwaram interest’ is the right to the 
royal share of the produce of the cultivated land, the assessment or rent. In ancient 
India, the demand was for cultivators and not for land, as land was in plenty, and 
land revenue, was long the sole and the main source of revenue to Government. -The 
rights of the cultivators was declared in Reg. IV of 1822 and again in Act VIU of 
1869. It has been well described in the Board’s proceedings dated 5th January, 1818:; 
well explained in the reported case Venkitanarasimha Naidu v. Dandamudi Kotayyah'; 
in Sec. of State v. Virayyan*; in Narayana Ayyangar v. Orr*?, The explanation given 
in Venkitanarasimha Naidu v. Dandamudi Kottayyah1, has been accepted by the 
Privy Council in Lakshmanna v. Venkiteswaralu*, and by the Madras High Court in 
Periannan v. Amman Koil®, in Vedanarayanaswami Devastanam v. State of Madras * 
and in M. K. Subbachar v. State of Madras’. Kudiwaram right arises from first 
occupation and cultivation. It does not arise from grant. In respect of Zamindaries 
and Inam Estates also the right to the kudiwaram interest in the land of the Zamindar 
or the Inamdar in their home farm land arose from cultivation and not from grant, 
and kudiwaram interest or the ownership of the soil did not accrue in respect of 
uncultivated lands to zamindar or to the Inamdar, either according to the Estate 
Land Act, 1908 or the Abolition of Estates or Inam Estates Acts. So according 
to the ancient Hindu or Muhammedan laws, the Common Law of the land and 
also the Legislative Enactmenta, ths kudiwaram interest in land did not arise from 
grant but from occupation and cultivation. 


In ancient India, Land was valueless except to the cultivator and unless culti- 
vated to the Government. It belonged to no one. On occupation and cultivation 
the Kudiwaram right accrued to the cultivator and the melwaram right on such 
occupied and cultivated land devolved on the Government. The occupation was 
registered to insure the land revenue demand of the Government. If such land 
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Tevenue was assigned to meet demands on Government, they were made by grant 
or royal ‘dumbala.’ ‘Dumbala’ according to K. J. Ayyar’s Law Terms and Phrases 
is an order for giving up the Government’s share of the produce to the cultivator. 
It may also be an order to a person other than the cultivator to collect the toyal 
share of the produce. Occupation of land did not require a grant in ancient India. 

Dharkhast is a tender ; an application for the cultivation of land or for farming 
any branch of revenue. (Maclean’s Glossary). Disposal of .Dharkhast was first 
duthorised on 31st January, 1842. The Judges of the Sudder Udulut in the judg- 
ments Special Appeal No. 482 of 1860 from the decree of ths Principal Sudder 
Ameen of Trichinopoly in Appeal No. 200 of 1859, printed at page 112 of judgments 
of Sudder Court for August, 1861'and Special Appeals No. 10 of 1861 from the 
decree of Civil Judge of Chittoor in Appeal No. 285 of 1859 printed at page 13} 
of Sudder Court Judgments for October, 1861 ruled that the Revenue authorities 
may at their discretion grant pattas to fresh applicants for lands abandoned 
and left-waste, and the annual assessment of which was not paid by their former. 
oocupants. In Order No. 150 of the B. S. O. (1866 Edition) rules were framed for 
the disposal of assessed lands. The Honourable Court of Directors, in their despatch 
dated the 3rd July, 1844, No. 17, had directed that all offers for waste lands should 
be ‘communicated to the resident villagers so that they may have the first refusal. 

Rules for the disposal of unassessed waste lands were first promulgated in-B. S. O. 
No. 151 (1866 Edition) on 28th October, 1861. The very first rule printed at page 127 
of the Book is elucidating. “ Unassessed waste lands in which jno rights of 
private proprietorship or exclusive occupancy exist, may until further notice be sold 
under these rules.” : 4 

The first Legislation regarding the claim fo1 waste lands in India is Central A 
XXIL of 1863. Itis stillin force. So till 1863, or earlier still till 1842, the Govern- 
ment did not assert rights in waste lands, and occupation was merely registered for 
insuring recovery of revenue, and payments from land were also registered to pre- 
yont evasion from payment of revenus on occupied and cultivated lands. Patta is _ 
merely a bill for Government dues to enable the ryot to know the oxtent of his annual 
liability and no more, and also an evidence of occupation. It was not a muniment 
of title. : 

Encroachment or Sivay Jamma occupation and cultivation was a later develop- 
inent of the law of occupation of waste lands, and rules were framed to deal with 
them for the first time on 11th July, 1859. This was later enacted into law after 
the decision in Madathappu v. Secretary of State*®, declaring the levy of penal or 
prohibitory assessment for unauthorised occupation illegal. 

Recognition of occupation is not a grant. It implies an inherent Tight in the 
occupier, whereas a grant denies such a right. The right of the villager for occupa- 
tion and cultivation was recognised by the Court of Directors in their requiring their 
first refusal. Tho right that the Government exercised over the occupation of land 
by the villagers is a right of regulation ; it is not ons of ownership of the soil by the 
State ; that was the common law in anciont India ; though this right has gradually 
eroded the rights of the villagers. It is this regulatory right that has in due course 
by tho effect of legislative Enactments and Judicial pronouncements, combined with 
the pressure on land and consequent increase in its value, under a settled Govern- 
ment and successive reduction of the assessment, developed into a semblance of 
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proprietary right. But even now assignments are made of not valuable land, free 
of land value; preferencial claim to occupation is still recognised in residents of the 
village ; acquisition of land is made only for publio purposes; open, undisputed, 
undisturbed, continuous and uninterrupted possession for more than 60 years gives 
right and title even against Government ; land acquisition is complete only when 
possession is taken, by which the land vests in Government and not before ; the Land 
Encroachment Act applies to lands, claimed by right of escheat or reversion only 
if suchi lands are reduced to possession on behalf of the Government and not other« 
wise. 

Thus it will be seen that the right of the Goseraneit in land in ancient India 
as also now ‘is regulatory and not strictly proprietary with a right to assess all 
occupied land. Right and title vest in the possessor until a better title in another 
is shown. | 


A oyal F grant, therefore, in ancient India cannot mean a Gaii of the land or of 
the soil of the land, as the Government had no proprietary right in the soil of the land 
then. No doubt in a suit for ejectment of the cultivator ryot by an inamdar in 
Suryanarayana v. Pottanna®, in the Privy Council held that, in the absence of the 
grant, there is no presumption of law, that the grant was of the Royal share of the 
revenue only. That is on the assumption that right and title to a land arise only on. 
grant and not otherwise. In fact, in India, right of occupancy did not arise from 
grant. It arose from ocoupation and beneficial use of the soil. When this is admitted 
in many decisions, the assumption by the Privy Council requires reconsideration. This 
assumption of the Privy Council is a result of viewing Indian common law through. 
the English systems of law. In the words of the Honourable W. Elliot, Member in 
the Council of the Madras Governor (vide Minutes dated 16th June, 1859 on Inam. 
Settlement) (Collection of Papers relating to Inam Settlement); ‘‘Persons in England, 
without opportunity of judging from direct observation, and many in India with better 
means of information, consider an inam as a grant of so much land by the State, in 
which is vested the sole proprietary right to all lands. Such a belief has led to many 
fatal mistakes. There is not an acre of land in Southern India which does not belong, 
however much the title may have beon impaired, to a recognised proprietor or 
municipality, subject only to the payment of a land tax, long the sole and still the 
main source of the public revenue. The very idea: of a sovereign being the sole 
proprietor of all land in his dominions, is opposed to reason and oxperience. 
The assertion of such a right in Europe by the introduction of the feudal system, was 
a gigantio military usurpation. The Mussulman conquerors of India, without the 
same bold assertion, arrived practically at a similar result, by the enhancement of 
the assessment so oppressively as in effect to destroy the proprictor’s rights. In 
neither case, however, wore these wholly extinguished. Many of the original titles 
still survive, both in India and England, to demonstrate the fallacy of the assumption. 
The existence of such rights can be proved not only from the privileges still claimed 
by mirasidars, which we have used our best endeavours to cancel and destroy, 
but from numerous ancient grants of land which record that even the Sovereign 
when desiring to appropriate a piece of land permanently, for the site of a 
temple or other building, purchased it for so much money from the inhabitants. 
Some of these transactions under the Bijanagar dynasty are not older than 4 or 5 
centuries. What the ruling power did bestow by the issue of a sanad of inam, was 
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the alienation of a portion of the land tax to some specific object, sometime in favour 
of an individual for past or present services, sometimes as a mere mark of the favour 
or caprice of the sovereign, sometimes to a community or public institution, in the 
nature of an endowment for its support. But in every cese, the inamdar was only 
entitled to the assessment on the particular spot specified in his grant, which he 
collected through his own exertions instead of receiving it direct from the public 
treasury. Personal inams, in fact, represent the pension establishment of the State, 
while thosefof a corporate nature are endowments for the maintenance of establish- 
ments for which the State is bound to provide out of the public revenue. This system 
of saddling the payment of public demands on particular localities is a general 
practice of eastern finance. Nothing was more common than to settle a claimant’s 
demand for value received or for arrears of salary, by giving an assignment, or tankh- 
wah, on the revenue of a particular district, armed with which the holder proceeded 
to reimburse himself, as he best could, on the spot.” 


Suryanarayana v. Pottanna)®, was a suit under,the Estates Land Act. The ques- 
tion was whether the lands in dispute formed an ‘estate’ or part of an estate under the 
Madras!Estates Land Act (Madras Act I of 1908) and consequently the jurisdiction 
of the civil Court was excluded by the Act. The original grant was not produced. 
But the grant was recognised and confirmed by tho British Government. The ques- 
tion whether the right} and title to the land arose from grant or otherwise was not 
in question. The evidentiary value of the Inam register and the entries therein 
were neither in issue, nor disputed. The decision was on facts. The tenants admitted 
that they had no Jeroyti rights, i.e., cultivation rights; they had in their muchilikas 
agreed to quit at the end of the term of the period of the lease. That there were 
tenants withfrights of occupancy by custom or otherwise at the time of the grant in 
the village (being a whole inam village grant) was neither proved nor even suggested. 
At the same time it was observed that the fact that “ tho rulers in India generally 
collected their land revenue by taking a share of the produce of the land is not by 
itself evidence that the soil of the lands in India was not owned by them and could not 
be granted by them, indeed, that fact would support the contrary assumption 
that the soil was vested in the rulers who drew their land revenue from the soil, 
generally in the shape ofa share of the produce of the soil, which was not a fixed 
and invariable share, but depended on the will of the rulers. These are 
observations but not the ratio decidendi of that case. The Privy Council referred 
to the Preamble to the Regulation XXXI of 1802 in support of the observation. 
This is one of the regulations passed by the Governor in Council of the Fort 
Saint George on the 13th day of July, 1802 for insuring the recovery of the Govern- 
ment Revenue. The Preamble refers to the reservation to the Government and 
exercise of the actual proprietary right of lands of every description in conformity 
to the anciont usages of the country and the purpose of the regulation was to deter- 
mine the amount of the annual assessment to be imposed on lands exempted from 
payment of revenue, under grants not being Badshayee or royal grants. 
It was not a regulation to test the title to hold lands but the title to hold lands rent 
free, i.e., without payment of assessment. Land and lands have been used in this 
Regulation indifferently to denote land revenue. Failure to prove title or non-pro- 
duction of title or want of title result in full assessment and no more. Recovery 
of land for default or fraud is as a measure of penalty and not by virtue of ownership. 
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Ifthe ownership of the land was with the Government resumption should be followed 
by recovery and not full assessment. That the title tested was to the exemption from 
payment of land revenue and not for holding the land is olear from clause 4. -The 
value of land to Government is only its assessment and no more. In this sense the 
Government is a co-owner with the kudiwaramdar in respect of any land. Dis- 
possession from the land is not contemplated in the Regulation. Regulation IV of 
1822 declares the right of cultivators. This was necessitated by the doubts drawn 
regarding the meaning and construction of the Regulations XXV, XVII and 
XXX of 1802 passed on the same dayas Regulation XXXI of 1802 for ensuring 
the prompt realization of the rents due and payable by the actual cultivators of the 
soil, either to the officers of Government on the public account, or to Zamindars 
or others entitled to receive the same by inheritance or purchase or in virtue: of 
special grants issued by the riling authority on terms of a permanent or temporary 
settlement of the land revenue. Regulation XXVI of 1802 related to the sale and 
sub-division of Malgoosary lands, i.e., lands, paying revenue direct to Government, 
now termed Ryotwari lands. Regulation XXVI related to the recovery of arrears 
of public revenue from estates and other rent collectors. Regulation XXXI of 1802 
telated to revenue made over in lieu of payments due by Government. These 
Regulations, viz., XXVI, XXVII and XXXI as they did not relate to the recovery of 
rent by rent collectors from cultivators, they were not mentioned in Regulation IV 
of 1822. Regulations XXY, XXVII and XXX related to recovery of rents by the 
rent collectors from the cultivators, and that is why they alone are mentioned in 
Regulation IV of 1822. That land is indifferently used for land revenue will be clear 
from Regulation XXVII of 1802. That the actual cultivators of Jand had permanent 
occupancy rights in their holdings, that such rights had been recognised by Govern- 
mont and are properly determinable only by judicial investigation is clear from 
Regulation IV of 1822. The rights of the actual cultivators have been clearly described 
in Board’s Proceedings, dated Sth January, 1818. On page 17 of the Land Tenures 
in the Madras Presidency by S. Sundararaja Ayyangar (1916 Edition) it is said that 
the Board of Revenue in Mirasi Papers, 33 pointed out to Government that there are 
hereditary cultivators on lands with the right of making any disposition of them by 
sale, mortgage or otherwise as long as they paid the Government Revenue, and that 
they only could not make any alienation of them exclusive of the royal shares of the 
revenue. Inthe Preamble to Regulation XXV of 1802 passed far the purpose of 
carrying out the permanent settlement, it was recited that “it has been usual for the 
Government to deprive Zamindars, and to appoint persons on its own behalf to the 
management of Zamindaris, thereby reserving to the ruling power the implied right 
and the actual exercise of the proprietary possession of all lands whatever,” and 
in the Preamble to Regulation XXXI of 1802, which was quoted in the Privy Council 
Judgment in Suryanarayana v. Pottanna,14 it was stated that “ the ruling power 
reserved to itself, and has exercised the actual proprietary right of lands of every 
description.” The effect of these Regulations was considered by the Privy Council 
in the case of the Collector of Trichinopoly v. Lekkamani, 13 relating to an unsettled 
palayam, The Government contended in this case that there was no proprietary 
right in lands not permanently settled. The Privy Council overruled this plea and 
observed “Laying out of consideration for the present the words of the Preamble, 


—_—_ 





tr. (1919) 36 MLL J. 585: I.L.R. 41 Mad. 1012: LR 45 1.A. 209. 
12, (1878-74) L-R. 1 I.A. 282: 14 Beng.L.R. 115: 21 W.R. 958. 
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which form no part of the enactment of the Regulation (See Dwarries on Statutes, 
p. 655)...” “If the Regulations XXV and XXXI of 1802 were to be read in the sense 
contended for on the part of Collector appellant, they would have the effect of vest- 
ing in Government, not only all hereditary estates, but all sub-tenures, whether for 
life or otherwise, and whether created by the native Governments before the territories 
«ame under the Government of the East India Company or not. The words of the 
recital ‘the implied right and the actual exercise of the proprietary possession are, to 
say the least of them, very ambiguous.’ But whatever may be the real meaning of 
those words, the recital clearly was not intended to amount to more than a declara- 
tion that it had been usual for Government, in order to enforce an increased revenue, 
to deprive or disposseas the Zamindars, and to take the management of the Zamindaris 
into the hands of their own officers or in other words, that they were in the habit of 
taking khas possession of the Zamindaris of those Zamindaria who neglected to 
pay any increased revenue assessed upon them. Further the usage recited was 
limited to the purpose of obtaining an increased revenue, and it was by means of the 
usage that the Government reserved to itself the implied right, etc. The words are 
‘thereby reserving to the ruling power the implied right, etc.’ The Preamble recognised 
the right of private property. Neither this judgment of the Privy Council nor the 
fact that the words of the Preamble form no part of the Enactment of the Regulation, 
nor G. O. No. 1008, Revenues, dated 21st September, 1882, which contained a declara- 
tion of the Government that it has no proprietary right in the soil (Quoted in Srini- 
vasa Raghava Ayyangat’s Progress 104) were brought to the notice of the Privy Coun- 
cil either in that case or in subsequent cases. The conclusions arrived at by Govern- 
ment in an enquiry on the right of Government to minerals included the following. : 

“That subject to the payment of a stated proportion of the produce to meet the 
necessities of the administration, the proprietory right of the ryot in the soil ‘of his 
holding is absotute and complete; that he is able to mortgage sell, devise or otherwise 
alienate the land, subject, of course to the payment of revenue; that on these principles, 
property has been changing hands from time immemorial, and for the Government 
to put forward a claim now, which has never been asserted and which does not rest 
in law, practice or precedent, would undoubtedly raise a feeling of distrust and 
.discontent which would take long to allay.” 


From what has been said before, the ryot came into existence not under any 
detting by the sovereign of the day but independently of him (Quoted in Srinivasa 
Raghava Ayyangar’s Progress, 104) and perhaps at that time the sovereign had not 
even come into existence. There is no analogy between the Indian Ryot and the 
English tenant and therefore the relation of landlodlord and tenant which implies 
that the latter derives his title from the former does not exist between the Indian 
Ryotand the Government (Munro’s Minutes Arbuthnot’s selections 1-284; Srinivasa 
Raghava Ayyangar’s Progress, 218: Venkitanarasimha Naidu v. Dandamudi Kotayya’®, 
Cheekati Zamindar v. Ranasoora Dhora*‘,Ganga Gobind Mundul v. Collector of Twenty- 
four Purgunnahs15, On the other hand, the former is the landlo.d or at any rate unites 
in his own person the characters of labourer, farmer and landlord (Gunga Gobind 
Mundul v. Collector1* and Srinivasa Raghava Ayyangar’s Progress. He divides with 
‘Government all the rights of the land. Whatever is not reserved by the Govern- 





1g. (1897) I.L.R. 20 Mad. 299: 7 MLL.J. 251. 
14, (1900) I.L.R 2g Mad. 318. 
15. (1866-67) 11 M.I.A. 362. 
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ment belongs to him. He is not a tenant at will or for a term of years and is not re- 
movable because another offers more. Munro’s Minutes Arbuthnot’s Selections 1-284: 
Venkitanarasimha Naidu v. Dandamudi Kotayya1*. The relationship between them 
is described in Srinivasa Raghava Ayyangar’s Progress of the Madras Presidency thus 
Venkitanarasimha Naidu v. Dandamudi Kotayya1* “ Ancient Hindu Law recognised 
only two beneficial interests in land, viz., (1) that of the sovereign or his representativo 
and (2) that of the cultivator’s holding tho land either individually or as members of a 
joint family or a joint village community. Neither the sovereign nor the cultivators 
has unlimited proprietary right or full ownership in the modern sense. The sove- 
reign’s right-consisted in his power to collect a share of the produce of the cultivated’ 
lands, known as the melwaram in the southern districts of the Presidency and this 
melwaram is not rent in the strict signification of the term. The share of the culti- 
vators or ryots is known by the name of kudiwaram. The melwaram and the kudi- 
waram rights are thus the two principal independent interests in land and the one is 
not derived from the other ; all other interests are derived from, or are subordinate- 
to either the one or the other (Srinivasa Raghava Ayyangar’s Progress). The absolute 
propristary right in land may be in the person who carries on its cultivation and be 
evidenced to have come from first occupancy. (Lekkamani v. Puchaya Naicker*".), 
The relation between the Government and the ryot is one of partnership of which the 
former is the sleeping partner (Srinivasa Raghava Ayyangar’s Progress, 103, 218 ; 
Venkitanarasimha Naidu v. Dandamudi Kotayya‘*. Thus I have shown that as far as. - 
ancient India is concerned the assumption underlying the Privy Council. Judgment. 
that the soil was vested in the rulers who drew their land revenue from the soil, which 
was nota fixed and invariable share, but depended on the will of the rulers is not. 
correct in so far as the vesting of the soil in the rulers is concerned. 


This can also be proved by the conduct of the Government also. 


t. Regulation XXXI of 1802 provided only for full assessment in the absence 
of title for exemption from payment of tovenog, or t put ostal to hold rent 
free lands, or lands rent free. 


2. The Inam Commission considered an inam to consist of the melwaram alone, 
as quite distinct from and independent of the proprietary right in the soil. He did’ 
not grant, recognise or confirm any land as a grant in inam. He only acknowledged 
the title to the land revenue on the extent of land mentioned in the title deed. 


3. The Government declared in the correspondences leading to the enactment 
of Act VII of 1869 that what was granted to the inamdar was an assignment of the 
land tax on certain land. but not the land itself, that being the private property of 
the ryots, that the title deed could not affect the rights of others than the grantor and 
the grantee, and that the Government were clearly not competent to give away what 
did not bslong to them, the rights of the pattadars having been recognised on a former 
occasion. 

4. In Regulation IV of 1822 the Government declared the occupancy rights of 
the cultivators. 


5. In the enfranchisement of personal items and defunct service inamm 
the value of the inam was taken as the annual assessment of the land. 


16. (1897) I.L.R 20 Mad. 299 : 7 MLL. J. 251. 
17 (1870-71) 6 MALGR. 208. 
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6. B.S.O. 54 (2), B.S.O. 1931 Edition, stated that the alienation of the land 
spocifind in the title deed by sale, lease, mortgage or otherwise will not be treated as 
an alienation of the inam, if such alienation is subject to the payment to the institu- 
tion or in support of the service of a sum not less than the net assessment on the land. 
This is quite similar to the alionability of any ryotwari land subject to the payment of 
the land revenue to Government. The kudiwaram in any land was thus always 
transferable. 


7. G.O. No. 311, Revenue, dated 8th February, 1907 declared that an inam 
is in essence-a grant of the land revenue derivable from any land. If the land was 
unoccupied waste at the time of the grant, and if the inamdar was placed in possession 
of the land, he becomes the occupancy ryot thereof, as well as the holder of the inam. 
This was given publicity in the Coimbatore District Gazette, dated 7th September, 
1907. ` : 


8. The Inam title deod itself was amended after the enactment of Act VIII 
of 1869. In the revised title deed the acknowledgment was for an inam consisting 
of the right to the Government Revenus on land claimed to be (............ ) acres of 
dry, (......) acres of wet, and (............ ) acres of garden in the village of etc. 


Coming back to the question of Minor Inam as defined in the Madras Minot 
Inams (Abolition and Conversion into Ryotwari) Act, 1963 (Madras Act XXX 
of 1963) the requirements are: (1) there should be a grant, (2) that grant should be of 
a land, (3) that grant should be of the kudiwaram and melwaram of that land, and (4) 
such a grant should have been mado, confirmed or recognised by the Government. 


I have shown that the Government in ancient India did not make any grant of 
land or the kudiwaram right in land, (2) that they could make and actually did make 
only grants of the royal share of the produce, i.e. melwaram or its commuted value the 
rent, revenue or the assessment in respect of a certain oxtent of land, or in the alter- 
native even where the grant was of unoccupied land itself that the land did not form 
part of the inam, and (3) that the Inam Commission on behalf of the Government, 
as its agent, did not make any grants, but that what it confirmed or recognised or 
acknowledged was only—to put it in the Inam Commissioner’s own words—the 
validity of the inam, as understood, defined and dealt with by him, i.e. the right to 
the Government revenue on the extent of land mentioned in the title deed and nothing 
more. Neither the right nor the title to the land, nor the title of the individual 
mentioned in the title doed, was acknowledged by him. As such the lands concerned 
in the title deeds or mentioned in the inam registers, as those from which the inams 
wore derived or drawn in respect of those title deeds, issued by the Inam Commissioner. 
are not inam lands, to make themselves or the melwaram thereof minor inams. 
In tho alternative, the grant of the melwaram, of the lands concerned in the title 
deeds or mentioned in the Inam rogisters against those title deeds, to the inamdar, 
whether ho be the kudiwaramdar or not, has been in effect resumed or cancelled, by 
making ths inamdar, in all cases where full assessment is levied, to, pay the samo, i.e. 
the entire amount that he collects from the kudiwaramdar, to Government under 
section 3 of the Madras Inams (Full Assessment) Act, 1956 (Madras Act XL of 1956). 
So from the date of full assessment there is no grant of the melwaram to the inamdar, 
in respect of the extent of lands mentioned in the title deed as he has to pay to Govern- 
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ment the whole of what he collects without right to appropriate anything therefrom. 

The Madras Minor Inams Abolition Act, 1963, came into force on the 15th February, 

1965, long after the full assessment was levied under Act XL of 1956. The grant of 
tho melwaram continues only in respect of those lands not fully assessed under Act, 
XL of 1956. So in the absenge of any existing grant or assignment of the melwaram 
or land revenue in respect of the extent of land mentioned in his title deed 
tothe .inamdar for his appropriation which in essence is the inam granted, 
confirmed, or recognised, the land from which such assessment is collected will no 
longer be a minor inam as defined in the Madras Minor Inams (Abolition and Conver- 
sion into Ryotwari) Act XXX of 1963. The grant of melwaram continues to be en- 
joyed by the inamdars only in respect of service inama, where the melwaram alone 
‘constitutes the inam but such cases would not come under the definition of Minor 
Inam in Act XXX of 1963 as the lands from which those inams are derived or drawn 
do not form at of the inam. 


A 
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IS “* CULTIVATION” OR MERE ‘‘ CULTIVABILITY” 
THE TEST OF PRIVATE LAND IN AN ESTATE. ? 
: By 
S.A. KADER. . 
Advocate and Government Pleader, Tirunelveli. 

“ Private land” as defined in section 3 (10) (a) and (b) of the Madras Estates 
Land Act of 1908 is: . ; 

(1) the domain or home-farm land of the landholder by whatever designation. 
known such as Kambattam, Khas, Sir or Pannai, or 

(ii) land which is proved to have been cultivated as private land by the land- 
holder himself by his own servants or by hired labour with his own or hired stock 
continuously for a period of 12 years prior to Ist July, 1908 or Ist November, 
1933, as the case may be. i 

Section 3 (16) of the Madras Estates Land Act defines ‘ ryoti land’ as cultivable 
land in an estate other than private land but does not include: (a) beds and bunds of 
tanks and of supply, drainage , surplus or irrigation channels, (b) threshing floor, 
cattle stands, village sites and other lands situate in an estate which are set apart for 
the common use of villagers and, (c) lands granted on service tenure. 

In Raja Yerlagadda Mallikarjuna Naidu, Zemindar of Chellapalli v. Somayya 
and others}, Sir John Wallis, C.J., observed : 

“The Subordinate Judge has found and I agree with him that the suit lands 
were never cultivated by the Zamindar as part of his home-farm lands and it seems 
to me that his treatment of them as Kambattam was merely colourabk for the 
purpose of defeating occupancy rights of the tenants. In some part of India lands 
of this kind are known as Sir lands and this is one of the terms mentioned in the defini- 
tion. In Budley v. Bukhtoo', it was held that Sir land is land which the Zamindar 
has cultivated himself and intends to retain as resumable for cultivation -by himself 
even when from time to time he demises it for a season. I think that this test-may 
well be applied here and that as the plaintiff has failed to satisfy it, the appeal fails 
and must be dismissed with costs.” 

This test of cultivation by the landholder with intent to resume for cultivation by 
himself even wher leased out from‘time to time was confirmed by the Judicial 
Committee on appeal in Yerlagada Mallikarjuna Prasad Naidu v. Somayya and 
others®, which in tarn has beon approved and applied by the Supreme Court in the 
recent decision reported in Chidambaram Chettiar v. Santhanaramaswami Udayar+. 

A Full Bench of our High Court in Pandarujoki and others v. Sri Raja Sindala- 
patti Seetharamamoorthi and others* had occasion to consider the character of a 
land in an estate which was described to be waste and found uncultivated prior to 
1902, from when the landholder commenced cultivation bit by bit and by 1908 
whon the Estates Land Act came into force the entire land was under his cultivation. 
Tt was held by the Full Bench that the land was ryoti land upto 1902 ; the reclamation. 
from waste land and its subsequent cultivation by the Jandholder for no more than 





1. LLR. (1916) 99 Mad. 341: 27 MLLJ. 718. 

a. (1869) 3 N.W.P. 203. 

3. (1919) LL.R. 42 Mad. 400 36 MLL.J. 257: 461.A. 44: AI.R 1918 P.C. 183 (P.C.) 

4. (1968) 2 Mad.L.J. (8.C.) 83 : (1968) 2 S. C.J. 568 : (1968) 2 An. W.R. (8.C.) 89: ALR 
1968 8.0. 1005, 

5. LLR. (1948) Mad. 223: (1947)2 MLJ. 263 (F.B.). 
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six years bsfore the commencement of the Act did not convert it into private land 
and that the land had always been and still remained ryoti land. Here again the 
test of private land was held to be cultivation and not cultivability. It is in respect 
of ryoti land tha test of cultivability applies as defined in section 3 (16) of the Act. 

In Periannan v. A.N. Ammankoil®, the Full Bench of our High Court formulated 
the following tests to be applied in deciding whether or not a land is private in charac- 
ter. 


(E) If the land is known to be ryoti at its inception the only mode by which 
it could be converted into private land is by proof of continuous cultivation for a 
period of 12 years prior to the commencement of the Estate Land Act. (ii) If there 
is no proof of cultivation for a continuous period of 12 years before the commence- 
ment of the Act the land may be proved to be private land by other methods. (iil) 
‘Cultivation of the lands or leasing the lands under short-term leases may be one mode 
of proof. (iv) An intention to cultivate or resume for cultivation is also a test to 
‘decide that the land is private land and such intention may be established by any 
other means not necessarily by cultivation and by cultivation alone. Absence of 
evidence of direct cultivation is not fatal to the claim. (») The essence of private 
land is continuous course of conduct on the part of the landholder asserting and 
acting on the footing that he is the absolute owner thereof and recognition and 
accoptance by the tenants that the landholder has absolute right in the land. (vi) 
Mere proof that the landholder is the owner of both warams is not sufficient to prove 
‘that the land is private land. ' 

This Full Bench decision is an authority for the position that direct cultivation by 
the landholder is not the only necessary criterion to decide the private character of a 
land in an estate but that cultivation through tenants on short-term leases is sufficient, 
provided the landholder retains his right to resume the land for direct cultivation 
and the tenants recognise such right of the landholder. Nowhere do the Judges say 
that the land need never have been cultivated by any body to bring it within the 
meaning of private land. 

In Gopalaswami Iyengar v. Sri Athmanathaswami Devasthanam %, a Division 
Bench of our High Court consisting of Rajamannar, C.J. (as he then was), and Mr. 
Justice Panchapakesa Tyer held that “ the essence of private land is that it was once 
‘cultivated by the landholder himself except as regards Kudivaram lands acquired 
by the landholder before 1st November, 1933, for valuable consideration and that the 
suit lands therein which were wholly uncultivated before they were granted to the 
appellant on lease can never be called home-farm land or private land at their incep- 
tion by any stretch of imagination.” They further held that these waste lands were ryoti 
lands as dofined in section 3 (16) of the Act not being beds and bunds of tanks etc. 
-and that the appellant who was let into possession of such lands for purpose of culti- 
vation would acquire permanent righta of occupancy. This decision has beon 
confirmed on appeal by the Supreme Court in Sri Athmanathaswami Devasthanam vy. 
Gopalaswami Iyengar.* It is thus abundantly clear that cultivation is the test of . 
private land while cultivability is the test of ryoti land. 

There are however some recent decisions of our High Court which strike a 
different note and hold that cultivation is not the only test to decide the Private 
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character of a land in an estate and that it is sufficient if the land is cultivable even 
though it might never have been cultivated by anybody. J am referring to the un- 
reported decision of Rajagopala Iyengar, J. (as he then was)in W.P. No. 985 of 1956, 
the Judgment of Ananthanarayanan, J. (as he then was)in Peer Masthan Rowther v. 
Chinnayya Kone? and that of Ramakrishnan, J. in Raja Jagaveerarama Muthukumara 
Venkateswara Ettappa Naicker v. Estates Abolition Tribunal, Tirunelveli and others.1° 
Reliance is placed by these learned Judges on the following propositions Jaid down 
by the majority of the Full Bench in Periannan y. Ammankoil1+ viz: (a) If there is no 
proof of cultivation for a continuous period of 12 years before the commencement 
of the Act-the land may be proved to be private land by other methods provided 
the land was not shown to be once ryoti. (b) The essence of private land is conti- 
nuous course of conduct on the part of the landholder asserting and acting on the 
footing that he is the absolute owner thereof and recognition and acceptance by the 
tenants: that the landholder has absolute right in the land. 

As has been pointed out. by Chandra Reddi, C.J. (as he then was) in the Bench 

- Decision in Sri Rajaragavaraju Linga Raju v. State of AndhraPradesh1*; “The aforesaid 
propositions of the Full Bench in Periannan’s case11do not lend support to the con- 
tention that the test of cultivation was altogether disponsed with by their Lordships. 
There the learned Judges were considering whether it was necessary for the landholder 
to prove that the lands were being cultivated by himself. There was no question in 
that case whether the land wag cultivated at any time by anyone.. That apart the 
second part of the reasoning, viz., recognition and acceptance by the tenants that the 
landholder had absolute right in the land implies that it should be a cultivated one”. 
In the Andhra Case the Court held that pasture land cannot fulfil the test of private 
land and rejected the claim of the landholder for ryotwari patta.. 

Ramakrishnan, J.,in Raja Jagaveerarama Muthukumara Venkateswara Ettappa 
Naicker v. Estates Abolition Tribunal ‘°, has also relied upon the following observation 
of the Bench decision of our High Courtin Govindaswami Naidu v. T.P. Devasthanam13 
piz:* We are in entire agreement with the learned Judgethat the true test for determin- 
ing the character of land in such a -case is tosee whether the landholder intended that 
he should exercise proprietary right over the land as and when he pleases although he 
might have let it out to tenants from time to time. Ho has also cited the following 
passage in the Bench decision of the Andhra High Court in Raja Venkatanarastmha 
Rao v. Venkatasubba Rao14, in support of his view : 

“ It depends upon the intention of the landholder to reserve them for his culti- 
vation or throw them into the common pool of ryoti lands and that intention can 
be gathered only from the manner in which Lankas are formed, the treatment of the 
Lankas by the landholder from their inception the way they- were enjoyed............ 
assertions by the landholder as private lands, acquiescence of the tenants in the 
landlord’s title and the conduct of the tenants themselves.” 

It is respectfully submitted that the reference to tenants in the observations 
cited above far from dispensing with the test of cultivation really affirms and implies 
that the land must be a cultivated one before it could be a private land. Stress is laid 
$e aa 

“9. W.P. No. 41 of 1956. l i 
10. W.P. No. 1229 of 1962—Unreported. 

1. LLR (1952) Mad. 741: (19529) 1 ML.J. 71 (F.B.). 

1g, (1960) 2 An.W.R. 405 : (1960) An. L.T. 967. 


1g. I.L.R. (1957) Mad. 19: (1956) 2 MLL.J. 260. 
14 (1957) 2 A.W.R. 536 : (1957) An.L.T. 857. 
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on the cultivation of the land whether by the landholder or by the tenants under 
periodical leases. The aforesaid three decisions of single judges holding that for 
ascertaining the private character of certain lands in an estate it is not necessary that 
they should have been actually cultivated at any time but that it is sufficient if they 
are cultivable lands run counter to the well-established principle of law laid down in 
a series of decisions commencing from Raja Yarlagada Mallikarjuna Naidu Zemindar 
of Chellapalli v. Somayya‘* that cultivation by the landholder himself or through 
tenants is the primary test of private land. 

I may now refer to the recent decision of the Supreme Court reported in 
Chidambaram Chettiar v. Santhana Ramaswami Udayar'*, Their Lordships of the 
Supreme Court observe : 

“ In our opinion the correct test to ascertain whether a land is domain or home- 
farm is that accepted by the Judicial Committee in Yerlagada Mallikarjuna Prasad 
Naidu v. Somayya‘", i.e., whether ‘it is land which a Zemindar has cultivated himself 
and intends to retain as resumable for cultivation by himself even if from time to 
time he domises for a SCA8OM............ccecsesceeeeees It seems to us that the definition 
read as a whole indicates clearly ‘that the ordinary test for “ private land” is the test 
of retention by the landholder for his personal use and cultivation by him or under 
his personal supervision. No doubt such lands may be let on short-term leases for 
the convenience of the landholder without losing their distinctive character but it is 
not the intention or the scheme of tho Act to treat as private those lands with refe- 
rence to which the only peculiarity is the fact that the landlord owns both the warams 
in the lands and has been letting them out on short-term leases. There must in our 
opinion be something in the evidence either by way of proof of direct cultivation or 
by clear indication of an intent to regard these lands as retained for personal use of 
the landholder and his establishment in order to place those lands in the special 
category of private lands in which a tenant under the Act cannot acquire occupancy 
rights. Inthe present case there is no proof that the lands were ever directly oui tvatad 
by the landholder.” 

This decision of the Supreme Court has reaffirmed the position of law that’ 
cultivation by the landholder is the sine qua non of private lands. Even though the 
landholder might have leased them out for a season from time to time they will still 
be hia private lands if he retains the right of resumption for cultivation by himself. 
But where there is no evidence of the landholder having ever directly cultivated the 
lands in question, they can never be his private lands. The landholder in the case 
before the Supreme Court owned both the warams and was periodically leasing 
out the said lands in auction and yet. Their Lordships refused to treat them as his 
private lands as they had never been directly cultivated by him. This ruling of the 
Supreme Court has, it is respectfully submitted, in a way-seriously shaken tho authority 
of the Full Bench of our High Court in Periannan’s case1®, inas much as the Supreme 
Court has held that more leasing out on short-term leases of Iruvaram lands in an 
estate will not impress upon them the character of private lands unless there was direct 
cultivation by the landholder at sometime or other. While. so, can there be any 
legal basis for altogether dispensing with cultivation itself as the test of private lands ? 





15. I.L.R. (1916) 99 Mad. 341 : 27 MLL.J. 718. 

16, (1968) 2 M.L.J. 83 (S.G.) : (1968) 2 An. W.R. (S.C.) 8g : (1968) 2S.C.J. 568. 
17. LL.R (1919) 42 Mad. 400 (P.C.): 36 MLJ. 957: 46 I.A. 44. 

18, (1952) 1 MLJ. 71: LLR. (1952) Mad. 741 (F.B.). 








m., THE MADRAS LAW JOURNAL, 75 


LAW COMMISSION OF INDIA : 
REVISION OF THE INDIAN PENAL CODE. 
QUESTIONNAIRE — 

. Application of the Code,—Extra-territorial operation of the Code in respect 
of pore is at present confined to offences committed on ships or aircraft registered 
in India (section 4). Should this be enlarged in any mamncr, ¢.g., to offences com- 
mitted by aliens in the service of Government outside India ? so as 

2. Punishments.—The punishments provided in the Code are death, imprison- 
ment for life rigorous and simple imprisonment, forfeiture of property and fine. 
Do you consider it necessary or desirable to add any other punishments, 4g., 

(a) banishment for a term to a specified locality within India; 

(6) externment for a term from a specified locality; 

(c) corrective labour; 

(d) imposition of a duty to make amends to the victim, by repairing the 
damage done by the offence ; 
` (e publication of name of the offender and details of the offence and sen- 
tence; : : ` i 

(f) confiscation. 

In respect of what offences or types of offences would such punishments be 
appropriate P. i i 

3. The Code lays down ‘only the maximum punishment for offences, ‘and no 
minimum punishment except in very few cases. Are you in favour of laying down 
a minjmum term of imprisonment for any offences ? j 

- Ifso, for what offences ? 


4 Should imprisonment for life as the punishment NET for some 
offences be replaced by imprisonment for a specified long term, ¢.g., 20 years ? 


5. Have you any general suggestions to make for a reduction or increase in 
the quantum of punishment for various offences under the Code ? 


6. Are you in favour of providing any special form of punishment (such as, 
ordering suspension or winding up of business), for persistent violations of the law 
by ee ? 

- (a) Where an offunce is anni committcd by a group of persons (say 
PA ten in number), should the maximum Pee be higher ines the 
maximum prescribed for that offence ? 
(6) For instance, should ‘ gherao ° (wrongful restraint by a large group of 
persons) be made a separate offence. with a severe punishment ? 
(c) Have you any other additions to suggest for dealing with violent crimes 
committcd by organised groups or by unruly crowds ? 

8. When a person commits an offence in a state of intoxication: (self-induced) 

should that be made a ground for enhanced punishment ? 
J—13 
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9. (e) Do you think that there are too many provisions in the Code dealing 
with aggravated form of particular offences and the law should be simplified in this 
respect ? 

(6) Would it be preferable to give a list of aggravating and another of miti- 
gating circumstances and provide generally that, in case of aggravating circumstdn- 
ces, the ordinary maximum punishment will be doubled, and, in case of miti- 
gating circumstances it will be halved? 

10. Gsnsral Exceptions.—Would you allow mistake of law to be pleaded cither 
as.a defence or as a mitigating circumstances, for offences constituted by contra. 
vention of subordinate legislation, such as, statutory rules, . bye-laws, orders and 
the like ? l 


11. Do you consider that any increase is necessary in the minimum age of 
criminal responsibility which is 7 years at present (section 82) ? 
If so, what should it be? 
12, (a) Should the existing provision (scction 84) relating to the defence of 
insanity be modified or expanded in any way ? 
(b) Should the test be related to the offender’s incapacity to know that the 
act is wrang or to his incapacity to know that it is punishable ? 


(c) Should the defence of insanity be available in cases where the offender, 
although aware of the wrongful, or even criminal nature of his act, is unable to 
desist from doing it because of his mental condition ? 


13. There is at present no right of private defence in cases in which there is 
time to have recourse to the protection of public authorities (section 99). Do you 
think that this restriction is necessary or that it should be removed or that it should 
be modified ? 


14. In regard to entrapment cases where the Law Enforcement Officers op 
their agents directly instigate the commission of an offence, as distinct from those 
cases where they merely provide the opportunity for the commission of the offence, 
would you say— 


(a) that the procedure adopted is so unfair and unethical that the accused 
should be deemed not to have committed any offence, or 


(b) that, at any rate, a lessor sentence should be provided in the Code? 


15. Abetment and attempt.—Where a person abets an offence by instigating a 


minor to commit it, should the abettor by punishable with a punishment hig! 
than that prescribed for abetment in general ? 


16. Are you in favour of introducing the principle of full vicarious liability 
of the master for an offence committed by a servant in the course of his employment 
for the bencfit of the master ? 


17. At present, preparation to commit an offence is by itself an offence in 
very few cases. Would it be desirable to increase this number, and ifso in 
of what types of offenees? i eee 

18. Offences against the State.—Do you consider that the law relating to 
sedition should be amplified or modified ? 

If so, in what respect? 
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19s Offences affecting the human body—Should owtkanasia (or ‘ mercy killing’ as 
itis popularly called) be exempted from punishment cither as homicide or as 
abetment of suicide ? ; 

20. Should there be a provision in the Code for punishing a pcrson who drives 
another person by systematic cruel treatment to commit suicide? 

21. (a) Should attempt to commit suicide be punishable at all ? 

(b) Where a person threatens to put an end to his life or attempts to do so, 
with a view to compelling another person or authority to do or omit to do anything 
which that person or authority is not bound to‘do or, as the case may be, omit to 
do, should such act be made punishable ? 

22, The Code contains a few provisions for punishing sexual offences (rape, 
unnatural offence etc.). Are any additions to, or alterations in, these provisions 
necessary ? 

23. (a) Should unnatural offences be punishable at all or with heavy sen- 
__tences as provided in section 377 ? 

(b) Should exception be made for cases where the offence consists of acts done 
in private between consenting adults ? 


24. Other offences.—(a) Should adultery be punishable at all? 

(b) If so, should the offence be limited to men only, as in section 497? 

25. (a) Should defamation as at present elaborately defined in section 499 be 
punishable at all? - 

(b) Would it be preferable to limit criminal defamation to cases where a 
person defames another person (living or dead) intending or knowing it to be likely 
that such act will lead to a breach of the peace? ' 

26. In view of Article 12 of the Universal Declaration of Human Rights 
(1948), do you think that the criminal law ought to recognise and protect the right ` 
of privacy, and, if so, what kind of interference with that right should, in your view, 
be punishable ? 

27. Limitation for prosecutions. Do you consider that there should be a 


statutory period of limitation for prosecution for any offences under the Code, and, 
if so, for what offences? ; 


_ [END oF VOLUME (1969) I M.L.J. (JouRNAL).]. 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction. ) 
‘ ' . Presmr :—Mur. Jusrice P. S. KATLASAM. 
A. S. V. Vaadi E ' .. Petitioner" 
The Commimionet of Police; Egmore, Madras and others Sas Respondents. 
í 


Constitution of. India (1950), ‘Article 426—Writ of mandamus—Police Officer—Duty tó 
enforce.the law of the land—If within. the discretion of the Officer—Writ, if can issus. to 
a Police Olea to afaa the law—Unlawful occupation of the land of ths petitioner— 
Criminal irespass—Writ of mandamus. 

The petitioner payed for the issue of a we of mandamus directing the Com- ' 


missioner of Police, 
the property by removing the persons who were unlawfully remaining on the 
property. The Commissioner of Police raised the plea that whether police action 
isn in this regard or what action is to be taken is within the discretion 
of the Police and that a mandamys sought for by the petitioner cannot be issued. 


Held: It is the duty of the Commissioner of Police to determine whether the 
continued presence of the hut dwellers amounts to criminal trespass. If he comes 
to that conclusion, it is clearly his duty to evict the trespassers and give protection 
to the petitioner. The plea ef the Commissioner that it is within his discreti tion 
to take action or not‘has no basis in law and this plea should never have been 
advanced. It is his duty to enforce the law of the land. 


The Commissioner of Police will have to to act in accordance with the 
directions indicated in the qene rae A R. v. Metropolitan Police Commissioner, (1968) 

1 AU E.R. 763, referred). . 
Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated thergin and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of mandamus directing the respondents herein to.do their 


duty as provided under law and secure to the petitioner, peaceful and quiet enjoy- 
‘ment of the property situate ‘at No. 33, Mundakanni Amman Koil Street, M 


Madras, Dy Pepe te ehe peona Er may De unlawfully remaining on the 
said property. 

S. Gopalarainam, for Petitioner. 

T. Selvaraj, for Government Pleader, for’ Respondents. 
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The Court made the following š ; 
Orpgr.—This petition is. filed by'a lessee of fifteen grounds of vacant land 

situate at No. 33, undakanni Amman Koil Street, Mylapore, Madras, belonging 

to T.R. V. Subbi Chetty’s Family Charities, for the issue of a writ of mandamus direct- 
ing the Commimioner of Police, Madras, to secure to him peaceful and quiet enjoy- 
ment of the property by removing the persons who are unlawfully remaining on the 


The petitioner obtained a lease of the property from the trustees on 17th 
December, Ta and took possession of the property on 11th January, 1967. On or 
about grd July, 1967, there was a scrious fire accident in Mundakanni Amman Koil 
Street and a number of dwellings were The fence erected by the poti- 
were also destroyed. For the purpose of having free access to the burning spots, the 
fire fighting party: broke the wooden doors put up by the petitioner om We property. 
Before the petitioner could ir the damage to the thatched sheds and ence, 
some of the persons whose dwellings were, destroyed by fire committed criminal 
trespass by entering into his property and occupied the same and put up structures 
thereon. On 11th July, 1967 the petitioner a memorial to the Chief 
Minister stating that the adjoining hut dwellers had occupied the land erecting 
thatched sheds without his knowledge and that on enquiry he was told by the Divi- 


a sional Councillor that they would be temporarily accommodated there, and, as axid 


« 


when the tenaments proposed by the Government are made ready, the dwellers 
would move to their allotted places and that his land would be vacated by. them: 


‘The petitioner prayed for expeditious : in repatriating the dwellers on the peti- 


tioner’s property. On 21st October, 1967, the petitioner preferred a complaint.to 
the Assistant Commissioner of Police, Egmore, complaining that the adjacent hut 


, dwellers affected by the fire accident raised sheds in the property without his know- 


ledge and were residing there. He stated that when he protested and asked them 
to remove themselves, as the occupation was unauthorised, they did not vacate. 
The petitjon stated that whatever may be the justification at the time of the acci- 
dent, their determined continuance in the plot is-illegal. Petitioner prayed that 
steps may be taken by the authorities for removing the huts and for clearing the 
unauthorised occupation of the hut dwellers. On rst April, 1968, the petitioner 


` “yeiterated his complaint to the Inspector, Police Station, Mylapore. On the same 


“day, ht gave a petition to the Commissioner of Police praying-that action may be 
-taken 


against the law-breakers and that immediate action may , be taken against 
who continued in their unauthorised stay. Having fai to obtain any 
relief from the authorities, the petitioner has filed the present writ petition. 


The contention of the petitioner is that the entry into his property by the hut 
dwellers was without his authority and permission and in open defiance and dis 
regard of his rights as owner of property. His case is that when hè called upon the 
persons in possession to remove themselves from the property, they stated that they 
were allowed to occupy the same by the.Member of the islative Assembly of the 
locality, When the petitioner approached tht Member of the Legislative Awembly, 
he was told that the dwellers would vacate as soon as alternative arrangements are 
made. The plea of the petitioner is that the occupation from the very commence- 
ment is illegal and that in any event their continued occupation would clearly’ be 


“trespass, a cognizable offence, for which he is entitled to relief from the authorities. 


In‘ his counter-affidavit, the plea of the Commissioner of Police is that from the 


enquiry made by the Police, it appeared that persons in occupation of the property . 


have entered the property only with the consent of the petitioner and that 1t would 
appear that the persons who lost their thatched huts due to fire a to the peti- 
tioner and on his permission occupied the Property.- It is further stated that in 
view of the fact that the initial occupation was permissive, it was considered by the 


Police that it cannot be treated as a case of criminal trespass and therefore no action > ` 


was taken. It is contended that unless this Court came to the conclusion that the 


"persons now in occupation are persons who entered into the, property without the 


\ 
Lo ee 
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permission and against the will of the owner of the property, the petitioner’s prayer 
for a mandamus cannot be granted. According to the Commissioner of Police, the 
question whether police action is necessary in this regard or what action is to be taken 
is within the discretion of the Police and that the mandamus sought for by the petitioner 
camnot be issued. 

‘ Criminal trespass ° is defined as an en a person into or u perty in 
the possession of another with intent to es offence or by ine idka insult 
or annoy any person in possession of such property, or having lawfully entered into 
or-upon such property, unlawfully remains there with intent thereby to intimidate, 
asali ap aanby any such persons or with tatention T0. connie an o ence. It is the 
case of the petitioner that the occupation of the pro was even at the outset 
ee ee ion, and in any event, his demand to vacate 
the premises, the continued occupation criminal trespass. ‘The question 
whether on the facts, the offence of criminal trespass is made out or not is for the Police 
to determine at this stage. It will be criminal trespass if the entry upon the property 
is without permission, or having lawfully enteredinto property, ifa person remains 
there unlawfully with intent to intimidate, insult or annoy the person in possession 
of the property. The intention to intimidate or annoy can be presumed in the 
circumstances of the case. The question therefore for the Police to consider is 
whether the entry, to start with, was without the consent of the petitioner. If the 
Police is of the view that the entry origimally was with the consent of the petitioner, 
they will have to decide the next question as to whether having entered upon the 
property lawfully, they continued to remain there unlawfully. While the affidavit 
of the issi 


of Police indicates that on enquiry it appeared to him that the - 


entry was with the consent of the petitioner, he not considered the question 
whether having lawfully entered upon the property, they unlawfully continued to 
be in ion of the property. As the offence of criminal trespass could be com- 
mitted by a person having lawfully entered upon the property by unlawfully remain- 
ing there, it 1s the duty of the Gommissioner of Police to consider the tion whe- 
ther the continued possemion of the property by the hut dwellers is wful. This 
admittedly the Commissioner of Police has not considered. The offence of criminal 
trespass is a cognizable offence and it is the duty of the Police to take action.. The 
plea of the Gommissioner of Police that this Court, unless it came to a conclusion 


that the persona now in occupation entered into the property without the on. a 
and against the will of the owner of the property, cannot grant a writ of mandamus, ` 


is not correct, for, as already pointed out, this Court will be entitled to grant a writ 
if it is satisfied that the persons having entered upon the property lawfully, continued 
to be in possession unlawfully. The contention of the Commissioner of Police that 
whether police action is necessary in this regard or what action is to be taken is 
within the discretion of the Police, is not in accordance with law. The duty of a 
Police Officer and the jurisdiction of the Court to issue a writ of mandamss have been. 
considered by the Court of Appeal and very clearly stated in a recent decision 1¢por- 
ted in R. v. Metropolitan Police Commissioner, Lord Denning, M. R. in Acaling 
with the duties of the Commissioner of Police observed at page 769 as follows :— 
- ©T hold it to be the duty of the Commissioner of Police, as it is of every Chief 
Constable, to enforce the law of the land........ In all these cases, he is not 
the servant of anyone,.save of the law itself.................. The responsi 
bility for law enforcement lies on him. He is answerable to the law and to the 
law alone.” . hy 
In conclusion, the learned Judge stated that the law must be sensibly interpreted so 
as to give effect to the intentions of Parliament, and the Police must see that it is 
enforced and that the Rule of Law must prevail. Salmon, L.J., in referring to 
the duties of the Police observed as follows :— 


“Tn this Court it has been argued on behalf of the Commissioner that the 
Police are under no legal duty to anyono in regard to law enforcement. IF this 





1. (1968) 1 AHER. 763. 
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argument were correct, it would mean that in so far as their most important 
function is concerned, the Police are above the law and therefore immune from 
any control by the Court. I reject that argument. In my judgment, the Police 
owe the public a clear legal duty to enforce the law—a duty which I have no 
doubt they recognise and which generally they perform most conscientiously and 
efficiently.......... For example, if, as is quite unthinkable, the Chief Police 
Officer in any district were to issue an instructicn that as a matter of policy the 
Police would take no steps to te any house-breaker, I have little doubt 
but that any house-holder in that district would be able to obtain an order of 
mandamus for the instruction to be withdrawn.” 


The same view was expressed by Edmund Davies, L.J., who repelled the pro 
tion that the law enforcement of the Country owe no duty to the public to 
enforce the law, and observed. :— : 


“ Carried to its logical limit, such a submission would mean that, however, - 
brazen the failure of the Police to enforce the law, the public would be wholly 
without a remedy and would simply have to await some practical- expression 
of the Court’s dispickeure. In pardeular it would follow that the Commissioner 
would be under no duty to prosecute anyone for breaches of the Gaming Acts, 
no, matter how flagrantly and persistently they were defied. Can that be right ? 
Is our much-vaunted legal system in truth so anaemic that, in the last resort, 
it would be powerless against those who, having been appointed to enforce it, 
merely cocked a snook at it? The very idea is as repugnant as it is startling, and 
I consider it regrettable that it was ever advanced.” 


The learned Judge concluded that the law enforcement officers of the country 


certainly owe a legal duty to the public to perform those functions which are the 
saison @etre of their existence. p 


The extracts from the three judgments as given above clearly defines the duties 
of the Commissioner of Police and the right of this Court to issue a writ of mandamus. 
In the present case, it is the dutyʻof the Commissioner of Police to determine whe- 
ther the continued presence of the hut dwellers amounts to criminal trespass. If 
he comes to that conclusion, it is clearly his duty to evict the trespassers and give 
protection to the petitioner. The plea of the Commissioner that it is within his ` 
discretion to take action or not has no basis in law. It is his duty to enforce the 
law of the land. As ruled by Edmund Davies, L.J., this plea should never have 
been advanced. The writ petition is allowed to the extent indicated. The Com- 
missioner of Police will proceed to act in accordance with the directions indicated 
in this judgment. There will be no order as to costs. 


V.S. a Order iub. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Me. Josa K. VRERASWAMI AND Mr. Justion T. RAMAPRASADA 
Rao. . , 
V. P. Vadivel Achari f .. Petitioner* 
U. 
Madras Sales Tax Appellate Tribunal (Second Additional pen 
City Civil Court, Madras and another . Respondents. 
Madras General Sales Tax Act (I of 1959), Section 2 (n)—Assesses suppl gold jewels did 
in consideration therefor receiving equal amount of gold and ig gol chats 
Transaction if amounts to ‘ sale of goods ’—Levy of sales tax and Par a aS oe 
Where an assessee supplies gold jewels and in consideration therefor receives 
equal weight of gold and labour charges for making jewels, the transaction would 
be sale of goods chargeable to sales tax under the Madras General Sales Tax Act, 
1959- 





* W.P. Nos. 1462 to 1466 of 1967.. . 28th October, 1968. 
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Money ïs not necessarily confined to coins or currency notes. It has a wider 

‘ connotation and sense. The entire monetary system, both national and inter- 

national, is based on gold and silver reserves. Hence gold in a sense may be regard- 

ed as something in the nature of money. Gold being, therefore, in the nature of 

money, payment by gold may be regarded as a payment in the nature of cash or 
as a money consideration in the context of sale of goods. 


However in view of the fact that the question decided above was not entirely 

free from doubt, the levy of penalty in the instant case was not justified. 

Petitions under Article 226 of the Constitution praying the High Court to 
issue writs of certicrari calling for the records relating to the orders of the rst respon- 
dent in all the petitions herein in T.A. No. 820 of 1965 for 1959-60, etc., and quash 
the orders in each, etc. ; 


C. S. Chandrasekhara Sastri, for Petitioner. i 
The Assistant Government Pleader, for Respondent. 
The Order of the Court made by 


Vesraswami, F.—These petitions involve a common point and have been heard 
pa aa The assessee has been charged to sales tax on his transactions of sale of 
gold jewels. But we are concerned with the assessment years 1959-60 to 1963-64; 
except for the year 1963-64, it is a case of re-assessment for the other . The 
assessce’s case that he received gold with which he made jewels and supplied the same 
to the customers after collecting the labour charges was not accepted by the Depart- 
ment as well as the Tribunal. But the finding of the Tribunal is that the assessee 
supplied gold jewels and in consideration therefor received equal weight of gold 
and labour charges for making jewels. Such transactions have been considered to 
be sales of goods. The question is whether this view is correct. 


“ Sale ” has been defined by the Act as any transfer of property in the goods 
for cash or for deferred-payment or other valuable consideration. What is implied 
by ‘ other valuable considerations’ is the question. The Sale of Goods Act defines 
‘sale’ as transfer of Boe in goods for money consideration. State of Madras v. 
Ganson Dunkerley E. ® Co. (Madras) Ltd.1, held that ‘sale of goods’ in Entry 92-A of 
List I as well as entry 54 of List II in the VII Schedule to the Constitution should 
be understood in the light of the legislative practice in relation to sale of goods both 
in England and in India. Venkatarama Alyar, J., speaking for the Court stated :— 

“ Thus, according to the law both of England and of India, in order to consti- 
tute a sale it is necessary that there should be an agreement between the parties 
for the purpose of transferring title to goods which of course pre-supposes capa- 
city to contract, that it must be supported by money consideration, and that as 
a result of the transaction property must actually pass in the goods. Unless all 
these elements are present can be no sale.” 

Elucidating “ money consideration ” Devi Das Gopal Krishna v. State of Punjab*, 

pointed out :— 

“ The expression ‘ valuable consideration ’ takes colour from the preceding 
expression ‘cash or deferred payment.’ If so, it can only mean some other 
monetary payment in the nature of cash or deferred payment.” 

That decision was rendered in the light of the definition of ‘ purchaser’ in 
the Punjab General Sales-tax Act of 1948, but the principle applies to and governs 
the interpretation of related provisions in the Madras General Sales-tax Act of 
1959. 

Can it be said that gold is in the nature of cash? What is in the nature of cash 
need not necessarily be cash itself. Money is not necessarily confined to coins or 





1. (1958) 8.CJ. 696: ee 2An.W.R. (S.C-) 2. (1969) 1 S.C.J. 19 : (1969) 1 I.T.J. 224 : 
66 : (1958) 2 MLJ. (S.C.) 66 : (1959Y S.C.R. 20 S.T.C. 430 at 445. i 
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currency notes. We are inclined to think that it has a wider connotation and sense. 
The entire monetary system, both national and international, is based on gold and 
silver reserves. When currency is used, it is as representing its value in gold or 
silver. Though gold and silver are not in circulation and used as currency as such 
nevertheless it being the basis on which the monetary system of a country is rested, 
we are inclined to think that gold in a sense may be regarded as something in the 
nature of money. The Concise.Oxford Dicti gives the meaning of ‘ money ’ 
ec? a coin in roiete to Its parchasing power, oF POPO y vicwell ail converable 


into money.’ It is not necessary for us to decide whether other than gold. 


or silver, or in other words, jewels, can be as money. Take for instance 
the phrases ““ make money,” “moneyed man,” `‘ time is money,” “not every man’s 
money” and the like. Obviously, in the context, money, in the expressions, does 
not carry the sense of cash or currency. Gold being, therefore, in the nature of 
money, as we are inclined to understand the expression, payment by gold 
may be regarded in our opinion, as a payment in the nature of or as a money 
consideration in the context of sale of goods. 


Govinda Menon, J., had to consider a similar case in Fayarama Chettiar, Inire?, 
and iha learned Joda wes ao ihiak ee ee 
the nature of money consideration. The ambit of expression “sale of goods’ in 


the Legislative entries was no doubt not kept in, view in that case, but neverthless — 


E Tack ee tee the feared Jue ee 
articles, in payment of the consideration in the form of silver, amounted to sale of 
goods. In our opinion, there is justification for this view. 

* "There is also another approach to the ion. Gold handed to the assessee 
could casily be converted into money at his and the same be applied as pay- 
ment in cash for the purchase of jewels from the assessee. Payment by handing 
equivalent weight of gold had the import of dispensing with-the necessity of that 
process. Viewed in that way too, the assessments or re-assessments on the view that 
the assessec effected sales of gold jewels, have to be accepted as valid. 

In all these cases the Revenue has imposed penalties. In the particular cir- 
cumstances, of this case, we are inclined to think, especially in view of the fact that 
the question we have decided is not entirely free from doubt, Coley hrc e 
not justified. The petitions are, therefore, dismissed except W.P. No. 1462 of 1967 
in so far as they relate to penalties. In other respects, all the petitions are dismissed. 
No costs. 5 ; . 

V.K. a —— Petition dismissed. 

IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 

E . (Special Original Jurisdiction.) 
Present :—Mnr. Jusa K. VEzRAswAMI AND Mr. Justice T. RAMAPRASADA 


% 


Rav. 
N. P. S. S. Soundaram, President, Sri Pathirakaliamman Festival 
Exhibition Committee, Sivakasi Petitioner * 


v. 

The Entertainment Tax Officer Cum-Deputy Commercial Tax Officer, 
Sivakasi and another l .. Respondents. 
Madras Entertainment Tax Act (X of 1939)—Use of materials collected behind ths back of the 
assesses and levy of entertainment tax—Assesses not informed of the materials—Procesd- 

ings if resulied in infraction of natural justice. 

The materials collected by the Department behind the back of the assesses may 
well be used by the Department to initiate proceedings, but cannot be used, in 
such proceedings, to the prejudice of the assessee unless he has been given a 





i 1. (1950 1 S.T.C. 168. a 
“WP. No. 1740 of 1965. 29th October, 1968. - 





Q) SOUNDARAM y. ENTERTAINMENT TAX OFFICER (Veeraswami, J.). 7 


Proper and reasonable opportuni ‘of answering such materials, The assessee 
can do so only if he was fully: memed of he materials which the Department 
Proposed to use against him, and given a reasonable time to think out 
- his defence and make his objections. Therefore, it has to bë held that there was 
infraction of natural justice. 


Petition under Article 226 of the Constitution of India, praying that in the ` 


circumstances stated in the affidavit filed therewith, the High Court will be pleased 
to issue a writ of certiorari calling for the records of the 2nd respondent in M.E.T.A.P. 
No. 8 of 64-65, dated 2grd March, 1965 in which the orders of the first respondent 
in R.O.C. No. B-2/426/64, dated 5th June, 1964 has merged and quash the same. 

S. Padmanabhan for Subbarapa Ayyar, Sethuraman and Padmanabhan, for Petitioner. 

Assistant Government Pleader, for Respondent. 

The Order of the Court was made by 

Veeraswami, 7.—This petition is to quash the orders of the second respondent 
dated 23rd March, 1965, confirming the order of*the first respondent dated 5th 
June, 1964, assessing the petitioner, on best judgment, to entertainment tax and 
L in respect of a sum of Rs. 3,000 determined to be the entertainment collec- 
tions made on grd May, 1964. The cinema was exhibited on certain other days as 


well, but we are not concerned with them, as this petition is confined only to the, 


orders we mentioned. The validity of the orders are assailed on three grounds; 


€) infraction of natural justice, (#) the exhibition, inchiding the cinema, did not i: 


amount to an entertainment, within the meaning of the Entertainment Tax Act and 
(#3) in any case, the Madras Local Authorities Finance Act, 1961, is ultra vires. 
As we consider the first point is well-founded, it is unnecessary to decide the other 
two points. 2 of 

Licence for the cinema shows was granted with the condition that there 
should be a separate entrance and admission should be . But the Entertain- 
ment Tax Officer found that there was no separate entrance provided and that no 
one without a ticket on payment of 15 paise ‘at the entrance to the Exhibition, was 
admitted to the cinema show. That view he formed, as he expressly mentioned in 
his order, on enquiries made by him. No ground about the infraction of natural 
justice was taken in the appeal, but it seems to have been before the Commer- 
cial Tax Officer, as is evident from his order. He made reference to the statements 
of certain persons and recorded: ji 


“ The assessing officer did not, as contended by the appellant, reveal the source 
of enquiries made by him and given them an opportunity to rebut if they so 
desired to do so. Now the point for consideration is whether the Entertainment 
Tax Officer’s failure to do so will vitiate the proceedings taken by him. I am 
inclined to hold that it will not........ It was within his discretion to reveal 
or not to reveal the enquiries made by him as the film show already stands ‘to 
proved as an ‘Entertainment.’ However, non-disclosure of these iries 
do not in any way vitiate the proceedings but the Entertainment Tax 
could have boldly put it out to them as there was nothing shy to feel about it.” 


of a quasi-judicial ing, like assessment to Entertainment Tax. The materials 
collected by the De t behind the back of the assessee may well be used by 
the Department to initiate p ings, but cannot be used, in such i 


statements of witnesses had been recorded, which were proposed to be used against 
the assessee in the proceedings, and the assessee asked for an opportunity to cross- 
examine those witnesses, it is part of the requisites of natural justice that such cross- 


r 
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examination should be allowed. There'is no, discretion vested in the Department 
on this matter, as the Commercial Tax Officer wrongly conceived. The defective 
procedure adopted in this case undoubtedly -vitia the orders of the Entertain- 
ment Tax Officer as well as the Commercial Tax Officer. They are, therefore, 
quashed. 
The petition is allowed. The Entertainment Tax Officer will-be at, liberty 
to re-assess the petitioner, if he ro chose, after.giving him a reasonable opportunity, 
as indicated in our orders. We may Observe that we do nót express any opinion on 
the other two points raised by the petitioner. The petitioner is entitled to his costs. 
Gounsel’s fee Rs. 100. - ; A Sa, S 
V.M.E. fae Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Me. M. ANANTANARAYANAN, Chief Justice AND Mr. Justice M. 
NATESAN. : 
K. G. Ramachandran and others (minors by father and guardian . - 
<- K. Govindan) ' .. Appellant® 
5 : : 





_Mesers. Raval and Company and another | _ Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVIL of 1960) as i stood before 5th 
Funs, 1964—Section 30—‘' Rent "—Meaning of—Rent to be result of an agresment 
and in consideration of the letting—“‘ Monthly rent” in section 30 not used in any spectal 
sense. ' - : 

Madras Buildings (Lease and Rent Contr) Act (XVIL of 1960), section go— Tenancy for 
a term excesding ons year—Regt instrument—-Oral agreement subsequent to ths 
demise for of annual extra municipal tax—Teaant, if could plead any variation 
of rent—Trensfer of Act (IV of 1882), sections 105 and_107 read with section 
g2 of the Evidence Act (Io 1872), if a ber tothe variation of the terms of the lease. 
Section 30 (iii) of the Madras Buildings (Lease and Rent Control) Act (XVII 

of 1 ) amended by Madras Act (II of 1962) which received the assent of the 
President on 28th June, 1962, exempted from all’ provisions of the Act any 
non-residential building or part thereof occupied by a- tenant if the monthly 
rent paid by him in respect of the building or part exceeded Rs. 400. This 
exemption was later removed b Madras ees of 1964) which received the 
assent of the President on 5th June, 1904. tenancy under consideration 
` here is admittedly of a non-residential building. 

The word “rent” is no where defined in the Rent Act and it is not questioned 
that in the expression ‘ monthly rent’ found in section 30 of the Act, the word 
‘rent’ is not used in any special sense. 

As it is the amount of rent paid, under section go that brings a tenancy within 
the purview of the Act or takes it out of its operation, in the absence of any specific 
meaning being assigned to it, the word “ rent ” must be taken to be used as it 
is ordinarily understood ‘with reference to contractual tenancies. 


“ Rent” is the whole amount to be paid by:a tenant to his landlord 
in respect of his enjoyment of what 1s let to him, whether described as rent or not. 
Additional payments made for such things as fitments and payments in respect of > 
rates where the landlord is rated, all agreed to be paid b the tenant as consi- 
deration for the tenancy, will be rent. But the essential features of rent in the 
absence of any special definition are: it must be the result of an agreement; and 
it must be in consideration of the letting. 

If“ rent ” for section go of the Rent Act is a payment which the tenant is bound 
by contract to make to his landlord for the demise, the question is whether the 

SS ae 
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annual extra municipal tax of Rs. 1,212 paid by the tenant to the landlord satis- 
fies the requirements. r ck 

Can this additional payment, agreed subsequent to the demise under which 
the tenancy is continued, be said to be consideration for the right of enjoyment of 
the premises with all that went with the lease? The entire case of the tenant is 
rested upon the subsistance of the contractual tenancy under the registered 
lease deed dated 20th December, 1935 which enures till 1st May, 1969. The consi- 
deration for the demise of the premises as stipulated in the lease deed provides for 
payment of three amounts—a sum of Rs. 225 per month as rent, a sum of Rs. 225 
as annual contribution towards repairs and a sum of Rs. 220 as annual contribution 
towards tax. When the tenancy as in this case is for a term exceeding one year 
and necessarily by registered instrument, ‘rent’ being a liability which arises and is 
agreed upon at the time when the lease is granted, payments by the tenant to the 

, landlord by virtue of some oral agreement subsequent to the demise and during 

the term, for the very same lease, can hardly be regarded as consideration for the 
lease, and so rent. On this aspect, apart from the question of want of considera- 
tion to support an agreement for any, additional demand, there is an insuperable 
obstacle for the tenant to overcome when he has to establish that the rent has been 
increased since the demise, by a subsequent agreement. The tenancy in this case 
being evidenced by a registered lease deed, it is not open to the tenant, during 
the currency of the tenancy, to plead any variation of rent which is not evidenced 
by another registered instrument. Sections 105 and 107 of the Transfer of Pro- 
perty Act read with section 92 of the Evidence Act bar the evidence of variation 
of the terms of the lease, whether the evidence be course of conduct or corres- 
pondence. Clearly, “ rent ” is a term of the contract and, in view of Proviso (4) 
to section 92 of the Evidence Act, any variation of rent reserved by a regi 
lease deed must be made by another registered instrument. a 

To oust the jurisdiction of the Rent Controller in the case, the tenant has to 
establish that rent is different from what is provided for in the registered. lease 
deed. This except by another registered instrument, he is precluded from, doi 
under Proviso (4) to section 92 of the Evidence Act read with sections 10 and 
107 of the Transfer of Property Act. i? 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Srinivasan dated goth April, 1966 and made in the exercise of the 
Special Suan jue of the High Court in Writ Petition No. 1124 of 1963 
presented under Article 226 of the Constitution of India to issue a writ of prohibi- 
tion, prohibiting the respondents therein from prosecuting or proceeding with 
HLR.C. Petition No. 2942 of 1963 pending on the file of the Chief Controller, Madras, 
the 4th Respondent therein. 

V. Thiagarajan, R Gopalaswami Iyengar, (G. P. Venugopal and M.A. Rajagopalan, 
for Appellant. f 

K. C. Jacob, S. K. L. Ratan and R. Vedantam, for Respondent. 

The Judgment of the Court was delivered by ` 


Natesan, F7.—This appeal is directed against the order of our learned brother 
Srinivasan, J., under Article 226 of the Constitution, prohibiting the Chief Rent 
Controller; Madras, from his further proceeding with H.R.C. No. 2942 of 1968 filed 
by the appellant herein for fixation of fair rent under the Madras Buildi case 
and Rent Control) Act, Act XVIII of 1960. The appellants (hereafter referred to 
as the landlord) became owners of the premises, now bearing door numbers 16 and 
17, Poonamallee High Road, in the City, under a registered sale deed dated 25th 
February, 1962. The rst respondent herein, M/s. Raval & Co., (hereinafter referred 
to as the tenant) has been lessee of the premises from 2oth December, 1935 and the 
application for the fixation of fair rent under the said Act was filed by the landlord 
on the 19th of July, 1963. Section go (iii) of the Madras Buildings (Lease and Rent 
Control) Act, TI of 1960), as amended by Madras Act II of 1962 i 
referred to as the Rent Act) which received the assent of the President on 26th June, 
1962, exempted from all the provisions of the Act any non-residential building or 

2 ; 
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part thereof occupied by a tenant “if the monthly rent paid by him in respect of 
the building or part exceeded Rs. 400. This exemption was later removed by 
Madras Act (XI of 1964) which received the assent of the President on 5th June, 
. 1964. The tenancy under consideration here is admittedly of a non-residential 
. building. The fair rent application which was filed during the period when there 
‘was a ceiling on the rent, above which, the Act was inapplicable to the tenancy, 
was laid on the basis that the rent reserved for the tenancy under the instrument of 
‘tenancy is Rs. 225 and together with an additional sum of 25 per cent of the rent 
reserved ‘which is paid by the tenant, the monthly rent is within Rs. 400. 

The tenancy in question which is for a term, commenced under and is eviden- 
ced by a Re ene lease deed between the tenant and the predecessor-in-title of the 
appellants dated goth December, 1935. Itisn to set out briefly the essential 
terms of the lease deed. The lease deed provides that the tenancy should enure 
tll st May, 1969, with an option to the lessee for renewal for a further period of 15 

ears. ‘The rent fixed under the deed is Rs. 225 per month, the rent for each month 
being payable on or before roth of the succeeding month. The lesser is at liberty 
to erect any kind of structure without any objection from the lessor. The lessee 
was entitled to make any additions or alterations or put up new structures, provided 
they intimated the lessor of the same. As regards payments to the lessor provided 
for in the deed, the lessee, in addition to Rs. 225 per month stipulatd as rent, has to 
Pay annually (1) as contribution towards repairs a sum of Rs. 225 (2) a sum of Rs. 220 
towards charges and taxes of a public nature payable on the demised premises to 
the Government or any local or municipal authority. It is made out on the evidence 
that, as a result of understanding between the predecessor-in-title of the present 
landlord and the tenant, without prejudice to whatever rights he may have the tenant 
agreed to pay certain amounts in excess of the payments provided for in the registered 
lease deed. It is seen and that is the finding of our learned brothér Srinivasan, J., 
. that as and from June, 1954, the tenant has been paying in all Rs. 5,032 annually 
to the lessor, made up of the following amounts : 


I. Rent for an year at Rs. 225 per month. .. Rs. 2,700 . 
2. Annual contribution towards repairs . .. Rs 225 
3- Annual contribution towards taxes 7 .. Rs. 220 
4. Extra Municipal Tax .. Rs. 1,212 
5. 25 per cent increase in rent .- Rs. 675 
TOTAL. .. (Rs. 5,032 


The tenant challenged the maintainability of the application for the fixation 
of fair rent filed by the landlord and moved this Court for a writ of prohibition rais- 
ing questions going to the root of the jurisdiction of the Rent Controller. Among 
o grounds it was urged that : . 

1. The Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), 
does not apply to contractual tenancies and any right and liability under the Act 
would arise only on the termination of the contractual tenancies. As the relation- 
ship between the parties 1s governed by contractual ent under the regis- 
tered lease, the Rent Controller had no jurisdiction over the tenancy. 


2. The monthly rent paid by the tenant as above made out is in excess of | 
Rs. 400 and as the fair rent application was filed on roth July, 1963 when the 
tenancy was outside the provisions of the Act, the application is not maintainable. 
Questions under Articles 14 and 19 (1) (f) of the Constitution were,also raised, it 
being contended that the Amending Act of 1964 which removed the exemption 
limit in respect of non-residential buildings was discriminatory. The question whe- 
ther the Rent Act would govern contractual cies and the question as to the 
constitutional validity and legislative competency of the Act with its amendments 
were referred to Full Bench, and the Full Bench delivered its opinion that the 
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Act with its amendments was within the competency of the State Legislature and 
validly passed. The Full Bench held that the Act was a complete Code and it 
enabled both the landlord and tenant to seek the benefit of fair rent under its provi- 
sions the special machinery provided therein, whether a contractual tenancy | 
with Pern terms prevailed i bad been determined. The opinion of the Full 
Bench is reported in Raval and Company v. K. G. Ramachandrın*. On the opinion of 
the Full Bench, the matter was taken up by Srinivasan, J., for consideration of the 
tenant’s contention that the monthly rent paid by the tenant was in excess of Rs. 400, 
making the Act inapplicable to the tenancy. The decision of Srinivasan, J., on 
the goth April, 1966 upholding the tenant’s objection to the maintainability of the 
application on the date it was made, is the subject of the present Apel: The 
opinion of the Full Bench, on Certificate of Leave to Appeal obtained from this Court, 
is now pending in the Supreme Court as C.A.No. 15 of 1968. On the 15th Apri, 
1968, the Supreme Court vacated the interim stay granted earlier in the matter and 
` provided that the appeal in the Supreme Court be heard after judgment is pronoun- 
ced by this Court in the appeal from the decision of Srinivasan, J. 


The contention of the landlord before us is that the extra municipal tax of 
Rs. 1,212 paid by the tenant and accepted by the landlord is not “‘ rent” and, if 
this amount is excluded, the monthly rent would fall far below Rs. 400. It is sub- 
mitted for the landlord that, as the foundation of the tenant’s case is the subsistance 
and currency of the tenancy created under the registered lease dated 20th December, 
1935, what is payable for occupation of the premises which alone is rent, must be 
_ decided according to the rights and obligations under the lease deed only., Any 
amount paid in excess of the stipulations under the deed, it is said, is not referable 
to the lease. The learned Judge Srinivasan, J., posed the question for determination 
as follows : 


“ When the tenant and landlord agree that the tenant shall make a contribution 
towards the extra municipal tax, does such payment become merged with the rent 
within the meaning of the Rent Act?” 


Before the learned Judge,,both the excess tax of Rs. 1,212 the liability for which 
arose long after the commencement of the lease, and the tax contribution of Rs. 220 
Bas for in the deed, were denied to be rent. The learned Judge referred to the 
t that the lease itself provided for an annual contribution of Rs. 220- towards 
tax, and observed that there was no doubt that the payment of a portion of the tax _ 
was a condition precedent for the grant of the lease, and that, if it operated as a 
condition for the grant of lease, that sum also partook the character of rent. On this, 
having regard to the concession made by Counsel for the landlord that by subse- 
quent agreement the tenant was in fact contributing a sum of Rs. 1,000 per year 
towards excess tax, the learned Judge remarked that he was unable to see why this 
payment of excess tax should assume a character different from the quantum of 
. Rs. 220 expressly specified in the lease deed as payable towards tax. The learned 
Judge has proceeded on the basis that, if there is a sum of money, it may be rates, 
which a tenant agrees to pay as consideration for the tenancy, it is rent. No 
tion is taken before us to this proposition as one of law, but its applicability to j 
amounts paid by the tenant in the context of the particular facts of the case is ques- 
tioned. Dealing with the argument for the landlord that the excess taxes were 
taken by the landlord from the tenant under the provisions of section 6 of the Rent 
Act, the learned Judge observed : 
“ I am not convinced of the correctness of this argument. It is true that section 
6 provides that where subsequent to the demise of the premies the taxes have 
increased, such increase not being due to an increase of rent in respect of the 
building, the statue comes to the rescure of the landlord and enables him to recover 
that excess from the tenant. But we are concerned here not with a right secured 
to the landlord under section 6 of the Act, but with the position as it emerges from 
the agreement between the parties. The case-law that has been referred to earlier 


—_ 
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deals with such a situation, viz., where by a contract the tenant has agreed to pay 
the rates, the amount of such rates is necessarily part of the rent, for the payment 
of the rates is also in consideration of the right of the enjoyment of the premises.’” 


Mr. R. Gopalaswamy Iyengar, learned Counsel for the landlord, urges that 
the right of reimbursement of excess tax being statutorily provided for, there should 
be no inference of agreement between the parties to pay the excess rates and the 
payment of the excess rates must be rested solely on the statutory provision. 
Learned Counsel would submit that the correspondence between the predecessor-in- 
title of the appellant and the tenant which is exhibited does not lead to an inference 
of an agreement to treat the excess rates as 1ent, and that, as far as the present appel- 
lants are concerned, there has been no specific agreement between them and’ the 
tenant in regard to the payment of excess tax. In the view we are taking, it is 
unnecessary to decide the controverry whether in fact there was a subs quent 
agreament between the landlord and tenant with reference to the payment of the 
excess tax even if we may do so in these proceedings, and whether avy such agreement 
between the predecessor-in title of the present landlord and the tenant would be 
binding on or available to the present landlord. Equally it is unnecessary to 
embark on an enquiry whether the excess tax are in part fur structures erected by the 
tenant. We proceed on the basis that from the conduct of the predecessor- 
in-title of the present landlord and the correspondence it could be inferred that there 
has been an understanding between the parties, apart from the statutory liability 
under section. 6 of the Rent Act, that the tenant must pay the excess rates. The 
question is-whether, in the circumstances of the case, such payment.would make- 
it part of the rent for the purpose of section go of the Rent Act. 


The word “ rent ” is nowhere defined in the Rent Act, and itis not questioned. 
that in the expression “monthly rent” found in section 30 of the Act, the word. 
“ rent ” is not used in any special sense. As it is the amount of rent paid, that undur 
section 30 brings a tenancy within the purview of the Act or takes it out of its opera- 
tion, in the absence of any specific meaning being assigned to it, the word “ rent” 
must be taken to be used as it is ordinarily understood with reference to contractual 
tenancies. “The contention of the tenant before the learned Judge has been—and 
no different stand is taken before us—that ary payment which the lessor calls upun 
the lessee to make and the lessee agrees to pay as consideration for the privilege of 
enjoyment of the property demised, on whatever account that sum might be 
demanded, should be 1 ed as rent. Section 105 of the Transfer of Property 
Act gives the meaning of the expression “ lease” and “‘ rent ”. Under that section, 
a lease of immovable property is a transfer of a right to enjoy such property ih con- 


sideration of a price paid or promised, or of money, a share of crops, service, or any ` 


other thing’ of value, to be rendered periodoically or on specified occasions, to the 
tapatcror by the transferee who accepts the transfer on such terms. In Kerani 
Properties Lid. v. Augustine!, the Supreme Court observed : 


“ The term ‘ rent’ has not been defined in the Act. Hence it must be taken to 
have been used in its ordinary dictionary meaning. If, as already indicated, the 
term ‘ rent’ is comprehensive enough to include all payments agreed by the tenant 

. to be paid to his landlord for the use and occupation not only of the building and 
its appurtenances but also of furnishings, electric installations and other amenities 
agreed between the parties to be provided by and at the cost of the landlord, the 
conclusion is irresistible that all that is included in the term ‘ rent’ is within the 
purview of the Act.............. ” ` . 

The learned Judge Srinivasan, J., refers also to Sidney Trading Co., Lid. v. Finsbury 

B.C. 3, wherein Lord Goddard observed : ; 

“ What is the total monetary payment to be made by the tenant to the landlord? 
Onc has not to regard the rent from the common law point of view of something 
issuing out of land for which a distress cculd issuc........ Sc, here, in substance, 
the monetary consideration which the tenant agreéd to pay for this tenancy’ 


1. (1957) S.C.J. 177 : (1957) S.C.R. 20 at 28. 2. (1952) 1 All E.R. 460 at 461. 
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4$ plus a certain sum for rates. It seems to me on the authority of the two cases 
which I have mentioned that it matters not whether the payment is for rates, for 
service, or for the use of furniture. If there is a sum of money which the tenant 
agrecs to pay as a consideration for the tenancy, it is for this purpose a rent.” 
In Halsbury’s Laws of England, Simonds Edition, Vol. 23, at page 537, it is 
stated : 

“ The modern conception of rent is a payment which a tenant is bound by his 

contract to make to his landlord for the use of the property let.” 

It follows from the decisions that “ rent ” is the whole amount agreed to be 
paid by a tenant to his landlord in respect of his enjoyment of what is let to him, 
whether described as rent or not. Additional payments made for such things as 
fitments and payments in respect of rates where the landlord is rated, all agreed to 
be paid by the tenant as consideration for the tenancy, will be rent. But the essen- 
tial features of rent in the absence of any special definition are: it must be the result 
of an agreement ; and it must be in consideration of the letting. ee 

If “rent” for section 30 of the Rent Act is a payment which the tenant is 
bound by. contract to make to his landlord for the demise, we have here to see whether 
the annual extra municipal tax of Rs. 1,212,.paid by the tenant to the landlord, 
satisfies the requirements. It is not now disputed before us foi the landlord that the 


case of the tenant is rested upon the subsistance of the contractual tenancy under 
the registered lease deed dated 20th December, 1935, which enures till ist: May, 
1969. The consideration for the demise of the premises as stipulated in the lease 
deed provides for payment of three amounts—a sum of Rs. 225 per month as rent, 
a sum of Rs. 225 as annual contribution towards repairs and a sum of Rs. 220 as 
annual contribution towards tax. The specific term in the lease deed regarding 


“ The lessor shall himself y all charges and taxes of a public nature payable 
on the demised premises to the Governmert or to any local or municipal authority 
and the lessee shall annually pay a sum of Rs. 220 as their contribution towards 


With the term as it stands, during the currency of the demise created under the deed, 
unless any special law should provide for it, under the gereral law, the landlord 
cannot compel the tenant to pay any amount in excess of Rs. 220 on account of 
rates ; and the tenant can enjoy the demised premises for the tertn of the demise, 
paying only the amounts provided for under the deed. In the absence of a provi- 
sion in the lease deed to pay or contribute any excess rates that may b: levied on the 
property in the future, sums so paid cannot be taker in law to be agreed rent or 
consideration for the subsisting demise. The subsequent agreement pleaded seeks td 
vary the provisions in the lease deed in this regard and make such payment rent. 
It is not che case of the tenant that, for some additional advantage in relation to the 
demise already made, for some extra favour granted by the landlord not covered by 
the deed, there has been’ an agreement to pay sums in addition to the amounts 
stipulated in the deed. 

Under the opinion of the Full Bench even during the subsistance of a contrac- 
tual tenancy or an application for the fixation of “fair rent ”, the rent could be 
increased or decreased. Notwithstanding the currency of a contractual tenancy, a 
landlord even as the tenant, can seek such benefits he can claim, say the fixation of 
fair .ent, under the provisions of thc Act, section 7 of the Act provides that, where 
fair rent of a buildirg has been fixed, the landlord shall not claim, receive or stipulate 
for the payment of any premium or other like sum in addition to the agreed rent, 
providsc that the landlord may rective or stipulate for the payment of, any amourt 
not exceeding one month’s rent, by way of advance. Section 6 (1) has provided 
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that, where the amount of the taxes aud ceases payable (including any new tax or 
cess which has become payable). by the landlord in respect of any building to a local 
authority for any half year commencing on the 1st Apirl, 1950, or any later date 
exceeds the amount of the taxes and cesses payable in respect thereof to the same or 
‘any other local authority for the half year ending on the goth da of September, 1946, 
or for the first Gomplete half year after the date on which the building was first let 
whichever is later, the landlord shall be entitled to claim such excess from the tenant 


for a tenancy under a registered instrucment could b- varied, parties may, without 
resorting to ings under the Rent Act, settle between themselves and agree to 
increase or decrease the rent originally fixed. Decisions have held that, where fair 
rent is not fixed, there is no prohibition for an increase of the prevailing rent by 


as in this case is for a term exceeding by registered i 
ment, “ rent” being a liability which arises and is dgreed upon at the time the Icase 
is granted, payments by the tenant to the landlord by virtue of some oral agreement 
ent to the demise and during the term, for very same lease, can hardly 
be regarded as consideration for the lease, and so rent. On this aspect, apart from 
the question of want of consideration to sup an agreement for any additional 
demand, there is an insu c obstacle for c tenant to overcome when he has to 
establish that the rent has been increased since the demise, by a subsequent agree- 
ment. The tenancy in this case being evidenced by a registercd lease deed, it is 
not open to the tenant, during the currency of the tenancy, to plead any variation of 
rent which is'not evidenced by another registered instrument. Sections 105 and 107 
of the Transfer of Property Act read with section 92 of the Evidence Act bar evidence 
of variation of the terms of the lease. whether the evidence be course of conduct or 
correspondence. Clearly, “ rent” is a term of the contract and, in view of Proviso 
(4) to section 92 of the Evidence Act, any variation of rent reserved by a regi 
lease deed must be made by another registered instrument. In Durga Prasad 
Singh v. Rajendra Narain Bagchi, referring to the decision of the Judicial Committee 
in Subfamasian Chettiar v. Arunachalam Chettiar.*, Doss, J., observed: 

“ Tt is quite mainfest, from the reasons I have por quoted, that if the agreement 
varied or affected any of the terms of the holding under the lease, or in other 
words, any of the incidents of the tenure, and above all, if it varied the rent, it 
would, in their Lordships’ opinion, attract the provisions of the Registration Act 
and the Transfer of Property Act........-+-+++ If it wire open to’ the parties 

' to altcr any of the terms or incidents of a lease by an unregistered instrument, it 
cms to me that the result would be that they would be capable of altering every 
one of the terms of the lease by separate unregistered documents, so that all the 
incidents of the original lease would vanish, and the rights of the parties and 
the incidents of the lease would be regulated entirely . by unregistered docu- 
ments.” di ‘ 

On ap therefrom, the Privy Council in Durga Prasad Singh v. Rajendra Narain 
Bagchi*, affamed this view of the Calcutta High Court. Their Lordships of the 
Judicial Committee observed : 

“The High Court found that the document by which the defendants sgi 
to prove that Raja Jaimangal Singh has agreed to reduce the rent from Rs. 2, 
to Bs. 2,000 a year was, for want of iegistration, inadmissible in evidence to vary 


1. 1910) LER, 37 Çal 293 0 , 3, (1914) LR. 40LA. 23:26 MLJ. 25: 
y (1902) LR. 29 LA. 138 : 12 MLJ. 479: LLR. 41 Cal. 493 at 506. 
LLR, 25 Mad. 03. . 
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the terms of the Kabuliyat, and that the alleged agreement for reduction of rent 
was without conisderation and was not enforceable. On both points their 
Lordships agree with these findings ofthe High Court. There was no reliable 
and admsisible evidence to prove that Raja Jaimangal Singh ever bound himself” 
to accept a reduced rent. The fact thathe did not some years accept a reduced . 
= is consistent with the reduction having been a mere voluntary and temporary 
abatement.” 


| In Karampalli Unni Kiunup v. Thekku Vittil Mothorakutti!, a subsequent oral agreement 
. to remit a portion of the rent each year under a registered lease deed, corroborated. 

by a receipt or acceptance of such payment, was held inadmissible in evidence 

under Proviso (4) to section 92 of the Evidence Act in a suit for two years rent. 
i This is not to say that, if the agreed rent falls within the purview of the Rent Act 
the Controller cannot, undcr the provisions of the Act, increase or decrease the rent 
while fixing fair rent under the Act nor are the parties preoluded from ing the 
Po or entering into some collateral agreement in that regard in appropriate legai 
orm. \ 

There was a faint suggestion for the tenant that the proceedings are not a suit 
with reference to the lease deed to apply section g2 of the Evidence Act. But here 
the Court is called upon to base its decision on a case of variation in the rent which 
is impermissible under law. The parties are not agreed as to the rent payable, and. 
on the agreed rent has to rest the determination whether the tenancy in question 
comes under the purview. of the Rent Act. To oust the jurisdiction of the Rent 
Controller in the case, the tenant has to establish that the rent is different from what ~ 
is provided for in the registered lease deed. This, on the authorities t'by 
ı anothér registered instrument, he is precluded from doing under Proviso @ to- 
'. section 92 of the Evidence Act read with sections 105 and 107 of the T: er of 

Property Act. 

It follows, ing that from the conduct of the parties and correspondence 
between them one infer an agreement to pay the excess tax in addition to the 
rent stipulated under the lease deed, the Court cannot permit evidence of such 
agreement which varies the terms of the registered lease deed.. The statutory 
liability under section 6 of the Rent Act is one thing. The contractual liability 
as a consideration for the demise is an entirely different thing and, here, for the 
purpose of section go of the Act, to take the premises out of the Rent Act, what has- 
.to be found is the agreed or contractual rent. There is no admissible evidence that 
the contractual rent is different from what is stipulated in the lease deed. If the 
extra municipal tax of Rs. 1,212 cannot be treated as rent, the rent paid falls below 
a monthly rent of Rs. 400. I: follows that the premises was not exempted from the- 
provisions of the Rent Act, when. the ap t filed their application for the fixation 

of fair rent. The Chief Rent Contro! has, therefore, jurisdiction to entertain 
, and dispose of on its merits the fair rent application filed by the appellants. 


to In the result the writ appeal is allowed with costs. The ruls nisi is discharged. 
and the writ petition dismissed with costs. Counsel’s fee Rs. 250. - 


V.M.K. Appeal allowed.. 


a a ÁÁÁÁ 


1. (1903) LL.R. 26 Mad. 195. 
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ÍN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR, Jusrick A. ALAGIRIgWAMI. 
Marudha Pillai .. Petitioner* 
0. 
V. S. Venkatarama Iyer ‘Respondent. 
Civil Procedure Code (V of 1908), Order 8-A—Suit for arrears of rent—Defendant pleading 
that he had paid the arrears to plaintif’s brother—Plaintiff s brother if can be added as 
. defendant under Order 8-A. 
Where in a suit for arrears of rent the deferdant pleaded that he had: paid 
-the arrears to the plaintiff’s brother and filed an application under Order 8-A, 
Civil Procedure Code, to implead him as a defendant, 
Held, the plaintiff's brother, if he had received"the money promising to pay it 
to the plaintiff, is in equity obliged to indemnify the defendant and hence he 
was entitled to an order from the Court under Order 8-A in his favour. 


1 


| 


Petition under section 115 of Act V of 1g08 praying the High Court, to revise i 


` the order of the Dt. Munsif Court of Valangaiman, Kumbakonam, in I.A. No. 1501 
of 1968, in O.S. No. 640 of 1967. hota: 


K. Raman, for Petitioner. : ; ` 
M. Srintoasan, for Respondent. 


The Court made the following 


_  Orprr.— The revision petition is by the defendant in O.S. No. 640 of 1967 on 
the file of the District Munsif Court of Velangaiman at Kumbakonam i the 
érder of the District Munsif dismissing his petition I.A. No. 1501 of 1968 for the 
issue of a notice under Order 8-A of the Civil Procedure Code, to a proposed third 
party. The suit was for arrears of rent due from the petitioner. The petitioner’s 
case was that he had paid the rent to the plaintiff’s brother. After P.W. r was 
examined, the petitioner filed the application which has given rise to this civil 
revision petition. On behalf of the respondent, it is contended that the dismissal 
of the petition was correct, because the claim by the petitioner against the respon- 
dent’s brother is not either for contribution or for indemnity and therefore Order 
8-A, Civil Procedure Code, will not apply. Reliance is placed upon a decision of 
Ramachandra Iyer, O.C.J., as he then was, reported in Rangaswami v. ammal?. 
There, the defendants pleaded that they had paid certain monies to the plaintiff’s 
husband and claimed partial di of the suit claim and followed it up by miog 
an application under Order 8-A, Givil Procedure Code, for impleading the plainti 
husband. The application having been dismissed, a revision petition was filed 
in this Court and the learned Judge held that if the defendants had made out the 
case that the plaintiff’s husband had authority to receive monies cn her behalf they 
would be succesful and if, on the other hand, they failed to do so but were still able 
to prove that they, in fact, made payment to the plaintiff’s husband it would only 
mean that the plaintiff s husband got the money from the defendants by false preten- 
ces and such a claim would be in the nature of damages for tort and that it was not 
one by way of indemnity. The same reasoning has been adopted by the Andhra 
Pradesh High Court in the decision reported in Sri Gofal M. and B. Mill v Ranga- 
2. On the other hand, Ramaprasada Rao, J., in the decision reported in 
Muniandi v Selvaraja?, has held that in a case where a suit was filed on a promi 
note and the defendant contended that he had made payments to the plaintiff : 
father, the father could very well be added as a defendant under the provisions of 
Order 8-A, CivibProcedure Code. Tho learned Judge relied upon the decision in 
Eastern Shipping Co. v. Quash Beng Kest, and referred to the following passage : 





* CRP. No. 1978 of 1968. 20th December, 1968, 
1. (1962) I M.LJ. 49 : ALR. 192 Mad. 243. M.LJ. 12. 
2 (1960 An W.R 214. 4 LR. (1924) A.C. 177 at 182. 
3 (1968) 3 Mad: 370: (1968) 2 ` 
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“ A right to indemnity exists where the relation between the parties is such that 
either in law or in eg there is an obligation upon the one party to indemnify: 
the other. There are, for instance, cases in which the state of circumstances is 
such that the law attaches a legal or equitable duty to indemnify arising from an 
aun pionie by a person to do that which the circumstances he ought 
to do.” . l 

This statement of the law, to my mind, completely covers the facts of this case. 

"The plaintiffs brother, if he had received the money promising to. y it to the 
plaintiff, is in my oe to indemnify the defendant. Ifhe promised to 
pay that moncy to plaintiff he ought to indemnify th. defendant because of the 
uitable an arising from that promise. With respect, I adopt the reasoning 
opted by the learned.Judge. Even in thc case decided ee Iyer, 
©O.G.J. I do not think, it was necessary to sa that the plaintiff’s husband had obtained 
anes false ART It can very be said that he had promised to payit 
to his wife, but not, and, therefore, he was under an equitable duty to indemnify 
the defendant in that case. I, therefore, hold that in this case there was an equitable 
obligation cast on the respondent’s biother to indemnify the petitioner in respect 
of the amount he received ‘from the petitioner for payment to the respondent. Of 
course, if the petitioner fails to establish that fact, after the respondent’s brother is 
added asa ee fo Pl But on the facts of this case he is entitled to an 
order from the r Order 8-A, Civil Procedure Code, in his favour. 
The petition is therefore allowed. . 
V.K. l : _— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE, AT MADRAS. l 
_ Present :— Mr. Josricg T. RAMAPRABADA Rao. 3 
Chandraleka ; Ua te Oe .. Petitioner” ` 
HEA Le rE: 
P. K. Suseela Rani i .. Respondent. 
Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section-10 (3) (a)— 
Petition under, for éviction of upstairs tenant— At or about the same time, downstairs 
. falling vacant but not occupied landlord— Requirement if “bona fide’. 
It is not for the tenant to dictate’as to which of the portionsin a premises is 
required for the personal use and need of a landlord, So long as the purpose is 
not designed o: motivated or prompted by-an oblique purpose, it is unwise to 
fetter the choice of the landlord. Where therefore a landlady prefer., as in the 
instant case, to Oc the upstaiis portion of her house instead of the downstairs 
. portion though it fell vacant and accordingly files a petition for eviction of the 
upstairs tenant under section 10 (3) (a), the mere fact that she had not furnished 
any reason for her perference would not disprove her bona fides. © ` 

It is imposible to iron jacket the phrase ‘ bona fide ’ in the shape ofa definition. 

' As it is very much allied and concerns-with a subjective element and not neces- 
sarily with physical facts, it has to be ascertained only from the facts and circum- 
' stances of cach case. . 

Petition under section 25 of the Madras Buildings (Lease and Rent Control) 
Act, 1960 praying the High Court to revise the order of the Small Cause Court, 
“Madras, in H.R.A. 363 of 1965—H.R.C. No. 2385 of 1964, Rent Controller, Madras. 

Mohan Kumaramangalam and T. Sathiader, for Petitioner. 

N. Suryanarayana, for Respondent. 

The Court delivered the following 7 
: Jopewznr.—The unsuccessful tenant before the appellate authority under the 
“Madras Buildings (Lease and Rent Control) Act, Madras Act XVIII of 1960, is 
naras PUTATE O e a 


20th December, 1968. 


A 
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. the petitioner in this civil revision petition. The respondent lendlady filed an 
application under section 10 (3) (a) and sought for the premises in the occupation 
; of the petitione: bons fide for her own use and occupation. The respondent comp- 
lained also of wilful default, but that was found against her. The only ground 
‘which survived and which was indeed canvassed by the parties in the lower Courts. 
was whether the requirement of the respondent was real and bona fide. The peti- 
tioner resisted the petition contending that the request of the ndent was not 
bona fide since portions in the ground floor fell vacant which she did not occupy and 
therefore her contention is that the petition ought to be dismissed. The tenant’s 
contention in the main was that as and when the down stairs portion of the 
premises fell vacant, the respond:nt did not occupy the same and has not even given 
a ground either in the pleadings or in her testimony as to why she chose not to occu 
the downstairs portion which fell vacant and was insistent upon occupying the 
a aa portion only. The contention of the tenant found favour with the Rent 
troller; but the appellate authority found, in my view rightly, that the claim 
of the respondent is bona fide and it is not for the tenant to dictate as to which of 
the portions in a premises is required for the personal use and need of a landlord. - 
Canvassing the contentions raised before the appellate authority and reitera- 


ting the same, the tenant would state that it is necessary on the part of a landlord or 
landlady seeking for eviction on the ground that the premises is required for his 


or her own use and occupation to state the reason why she did not occupy one or: 


the other of the portions of the premises when jt fell vacant. The question now to 
be decided is whether it is obligatory on the part of the landlord or landlady to- 
ive reasons as to why she did not occupy a portion of the same premises when it 


ell vacant: and not having occupied that portion when it was available to her, ` 


whether it is open to the landlady to seek possession of another portion in the same 
remises on the ground that it is required bona fide for her own use and occupation. 
The respondent is a widow who is residing in George Town along with her daughter 
and a son aged about 15 years who is school-going. On account of the insanitary 
condition prevailing in the locality and for the reason that it has become very con- 
, the respondent sought the upstairs portion of premises No. 3, Krishna Iyer 

treet, Nungambakkam, Madras, in the occupation of the petitioner, mostly on 
health grounds. She examined herself and proved her intention to occupy the 
upstairs portion and the reason for the preference as well. She has no doubt not 


given any reason why she did not occupy one portion or the other of the downstairs | 


in the said premises when itfell vacant. It is however clear from the evidence 
on record that the requirement of the upstairs of the premises in question by the 
respondent is really honest. But the question that was mooted before the Controller 
and the appellate authority was whether it was boas fide.. 

It is impossible to iron jacket the phrase bona fide in the shape of a definition. 
As it is very much allied and concerns with a subjective element and not necessarily 
with physical facts, it has to be ascertained onl from thie facts and. cirecinatanoes oF 
each case. It will be indeed fallible to prescribe a rule either by way of 
or otherwise as to the circumstances which ought to prompt a tribunal ed upon 
to decide what would constitute bona fide. The correct content of this phrase is 
therefore very closely connected with things and actions which have a relation to 
the mind or motive of an individual. : 

The petitioner’s case is that the respondent not having furnished any reason 
fo. her preference of the upstairs portion of the premises, though at or about the 
time of the filing of the petition, the downstairs, portion was vacant, the enquiry 
before the Rent Controller should be undertaken afresh or this civil revision peti- 
tion allowed on that ground alone. ‘Bona fide? bas always a subjective element 
inhered in it and it would be difficult to base one’s conclusion relying on its existence 
by weighing facts surrounding the same and by surmises. The respondent, for 
reasons of health and in the interests of her children, intends to shift to a clamer 
locality. It would be too hard to prescribe mandates to a landlord in the matter 


of choosing a’ particular portion in his own building. So long as the purpose is, 


not designed or motivated or prompted by an oblique purpose, it is unwise to fetter 
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the choice of the landlord. The decision referred to in the lower Courts and before * ` 


me (C.R.P. 230 of 1956) relate to a preference sought to be exercised by the land- 
lord over a particular house in spite of the fact that other houses with same amenities, 
and conveniences became available for his occupation in the same colony. That 
case was decided on the ground that persistence of the landlord to seek eviction of 
a particular tenant apparently savoured of mala fide. Such is not the position here. 
The above principle cannot be extended to a case where a landlady prefers to occupy 
the upstairs of her own house instead of the downstairs portion for conveniences of 
her own. In fact, Veeraswami, J., speaking for the Bench in N. Sampath Chettiar v. 
S. V. Bapulal! said :— : 

“ The expression bons fide, therefore, will have to be understood in the context, 
but subject to that, it means in cases under section 10 (3) (o) that the landlord 
honestly desired to occupy the premises from which eviction is and his 
claim is not a device to serve an oblique purpose.......... The fact that he 
owned several other buildings.......... is of no consequence as it is entirely 
open to a landlord to choose which building he would require for his business. ° 

“ Building ” includes a part of a building and I am unable to be persuaded 

in this case that the evidence does not justify a finding that the claim is a device and 
is far fom being honest. In Anandhyes Ammal v. S. M. Khaja ¥ Co.*, I held that 
unless there are compelling circumstances to totally disbelieve the version of the 
landlord or landlady, as the case may be, in a case where the landlord requires the 
premises for his own occupation, the question of bona fides is alien for consideration. 


This view gains support from the various decisions to in tke above citation. 
I am unable to agree with Mr. Mohan K: , learned Counsel 
for the petitioner that the respondent has wantonly and desi y filed the peti- 


tion against the petitioner. Non-assignment of the reason for the choice is mos 
irrelevant unless it be to find an oblique motive in the mind of the landlord. S 
has not been found in this case. The petitioner has failed to establish a mental 
fact which would disprove the bona fides on the part of the 1 mdent. “A fact 


completely within physical comprehension can neither be boxa fids or mala fide.” I . 
am satisfied that the evidences in the case fully justifies that the intention of the land-> 


lady to occupy the first floor is honest. appelen authority rightly found it 
to be so. There is no error of jurisdiction im the order imp civil 
revision petition is dismissed with costs. The tenant is gianted time till grst March, 
1969 to vacate and surrende: posession. 


V.K. —— - Petition disnisied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Me. Justiok T. RamaprasaDA Rao. 
G. Natarajan .. Petitioner" 


o . 
Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 10 (2) (iii)— 

Scope—When attracted. 

While considering the’ content cf section 10 (2) (iii) of the Act it is necessary 
that certain objective standards have to be set, before a tribunal or Court p 
in the adjudication of rights of parties decisively concluded that the acts complain- 
ed of is-or has ty be characterised as one impairing materially the valuc or utility 
of the building. Here rendering of subjective opinion may not be of any avail 
unless such opinion is backed by expert evidence. What is contemplated in the 
section is the lowering of the economic value of the building and not a possible 
mental inconvenience suffered subjectively by the landlord on a prima facie 


4 a 
1, (1967) 1 MLJ. 289. 2. (1967) 1 M.L.J. 368 :LL.R. (1968) 3 Mad. 284. 
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examination of the building. nless there is clinching evidence to satisfy the. 
conscience of the Court that the acts complained of have caused damage to the 
building or its utility, it would be in the region of wild speculation to conclude. 


_ that the necessary ingredients or the. sine quo xon of the section have been satis- ' ; 


fied. Loo. 

. Held on fact that drilling a hole g” in diameter in the terraced portion of'a 
building (leased for running a hotel) to let out smoke, and removal of a portion of 

` the parapet wall on the terrace of the building to a length of 2” x 3” to enable the’ 

. employees house in the adjacent building to have ingress and egress to the hotel 
premises were not acts of waste which in any wise could be said to impair materi- 

_ally the value or utility of the building. - 

_ Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Judge of Vellore in C.R-P. No. 30 of 1965—C.M.A. No. 
2 of 1965 Sub-Court, Vellore—H.R.C.O.P. No. 61 of 1962 District Munsif of 
_Tirupattur. . R ; . 

K. N. Balasubramaniam, for Petitioner. 


V. V. Raghavan, for Respondent. 

The Court delivered the following 

Jovomenr.—The tenant is the petitioner. Itis common ground that the peti- 
tioner secured the mit premises on lease for the of carrying on the business 
of hoteliering and the petitioner for the purposes of his trade was in occupation of 
the property adjacent to the suit premises as well. The landlord found that the 
tenant ‘had drilled a hole 3” in diameter in the terrace portion of the main building 
and also removed a portion of the parapet wall on the terrace of the building toa 
length 9” x 3’ or 34’. Characterising such acts of the tenant as acts of waste and 
also on the ground that the tenant committed wilful default in the payment of rent, 
the ropena filed an application under the Madras Buildings and Rent: 
Control) Act seeking for the eviction of the petitioner as tenant in the suit premises. 
Both the Rent Controller and the Appellate Court found that there was no wilful 
default and the acts ted above cannot be characterised as acts of waste within 
the meaning of actou To O) (Hi) of Act XVIII of 1960. The learned District Judge, 
however, on revision under section 25 of the said Act, differed from the findings of 
the tribunals and directed cviction of th.tenant. Aggricved against the said order, 
the present revision petition has been filed. - 

Arguing for the tenant, Mr. Balasubramaniam contends that the drilling of a 
hole in the terrace for the purpose of creating a second outlet for the smoke which is 
obviously a necessary evil in boteliering busincas, as well as the removal of a parapet 
wall to a height of 2° or 2? to enale his employees housed in the adjacent building 
taken on lease by him to have ingress and egress to the hotel premises, are not acts 
of waste which in any wise can be said to impair materially the value or ttility of the 
building. As already stated the petitioner obtained a lease of the suit premises 
for hoteliering business. Ne ily, he has to have kitchens inside the premises 
and the smoke emanating therefrom si bad to be let out not only through the 
then existing outlet but also through another, which he voluntarily annexed and 
imprinted into the bujlding, so as to save the building from smear and smoke. The 
Rent Controller and the appellate Court rightly came to- the conclusion that the 
drilling of hole of the manner complained of bythe respondent cannot be said to be 
an act of waste within the meaning of the section quoted above. Even so thc 
removal uf a portion of a parapet wall for temporarily accommodating his employees 
housed in the adjacent building cannot in any view be said to be one which would 
impair the utility of the building or its value. 

Mr. Raghavan, learned Counsel for the respondent, however would state that 
the drilling of the hole by itself might be a cause to let in rain water and if such letting 
is contjnusus during the seasons the building is likely to be damaged. There is 
evidence in this case that the tenant had taken all necessary precautions to prevent 
such undue inflow of rain water into the premises. Tt is abo b t natural to expect 
that a person installing-a smoke pipe primarily with the intention of letting out smoke 
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from a kitchen would take the elementary precaution of avoiding rain water through . 
that very smoke pipe. This has been in this case. Regarding the parapet 
wall, the cutting of a portion of the wall to a height of 2’ in the terrace and cemen 
the base so that it could constitute a passage for persons to i acu oat eae 
it cannot also by any be. considerecbio bo one which woula impair the value 
or the utility of tha building, arf l ; DE 

While considering the content of section 10 (2) (iii) of Act XVIII of 1960, it is 

necessary ee objective standards have to be set, before a tribunal or Court 
engaged in judication of rights of ies decisively concluded that the act 
complained of ia or haa to be characterised as one impairing materially the value or 
utility of the building. Mere rendering of subjective opinion may not be of any 
avail unless such opinion is backed by expert evidence. The landlord in this case 
did not examine any to prove that the drilling of a hole in the terrace or the 
cutting of a portion of the parapet wall tantamounts to the building’s utility being 
impaired or its value being diminished. What is contemplated in the section is the 
lowering of the economic value of the building and not a possible mental incon- 
venience suffered subjectively by the landlord on a prima facis examination of the 
building. That such is the intention of the Legislature has been held by a Division 
Bench of our High Court in Govindaswami Naidu v. Puskpalammalt, while considering 
a similar provision in the Madras Buildings (Lease and Rent Control) Act (XV of 
1946) Rajamannar, G.J., speaking for the Bench, observed as follows: 

“ It is obvious that every act of waste will not entitle the landlord to obtain an 
order of eviction under the provisions with which we are now concerned. It is 
equally clear that it cannot be laid down as a rule of law that a demolition of any 
wall in a building must necessarily be deemed to be an act of waste which is likely 
to impair materially the value or utility of the building ”. 


No doubt, each case has to be decided on its own merits. In the instant case, 
unless there is clinching evidence to satisfy the conscience of the Court that the act, 
complained of have caused damage to the building or its utility, it would be in the 
region of wild speculation to conclude that the necessary ingredients or the sine 
quo non of the sction have been satisfied. \ 


The learned District Judge, while reversing the considered ings of the Rent 
Controller and the appellate authority, observed that drilling of a hole might have 
given a shock to the main building. Mr. V.V. Raghavan is not prepared to go to 
that extent, and rightly too. As regards the cutting of the parapet wall to a height 
of 2’ or 34’, the conclusion was arrived at abruptly by the learned District Judge that 
it amounts to an act of waste. I am unable to agree. The learned District Judge 


has therefore erred in ing the limits of and misinterpreting the content and 
purport of section 10 (2) (ui) of Act XVIII of 1960. In circumstances of the 
instant case, I do not any reason to hold that the building has been damaged, 


its utility has been imparied or the value has been lessened by the impugned acts. 
be The order of the learned District Judge has therefore to be set. aside and it is 
accordingly set aside and the civil revision is allowed. No costs. 

V.K. \ a Petition allowed. 


a 
b.p- 
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IN THE HIGH CQURT OF JUDIGATURE AT MADRAS. 


„(Special Orginal pacindicuds) 
Present :—Mnr. Josriæœ. K. VEERASWAMI AND Mr. Justice T. RAMAPRASADA 


SENE 


Rao. 
ťa Tangat Madurai ` ua Petitionsr* 


l 


Phe Deputy Comercial Tax Officer, No. IX, Teppakulam 
~ New Colony, Madurai, and others Respondents. 


Central Sales Tax Act (LXXIV of 1958), as amended by Act (XXXI of aB, section 8 (2) 
(b) (4)—Consttational validity—Sub-section (4) Uf invalid insofar us tt makes sub- 
section (1) inapplicable of G and D Forms are not 


Legislative competency of 
Parliament to enact section 8 (2) (b)—Provision if void wider Article 301 or 19 (1) if, 


of the Constitution insofar as 1 provides for the inter-State tax at a rate higher than that 
of the State multi-point tax. 


The o words of sub-section (4) of section 8 of the Central Sales Tax Act, 
amended be Act XXXI of 1958, to the effect that unless the conditions specified 
therein are satisfied, sub-section (1) shall not apply, is not invalid. 


[The Court however, observed that the Union Government may consider, 
where inter-State sales are made by registered dealers to Governments and there 
is clear proof otherwise than by production of the required certificates in Form 
D, of the required particulars whether the higher rate should nevertheless and 
necessarily be applied to them and a modification of the law in that regard is not 
reasonably called for.] f 


To find whether a statuto measure is a colourable device, that is to say, the 
Pi pe says one thing while it means another, the Court is entitled to and 
undoubtedly look into its effect. But when the pith and substance of the law 
is within the legislative head or power, its incidental effect will not take it out 
of the scope of such power. Section 8 (2) (b) of the Act as amended by Act XXXI 
of 1958 is in its pith and substance a provision prescribing a higher rate of inter- 
State sales tax in certain events and therefore a law on taxes on the sale or purchase 
of goods that takes place in the course of inter-State trade or commerce. Merely 
because the rate of tax is such that it may poeb discourage the taxable event, 
it willnot per ss ceasc to be in aid of effectuating the scheme of inter-Stats taxation 
under section 8 (1) read with subsections (3) and (4). Section 8 (2) (b) as 
amended in 1958 is, therefore, within the competency of Parliament under Entry 
92-A, List I, 7 to the Contitution of India. 


However, section 8 (2) (b).as amerided in 1958 is unconstitutional and void as 
offending Article 301 of the Constitution, but only to the extent of the difference 
in the inter-State rate provided by it by which such rate exceeds the intra-State 
single or multi-point rate of tax for similar non-declared The higher 
rate does impede freedom of inter-State trade, commerce and intercourse and is 
not saved by Article 302 of the Constitution. 


„But it is not possible to tay that the higher rate under section 8 (2) (b) is, in its 
effect on the right to acquire, hold and dispose of property, an unreasonable 

restriction. When the rate of tax will becoMe an unreasonable restriction is a 
question of degree. It does not therefore offend Article 19 (1) (f) of the Consti- 
tution of India. 


Petition under Article 226 of the Constitution of India praying that the 
Court will be pleased to call for the records relating to Central Sales Tax in C.S.T. 
No. 3303/65-60 dated 5th January, 1967 on the file of the first respondent herein and 
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to issue a writ of Prohibition restraining the first respondent from in any way pro- 
ceeding to include in the assessment the turnover of Rs. 25,96,577-64 in respect of 
despatches of goods by the company to Surat Sale Depot or taking any steps to © 
assess or collect the tax on this turnover, ¢tc. 

F. K. Thiruvenkailachari for A.R. Ramanathan and R. Kuppuswamy, for Petitioner. 
in W.P.No. 84 of 1967. : Há . , 
` LT. Srinivasan, A.N. Rangaswamy and P.C. Kanaan, for Petitioner in W.P. No. 


983 of 1967. = : , M 
A.R. Ramanathan and D. Trilokchand Chopda, for Petitioher in W.P. No. 2356 


of 1967. 
M Ranganatha Sastry and D. Trilokchand Chopda, for Petitioner in T.C. No. 228 


of 1 

rt Advocate-General for the Special Government Pleader, for Respondents 1 
and g to 5 in W.P. No. 84 of 1967. 2 

R. S. Venkatachart, for 2nd Respondent in W.P. No. 84 of 1967. 

The Advocate-General for the Special Government Pleader, for Respondents 
“to 3. 

R.S. Venkatachani, for Respondents 4 to 7 in W.P. No. 983 of 1968. : 

The Advocate-General for the pra Government Pleader, for Respondent in 
‘T.G.No, 228 of 1964 ard for Respondents in W.P.No. 2356 of 1967. 

The Order of the Court was made by i 

Vesraswami, J.—In this batch of cases the constitutional validity of clause (b) 
of sub-section (2) of section 8 of the Central Sales Tax Act, 1956 and of the opening 
words of sub-section (4) of that section which make sub-section (1) inapplicable in 
certain contingencies is raised. In Larsen and Toubro Lid. v. Fotnt Commercial Tax 
Officer, to which one of us was a party, this Court struck down sub-sections (2} Ka 
and (5) of section 8 on the ground that they violated Articles 301 and 303 (1) of the 
Constitution. This was on the view that the differential rates or exemptions in 
‘various States laid an unequal burden on same or similar goods which affected their 
free movement or flow of inter-State trade and commerce. It was pointed out that 
the differential rates or exemptions obtaining in the several States if automatically 
applied by virtue of section 8 (2) to Central taxation, they would certainly have the 
effect of discriminating between the goods of one State and thé goods of another and 
might affect the free flow of trade in such goods as between the States and that further 
sub-sectoins (2-A) and (5) of section 8 only aggravated the discrimination. Neverthe: 
less that case is sought to be distinguished by stating that the assessees in these cases 
are not questioning the scheme of the Act on any argument that the Central Sales 
Tax rate should be single or uniform throughout India but contend that the amend- 
ment to section 8 (2) (b) by Act XXXI of 1958 is void. The scope of the argument 
on their behalf is limited to the specific ground that sub-section (2) (8) is void insofar 
as it provides for the inter-State tax at a rate higher than that of the State multi- 
point tax. They admit that sub-section (1) prescribing the rate of two per cent. 
till goth June, 1966 and three per cent thereafter is valid as to the sales to the 
Government and registered dealers subject to sub-section (2-A). They do not also 
ea to sub-section (4) but accept it as valid insofar as it prescribes declaration 
in Form ‘ C’ and certificate in Form ‘D’. But they con that sub-section (4) 
is invalid only insofar as-it makes sub-section (1) inapplicable if‘ C’ and ‘ D’ Forms 
are not produced. This is so because, according to the asseasees, the rate under sub- 
section (1) being prescribed for particular typt: of transactions, it must be open to 
them to prove their character and show the sales to bo io registered dealers and 
Government otherwise than by production of ‘C’ or * D’ Form. The effect cf 
these contentions is that the State of Madias may validly levy under sub-section 
(3) (6) tax on sales not shown tobe to a registered dealar or Government or sales to 
consumers at the rate of 2 per cent upto goth June, 1966, at the rate of 2} per cent, 
Pa wee MG EP UE pt fee Sa ete MUNGO ye ee Cee ane ee ae ee a a a 


1. and: 2 MLJ. 552: (1967) 20 S.T.C. 150. Court in (1969) eget tare 21: (1 
The State of Madras o. N.K. ‘Ngtaraja Modaliar. An.W.R. Eau 22 S.T. 376: (ł 
‘This case has since been reversed by the Supreme 1 S.C.J. 318 ). 
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between ist July, 1966 and goth June, 1967 and at the rate of g per tent. from st 
ne July, 1967. Y 


Before we proceed further, we shall notice the facts in these cases and refer 
~ to the salient statutory provisions at diffrent stages which will enable a foll and proper 
appreciation of the questions raised. In W.P. No. 983 of 1967 the petitioner is a 
limited liability company started with the collaboration of Mesas, London Rubber 
Company, London, stated to be one of the bi t manufacturers of contraceptives 
and birth control appliances known all pred the Weill under the name and style 
“ Durex ” and “ Durapac ”. fis ae thid that they are used all over India in the 
family planning programme of various Governments. The saler made by the peti- 
tioner uf its manufactmed goods to various Government departments were on the 
basis of orders placed with it by the Directorates of Health of various States’ Family 
Planning Units. For the year 1965-66, the petitioner returned under the provisions. 
of the Central Sales Tax Act a turnover of Rs. 27,11,514-79 representing inter-State. 
sales of contraceptives manufactured by it. Out of this amount, exemption was. 
claimed for a sum of Rs. 1,15,147-50 on the ground that the relative sales were 
cancelled and did not in fact take place. But this claim was disallowed. A turnover 
of Rs. 9,45,802 was charged to tax at 2 per cent. as-it was covered by ‘C and ‘D’ 
Forms which were produced. ‘As for the remaining turnover of Rs. 17,65,712-79,- 
the petitioner stated to the Assessing Authority that the relative sales were made to 
Government which are respondents 5 tc 7 and that the Governments had been 
acdressed to expedite the release of “ G” Forms, and wanted time for their produc- 
tion. In thc alternative the petitioner offered to prove to the satisfaction of the 
Assessiong Officer on the basis of the records relating to the sales that they were all. 
made to the Government departments. The petitioner says that the first 1espon- 
dent, who was the assessing officer, without considering its reasonable request finalised. 
the assessment in haste and made an order on gist December, 1966 which was 
actually served on toth February, 1967. An appeal to the and respondent filed 
against the order of assessment is sald to bc pending disposal. But on account of 
the fact that he is not competent to decide the constitutional validity of the de 
and the question cannot be raised by the assessees even in this Court in a ‘Tax Case 
arising out of the order, the petitioner has invoked the j iction o1 this Court 
under Article 226 of the Constitution. We may add, as by it, the petitioner 
filed before the first respondent ‘D’ Forms in respect of a turnover of Rs. 8,53,692-50 
on grd February, 1967 which were received from respondents 5 to 7 after repeated. 
reminders. But the first respondent ignored them and served upon the petitioner 
the assessment order as aforesaid on 10th February, 1967. In Tax Case No. 228 
of 1964 with which W.P. No. 2956 of 1967 is connected the asseasee, Messrs. Littles 
Oriental Balm and Pharmaccuticals Ltd., has been charged to inter-State sales tax 
on a turnover of Rs. 1,45,470-62 for the assessment year 1959-60 at the rate of 7 
per cent. under section 8 (2). It was unsuccessful in itap which were dismissed. 
on the ground that the petitioner failed to produce ‘C° or ‘D’ forms in respect of the 
turnover. The tax case arises from the order of the Tribunal and in the related. 
writ petition the question of vires is raised. ‘The assessee in W.P. No. 84 of 1967 isa 
staple fibre spinning mill and deals in sale of such yarn manufactured by it. 
again the petitioner is a limited liabili company. It says thatin order to facilitate 
sales of yarn expeditiously, it has opened a sales depot at Surat and that in the normal 
course of this business, it despatches the to its Surat Sales Depot and they are 
sold at Surat. It is registered as a dealer both in Madras as well asin Surat. In 
its return it claimed exemption in relation to a turnover of Rs.. 25,96,577-64 for the 
year 1965-66 as referable to the Surat Depot sales in the State of Gujarat. It claimed 
to have paid Rs. 38,162-73 as tax to the Gujarat State in respect of the depot sales at 
Surat. Nevertheless, says the petitioner, ‘ks first respondent, the ty Gommer- 
cial Tax Officer, Madurai, has in his notice dated 5th January, 1967 proposed to- 
reject the claim and to call for objections. “The petitioner prays that this Court 
should quash the notice on the ground’ that the disputed turnover consisted of outside 
sales' but the'first respondent attempted to i clutch at them as if they were 
inter-State sales within his power to tax. ile R ; 
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In the casa of London Rubber Co. (India) Ltd., there is no scope for contro- 


versy that the sales in question were inter-State in character and were all made to 


because ‘D’ Forms were not furnished or they were furnished before the assessment 


order was made which were nevertheless not taken into account by the assessing ` 


officer. In the second class of cases, as in Tax Case No. 228 of 1964, ‘C’ Forms have 
been rejected on various grounds and the higher rate applied. Time has been 
refused to correct the alleged defects and produce the Forms. It appears the Forms 
filed also were refused to be handed back for rectification. The assessees charge that 
this has been deliberately done with a view to mulct them with the higher rate of 
tax. The third class represented by W.P. No. 84 of 1967 consists of a case of regis- 
tered dealers who in another State make contracts for local delivery there and are 
assessed to tax by that State but all the same the Madras authorities deride or pro- 
to decide that the transactions are inter-State sales subject to higher rate of tax 
the absence of ‘C° Forms. The assessees maintain thatin the nature of things there 
may be no question of ‘C° Forms as the sales were all outside sales. . 

Larsen and Toubro Ltd. v. Joint Commercial Tax Officer, has in detail narrated 
the scheme of taxation on sale of goods before-and after the Constitution and under 
the Central Sales Tax Act, 1956. We do not think it necessary to reiterate and 
cover the entire field over again. Briefly the position was this. Prior to the Consti- 
tution, each State on the basis of legal territorial nexus with one or more ingredients 
of an inter-State sale of goods sought to tax it as an inside sale. Taxation of income 
on the basis of nexus doctrine is a familiar proposition recognised in Ralisgh Investment 

case, Wallace Bros. & Go., Ltd. v. Commissionsr of Incoms-tax, Bombay Staté*, 

A. H. Wadia v. Commissioner of Income-tax, Bombay*. Though at sometime there 
was doubt whether the doctrine could be applied to sales tax legislation, it has , since 
been resolved by Tata Iron and Steel Co. v. State of Bihar®. The Supreme Court 

inted out in this case that the applicability of the doctrine to sales tax had 
recognised by Popatlal Shah v. The State of Madras*. Asa ence, an 
identical inter-State transaction suffered sales tax in different States with the con- 
comitant multiple tax burden on the consumer and adverse effect on trade both 
local and inter-State. Article 286 and Part XIII of the Constitution were igned. 
to rectify the position. By Article 286, the State Legislature was prohibited 
imposing a tax on the sale or purchase of goods outside that State or which took 
place in the course of the import of the goods into, or export of the out of, 
the territory of India. For the purposc of determining an outside sale, the article 
contained an explanation which defined an inside sale, that is to say, a sale or pur- 
chase directly resulting in the delivery of the goods for purposes of consumption in 
a State was regarded as having taken place in that State notwithstanding the fact 
that under the general law relating to sale of goods, the property in the goods had 
by reason of such sale or purchase passed in another State. The Atricle also for- 
bade the State from imposing a tax on a sale or purchase taking place in the course 
of inter-State trade or commerce but the ban was made subject to Parliamentary 
legislation to the contrary. Reservation “was, however, made that the President 
could by his order keep the ban in abeyance until 31st March, 1951. The further 
eeun made by Article B86 was thet the State law to tax a sie of purchash of 
goods declared by Parliament law to be essential for the life of the community, 
should hav: effect only if it had reserved for the consideration of the President 
_ and had received his assent. - Article 301 fo: a furthe: limitation cn the power 
of the States to tax sale or purchase cf goods by declaring that subject to the other 
provisions of Part XIII, trade, commerce and intercourse throughout the terri- 
tory of India shall be free. Parliament has, however, becn given by Article, gox 


1. 2 M.LJ. 552: (1 20 S.T.C. 150. ( F.C.R. 121. y ' 
2. (1944) F.LJ. 131: ( ).1 MLJ. 5. (1958) S.C.J. 818: (1958) S.C.R. 1355 = 
477 : (1944) F.C.R. 229. 1958) 9 S.T.C. 267. 
sg (i F.C.R. 1 : L.R. 75 LA.-86 : (1948) 6. (1953) S.C.J. 369 : (1953) 8.CR. 677 = 
F.L.J. 32 : (1948) 2 MLJ.:62.: e (1933) 1 . 739 : (1933) 4 S.T.C. 188. . 

4. (1949) F.LJ. 18 : (1949) 1 M.LJ. 335: - ; 
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the authority to impose restrictions on the freedom of trade, commerce or inter- 
course if they are required in public interest. Nevertheless, the Parliament and 
: ae ie of a State have no power, as mentioned in Article 303 (1) to make 
laws whi Ls A Br AA Gr LAINA ax DONC the Guts But this 
. limitation upon’ the power of the Parliament will not apply under Article 303 (2) to 
a law made by it which makes any such preference or discrimination if it is d 
by that law that it is necessary to do so for the purpose of dealing with a situation 
arising from scarcity of goods in any part of the territory of India. By Article.g04 
the State Legislature is at liberty to impose non-discriminatory taxes on goods 
imported from other States and also to impose reasonable restrictions on the free- 
dom of trade, commerce or intercourse with or within that State as may be required 
in the public interest, but this the Legislature can do only if the Bill has 
introduced or moved in the Legislature of a State with the previous sanction of the 
President. The working of these constitutional provisions for over a period of five 
or six T. immediately following the coming into force of the Constitution disclosed 
that all was not well with the ee of State’s tax on inter-State import and export 
sales or purchases of goods. State of Bombay v. United Motors (India) Ltd.+ held: 


“© The effect of the Explanation to Article 286 (i), in regard to inter-State sales 
is, in our view to invest what in truth is an inter-State transaction with an intrat 
State characte: in relation to the State of delivery and clause (2) can therefore 
have no application.” 

‘Taking advantage of this view of the Supreme Court, the States immediately exten- 
ded their jurisdiction to tax non-resident dealers ard required them to get registered 
under the Sales Tax Law of the importing State to file returns and books of accounts 
and pay tax. It became a common phenomenon for the Tax Officers of one State 
to pitch their tents in another State and enforce the provisions of their Sales Tax 
‘Laws over the exporting non-residents. It has na y led to a great deal of con- 
fusion, inconvenience, unreasonable tax burden and harassment by the Tax Officers 
of the consuming State demanding and collecting taxes from non-resident dealers 
belonging to the exporting States. The Bengal Immunity Co,, Lta. v. The State of Bthar?, 
decided the Supreme Court on 6th September, 1955, however, came to the 
rescue of non-resident dealers. It reversed the view earlier held and declared 
that cven the Explanation sales could’ not be subjected to tax by the importing 
States unless Parliament by law lifted the ban under Article 286 (2). We are not 
concerned with the Sales Tax Laws Validation Ordinance of 1956 and the Sales 
Tax Laws Validation Act, 1956 which were meant to validate or regularise the levy 
and collection of taxes by diferent States made between April, 1951 and 6th 
awe 1955. Sofar it may be Observed that under thc Explanation to Article 
286 (1) (a) an inter-State sale was taxed by the State in which the delivery of the 
-goods was made for consumption as a direct result of the sah, treating the same as 
an inside sale on the s of The State of Bombay v. United Motors (India) Ltd.}. 
“The Ordinance and the Validation Act were intended to relieve the States from the 
consequences of Bengal Immunity Co. Ltd. v. The State of Bihar*, on their respective 
finar.ces and to avoid refund of taxes, levied and collected between 1st April, 1951 
and 6th September, 1955 on the basis of the Explanstion as int.rpreted by the 
State of Bombs v. United Motors (India) Lid.1. A 


The national aspects of sales tax, the exigencies of foreign trads, the disadvan- 
tage the exporting States suffered on account of the Explanation to Article 286 (1) 
which linked sales tax with consumption and the bewildering variety of problems 
of interpretation and their effects upon the budgets of the States made it obviously 
pial | to take measures to bring about uniformity in the enforcement and inci- 
dence of sales tax law relating to inter-State sales or purchases, particularly from 
the standpoint of the dealer and consumer placed in different States and to make it 
more equitable for the exporting States which, as the legal position then stood, had 
KLM 


1. (1953) S.C.J. 373 : (1953) S.C.R. 1069 : (1955) 2 S.C.R. - 603: (1955) 2 MLJ. (S.C) 
41953) 1 M.LJ. 743 : (1953) 4 8.T.C. 133. 168: (1955) AL W.R. (S.C) 422: °° 7. 
2. (1955) 6 S.T.C. 446: (1955) S.CJ. 672: A oe os f É 
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no share in the proceeds of inter-State.taxation. The Taxation Enquiry Commis- 
sion, 1953-54 went into the matter and made suggestions in that regard. Eventu- 


ally the Constitution: (Sixth Amendment) Act, 1956 was enacted. By this Act’ 


power was shifted from the State List to : Unita Taito ts ths sale or purchase 
e a n newspapers, which takes place in the course of inter-State 
or commerce by inserting Entry 92-A in the Union List and the State’s power 
to tax on the sale or purchase of goods other than n pers was made subject to 
the power of the Union ture under Entry 92 He Nevertheless the taxes 
levied and collected by the Union pursuant to the legislation under Entry 92-A of 
List I have been assigned to the States by introducing sub-clause (g) to Article 
269, clause (1). Article 286 has been drasti recast by the Sixth endment. 
The Explanation to clause (1) has been omitted Clauses (2) and (3) have been 
substituted by new ones. Clause (2); as substituted, has authorised Parliament 
to formulate by law the principles for determining when a sale or purchase of goods 
takes place in any of the ways mentioned in clause (1), that is to say an outside sale 
or a sale or purchase that takes place in the course of the import of the goods into 
or export of the goods out of the territory of India. Clause (3), which is new, sub- 
jects the State’s power to tax on the sale or purchase of goods lared by Parliament 
to be of special importance in inter-State trade or commerce to such restrictions and 
conditions with regard to the | of levy, rates and other incidents of the tax 
as Parliament may by law The other amendment, which is of significance 
and importance, is the addition of clause (3) to Article 269 which enables Parlia- 
ment to formulate by law principles for determining when a sale or purchase of 
takes placo in the course of inter-State trade or Page a The Sixth 
endment came into operation on 11th September, 1956. Its effect is to deprive 
the States of their power to tax inter-State sales or pur and vest it in Parlia- 
ment and to place restriction on their power. to tax intra-State sales or purchases 
of goods declared by Parliament by law to be of special im: soe the inter- 
State trade or commerce. The Central Sales Tax Act, 1956 then followed which 
received the assent of the President on 21st December, 1956. Though the Act came 
into force from 5th January, 1957,cxcept section 15, the actual levy and collection of 
taxes on inter-State sales or purchases to be made only from ist July, 1957, 
The scope of this Act has been elaborately dealt with by this Court in Larsen and 
Toubro has, Joint Commercial Tax Officer? and we do not propose to reiterate it. 
The major en over is to locate the situs of an inter-State sale or purchase for 
purposes of Central tax in the exporting State which is the converse of the position 
under the Explanation to Article 286 (1). We mentioned earlier that the Explana- 
tion fixed the situs in the importing State where the as the direct result of 
the sale were delivered for consumption. Larsen and Toubro Lid. v. Joint Commercial 
Tax Officer1, observed: 

“An inside sale or an outside sale is related to its situs and if the situs of an 
inside sale is fixed on certain teats, what is not an inside sale will be an outsisde 
ba provided there is a completed contract of sale of goods. In ‘our opinion, 

ving regard to the definitions of ‘ appropriat: State’ and ‘ place of business ’ 
eal the language employed by sections 3 and 4, a sale or purchase inside a State 
as defined by section 4 (2) is the starting point and out of such sale or purchase 
is carved out and separated, a sale or purchase which occasions the movement of 
goods from one State, tq another or is effected by transfer of dacuments of title 
to the goods during their movement from one State to another and by this process 


such an inter-State sale or purchase is distinguished and excluded from an out- . 


side sale or purchase. At the same time, an inter-State sale or ‘purchase while 
separated from an inside sale is also integrated with it for purposes of its situs and 
fiscal and territorial jurisdiction to tax it. Tests similar to these applicable to 
inter-State sale or purchase are applied by section k to sale or purchase taking 
place in the course of import into or export out of the territory of India, only 
with this difference that the movement of goods in the case of import into or export 
out of the territory of India terminates or commences at the customs frontiers of 
India.” i 


1. ( 20 S.T.C, 150 at 185 ECI 2 M.LJ. 552. 
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We are not at the moment concerned with the second and subsequent sales 
ing inter-State movement of goods, the incidence of tax in respect of which, is 
` the subject of section 6 (2) read with section 9 (1) and its Proviso. When the locus 
of a sale is determined: by the tests mentioned in section 4 (2) to be ina i 
State, it is an outside sale for all other States. But if the local sale as determined by 
section 4 (2) occasions the movement of the from one State to another oris 
effected by a.transfer of documents of title to the goods during their movement from 
one State to another, the sale acquires the character of an inter-State sale. This 
result is achieved by the opening words of section 4 (1). The tests applicable to 
the determination of the ter of an inter-State sale apply also to a sale that 
. takes place in the course of export or import the dividing line in the movement in 
respect of export or import being, after or before, as the case may be, the goods 
have crossed the customs frontiers of India. As, the Act stood as enacted in 1956, 
all inter-State sales were made liable to tax subject to the other provisions. Every 
dealer liable to pay tax should compulsorily get registered in the prescribed manner, 
but registration of a dealer not liable to tax was left to his option. The pivot of 
the Act is section 8 which prescribing, as it did the rates of tax on sales in the course 
of inter-State trade or commerce, has to conform to the freedom of tråde, commerce 
.and intercourse throughout the territory of India guaranteed by Article gor and 
avoid unequal incidence or burden in inter-State taxation just as sections 3, 4 and 
6 have to in view Articles 286 and 269 (3). ‘The rate of tax prescribed by 
section 8 is li with registration of the dealer and the class of goods as declared 
or non-declated goods specified in the certificate of registration of a registered dealer 
as well as the specific purpose of the purchase of the goods by the dealer either as 
intended for resale by him or for the use by him in the manufacture of goods for 
sale or in the execution of any contract. The original rate of tax applied to inter- 
State transactions between registered dealers in such goods was one per cent, but 
if the State rate for local transactions in similar goods was lower than one per cent. 
or nil, that should prevail. But if the inter-State transactions were between persons 
or dealers other than registered dealers, the State rate should apply to them as if 
they were inside sales. The scheme of section 8 is, therefore, that the rate of one 
-per cent. was a concession available to inter-State transactions as between regis- 
tered dealers in the goods mentioned in the registration certificates. But the con- 
-cession was withheld if the conditions for the concessions were not complied with 
and the State rate for local transactions was applied to them. If the State rate was 
lower than one per cent. there was no room for such differential treatment. What 
is even more important for present purposes is that the inter-State rate could never 
be in excess of State rate for corresponding intra-State sale or purchase. The 
Second Finance Commission has precisely crystallized the position under the Act 
as it stood in 1957 in the following words at page 60 of the Report: 


“ The Central Sales Tax Act specifically provides that the rate of tax on inter- 
State, sales cannot exceed that on intra-State sales, so that, for any inter-State tax 
to accrue, there should be an intra-State tax.” : 

We think it is permissible in passing to note that this was in accord with the recom- 
mendation of the Taxation Enquiry Commission that the sales tax system of one 
State did not impose an arbitrary and unregulated burden on either consumer 
or dealer in another State or unduly interfere with the‘free flow of such trade ‘and 
commerce. After stating that the sphere of power and responsibility of a State 
might be said to end and that of the Union to begin, when the sales tax of one State 
impinged administratively on the dealers and fiscally on the consumers of another 
State and that the-inter-State rate to be levied by the exporting State should be 
strictly limited by the Union, the Commissicn more specifically recommen- 
ded at page 57 of the Report: S ia 


“ Since'in pefmitting the levy of sales tax on inter-State trade, the main inten- 
tion is to ensure that some revenue accrues to the exporting States without-rai- 


sing unduly the burden on consumers in the importing State, it is necessary that _ 


the rate to be specified in the Central legislation should be compdratively low. 
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It should, in our opinion, be one.per cent. .on all articles except on goods of 
special importance in.inter-State trade. Inter-State trade comprise two types of 
. transactions, viz., (i) 
. regi dealers of another and (H) transactions between registeréd dealers of 
ono State and unregistered dealers of another. The rate of one per cent. proposed. 
above would apply only to the transactions between the registered dealers in one 
State and the regis dealers in another........ Where transactions take placa 
between registered dealers in one State and i dealers or consumers in 
another, this low rate of levy will not be suita as it is likely to cn 
avoidance of tax on more or less the same scale as the present provisions of Arti 
286 have done. If this is to be prevented, it is necessary that transactions of this 
type should be taxable at the same rates which exporting States impose on similar 
transactions within their own territories. The unregistered dealers and: ‘cohsu~ 
mers in the importing State will then find themselves unable to secure any advan- 
over the consumers of locally purchased articles; nor of course will they, 
o 


whom the goods wero sold containing. the prescribed particulars.. To the actual 
administration of the Central Act for purposes of levy and collection of tax, the 
procedure obtaining in the taxing State under the local law relating to sales tax 
was to apply and as the inter-State sales.tax is intended to be a source of revenue 
for the States, the taxing State in view of Article 269 (1 (g) has been authorised 
to retain for its p the inter-State tax levied and collected by it. Chapter IV 
of the Act is devoted to goods of special importance in inter-State trade or commerce. 
Section 14 declared the goods specified therein to be of special importance. : Pur- 
suant to Article 286 (3) section 15 placed restrictions On: the State law relating 
to imposition of tax on sales or purchases of declared goods. The restrictions were on 


the rate of State. tax and the incidence of it restricted to a single point. The rate - 


as restricted was two per cent. and it should not be levied at more than one stage in 
a State. So far we have referred to the provisions of the Act as it initially «merged 
in December, 1956. | ae i Ji 
There have been six amendments made to the Act by the end'of 1966 but their 
effect is not to disturb the original scheme of the Act and is confined to the rates of 
inter-State taxation and to certain other ts in the incidence etc., some of which 
we shall presently refer to. The Central ales Tax (Amendment) Act, 1957:made 
three changes, ition of cotton yarn to the list of declared goods, fixation of the 
last sale or purchase of declared goods in the State as the point at which the tax is 


to be levied, subject, however, to the condition that no tax should be levied, by the - 


State at that stage if the goods arc-intended for sale in the course of inter-State 
trade or commerce and p for the State to exempt any goods or class of 
from the inter-State sales tax: The next amendment was in 1958, Act.No. V of that 
which extended the Act to the State of Jammu and Kashmir. The Second 
Amendment, Act XXXI of 1958, was more extensive. The second or subsequent 
sale during the inter-State movement of goods following a sale of the description 
unde: section 3 (1), has been exempted from tax subject to certain conditions. Sub- 
sections (1), (2) and (4) of section 8 have been substituted by fresh provisions but 
within the existing framework under section 8 as it stood before the amendment. 
‘But the changes are of far Saeg atc Sub-section (1) as amended 
ings within its scope also sales to ent of any , not merely of the 
oe referred to in the certificate of registration of the er. If an inter-State 


transaction is not as, between a registered dealer and Government or a registered 


transactions between istered dealers of one State and ` 
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dealer, the rate of tax shall be the same in case it relates to declared goods as that 


applicable to the sale or purchase of such goods inside the exporting State. But 
the rate will be calculated at seven per cent. or the Stato rate whichever is higher in 


per cent. obtaining in the local law of the taxing State to the inter-State transaction. 


in nding goods declared or undeclared. This arrangement overrides sub— 
sections C) and (2) in view of the zon obstanis clause with which sub-section (2-A} 


Amendment) Act, 1953 and then to three per cent. by the Finance Act, 196g- 

o per cent. in section 15 also has been raised to three per cent. by this Act which 
moans that it is the ceiling rate for local taxation too. By the amending Act of 
1963 seven per cent. in sub-arction (2) of section’8 ‘was ised to ten per cent. which. 


f and (2-A) of section 8 was raised to'two per cent. by the Central Sales Tax 


: In that background it has been argued for the asscssees (1) that the enhance- 
ment of inter-State rate by section 8 (2) (b) to seven per cent. and now to II per cent. 
is a penalty, (2) that the enhanced inter-State rate which.is higher than the normak. 
multi-point State rate actsin eficet as a prohibition of inter-State sales to pukin 


trade, it is sbra vires to authorise any State to levy on inter-State sale any tax at a- 
igher rato than that it levies on inside sale. The Revenue takes the stand that the 


effectively channellise all inter-State transactions through registered dealers: and. 
to avoid evasion. It is also stated that the higher-rate is also supported as being” 
reasonable and in public interest. Mar y 

-The original structure of inter-State rate of taxation as it was first enacted does. 


- show that the inter-State rate in relation to transactions between registered dealers: 


in any goods was lower than the State rate on local transactions in such goods and- 


. in case of other inter-State transactions, inter-State ratc should be the same as intra- 


State rate applicable if they were local transactions. The rate prescribed fo. inter— 
State transactions between ‘registered dealers could, therefore, be regarded as a. 
concessional rate. But the concession was made available subject to the condition 
that the inter-State sale was by a registered dealer to a registered dealer of goods 
described in the registration certificate of the seller and intended for the use or 
mentioned therein. But when.the concessional rate was raised to two per 
cent. and later to three per cent., it is said, it ceases to be a concession because it found. 
its level. with the intia-State rate. That being the case, ‘it is argued (1) that there 
is no Jonger any justification for the requirement that inter-State transactions to 
qualify for the so-called concessional rates should be as between registered dealers 
and that the should be of specific description and (2) that in any case when the 
inter-State sales are admittedly made by the registered dealers to Governments, it is 
unreasonable to insist upon production of declarations and certificates in the pres- 
cribed D Forms. Government A we are told, take their own time to 
furnish D Forms and on account of the delay in securing them, the assessecs concerned. 
are charged to tax at a higher rate of seven per cent. or ten pêr cent. or even eleven. 
cent., as the case may be, on the ground of failure to produce those Forms. 
According to them, such imposition of higher rate amounts to a penalty. 
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In our opinion, the argument cannot prevail to invalidate the consequence 
resulting from failure to comply with the conditions required.by section 8 (1). As we 
stated earlier, the scheme of section 8 is to route inter-State transactions thro 


dealers in order to keep track of not only such ions but also of the 
poon in the exporting and importing States for the p of Central taxation. 
order to effectuate such a scheme, it is usual in fiscal laws to provide that the con- 


cessional rate will be subject to certain conditions and that non-compliance with them 
` will ertail a higher rate. Where the rate under section 8 (1) and the State rate are . 
` equal, no doubt the conditions may ap to be superfluous and unreasonable if 
the matter is approached from the standpoint of a concessional 1ate which justifies 
conditions for its application. But in our view, the insistence on registration, and. 
on inter-State transactions passing through registered dealers and on production of 
' declarations and certificates in the prescribed forms as part of the scheme is not a 
reason or basis for the concessional rate. That the inter-State rate should be lower 
than the State rate has been conceived, as it appears to us, in the interests of inter- 
| State trade, commerce and intercourse. The purpose of the conditions qualifying. 
for such lower rate is not merely to avoid evasion and this will be ap t from an 
examination of the requirement of the particulars to be given, as seen from the Forms 
preacribed for declaration and certificate under sectin 8 (1). Some of those parti- 
' culars are intended to see whether the goods involved in the inter-State transactions 
are of the description mentioned in the registration certificates, and the purchase of 
the goods is for the specific or use. Where the inter-State salcs are admittedly 
by regi dealers to Governments, it may appear to be unreasonable to subject 
such dealers to a higher rate for non-production of the certificates in Form D because 
of delays on the part of the Governments and for no fault of theirs. But this situation 
arises not because of any inherent defect in section 8 (1) and (4) requiring production, 
of certificates in Form D but because of extrancous causes like delays on the part of 
Governments. We are, therefore, unable to regard the higher rate even in. such 
cases as unreasonable or as a ty. We decline to hold the opening words of 
sub-section (4) of section 8 to the effect that unless the conditions are satisfied, sub- ~ 
section a not apply, to be invalid on that ground. We, howerver, obherve. 
that the Union Government may consider, where inter-State sales are made by 
registered dealers to Governments and there is clear proof otherwise than by 
production of the ired certificates in Form D, of that fact, that of the required 
particulars whether the higher rate should nevertheless and necessarily be applied. 
to them and a modification of the law in that regard is not reasonably called for. 
The next question is whether section 8 (2) (5) being in its effect prohibitive of 
inter-State transactions as between registered dealers in-one State i 
dealers and consumers in another State, it is within the competency of Parliament 
under Entry 92-A of the Union List. We think it cannot be denied that the scheme 
of section & does not take into account its effect on the flow of inter-State trade, 
commerce and intercourse as between the dealers in one State and consumers in 
another State who make purchase on their own account for consumption by them- 
salves. Though perha c Legislature did not design it, the effect of the higher rate 
under section 8 (2) (b) is that unregistered dealers and consumers in a State will not 
purchase in another State because of the higher rate and would prefer local purchase 
in the State where the goods are found which would be less y for them. If the 
object of section. 8 (1) read with sub-section (4) is to prevent evasion of tax, one of 
its consequences strangely is to prevent the very transactions which yield tax., On 
this view, it is argued that section 8 (2) (b) is not a measure of revenue by checking 
evasion ; the Legislature has checked tax and not evasion. So, it is said that section 
8 (2) (b) which has that effect is not a law on inter-State sales tax or is ancillary to it. 
Attractive as the arene may seem, we are satisfied that it is not correct. It is 
truly said that the object of the Act is to raise money. Sales taxis no doubta tax 
levied on the occasion of the sale, the taxable event being the. sale ; In re, G.P. 
Motor Spirit Taxation Act! and Province of Madras v. Boddu Paidanna and Sons*. But 
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‘we are unable to agree that section 8 (2) (b) by its own force inhibits or prohibits 
the taxable event or the free activity which is the basis of the taxation. Itis, however 
pressed upon us that that is the effect or the probable effect of the provision. To 
find whether a statutory measure is a colourable device, that is to say, the Legis- 
lature says one thing while it means another, the Court is entitled to and will 
undoubtedly look into its effect : Atorney-General for Alberts v. Attorney-General for 
Canada‘, and Canadian Federation of culture v. Attorney-Gensral for Quebec and others®, 
But when the pith and substance of the law is within the legislative head or , its 
incidental effect, in our opinion, will not take it out of the scope of nie Wer. 
Section 8 (2) Y is in its pith and substance a provision prescribing a higher rate 
of inter-State sales tax in certain events and is, therefore, a law on taxes on the sale 
or purchase of goods that takes place in the course of inter-State trade or commerce. 
We think that merely because ¢ rate of tax is such that it may possibly discourage 
the taxable event, it will not per se cease to be a law with respect to taxation. Su pos- 
ing the rate of tax on income is so high that it retards or brings to a s ill the 
incentive to make or earn income, can it be said that because of that effect, the law 
is not one relating to income-tax but one which prohibits or inhibits the taxable 
event? We think not, and likewise in the present instance relating to sales tax. 
Further, such effect does not directly flow as it seems to us, from section 8 (2) (b). 
Also its object is to be in aid of effectuating the scheme of inter-State taxation under 
section 8 (1) read with sub-sections (3) and (4). In our view, therefore, section 8 (2) 
(5) is within the competence of Parliament under Entry 92-A. 

The last point of Mr. Thiruvenkatachari for some of the asseasees which is based 
on Article go1 of the Constitution, is, howeyer, of substance and will, in our opinion, 
have to be upheld. He says that the dealer within a State who does inter-State 
trade-is discriminated against and placed at a disadvantage compared with the 
dealer who carries on local trade. This, in out opinion, is undoubtedly so in regard 
to inter-State transactions as between unregistered dealers or between i 
and unregistered: dealers or consumers, In such cases, due to the application of the 
rate undér section 8 (2) @), the goods become costlier in the importing State because 
of the higher rate appli by the exporting State which retards or impedes inter- 
State movement of the goods and, therefore, the free flow of inter-State trade, com- 
merce and intercourse. We have already set out the scheme of inter-State rate of 
taxation envisaged by section 8. To start*with, the Act provided for inter-State 
rate in respect of non-declared goods which was lower than the local rate on similar. 
goods. But a higher inter-State rate, however, but not exceeding the local multi- 

, point rate was enforced on transactions otherwise than through regi dealers. 
“This structure of rates intended to keep effective the scheme of inter-State transactions 
through a ee dealers with the object of regulating or controlling evasion did 
not in the least adversely affect free-flow of inter-State trade. In fact in a sense it 
facilitated it. When the Act was amended by the Central Sales Tax (Amendment) 
Act, 1958, the principle of. such a structure of rates has been borne in mind by the 
‘Legislature sub-section (2-A) to section 8. But the application of the 
principle has been pa pate by that-provision to a ceiling lowe: than one per cent. 
by stages. Ifthe] rate is three per cent. or higher, the principle is reversed b 
section 3.(2) (b) in respect of transactions outside purview of section 8 (1), wit 
the reelt ie rate of seven per cent. or ten per cent. or eleven per cent. or the State 

rato whichever is higher is applied to such transactions. The effect of this on the 
freedom of inter-State trade, commerce and intercourse is writ large ; such a higher 
discriminatory rate definitely and without a doubt will seriously impede, if not 
alfogether stop the inter-State sales or purchases as between a local dealer and out 
of State unregistered dealer of consumer in respect of all goods other than declared 


goods. - N 

The scope and intendment of Articles 301 to 304 of the Constitution were recent- 
ly examined b this Gourt in Larsen and Toubro Lid. v. Joint Commercial Tax O 3, 
an the light of Atiabari Tea Co., Lid. v. State of Assam‘, Automobile Transport v. 
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State of Rajasthan! and Stats of Madhya Pradesh v. Bhailal Bhai*, and the conclusions 
were summed up thus: 


“ It must be taken to have been well-settled by the two majority opinions of 
_ the Supreme Court referred to: i 


(1) that the freedom guaranteed by Article 3o01 is not to be interpreted as 
to its scope and ambit in the light of the other provisions of Part XIII but the 
' freedom is wide and absolute except for such restrictions subject to specified condi- 
tions as are to be found in the provisions other than Article 301 in Part XIII ; 
(2) that the fiscal laws clearly fall within’ the ambit of Article gor ; (3)- that 
the restrictions contemplated in Part XIII do not, however, include regulatory or 
compensatory measures ; and (4) that the last words in Article 303 (1) are not 
restricted as to the topic of law under particular heads but any law made by 
Parliament by virtue of any entry imposing discriminatory restrictions contem- 

| plated by Article 303 (1) would be bad under it.” 


In James v. Commonwealth of Australia®, the Judicial Committee in inter- 
preting section 92 of the Australian Constitution pointed out that the section envi- 
saged that trade and commerce should be conducted as if the borders were not 
there ahd that trade could pass as freely between adjacent States as between adjacent 
countries in England and observed : 


“ The words ‘freedom of trade” in section 92 mean freedom from financial 
im by whomsoever imposed, and those words are meant not only to be a limi- 
tation on any legislative authority, but also upon any executive act........ The 
Proviso to section 92 equalizes taxation, it isa limitation on the generality of 
section 92.” : 


Larsen and Toubro Ltd. v. Joint Commercial Tax Officer‘, while noting that section 
92 of the Australian Constitution has been worded differently from Article gor of 
the Constitution considered that the essence of the observation of the Privy Council 
underlined Article gor and stated : a. 8 


“ Article 301 of our Constitution for its purpose recognises no State borders and 
trade, commerce and intercourse should flow as if the State barriers were not 
there ; and the entire territory of India is one integral unit from economic, 
social and political point of view.” : 


On that view this Court held in Larsen and Toubro Lid. v. Joint Commercial Tax 
Officer‘, that unequal State rates when applied to inter-State taxation in respect of 
similar goods‘placed an unequal burden on inter-State trade or commerce affecti 
the free flow of trade, commerce and intercourse as between the States, and stru 
down on that ground sub-sections (2), (2-A) and (5) of section 8 as violating Articles 
gor and goz of the Constitution. In doing so this Court also kept in view Firm 
A.T.B. Mehtab Majid & Co. v. State of Madras®, and Hajes Abdul Shukoor @ Co. 
y. Stats of Madras*. Though the decided cases we have referred to related in 
each case to a particular and peculiar aspect of differential or unequal burden on 
inter-State trade, commerce and intercourse as between the States, one basic prin- 
ciple, which runs through them, is that different and varying State rates extended 
to inter-State taxation one eon resulted deliberately or not in placing one 
State in an advantageous or 'disadvantageous position over another or rest of the 
States in inter-State trade, commerce and intercourse, which necessarily and inevita- 
bly impedes or destroys the freedom guaranteed by Article go1. In the instant case, 
_ the unequal burden on intra-State and inter-State dealings as between unregistered 
dealers or between unregistered dealers and consumers results from imposition of 
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floor rate on such inter-State transactions which is higher than the local or State 
multi-point rate on intra-State transactions in non-declared goods. As regards 
dealings in declared goods, no such question arises. Where the inter-State rate is 
lower than the State single or multi-point rate in respect of inside sales, notwithstand- 
ing the differential or unequal rates they do not of are not likely to impede the free 
flow of inter-State trade, commerce and intercourse. On the other hand they may 
help free-inter-State movement of goods. But when the inter-State rate is higher 
than the local single or multi-point rate, its effect obviously is to impede, prevent or 
discourage, if not stop inter-State movement of non-declared goods. Larsen and 
Toubro Ltd. v. Joint Commercial Tax Officert, held that imposition of ing local 
rates of tax in different States on same or similar inter-State earar lohs verted in 
inequality in the tax burden affecting the freedom of inter-State trade, commerce 
and intercourse. This implied that there should be uniformity in the inter-State 
rates and they should not be automatically linked with varying State rates. The 
problem in the cases before us in the application of inter-State rate under . section 
8 (2) (b) higher than the local single or multi-point rate for similar goods and further a 
higher inter-State rate than that applied to identical non-d goods covered by 
inter-State transactions of sale or purchase thro registered dealers or between 
registered dealers and Governments. The second part of the problem may present 
no difficulty in the context of Article gor so long as the difference in rates does not 
make the inter-State rate higher than the local le or multi-point rate, on similar 
non-declared goods, for, in that case, as we are inclined to thi the free movement 
of inter-State trade is not adversely affected. But where the difference in rates is 
such that the inter-State rate is higher than the local or multi-ppint rate, the permissi- 
ble limit, in our opinion, is exceeded, its effect being to directly impede or retard ‘the 
free flow of inter-State trade, commerce and intercourse. On this view too, apart 

` from the grounds in Larsen and Toubro Ltd. v. Joint Commercial Tax Officer!, clause (b) 
of sub-section (2) of section 8 is unconstitutional and void, but only to the extent of 
the difference in the inter-State rate provided by it by which such rate exceeds the 
intra-State single or multi-point rate of tax for dialer non-declared goods. The 
higher rate in section 8 (2) (b) is nowhere, as far as we know, near to the much lower 
multi-point intra-State rate, but may be approximately near to or even in some cases 
higher than single point intra-State rate on similar goods. That may mean levy of 
tax on two single points, one under the Central Act and the other under the State 
Act which will be in conflict with the scheme of single point taxation envisaged by 
the Central Act, especially section 9 (3) as interpreted by State of Mysore v. Lakshmi- 
narasimhiah Setty and Sons*. But on the view we have expressed on the constitu- 
tional validity of section 8 (2) (b) we do not think it necessary to express our final 
opinion on this aspect. 

. The learned Advocate-Gerieral defended the validity of the highr inter-State 
rate in section 8 (2) (b) on the ground that it is designed to avoid or check evasion 
which is in the public interest. It 1s true, as he says, that taxing power is ar 
attribute of sovercignty and is necessarily exercised to find the where-with-al in support 
of Government and that the rate of tax is a matter of policy entirely within the scope 
of the taxing power. But there are constitutional limitations subject to which alone 
the Legislature can exercise the taxing power. We need not reiterate that fiscal laws 
should be consistent with the freedom under Article 301° except to the extent the 
freedom itself is qualified by the other provisions of Part’ XIII of the Constitution. 
Parliament may by law impose such restrictions on the freedom as may be required 
in the public interest. But any law imposing such restrictions, if it contravenes 
the fundamental rights, shall to the extent of the contravention, be Void. That, in 
our opinion, thay necessarily also involve an examination whether the restriction is a 
reasonable restriction in the interest of the general public. Although Article gor 
in contrast with Aiticle 304 (b) speaks of only restrictions and not reasonable restric- 
tions, the reference in Article 303 to the law imposing restrictions would naturally 
bring it within the purview of Article 13 (2). The further qualification that the 
restriction made by law should be such as is required in the public interest needs 
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elucidation. While the freedom under Article 301 is a limitation on the scope of 
legislative power, the limitation itself is qualified by Article go2 so that where the 
qualification applies, the limitation will have no operation and in such a case the 
law though in contravention of Article gor will nevertheless be valid. ‘Viewed in 
this manner, the public interest in Article 302, in our opinion, dees not confer an 


inde ent head of power upon Parliament or is not by itself a separate topic of | 


legislation but is related to the object of the law and the quality and effect of the 
restriction imposed by the law. The public interest in Article go2 is not an abstrac- 
tion and by itself has no defined connotation, but acquires a meaning only if con- 
nected with the object of the law on any particular subject-matter and 1s li with 
the objectivity of the law made Ren its existence and extent being condi- 
tional upon or being controlled by it. There are Articles as for instance Articles 
269 (3), 286 (2), (3), 366 (1) and 274 which give authority to Parliament to make a 
law which would not ordinarily be a matter appropriate to the relative Legislative 
Listand there are also Articles dealing with a particular matter which is in the legis- 
lative list : see Article 33— Seventh Schedule— List 1, Entry 2— Armed forces: 
Article 1os— Seventh Schedule— List I, Entry, Privileges ; Article 133 (3)— 
Seventh Schedule— List I, Entry 77—Article 134 (2) Seventh Schedule —List I, 
Entry 77 and Article 253—Seventh Schedule—List I, Entry 14—International 
agreements, There is a third class of Articles like Article 19 (2) to (6) and Article 
goz in which there is reference to restrictions in the public interest. “Public Interest” 
1 alio es De aye of List III in contrast with Entries 26 and 27 in List II, 
and in Entries 52, 54 56 in List I, A study of the expression “‘ public interest ” 
as found in the various Articles and Legislative Entries leads us to the conclusion that 
its scope, extent and quality should be fixed and appreciated in the particular 
context, In Article goa the “public interest’ is annexed to the legislative subject- 
matter, that is the law made by Parliament under particular heads of its powers and 
lies in the effects of the regulation or restriction made by such law : Canadian Federa- 
tion of Agriculture v. Attorney-General for Quebec and others. 
The subject of legislation is to tax inter-State sales and purchases and to make 
provision therefor. The object obviously is to raise money for the purpose of the 
tate Governments by means of the Central Act. It has been stated for the State 
that the provisions of section 8 have been made with the object of enforcing the levy 
of tax due in respect of inter-State transactions and preventing clandestine transac- 
tions between individuals and traders which would have the effect of defeating the 
provisions of the Central tax levy by such turnovers being evaded or not brought 
to tax and that the imposition of higher rate of ten cent has been made with 
the ee object of disco ing transactions of interstate character except through 
reg trade channels and dealers registered under the Act. From the standpoint 
of Article 19 (1) e the view urged by the State is that there is no restriction placed 
upon the individual in respect of his trading activity in inter-State trade and that 
even if the imposition of higher rate of tax is viewed as a restriction, it is a reasonable 
restriction which Parliament is competent to make in the interests of avoidance of 
eyasion of tax due to the various States and of disco ing unauthorised transactions 
between unregistered dealers in the various States which would lead to the evasion 
of tax. The Central Government, however, has not joined with the States and has 
preferred to say nothing on the subject in view of Larsen Toubro Ltd. v. Joint Commer- 
cial Tax Officer?. That the higher rate of tax provided by section 8 (2) (8) looked 
at from the basic rate of tax under section 8 (1) read with section 8(2-A) does impede 
freedom of inter-State trade, commerce and intercourse has been already held by 
us in the earlier part of this judgment. The restriction can be justified only if it 
is shown that it is in the public interest. A system of licensing or registration of 
dealers with a view to avoid evasion in sales tax legislation is undoubtedly related 
to and follows the fiscal object of the legislation and can well be said to be in the 
public interest. Gurwiah Naidu v. State of Madras*, was of the view that the term 
public interest in Article 19 (6) could not be given a narrow meaning and that as 
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the taxation was the supreme intention of the State and the law imposing a tax on 
sale was valid, a system of licensing or regulation of trade with a view to enforce and 
administer the tax law efficiently would be in the interests of public within the mean- 
ing of that Article. Though the matter was approached with reference to the funda- 
mental right of a citizen to carry on trade or business, in essence the ee of 
the decision should, in our opinion, apply to the scope and effect of the public 
interest in'Article 302. While as held in that decision public interest contemplated 
by Article 19 (6) in order to justify restrictions on the rights guaranteed by Article 
19 (1) (g) need not arise from the inherent nature of the particular trade- such as 

us or unhealthy trade, the public interest in Article 302, in order to justify 
the restriction on the freedom of trade need not directly spring from considerations 
based on the freedom of trade itself guaranteed by Article 301. Also the law in 


’ order that the restriction placed by it on the system of trade may be justified as being 


required in the public interest need not necessarily be a law on the subject of trade 
itself but may well be under any Entry in any of the Lists of the Seventh Schedule. 
Article 303 (1) seems to support this view. If, therefore, as we think, the public 
interest in Article 302 is bound up with the subject-matter and follows the object 
of the law made under a particular topic or head of legislative power, any restric- 
tion imposed by such law on the freedom of trade to be valid should have a nexus 
with such public interest. That means the public interest in the restriction will lie 
in its effect’6n.the subject or purpose of the legislation. 


It-has been stated that nowhere has it been said, not even in the statement of 
objects and reasons of various amendments raising the rate under section 8 (2) (b 
that it was intended to avoid evasion, but, on the other hand, what has been sta 
as the object for raising the rate at stage was to raise More money for State 
Governments. But that is not designed if the object is discernible from the provisions 
of the Act. We are prepared to take it that the object of the Central Act as it 
originally stood, in providing a higher rate but not exceeding the State multipoint 
local rate was to avoid evasion by effectively channelling inter-State sales and 
purchases through registered dealers at both ends or between registered dealers 
and Governments. That as we have already observed, in its effect, did not impede 
the free flow of inter-State trade, notwithstanding the differential higher rate but 
subject to the limit of the State’s normal multi-point rate. But when the rate is 
raised by section 8 (2) (b) ishigher than the multi-point local rate for non-declared 
goods, we have to see whether its effect as a restriction on freedom of trade is related 
to and subserves, if not, promotes the subject and object of the Central law relating 

„to inter-State taxation. If in providing for avoidance of evasion, the Legislature 
deliberately or inadvertently exceeded the limit drawn by the subject and object of 


-the law and authorised a restriction which, in its effect, far from avoiding evasion 


checks or prevents or prohibits in the working, the very tranractions chargeable to 
tax, it ceases to serve the purpose of the law. Such a restriction, in our opinion, 
cannot therefore be said to be required in the public interest in the context of the 
object of the Act and the effect of the restriction in relation to it. 


There remains for consideration the question as to whether the restriction in the 
form ofthe higher ratein section 8 (2) (5) offends Article 19 (1) (f) and is not saved 
by clause (5) of Article 19. The argument is that, where the inter-State sales were ad- 
mittedly by the registered dealers to Government departmehts, the‘denial of the benefit 
of section 8 (1) rate and the imposition of the higher rate on them under section 
8 (2) (4) for no fault of theirs but on account of long delays and failure on the part 
of Governments to furnish declarationsin the appropriate Forms, is violation of their 
fundamental rights to acquire, hold and dispose of property. Realising that some 
of the assessees are limited companies and not citizens who alone can invoke Article 
19 (1) in their favour, it is urged that once the argument as to the violation of Article 
Tg (1) (J) is accepted in respect of an assessee who is a citizen, it will be arbitrary 
to deprive companies of equal protection of the laws. It has been ‘authoritatively 
held in Balajt v. Income-tax Officer!, that an attempt to prevent by legislation an 
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evasion of just tax liability and the necessary classification to give effect to that 


object cannot be termed unreasonable. So too it should be regarded as beyond 
controversy that as no tax shall be levied except by the authority of law as provided 
by Article 265, the law must stand the test laid down by Article 13 of the Consti- 
tution. A tax law to be valid must not only pass the test of legislative competence 
but if it violates Article 19 (1), it should be within the corresponding specific savi 
provisions contained in that Article. There are numerous decisions whi 
establish this proposition which do not need to be cited. The mere fact that the 
power of taxation is the sovereign right of the State does not conclude the validity 
of a taxing statute. Essential, as taxation is, to the very existence of Government, 
it may be exercised to the utmost extent as Government may think it necessary. 
pe N out by the Supreme Court in Raja Jagannath Baksh Singh v. State of Uttar 
“ In that sense it is not the function of the Court to enquire whether the power 
of taxation has been reasonably exercised either in respect of the amount taxed or 
in respect of the property which is made the object of the tax.” 


Nevertheless, a tax Jaw is not immune from the tests of legislative n and 
constitutional limitations. As again observed in Raja Jagannath Baksh Singh v. State 
of Uttar Pradesh}: 


Roe ease tates tee for deciding whether a tax has been validly levied or not, it would 
be necessary first to enquire whether the Legislature which passes the-Act, was 
competent to pass it or not. But that is not the only enquiry which is relevant 
in deciding the validity of a taxation statute. Since a taxing statute is a law, it 
is a law for the purpose of Article 13 and so its validity can be challenged on the 
ground that it contravenes one or the other of the fun ental rights guaranieed 
by Part IIl. It is thus clear that a citizen can challenge the validity of a taxing 
statute on thc ground that it offends Article 19 or Article 14 of the Constitution.” 


Ifa taxing statute therefore violates Article 19 (1) (f), its validity cannot be sustain- 
ed unless it is shown to bt saved by clause (5) of Article 1g, that is to say, that the 
law imposed a reasonable restriction in the interests of the general public on a citi- 
zen’s fundamental right to acquire, hold and dispose of property. Any tax we 
suppose may be a restriction and so is the Central Sales Tax Act on the right of 
a citizen under Article 19 (1) (f). But as the object of the Act is to raise revenue 
to support Government, b y speaking it will be, in the interests of the general 
public and may well be ed as a reasonable restriction. But for the assessees, 
the ent is marshalled thus: Under section 8 (2) (b) you are penalising me for . 
no fault of mine. The higher rate in such cases is a penalty and in effect contra- 
venes or destroys certain types of inter-State sales and purchases which may be a 
source of inter-State taxation with the object to raise money for Government; 
actually there was no evasion after the rate under section 8 (1) was raised to two 
per cent or later on to three per cent which was the same as the State multi-point 
rate on inside sales. Section 8 (2-A) contains the general principle that the inter- 
State rate should be lower than the State multi-point rate which shows that by 
enacting section 8 (2) (b), Parliament had not made a law regarding evasion and 
in fact no material en placed before the Court to show that it was enacted to 
avoid evasion. On these, grounds it is pressed upon us that the higher rate imposed 
by section 8 (2) (b) is neither a reasonable restriction nor in the interests of the — 
general public. ; 

We have already held that as the Act originally stood, the higher rate not exceed- 
ing the State multi-point rate for inside sales and purchases was designed to check 


' evasion and to effectuate the scheme to channelise the inter-State transactions as 


between registered dealers or between registered dealers and Governments. We 
have no doubt that it was a reasonable restriction in the interests of the general 
public. In fact, the validity of the higher rate not exceeding the State local milti- 
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point rate has not been challenged in these cases before us. When, however, the | 
rate in section 8 (2) (b), which is higher than the rate under section 8 (1), was raised | 


still higher than the multi-point local rate for inside sales at two or stages by 


eas amendménts, there is no indication anywhere except the assertion of certain | 


in the counter-affidavits filed on behalf of the State Government to attri- 


\ 
| 


| 
| 


bute the progressive rise in the rate under section 8 (2) (b) to the present level to ' 
ing evasion. The Central Government has not stated that it was the ee ' 


in raising and further raising the rate. Asa matter of fact, the statement of objects 
and reasons for each of the amendments substituting higher and still higher rates 
only mentioned the need to raise more and still more money for the purpose of 
the Government. We have also held earlier that the effect of higher rate in section 
BP) @) is not a levy of penalty and that the higher rate.is attracted ‘because of 

ilure to conform to the conditions required to be fulfilled for obtaining the benefit 
of the normal inter-State rate provided by section 8 0: We cannot possibly say 
-that the higher rate under section 8 (2) (b) is, in its effect on the right to acquire, 
hold and dispose of property, an unreasonable restriction. When the rate of tax 


will become an unreasonable restriction is a question of d . If the effect of . 


the rate is such as it destroys totally, though indirectly the right to hold property, 
it-may, in our opinion, be said to be an unreasonable restriction, but, if, on the other 
hand, that is not the case, where to draw the line at a lower level beyond which tax 
effect on account of the rate ceases to be a reasonable restriction, is a difficult ques- 
tion which has to be decided in each case in the particular context and on the facts. 
For the purpose of these cases, it suffices to say that we are not satisfied that the 
higher rate in section 8 (2) (b) is an unreasonable restriction. If the object of the 
higher rate is to raise more money for the Government, it should obviously be in 
the interests of the general public. We reject, therefore, the ground of the assessees 
based on Article 19 (1) (f). 
On our view as expressed earlier of the constitutional invalidity of sectian 8 (2) 
(b) in so far as it Ponce for a rate higher than the single or multi-point State rate 
-on inside sales, the writ petition and Tax Case are allowed. We may reiterate, 
however, that Mr. Thiruvenkatachari in his leading argument on behalf of the 
asses:ees for whom he appears admitted liability to the rate provided by section 
8 (1). ‘The assessees in each of these cases will be entitled to costs with Counsel's 
fee fixed at Rs. 100. 
Y.K —— Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :— Meg. Jusrios K. S. VENKATARAMAN. 
B. S. Ramappa and another .. Appellanis* 
v. 
B. Monappa, tradiog as Indian National Tile and Lime Works, 
and another .. Respondents. 
Trade Marks Act (V of 1940), Sections 31 and 32—Scope—Assignment of the right to use 
the irade mark while retaining the right to use the trade mark—Prohibitions contained 
in sections 31 and 32, ts operate. ` i ; 
Trade Marks Act (V of 1940), sections 12 (3), 18, 31 and 32-—Scope—Person cdopting a 
replica of the trade mark of ths founder—Registration on the ground of concurrent wer, 
tf could be claimed in the absence of proprietorship of the trade mark. oo 
Trade Marks Act (V of 1940), sections 10 (2) ,12 (3), 14 and 18 (4)—Scope—Persom 
adopting a replica of ths trads mark of the founder—Variations not sufficient to distin- 
guish original mark—Long user—Special circumstances—Right of the person 
to regrsiration—Desprivation, tf unjust—Power of the Gourt to propose variations, 
Tho settlor was still using the trade marks in the tiles manufactured by him 
in Jayaram Tile Works and it is not likely that he meant to part with the trade 
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mark to his elder son to any extent by his settlement deed, dated 17th January, 
1950. One would therefore require very clear and explicit words in the deed 
bie one could accept the contention that the trade mark, was meant to be 
passed. In co ing the deed of 17th January, 1950, it is really not_permissible 
to take into account the later deposition of the father (settlor) in O.P. No. 65-of 
1954. But even taking that into account, it would amount only to this that the 
father permitted Monappa to use the trade mark on the. tiles manufactured by 
Monappa. But permission will not necessarily amount to an assignment: 


Assuming, however, for the sake of argument that as a matter of construction 
it has to be held that the deed of 17th January, 1950 was meant to pass the trade 
mark to Monappa, it would still be invalid under sections 31 and 32 of the Trade 
Marks Act of 1940, which were the provisions in force on 17th January, i950, 
the corresponding provisions in Act XLIII of 1958 being sections 39 and 40. + 


Even in order to be entitled to registration under section 12 (3) on the ground of, 
honest concurrent user or other special circumstances it was necessary for Monappa 
to establish that he was the proprietor of the-trade mark sought to be registered. 
This is evident from the wording of section 12 (3) and section 18 and the principles 
underlying the trade mark law. To hold otherwise would mean that if Monappa 
had no right-to use the trade mark, he could claim the right of registration on the 
alleged ground of honest and concurrent use, a position which it is impossible 
to accept. 


Because in view of the prohibition contained in sections 31 and 32 of the Act 
of 1940, he could not claim to have honestly adopted any mark, which would 
i y be a replica of the mark of the founder. T 


In a technical sense no doubt Monappa would be the proprietor of the new 
mark for the purposes of sections 10 (2) and 14 of the Act V of 1940 in so far as 
the new mark was different from the old mark even to some extent and was there- - 
fore not the identical mark as the original mark. But surely it is not in this 
technical sense that the word ‘proprietor’ is used in the Trade Marks Act because 
if this technical sense were to prevail there would be a traversity of sections 31 and 
32 of the Act of 1940 and the corresponding provisions, sections 39 and 40, in 
the Act of 1958. 


The question is whether the new mark adopted by Monappa sufficiently 
distinguished itself from the original mark of the fourider. If it sufficiently dis, 
tinguished itself, Monappa would at the same stroke of the pen be considered as’ 
the proprietor of the new mark and as the honest user of the new mark. If, 
however, the new mark is not sufficiently distinguishable from the old mark the 
result would just be the opposite. 


The variations were not sufficient to distinguish the new mark from the old, 
but at the same time it will be unjust to Monappa to deprive him of the right of 
registration absolutely of any mark. The circumstances of the case are special 
and are such that the proper course for the Court to adopt will be to permit the 
registration to stand with further alterations in the new mark go as to distingui 
it sufficiently from the old’mark. The Court has power to do this under the 
concluding the portions of sections 12 (3) and 18 (4) of the Act of 1958. Further, 
‘ on account of the special circumstances of the case, the Court will be justified in 
taking the view, if necessary, that the variations (to be proposed) might be consi- 
dered as having been effected even from 17th January, 1950 80 as to cure any 
defect in the context of honesty and proprietorship on the part of Monappa. 
The variations are these. The two flags on the top of the shield (one on either 
side of the crown) and the nurmeral ‘1956’ inside should be deleted. ‘The other 
features may remain, namely, the words Taj Double Bavuta; the device. of the 
shield with the device of the flag and the word ‘flag ’ inside the shield, the device 
of the crown on the top of the shield and the word " Monappa ’ on the top, 
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. Appeal against the order of the Assistant Registrar of Trade Marks, Madras, 
dated, 2zoth March, 1965 and made in OPO No. MAS: 266 to be dienne 
No. 216880 for registration in class 19 Petition praying to raise additional 
grounds in’ the above appeal. 
” K. Raja and Habibullah Badsha, for Appellants. 


M. P; Rao, and B. T. Seshadri, for Respondents. 


„The Court delivered the following 


‘ts Jupomznt.—This is an appeal against the order of the learned Assistant Regis- 
trat of Trade Marks, dated 2cth March, 1965 registering a trade mark in the name 
of B. Monappa, the first respondent in the appeal. To understand the points in 
‘controversy, it is necessary to have an idea of the background and the events which 
led to the filing of the Application No. 216880 of Monappa. Monappa and the 
first appellant B. 8. Ramappa are the sons of the late B. Ramappa, Monappa being 
the elder son. The late Ramappa started the business of manufacturing tiles in 
or about 1921 in Mangalore and invented the trade mark known as the Taj Double 
: ie Mark. Bavta means a flag and the mark itself will be described a little later. 
e was therefore the founder of the trade mark. He registered it in or about 1936 
in the Chamber of Commerce, Madras; but at that time there was no statute for 
registration in this country, and the first statute was passed in the country only in 
1940. He was manufacturing titles in two factories, one called the Jayaram Tile 
Works in Kudroli, Mangalore-3 and the other the Indian National Tile Works, 
oe Bazaar, Bolar, Mangalore-1. The premises of the Indian National Tile 
Works had been taken by him on lease. The premises of the Jayaram Tile Works 
belonged to him absolutely. 
In 1946, the younger son, B. S. Ramappa (the first appellant) made an appli- 
* cation, No. 126612 for registration of the Taj Double Bayta mark in his own name 
under the provisions of the Trade Marks Act (V of 1940) claiming to be the 
proprietor of the Jayaram Tile Works, Kudroli, and of the trade mark. This 
was really a false claim because the proprietor was the father B. Ramappa, and the 
junior son was at best only a manager. Howcver, the mark was registered on 12th 
May, 1950 but the registration dated back to 18th December, 1946, the date of the 
application under section 16 (1) of the Trade Marks Act of 1940. Vide para. 4 of 
the decision of Ramaswami, J., in Monappa v. Ramappa'. 


On 17th January, 1950 the father, B. Ramappa, executed a registered settle- 
ment-deed of the Indian National Tile Works; Hoige Bazaar, Mangalore-1, on the 
‘elder son, B. Monappa, with all the equipment and implements contained in the 
factory for the manufacture of tiles. The deed purports to be in ect of immove- 
able and moveable properties described therein. It is the claim of Monappa that 
under this deed the trade mark, Raj Double Bavata mark, of the founder was 
settled on Monappa so far as the Hoige Bazaar factory was concerned. The deed 
itself does not expressly refer to the trade mark, but Monappa contends that as a 
matter of inference and true construction of the document, the trade mark passed 
to him. This contention is based on the fact that in the list of moveable properties 
given in the deed, wooden frames and iron presses for manufacturing tiles are also 
mentioned. It is said that these presses contained the disc on which was imprinted 
the trade mark and that the discs were not removed by the founder. 


. On the above basis Monappa began using the above trade mark with slight 
alterations. At this stage I may give a brief idea of the mark registered in the name 
of B. S. Ramappa in 1946 and the slight alterations made by B. Monappa. The 
registered mark was the original trade mark of the founder and consisted in ‘the 
main of a label containing the device ofa and the word “ flag ” inside an out- 

line ofa shield. Just on the top of the shield there was the device of a crown flanked 
on either side by the device of a flag. At the bottom of the shield thefe was the 
legend “ Taj Double Bavta” and the numeral ‘1596’. The alterations made by 
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Monappa were these.. At the top of ths Crown and the two flags he added the word 
‘Monappa’s’. He shifted the numeral 1596 from the bottom te a place inside 
the outline of the shield and just above the device of the flag. Loge 

The younger son, B..S. Ramappa-issued ‘a notice ‘on 27th July, 1951. (vide 
page 24 of the typed set) to Monappa asking him to desist from using the trade 
mark, B.S. Ramappa claimed to be the proprietor of the trade mark because of 
the registration in his name in 1946. B., Monappa countered this claim by urging 
that the registration had been obtained by fraud. Thereupon ,the younger. son 
obtained a registered deed option! ee 8th February, 1953 in his own pame 
from the father in respect of Jayaram Tile Works, Kudroli, specifically conveying 
the goodwill and the trade mark appertaining thereto— without however ifyi 
the names of the tradc marks. “B.S. Råmappa then instituted a suit, “O,S. No. 14' of 
1953, on the file of the District Gourt of South Kanara against B. Monappa for an 
injunction restraining Monappa from using the trade mark. B.S. Ramappa relied 
on the registration of the mark in, 1946 and on the assignment of.the trade mark by 
his father by the. deed dated 8th February, 1953.. ns TRANT 


' Monappa filed a written statement reiterating that the registration’of the mark 
had been obtained by fraud and contending that under the settlement deed of 17th 
January, 1950 he himself was entitled to use the trade mark on the tiles manufactured 
by him in the Indian National Tile Works and that in order to distinguish.his mark, 
he had added the word ‘ Monappa’s’ and that there was no likelihood of confusion 
between his mark and the ones mark. Monappa did not stop with this. He 
filed an application, O.P. No. 65 of 1954 in this Gourt under section 46 of-the Trade 
Maiks Act of 1940 for rectification of the Register of Trade Marks by:the ‘removal of 
the trade mark (No. 126612) which had been registered with efféct from 1946 in the 
name of B.S. Ramappa, on the ground that the registration was obtvined bi fraud. 
The application came on for hearing befcre Ramaswami, J.- The father was 
examined as a witness by Monappa and his evidence is to be found at pages 27 to 34 
of the typed set in LPA. No. 76 of 1964 furnished to me. Itis enough to state here 
the main features of the father’s evidence. He asserted that he was the founder of 
the, Taj Double Bavta Mark and he pleaded ignorance of the registration thereof 
in 1946 in favour of B.S. Ramappa, the younger son. He admitted that he permitted 
the elder son Monappa to use the trade mark on the tiles-to be manufactured 


by him in the Indian National Tile Works. ; 

The learned Judge had no hesitation in holding that the registration in 1946 
had been obtained by fraud, but at the same time felt that the remedy was not the 
removal of the registered trade mark, but a joint registration of thé mark in the names 
of B.S. Ramappa and B:Monappa: The ecision of the learned Judge is reported in 
Monappa v. Ramappa*. The-learned Judge took the view that each of the sons, was 
entitled to use the mark undér tht relevant settlement deed pertaining to him and that 
the intentidn of the founder-was that neither should exclude the other. The learned 
Judge felt that the circumstances of the case would constitute ‘special circum- 
stances’ tó enable B. Monappa to claim registration under section ‘to (2) of the 
Trade Marks Act V of 1940 (which corresponded to section 12 (3) of the Trade 


and Merchandise Marks Act, XLIII of 1958). 


B.S. Ramappa preferred an appeal, O.5. A. No. 42 of 1955. The appeal wa 
heard by Rajamannar, A.J., and Panchapakesa Ayyar, J., and their decision is 
reported in Ramappa v. Monappa *. The learned Judge concurred with the finding 
of Ramaswami, J., that the registration of 1946 had been obtained by fraud., But 
they differed fom Ramaswami, J., in holding that Monappa was entitled to’ joint 
registration under section 10 (a) of the Act of 1940. The learned Judges pointed out 
that joint registration was dealt with under section 17-of the Act and expressed the 
view that before joint registration could be ordered, there should be applications 
from the two persons, which however was not the case. Regarding section -10 (2) 
they observed : , é en os gee 
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“ Section 10 (2) of the Act refers to concurrent user which is honest, that is 
independent ‘concurrent user, that is, user which cannot be traced to the same 
source ”, 3 ; 3 : 

t» They accordingly directed that the registration: in the name of B.S. 
Ramappa be cancelled and expunged. They then observed : i 
“There was an attempt before'us to-put forward the claims of both the parties 
to the trade mark but they need not be discussed in this appeal. The parties will 
- be at liberty to seck to enforce their ‘rights and obligations‘and nothing said-in 
- this order will adversely affect the rights of either party.”  ' ae: 
The ‘above decision was rendered on 13th July, 1456. < O.S.No. 14 of 1953 on 
the file of the District Cout of South Kanara, which had been stayed and kept pend- 
ing till then, was taken up thereafter for trial and was dismissed by the District 
Judge on 7th January, 1957. The learned Judge took the view that besides B.S. 
mappa, the plaintiff iń the suit, B. Monappa, the defendant, was also the successor 
in title-of the founder, B. Ramappa in respect of thë trade mark by virtue of the deed 
dated 17th January, 1950. It was on that view that he dismissed BS Ramappa’s 
sult. ; g 
After the above judgment of 7th January, 1957 there was a lull on the part of 
the younger son, B.S. Rama pa, for nearly three years. On 18th January, 1960 he 
issued a notice (pages 15 and 16 of the typed set in L.P.A.No. 76 of 1964) to the father 
stating that he had undertaken the onerous obligations cast on him by the father under 
the deed dated 8th February, 1953 (payment of Rs. one lakh in a lump and monthly 
payment of Rs. T because of the assurance of the father that under the deed he 
would become the sole proprietor of the trade mark, Taj Double Bavta Mark, and 
that the elder son, Monappa, had no right to use the trade mark ; but. contrary to 
that assurance the father had deposed (in O.P.No. 65 of 1954) that he had permitted 
the eldet son also to use the maik ; and the District Court (in O.S. No. 14 of 1953). 
had held that Monappa was entitled to use the trade mark. B.S. Ramappa further 
stated that Monappa was freely using the trade mark. Ramappa wanted the father 
to make good his assurance, and stated that otherwise he would not be able to make 
the recurring payments. 

Thereupon the father on 18th. February, 1960 executed a rectification deed 

7 to 9 of the typed set ir L.P.A. No. 76 of 1964) stating that under the deed 
of 8th February, 1953 he had also conveyed to the younger son the three trade marks, 
one of them being the Taj Double Bavta Mark, and that he had not given the trade 
mark to anybody else. 

. Thereafter the father also filed the suit, O.S. No. 34 of 1960, against his two 
sons, on the file of the Sub-Court of South Kanara, for a formal rectification of the 
deed dated 17th January, 1950 executed in favour of B. Monappa by making it clear 
that the deed did not convey the trade mark (Taj Double Bavta Mark). The learned 
Subordinate Judge took ths view that the goodwill and the trade mark had delibera- 
tely been left out in that deed because the founder wanted to retain the trade mark. 


`In that view of the matter he thought it superflous tò rectify the deed of 


17th January, 1950 and he dismissed the suit. No appeal was preferred therefrom by 
the father or by the younger son, who was also a party to the suit. The above judg- 
ment was delivered on 31st October, 1962. 
In the meantime, during the pendency of the above suit, the younger son 
B. S. Ramappa and his son Chardrakanth, filed an application. No. 205533 on 
28th October, 1961 before the Registrar for registration of the Taj Double Bavta 
Mark, relying on the deed of 8th February, 1953 and the deed of 18th February, 1960. 
The father: filed an affidavit dated 2gth March, 1962 supporting the son stating 
“I state here that only R.S. Ramappa has the absolute right to use the mark. No 
ther person has got right over the mark”. The application was opposed by ` 
B Moema The opposition was overruled and the registration was ordcred by 
order dated 15th December, 1963. Du:ing the pendency of thc above application 
No. 205533 B. Monappa filed his own application, No. 216880 for registration on 


gist July, 1963 
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It may be mentioned here that in the order dated 15th December, 1963 thelearned 
Registrar observed that the claim of B. Monappa for registration of the trade mark 
would havr to be dealt with separately, in his own application, and would not con- 


-stitute an impediment to the registration of the trade mark (Taj Double Bavta) in the 


names of B.S. Ramappa and his son in their application. Against the above order 


‘dated 15th December, 1963 Monappa filed C.M.A.No. 3 Of 1964 in this Court. 


The appeal was dismissed by Venkatadri, J. on 1st January, 1964. L.P.A.No. 76 
of 1964 was filed against the decision of Venkatadri, J. It was pending when the 
Registrar passed the order dated 20th March, 1965 allowing Application No. 216880 
of Monappa. L.P.A. No. 76 of 1964 has since been dismissed. aa 


The grounds put forward by B. Monappa in his application No. 216880, for 
registration were twofold: that he got an assignment of the trade mark from his 
father under the deed of 17th January, 1950 and that he had been honestly and 
concurrently using the mark as altered by him from 1 January, 1950 and would 
therefore be entitled to registration under section 12 (3) of the Act of 1958. 


B.S. Ramappa and his son filed an opposition contending that the deed of 
17th January, 1950 did not convey the trade mark of the founder to B. Monappa, and 
that even if as a matter of construction it should be held that the trade mark was 
conveyed thereunder, the conveyance would be invalid because it offended section 
39 of the Act of 1958 in that even after the deed the father still had a right to use the 
trade mark on the tiles manufactured by him in the Jayaram Tile Works, Kudroli 
and such (a partial) assignment was prohibited by section 39 of the Act. In effect 
the contention was that B. Monappa was not in law the proprietor of the trade 
mark. It was further contended that the use of the mark under such circumstances 
could not be honest and further it was not continuous and not sufficient in volume. 
The mark of B. Monappa was certain to deceive or cause confusion in view of the 
existing trade mark of B.S. Ramappa and in view of section 11 (a) of the Act it should 
not be registered. Further since the mark had been registered in the name of the 
opponents, section 12 (1) also would be a bar. 


The learned Assistant Registrar held that sections 11 (2) and 19 (1) would bar 
the registration in the name of B. Monappa but held that he was entitled to regis 
tration under section 12 (3). Regarding section 11 (a) the learned Registrar pointed 
out that for all practical purposes the mark of Monappa was a replica of the mark of 
the opponents and was certain to cause deception and confusion.’ Similarly he was 
of the view that section 12 (1) would also be a bar because the registration had been 
made in the name of the opponents before the date of the hearing of Monappa’s 
application. Regarding section 12 (3) the learned Registrar first addressed himself 
to the question whether the applicant B. Mona pa was not the proprietor of the 
mark. He pointed out that the applicant sought to make out his proprietorship 
on two grounds : (/) deed dated 17th January, 1950 and (4) lawful, open, extensive 
and uninterrupted user of the mark and the acquiescence of the opponents. Under 
the first head, he agreed with the opponents’ learned Counsel that the deed of 17th 
January, 1950 did not as a matter of construction convey the trade mark to Monappa. 
He held however that even if as a matter of construction the deed was meant to 
convey the trade mark it would be invalid beause of section gg of the Act, The 
learned Registrar thus rejected the first head of the claim of proprietorship of 
Monappa, The learned Registrar however held in favour of Monappa on the 
ond ground that the user was lawful, because Monappa ‘used it in the honest 
belief that he had a right to use the mark, and that the founder had not objected to 
the user of the mark and in fact had deposed in,O.P. No. 65 of 1954 that he had 
permitted B, Monappa to use the mark. No doubt in 1960 he started protestin 
but that was evidently at the instigation of the yo son. Secondly, the learn 
Registrar pointed out that the use of the mark by onappa was open and not 
surreptitious. Thirdly, the held that it was continuous. Fourthly, in his view even 
B.S. Ramappa had acquiesced in the use of the mark by B. Monappa. I shall deal 
with this later, 
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The learned Registrar then considered the objection that the user by Monappa 
was not honest.’ The learned Registrar held that it was honest and that it was 


‘continuous enough and the volume of the business was sufficient for the purpose of 
section 12 (3), and at.any rate amounted to commercial use, the criterion pointed 
-by their Lordships of the Supreme Court in the Durex case 1, The learned Registrar 


also held that it was Monappa who had been more honest of the two brothers and 
that there was-no reason for refusing’ to exercise’ the discretion vested in the 
trar against’ Monappa. In the end he ordered registration under section 


Regis 
12 (3) of the Act. a 


Sri V. Rajagopalachari,.the learned Counsel for the appellants, has, in a‘power- 
ful argument, contended that the learned Registrar was wrong in holding that 
Monappa had become the proprietor of the trade mark sought to be registered by 
long open continuous and uninterrupted user. The learned Counsel urges that the 
user was not lawful because the mark was virtually a reproduction of the mark of 
the founder and the mark of the founder had not been assigned to Monappa—both 
as a matter of construction and in view of section 3g of the Act—as rightly found by 


r 


the learned Registrar himself. Monappa thus merely adopted with an insignificant 


variation the mark of the founder and the use of the mark could not be honest, 
particularly as it would offend the provisions of section 39. The first point 
made by the learned Counsel is thus: that in trade mark law, the use of the mark must 
be lawful even in its origin, and there is no such thing as acquiring a right to tha 
mark by long user adversely to the rightful owner. In this respect there is a differ- 
ence between the trade mark law and the ordinary law where a man’s title to immov- 
able property becomes ect by adverse possession over a prescribed period usually 
12 years. No doubt if the rightful owner stands by and allows the usurper of the 
ase mark to use it for a long period, the original owner may be estopped and may 


-þe considered as having acquiesced in the use of the mark by the usurper. But in 


this case the learned Counsel contends that there was no such acquiesance by B.S. 
Ramappa who became the owner of the mark at least from 8th February, 1953, the 
date of the settlement deed executed by the original founder. The learned Counsel 
submits that even for claiming the mga of registration on the ground of honest user 
under section 12 (3) it is necessary for the claimant to make out that he is the pro- 
prictor, because the section speaks of the Registrar permitting registration by more 
than one proprietor of trade marks which are identical or nearly resemble each other 
in the case of honest, concurrent use or other special circumstances. Section 18 
under which the application -has to be made no doubt starts by saying that “ any 
person claiming to be the proprietor of a trade mark used or proposed to be used by 
him who is desirous of registering shall apply in writing to the Registrar”. But 
the words ‘ claiming to be the proprietor’ can only mean, according to the learned 
Counsel, that if the claim is enged, the applicant must make out his claim. 
To hold otherwise would defeat the whole object of the trade mark law, namely, 
that a man cannot steal another man’s trade mark. A man may become the pro- 
rietor in ever so many ways: (a) by inventing the mark ; (b) purchase of the mark; 
E gift; (d) by partition ; (e) devolution, inheritance or operation of law. But 
it is necessary that he should be the proprietor in one of such'ways. In this case as 
a matter of construction it has to be held that the deed of 17th January, 1950 did 
not pass the trade mark, and even if as a matter of construction it should be held that 
it passed the trade mark it will not be valid because of section 39. No doubt the 
founder’s evidence in O.P. No. 65 of 1954 showed that he permitted Monappa to 
use the mark. But permission would not amount to an assignment and the very 
deposition would show that the founder himself retained the right to continue to use 
the trade mark on’ the tiles manufactured by him in the Jayaram Tile Works, and if so 
‘such a partial assignment would offend section 39. Apart from the alleged assigni- 
ment the only possible ground of title was that Monappa invented the mark. But 
that again would not be valid. because the mark which he adopted was virtually 
the original mark and the alteration was only slight. 


NR , 
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' In support of the above argument-the learned Counsel has cited the Vitamins, Ltd. 
caset, and the decision of Ramamurthi, J., in Belaji Chettiar v. Lever Brothers India 
Lid.4,, (ares. 10 8 1e and 11) and Halsbury, Volume 38, paragraph gog and-Kerly on 
Frade Mar Edition, paragraph 92. In the matter of Vitamins, Lid.’s Appli- 
cation for a Tak} Mark}, the relevant facts were these. Vitamins Ltd., had registered 
the trade.mark Pabavel. A.H.Robins Co., incorporated in United States sought to 
register in England the.mark Pabalate, which they had -been using in „America. 
They however withdrew their ap lication in order to avypid contro 
on account of the opposition of Vitamins Ltd. Shortly thereafter ae Aara Ltd., 
applied for registration of the mark Pabalate. How. they sought to rely on the 
opening words of séction 17 (1). of the English Act,‘ any person claiming to. be the 
proprictor of a trade mark...... ‘correspon g.to section 18 of Act XLIT of 1958, 
and how the Court rejected their contention appear from the following passage, 
at page 12 ‘of the report 1956 RP. G.. 


s In my judgment ‘the. form which an- applicant i is See ta sign, wherein he 
claims to be the. preprietor,. indicates an assertion of a proprietary 
right. The responderit urges that this is merely an assertion A RAT he claims to 
_ become thé proprietor, or to assume proprietary rights as and when the application 
“is nied. I do not accept that as be true interpretation of a form intended 

_ to be completed before registration e can be applied for. A proprietary right in a 

; mark soug it to be registered can be. obtained. in a-number, of ways. The mark 
can be originated by a person or can be acquired, but in all Gases it is necessary 

. that the person putting forward the application should be in possession of some 
proprietary right which, if, questioned, « can be substantiated. Where, as here, 

.. another party in the: same way of business had already put forward a claim, to be 
nea proprietor of the identical trade mark and had withdrawn the application 

- for registration jnerely to avoid controversy and expense, it seems to be:ignpossjble 
to hold that the party who had by opposition secured that result could a few. wen 
later merely, as a resuit of the withdrawal claim -proprictary rights. an, 


“The position appears to have been this, that by reason of-tbeir possession and 

user of the mark" Pabavel ” the respondents formed the view—a view which they 
are entitled to “hold—that ‘their reputation was such that the use of the mark— 
` ‘Pabalate’ by another would infringe their rights when, as the result, of the develop- 
ment of their „business, they desired to inttoduce other marks into commerce 
“beginning with the same first two syllables, they decided to make this : appliction. 
No explanation has been given why in the selection of such other ‘ Paba ’ marks 
oa condescended upon the one which ha had been Same aa suai as his Pe 


4 


In Balaji Ghettiar v. Hiadisthan Tar Lid’ a , Balaji Chettiar applied for registra- 
tion of the mark ‘ Surian ’, claiming to be the” proprietor thereof. But it was found 
that on the date of the application ‘thé mark belonged to a partnership of which 
Balaji Chettiar was only one of the partners. Gopsequently it was held that he was 
not the proprietor of the mark. The learned Jo relied on the observations in 
the Vifamins’ caset, and the observations of Fry, L.J., in In re Apollinaries Company's 
` Trade Marks?; and the observation in 38 Halsbury, | para. 909 “ that no person is 
entitled to put the trade mark of another person on the register ”, 


In Kerly, pers = the TEONE PREE swith reference to section 
17, (1) of che English A i i 


“The words iù this section poe mean no more than ‘ mae that‘ he’ is 
entitled to be registered as the proprietor.’ Nevertheless, it would se¢m to be 
Settled that the claim must in somè’ sense be a justified oné, if the registration is to 
stand: -whether by, virtue of the section or under some general jurisdiction, the 

pe ———1 
1. (1936) R-P.C. 413}: (19: (1955) 3 AFER. 3 ane 1967 Mad. í J f 
827 at p. 834 : (1956) Ri LR. (1891) 2 CED 186 at 226, 
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Court will unge a registration if the applicant for it could not in good faith 
make this dam? 


The second important point made by the learned Counsel is that on the same 
reasoning indicated above, it has tobe held that the adoption of the mark by 
Monoppa with only a slight variation from 17th January, 1950 could not be said 
to be really honest. The learned Counsel emphasises that for the use to be honest 
within the meaning of section 12 (3) of the Act it is not enough if Mona pa believed 
that he had a right to use it and that it is necessary that in law the belief must be 


` sustainable. The law would not however sustain such a belief because the adoption 


of the mark virtually resembling the old mark was prohibited ‘by section 39 of the 
Act and when it was prohibited by law, the law would not allow the usurper to say 
that the use of the mark was honest. The learned Counsel submits that even apart 
prom law it should be obvious that this is the pdsition even to a layman. ae 


It will be seen that in the above submissions and indeed in the finding of the 
learned Registrar himself a large part is played by the proposition that the deed of 
17th January, 1950-did not pass the trade mark to Monappa and that ‘even if, it 
Was meant to pass, it would bé hit at by’section 39. Before proceeding further it is 
necessary to deal with that point because the proposition is contested by Sri’ V. 
Thiagarajan, the learned Counsel-for Monappa. The contention of Sri V: Thiaga- 
rajan is that though in the deed dated 17th January, 1950 it isnot specifically stated 
that the goodwill or the trade mark passed, yet the Court should hold (as a matter 
ofn inference) that the intention of the settlor was to pass the trade mark to 
his son, This contention is founded on the fact that in the list of moveable proper- 
ties mention is made of the implements for making the tiles and those implements 
included the disc bearing the trade mark ana the itself had not been removed. 
I do not think however that this is sufficient to spell out an intention to pass the 
trade mark. The undisputed fact remains that the settlor was: still using the trade’ 
mark in the tiles manufactured by him in Jayaram Tile Works and it is not Likely 


` that he meant to part with the trade mark to any extent. One would therefore 


require very clear and explicit words in the deed before one could accept the con- 
tention that the trade mark was meant to be passed. In construing the deed of 
17th January, 1950 itis really not permissible to take into account the later deposition 
of the father in O.P. No. 65 of 1954. But even taking that into account, it would 
amount only to this that the father permitted Monappa to use the trade mark'on 
the tiles manufactured by Monappa. But permission will not necessarily amount 
to an assignment, ’ - i 


In this connection it is worthy of note that sectidns.48 and 49 which deal with 
a case where the owner, A, permits another person, B, to use the mark and provide 
for the registration of B asa istered user still go on to enact that the permitted 
use of the trade mark by B be deemed to be use by the proprietor thereof, 
namely, A. That only emphasises the idea that permission would not constitute’ 
an assignment. Assuming, however, for the sake of argument and argument only 
that as a matter of constuction it has to be held that the deed of 17th January, 1950 
was meant to pass the trade mark to Monappa, it would still be invalid under 
sections 31r and 32 of the Trade Marks Act of 1940, which were the provisions in 
force on 17th January, 1950, the corresponding provisions in Act XLIII of 1958 
being sections 39 and 40. - 5 : : 

Section 31 of the Act of 1940, so far as it is material ran thus: 


“ (1) AE torn anything in sections 29 and 30 a trade mark shall not þe 
assignable or transmissible in a case in which as a result of the assignment or trans- 
mission, there would in the circumstances subsist, whether under this Act or any 
other law, exclusive rights in more than one of the persons concerned to the use, 
in relation to the same goods or description of goods, of trade marks nearly resem. 
ling each other or of identical trade marks, if, having regard to the simi ity of 
the goods and of the trade marks, the use of the trade marks in exercise of those 
rights would be likely to deceive or cause confusion,” i ' f 
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Section 92 of the Act of 1940, so far as it is rlevant, ran as follows: - 


“ Notwithstanding anything in sections 29 and 30, a trade mark shall not be 
assignable or transmissible in a casein which as a result of the assignment or trans- 
mission there would in the circumstances subsist whether under this Act or any 
other law, an exclusive right in one of the persons concerned to the use of the trade 
mark limited to use in relation to goods to be sold, or otherwise trade in, in any 
place in India and an exclusive right in another of these persons to the use of a 
trade-mark nearly resembling the first mentioned trade mark or of an identical 
tradelmark in relation to the same goods or description of goods‘ limited to use 
in relation to goods to be sold, or otherwise traded in, in any other place in 
India....... n a ' 

On, the hypothesis that the deed of 17th January, 1950 assigned the right to 
Monappa to use the trade mark in the tiles manufactured in the Hoige’ Bazaar 
factory, the resulting position was that the settlor, Ramappa, himself was éntitled 
to use the trade mark in the tiles manufactured in his own factory, Jayaram Tile 
Works and Monappa also would have the right to use the trade mark on this own tiles. 
This is precisely what, was prohibited by sections 31 and 32. That, in my opinion, 
is an inescapable conclusion on the wording of sections 31 and 32 of the Act of 1940 
though the wording would seem to bt involved. , Mr. Thiagarajan, learned G 
for the respondent, Monappa, was not able to put forward any contrary interpreta- 
tion which would avoid this. - ors ae - 

- Both Sri Rajagopalachari, and Sri Thiagarajan submitted that there was no 
exact case decided cither in India or in England on this point, the See 
provision in the English Act of 1938 being section 22 (4). That is true. But I fin 
that there are observations in English cases which are quoted with approval in 
Kerly in paragraph 492 and those observations support the interpretation which 
I have placed. -- The passage in Kerly is as follows :-— - Ft 

“ Section 22 (4) invalidates all transactions which would result in concurrent 
exclusive rights for two or more of those concerned in the transaction to use in the 
United Kingdom similar or identical marks, on the same or similar goods, if the 
exercise of those rights, would be likely to deceive or cause confusion. No doubt 
the primary function of the sub-section is to exclude assignments to different 
assignees of confusingly similar marks, or assignments of a mark ‘to different 
assignecs for different but similar goods; but it also serves to prevent an aasign- 

- ment which would leave the assignor with an exclusive common law right to the 
use of the mark. A proviso to section 22 (4) permits such splitting assignments 
where thé concurrent rights that result are confined to rights to export to different 

_ markets; whilst section 22 (5) provides for certification by the Registrar that an 

assignment will not contravene section 22 (4).° : , 

Section 22 (6) invalidates transactions that would result in concurrent exclusive 
rights in those concerned in the transaction to the use of a mark in disfferent parts 
of the United Kingdom. This is subject however to a power for the Registrar 
to certify that the transaction is not against the public interest and thereby to 
exempt it from sections 22 (4) and (6).” ; 

The authorities quoted are fer Master of the Rolls at page 252 in Reuter Lid. v.. 
Mulhenst, and at page 57 in Adrema Werke Maschinenbau G. M. B. H. v. The Custodian 
of Enemy Property, étc.*. In Reuter Lid..v. Mulhens+ the facts are complicated, but, for 
our present purpose, they may be simplified thus. The defendant company was 
the owner of a business in Cologne, Germany, dealing in the celebrated ° 4711 
Bau-de-Cologne.’ Reuter Co., Ltd., was a company-in England and it claimed to 
have been rightly registered as proprietors of the trade mark ‘4711 in England, 
and brought the. action against the defendant for some reliefs based on that allega- 
tion. ore the out-bréack of the Ind World War in 1939 between England and 
Germany, Reuter Co. or its predecessor were the agents in England of Mulhens for 


~ 
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the sale of the products and to some extent the product was also manufactured in 
England. Asa result of the legislation enacted during the war period, certain rights 
of Mulhens who had become an enemy were vested in the Custodian of Enemy 
Property in England who transferred those rights to Revter Co., Ltd., and it was by 
virtue thereof that the assignment had-been made by the Custodian in the name 
of Reuter Co., Ltd. One of the defences was that,the assignment was invalid under 
section 22, (4) of the, ‘Trade Marks Act of 1938., The argument on behalf of the 
defendant was. that:the common law rights of the defendant had not been affected 
and still remaingd intact.and.the assignment would leave the. rights distributed 
betweem the defendant and the plaintiff and,would therefore offend section 22 (4). 
Evershed, M.R., was inclined to concede that if réally the common law rights still 
inhered in the defendant, the defence should prevail. , But he came to thé conclusion 
that the defendant did'not have the common law rights sb far ag England was con- 
cerned. ‘The observations relevant for us occur ‘at page‘252 and are-as follows:—’ 


“Tt follows, then, says Mr. Mould, (for the defendant) that, if ee 
an assignment the. assignor retains an exicusive right himself to use the same mar 
at common Jaw the assignment will be ineffective. That proposition J am pre- 

> pared, at any rate forithe pur of the assignment, to accept. Thus, to revert 
> to my iprevions illustration, it ' úpon the sale of the trade mark ‘ Gold Flake ' it 
: was provided by or. resulted .from the sale agreement that the sellers were still 
entitled to the use of the name or txsignia of * Gold Flake’ upon their gwn pro- 
oduct the assignment would, be ineffective, and obviously and necessarily so, for 
- the resultant competition. would inevitably create deception and confusion.” 


Romer, L.J. also got over th, argument by taking the view that éven the common law 
rights of the defendant vested in the Custodian and nothing survived to the defendant, 


In Adrema Werke Maschinenbau, G.M. B. Hoy. The Custodian gf Enemy Property}, 
the facts were ger ara same defence was put forward and were eae for 
similar reasons. _ The only additional feature in that case is that an argument was 
ut forward by, Mr. Buckley on behalf of thé Custodian of Enemy’ Property in 
land that section 22°(4) of the Act would not come into play at all. To put it 
in simple language, the argument was that section 22 (4) would apply only where 
as a result of the assignment itself, there must result a plurality of the right to use 

trade mark in two different persons, but that was not the’situation in that case, 
because in, 1951 when the trade marks of the German” plaintif-company were vested 
in the Custodian of Enemy Property in England, the tradé marks and the common 
law rights of thé German plaintiff-company: became, severed, and it was only after 
such severance the trade imarks were sought to be assigned by the Custodian to an 
English company called the Adrema Utd. Lord ‘Evershed, MR, declined to go 
` into that argument. i : 

We haye thus arrived at the conclusion that as.a matter of construction, there 
was no assignment cf the-trade mark to: Monappa in the deed of 17th January, 1950 
and in any;case the assignment would be totally invalid in.view of sectiors 91 and 32 
of Act V of 1940. This was the conclusion reached by the Registrar and I affirm 
it. ; ; os 
` I now.turn to the argument of. Sri V. Rajagopalachari which I have already 
indicated in ‘full. I.agree with. him that even invorder to entitle to registration 
under section 12 (3) on'the ground of-honest concurrent user orrother special cir- 
cumstances it was necessary for Monappa to establish that he. was the. proprietor: 
of.the trade. mark sought to be-registered. This contention is fully supported by: 


1 $ 


the wording of sectjon 12 (3) and section 18 and,the principles underlying the trade 


mark law and the authorities cited by learned Counsel.’ To. hold. otherwise would 
mean thatif Monappa had no.right to-use the trade mark, he could claim the right 
of registration oñ the alleged ground of honest and concurrent use, a position which. 
it is impossible to accept.- Ht-seems to me, however, that both the -aspects of the 
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argument of Sri Rajagopalachari, that Monappa could not claim to be the propier 
and that the use was not honest, resolve themselves in the last resort only to one 
criterion, namely, that Monappa,-in view of the prohibition contained in sections 31 
and 32 of the Act. of 1940 could not claim to tae honestly adopted any mark 
which would virtually. be a replica of the mark of the founder. Since the point 
is important and seems to arise for the first time I shall endeavour to elaborate this 
to some extent, - ie 28 


Suppose for the sake of argument that Monappa in the first place, without 
making any alteration whatever, had begun to use the trade mark of the founder 
from 17th January, 1950. -Itis obvious that in such a case the user would not be 
honest at all. Even'if-he claimed that right as a.matter of construction of the deed 
of 17th January, 1950 that claim would be invalid. in view of sections 31 and 32 of 
the Act of 19407 Hence he could not be considered to be the proprietor of the mark 
for purposes of section ae or section 18 of the Act of 1958 (tha co i 
sections were section’:10 (2) and 14 of the Act of 1940), Obviously the different 
provisions of Act V of 1940 would have to be construed in harmony. In other words 
section 10 (2) and section 14.0f Act V of 1940 should be construed so as to harmonise 
with-sections 31 and 32 of that Act and similarly sections 12 (3) and 18 of the Act of 
1958 should be construed so as to be in harmony with sections 39 and 40 of that 
Act. If under the latter set of provisions ‘the Court could not recognise a partial 
assignment the Registrar and the Court would not recognise Monappa as the pro- 
prictor of the trade mark. Evidently Monappa and his fad avis were conscious 
of this and that was why Monappa scught to vary the original mark of the founder 
by adding the word ‘ Monappa’s, on the top and ae the numeral ‘1596’ 
from fhe bation of the shield to a place inside the shield. e idea of Monappa in 
making this variation was to contend that this variation sufficiently disti 
his mark from the original merk of the founder, so as to avoid the bar of sections 31 
and 32 of Act V of 1940. -If really. the Court coula’say that the variation sufficiently 
distinguished the ee) of Monappa from the founder’s mark, the Court would be 
on in saying that the use. of the new trade mark of Monappa would not be 

ikely to deceive or cause confusion and therefore the bar of sections g1 and 32 would 
not apply and Monappa could legitimately. be described as the inventor of the new 
mark and could be considered as the proprietor of the new mark for the purposes of 
sections 10 (2) and 14 of Act V of 1940 (the corresponding provisions in the Act of 
1958 being sections 12 (3) and 18). Further in such a case the Court could also say 
that the use of the new mark substantially different from the old mark, could be 
considered as honest within the meaning of'section 10 (2) of Act V of 1940 and section 


` 12, (3)~of Act-XLIIE of 1958. © - 


. Suppose however the Court is to hold that the variation made by eee 
is not significant enough to distinguish the mark from the founder’s mark, then the 
Court would be justified in saying that in view of sections 91 and 32 of the Act of 
1940 (the corresponding provisions in Act XLIII of 1958 being sections 39 and 40) 
the use of the mark of Monappa could not be said to be honest within the meaning of 
section 10 (2) of the Act of 1940 or section 12 (3) of the Act of 1958 and further on 
the same criterion Monappa could not be recognised as the proprietor of the new 
mark. In a technical sense no doubt Monapps would be the proprietor of the new 
mark in sofar as the new mark was different from the old mark even to some extent 
and was therefore not the identical mark as the original mark. But surely it is not 
in this technical sense that the word ‘ proprietor’ is used in the Trade Marks Act 
because if this technical sense were to prevail there would be a travesty of sections 
gi:and 32 of the Act of 1940 and the corresponding provisions, sections 39 and 40, 
in the Act of 1958., This-is why I stated that both the aspects of the argumént of 
Sri Rajagopalachari resolve’ themselves ultimately into ons criterion, namely, 
whether the new mark adopted by Monappa sufficiently distinguished itself from 


` the original mark of the founder. If it ciently distinguished itself, Monappa 


would at the same stroke of the pen be considered as the proprietor of the new mark 
and as the honest uscr of the new mark, If, however, the new mark is not sufficiently 
distinguishable from the old mark the result would just be the opposite, 

7 l i 
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In my opinion the above way of looking-at the matter would provide one simple 
criterion’ and would effect-a reconciliation between the different provisions cf the 
Act, namely, sections 10'(2) and 14 of the Act of 1940 on the one hand and sections 

1 and 32 of the Act-on the other, o_ the corr nding isions of the Act of 1958,- 

‘put forward this. approach to the learned Counsel ri V. Rajagopalachari and 
Sri V: Thi jan and in order to avoid embarrassment to them in thcir relation- 
ships to their clients, I merely content myself with describing their reaction in nega- 
tive terms, namely, they are not able to urge anything a ahaks the validity of this 
approach. et Boe eg mos . ; th a 

. - The matte: may also be looked at from. a different angle but leading to the same 
result.. Thus in so far as some variations were made to tha old mark and the vari- 
ations’ were made, by: Monappa, he could be considered as the proprictor of the new 
mark, but this:would not be sufficient to entitle him to suċ¢eed unless he makes 
out to the satisfaction of tie Court;that the use was ‚honest. That again would 
depend on compliance with sections 31 and 32 of the Act of 1940. In other words, 
if the variations werc not sufficient to distingvish the new mark sufficiently from the 
old mark, the-use of the mark cannot be recognised as honest in view of sections 3h 
and 32-of Act V of rg49. But-if the. variations would sufficiently distinguish the 
new mark from the old, the Gourt could legitimately say that the use of the new 
mark is honest-:and would ‘not offend sections 31 and 32 of Act V of 1940. 


. .. The question therefore finally resolves itself. into the siniple one, whether-the 


‘Variations adopted by:Monappa to distinguish the new from the old were sufficient. 


Į am:not prepared to say that the variations were sufficient to distinguish the new 
mark;from the old, ‘but 4t.the same time I think it will be unjust to Monappa ta 
deprive, hiyi of the right tu registration absolutely of any mark. , The circumstances 
of the: case are speciál'and dre such-that the proper course for the Court to adopt 
will be’ to; permif the registration to stand with further alterations in the, new mar 
40 as to’distinguish it.sufficiently from the old mark. The Court has power to do 
this under the concluding portions of sections 12 (3) and 18 (4) of the Act of 1958. 
Further, on.account of the special E, the case, the Court will be justi- 
fied in taking the view, if necessary, that the variations now going to be proposed by 
me, might be,.considered as having:been effected even from 17th January, 1950 
zo as-to cure any defect in the content of honésty and propri¢torship on the part of 
Monappa. , The variations which I direct are these. -The two flags on the top of 
the shield (one either sidt of the erqgwn) and the numeral ‘1596? inside should be 
deleted... The other features may, remain, namely, the words Taj Double Bavuta;. 
the device of the shield with the device-of the flag and the word ‘ flag’ inside the 
shield, the device of the crown on the top of the shield and the word ‘ Monappa’s 
on the top. In my opinion this will do substantial justice to Monappa. In the 
view I have takén'of the matter it is unnecessary to discuss in further detail the 
reasoning of the Registrar.’ It is‘-however necessary to refer to his finding’ that the 
younger brother, ~B: S. Ramappa, had recognised Monappa’s proprietorship of 
the- mark ‘anid ‘allowed him to Baia up the trade. This finding is opposed to the 
evidenct“and Hardly does justice to the determined efforts made by B. S~ Ramappa 
from '1g51 onwards to’ prevent Monappa from using his mark. A 

the notite bf 27th July, 1951. On 8th Feb , 1953 he- got the settlement deed 
in his cwn favour and then filed the suit,-O.S. No. 14 of 1953. When he lost in 


' O.P. No. 65 of 1954 before Ramaswami, J.,’he carried the matter in appeal. ' He 


had to wait for sometimt till 1960 because the father had supported the-eldsr brother, 
Monappa, in his deposition in O.P. No. 64 of 1954 to some extent in stating that he ` 
Kad permitted his elder son to use the mark. On bth February, 1960 B. S."Ramappa” 
recured a ‘réctification deed from‘ the father. Then he filed the application’ for’ 
registration’, No: 205533 supported by an affidavit of the father, dated 29th March,, 
1964. He entered opposition along with his son in the application of Monappa.' 

In the result I direct modification ọf the trade mark to be registered in the name- _ 
of Monappa as indicated above, and otherwise, dismiss the appeal. The partics- 
will bear their.own_costy. ye pS a8 . sop 

VMK e e ea o Oren aacordingly 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PaerenT:—Mnr. Justicg K., VagRaswAM AND Mr. Justice T. RAMAPRASADA 
Rao, 
Spencer and Company Ltd. l - ase Applicant* 
v. ' ; 
Commissioner of Wealth-tax, Madras .. Respondent, 


= j 

Wealth-tax Act (XXVII of 1957), sections 2 (m) and 5 (1) (xix)—dssessee a public 
limited company—Majority of shares in another company acquired—Current 
assets and goodwill of that company subsequently -purchased—Consideration to be 
paid in Mh ondemand by vendor—Agreement between the two. companies—in case 
of voluntary liquidation of the latter the shares held therein by the former to be 
surrendered to the extent of the balance of ltability—Liabilily shown in the balance- 
sheets of the assessee-company—tIf a “debt owed”. 


S. & Co., a public limited company acquired practi almost all of the shares, 
proference and equity, of K. & Co., an incorporated an registered company and 
subsequently purchased the current assets ani goodwill of the same for a conside- 
ration of Rs. 31,26,000 to be paid in future as set out in the judgment. The rele- 
vant terms were (i) that thesaid sum or any part remaining unpaid shall be paid 
on demand by K. & Co: (ii) thatin the event of K. & Co., proposing to go into 
voluntary liquidation any special resolution submitted to shareholders for the pur- 
pose by the board of directors shall provide that S. &Co., instead of paying the 
amount remaining unpaid, shall be entitled to surrender the shares held by it in K. 
& Co., and thereby to set-off-or reduce the indebtedness. 


In the balance-sheets of S. & Co., the asseaseo-company, on the two relevant 

_ Valuation dates (for years 1957-58 and 1958-59) on the liabilities side is given the 

sum of Rs. 31,26,000 (as consideration for purchase of assets of K. & Co.) less the 
cost of shares of K. & Co., Rs. 31,23,006, ca being Rs. 2,994 only. 


tn computing the net wealth ofS. & Co., the-assessee setup the case that the cost 
of the shares should be taken on the assets sido, that the same is not taxable (vide 
rection 5 (1) (xix)} and that the liability of Rs. 31,26,000 ia a debt owed within the 

' Meaning of section 2 (m) of the Wealth-tax Act. i 


Tho Wealth-tax Officer held the liability as shown in the balance-sheets was 
incurred in relation to tho exempted assets (shares in K. & Co.), andso the debt is 
to be left out of consideration by reason of section 2 (m) (ii). The same was confirmed 
by the Appellate Assistant Commissioner and the Tribunal. The Tribunal also 
held in the circumstances, the assets and tights and liabilities of both companies 

_ Would get merged and there was no liability at all to regard it as a debt owed for 
- the purpose of the main clause of section 2 (m) of the Wealth-tax Act. 


_ Ona Reference to the High Court of Madras at the instance of the assossce, 
whether the liability of Rs.`31,26,000 (the consideration) was Tightly rejected as 
coming under clause (7) of section 2 (m): - 


Held: the scope and intention of sub-clause (ñ) of clause (m) of section 2 is 
that any liability which has nothing to do with Property chargeable to tax is to be 
, disregarded in ascertaining the net wealth. > 


There is no nexus between the purchase of shares in K. &Co. and the incurring 
of the liability sought to be deducted from the'value of the assets. The purchase 
of shares was earlier and was paid for partly in‘cash and partly by shares in the 
assesseo-company. 

Ea 
* Tax case No. 92 of 1964. i -> 
Rof. case No. 39 of 1964, ; 13th December, 196 ` 
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The liability was incurred in purchasing sundry assets of K. & Co. and was to be 
repaid on demand and this position remained so throughout; nor can it be said that 
the liability was secured on the shares held in K. & Co. by the assessee. Therefore 
sub-clause (ii) of clause (m) of section 2 would not apply to the instant case, 


Merely because a company purchases almost the entirety of shares in another 
company it will not put an end to the corporate character of the latter so as to treat 
them as one entity for the purposes of rights and liabilities. There is certainly no 

mixing up of the rights and liabilities of the two companies or any particular indi- 
vidual or individuals being the moving spirit controlling the affairs of both the 
companies through a common hand or agency. 


The separate identity of the two had been preserved, K. & Co., filing its returns 
all the time. . The corporate veil of a company can be pierced only where it 'is per- 
mitted by a statute or in exceptional cases of fraud. 


Merely on the basis of the balance-sheet entries it is impossible to conclude that 
there has been liquidation of the liability to K. & Co. Í 


l Liability of Rs. 31,26,000 has to bededucted in the computation of the net wealth 
of the assessee, ` 


-Reference to the High Court under section 27 of the Wealth-tax Act (XX VII 
of 1957) made by the ppellate Tribunal, Madras, 


S. Padmanabhan and K.R. Ramamani, for the Aasessoe. 


V. Balasubramanyan and J. Jayaraman, for the Commissioner of Wealth-tax. 
The Judgment of the Court was delivered by 


__, Veeraswami, J—This Refefence undef section 27 (1) of the Woalth-tax Act, 1957 
tefors to the assesament years 1957-58 and 1958-59 and involves the scope of sub-clause 
(it) of clause (m) ofsection 2 of the Act and its applicability to the facts of this case. 
The asseasee is a public limited pompany carrying on business of different types inclu- 
ding as hotel-keepers and caterers. For seach of the two years, it has been assessed: to 
wealth-tax. Tho assessee claimed that a debt of Rs. 35,26,000 should be taken into 
acconnt in ascertaining its net wealth. The claim was negatived by the Revenue, and 
the Tribunal concurred with it. The following question has been, therefore, referred 
to us; at \ a Š 2 


“ Whether, on the facts and in the circumstances of the case, the Tribunal ia right in holding that 
the claim of tho assesses for the deduction of Rs. 31,26,000 was rightly rejected and coming 
under section 2 Qn} &) ef the Wealth-tax Act T 


- Tho assessee acquired, pursuant to a resolution of its board of directors, dated 
22nd October 1929, 159,924 preference shares out of 160,000 preference shares and 
199,948 equity shares ont of 200,000 ordinary shares issued by G.F. Kellner and 
Company, an incorporated and régistered company whose main business was railway 
catering in North India. “The assessee acquired the shares partly for cash and partly 
in lieu of its own shares issued to the shareholders of Kellners. By another resolution, 
dated 4th February 1930, the board of directors of the assessee decided to purchase 
and did purchase all the current assets “ excepting firstly but onlyfor the time being 
the agreamonis relating to catering on the East Indian Railway, the Great Indian 
Peninsular Railway and the Bengal and North Western Railway ” and the goodwill 
of Keliners for a consideration of Rs. 31,26,000. Part of this consideration was to be 
paid in cash on demand by Kellners pursuant to a resolution to be passed at the geno- 
ral body meeting of the assossee. On December 29, 1939, another resolution was pass- 
od by the board of directors of the assesses to the effect that, in the event of the liquida- 
tion of Kellners, the liability of Keliners was to be adjusted against the value of shares 
held by tho assessee in Kellners. Clauses 2, 6 and 8 of the resolution of the board 
of directors of the assessee dated 4th February, 1930 ran ; : : 
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“2. Part of the consideration price shall be Rs. 31 ,000 which subject to the provision in that 
behalf set out below shall be paid and satisfied in cash this company on demand made by G. F. 
abe pags E s Limited pursuant to a resolution fo that effect at a genera] meeting of the 
shareholders, and it is agreed that the said price of Rs. 31,26,000 aball include the indebtedness 
of this company to G. F. Kellner and Company Limited at 30th June, 1929 


tisfled this 
company shall on each first day of January and each first day of July commencing with the frst day 
of January, 1930, pay to G.F. Kellner and Company Limited such a sum as when increased by any 
ee of G. F. Kellner and Company Limited from any other source (le), other than the afore- 
mentioned half-yearly payment, whatosever during the previous period of six months and reduced 
By the outgoings of G. F. Kelner and Company Limited for an Purpose whatsoever excluding 
oe but not excludmg taxes during the same period of six months, will amount to 

1, ; ; 


8. If while the Rs. ATEA entoned in clause 2 or any part thereof iter joes G.F, 
Kellner and Company Limited s propose to go into voluntary liquidation, any ial resolution 
submitted to shareholders for the by the board of directors shall provide that this compeny 
instead of paying to the liquidators the said Rs. 31,26,000 or the unpaid thereof in cash shall be 
entitled to surrender to the liquidators any shares in G. F. Keliner and Company Limited held by 


them and to set-off or reduce the said indebtedness b Rs. 10 in reapect of each preference 
share 30 surren and by 1,526 of 2,000in respect ofeach ordinary share of Rs, 10 so sutren- 
dered,’ 


In the balanco-sheets of the assessee as on the two valuation dates the assessse 
showed on the liabilities side as under: 


Amount. 
Rs, 
“ Consideration for purchase of sundry assets of Messrs, 
G. F. Keliner and Company Limited a 31,26,000 


Less : Cost of shares of G. F, Kellner and Company 
Limited, which under agreement between the appel- 
lant (assessee) and the y may be considered 
as payment of Rs. 31,23, of above consideration. 31,23,006 


Balance : 2,994” 


Before the Woalth-tax Officer, the assessee’s point of view was that the cost of 
the shares should really be taken to be on the assets side which is exempt from computa- 
tion of net wealth and is not liable to wealth -tax under section 5 (1) (xix) and that the 
liability of Rs. 31,26,000 is a debt owed within the meaning of the mai 
tion 2 (mm) of the Act. The Wealth-tax Officer did not accept this view but was of the 
opinion that the liability shown as above in the balance-sheet had been incurred in 
relation to the exempted asset, to wit, the shares referred to in the balance-sheet, and 
should, therefore, be left out of consideration by reason of section 2 (mm) (iD. This 


having to find cash to the extent of Rs. 31,26,000 and all the time holding shares of 
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face valdé worth much more than this, besides assets. Itwas evident to the Tribunal 
from all the circumstances that the intention was only to equate the value of the shares 
held by the assessee in Kellner and Company to the sum of Rs. 31,26,000 and thus the 
liability was related to the value of the shares which were exempt from wealth-tax. 
The Tribunal’s opinion in effect appears to be that the liability being related to the 
value of the shares, it is within the ambit ofsection 2 (m) (FD, that in the circumstances 
there was merger of the rights and obligations of the two companies, so that the 
assessee became the owner of almost all the shares and assets of Kellner and Company 
and that therefore, there was no liability at all to regard it as a debt owed for purposes 
of soction 2 (m) of the Act. i ' a 


Tho argument before us for the assessee is that the liability of the assessee incur- 
red for the purchase of the assets of Kellners was totally unrelated to its purchase of 
the shares in Kellners, that in fact the purchase of shares was far anterior to the transac- 
tions of purchase of the assets of Kellners. The further submission of the assessee is 
that the two companies, each of them being mcorporated and registered under the 
provisions of the Companies Act, are distinct, different and independent entities, so 
that there could be no merger of rights and liabilities, as erroneously considered by 
the Tribunal, and that in fact and in Jaw the liability incurred for the purchase of the 
assets of Kollners was liable to be discharged on demand by Kellnera and that it is 
only in the event of Kellners deciding to go into liquidation that liberty was reserved 
to the assesgee to surrender to the liquidators its shares in Kellners so as to reduce 
its indebtedness in the manner stated in clause 8 of the resolution of the board of direc- 
tors of the assessee, dated 4th February, 1930. On the other hand, for the Revenue, it is 
stated that the balance-sheet for each of the years as on the two valuation dates has 
been the basis of the assessments, that the balance-sheet itself showed that the lia- 
bility incurred for the purchase of the assets had been set-off by adjustment of the cost 
of shares and thus either there was no liability or, if there was one, it was related to 
the shares purchased by the assessee in Kellners. In support of this contention, it is 

tod that it is the substance of the matter which should be regarded for purposes 
of taxation and that means, in a case like this, the Revenue and the Court are entitled 
to pierce through the voil of the corporate character of Kellners and discover that the 
controlling company has, by the purchase of almost the entirety of the shares in the 
controlled company and also ofalmodst the entirety of its assets, beccmethe owner of 
Kellners and there is thus an unmistakable connection between the liability and 
the shares. Before we deal with the rival submissions at the Bar, we may notice the 
statutory provisions which bear on them. i 


Section 3 is the charging section. It says that there shall be charged for every 
assessment a tax in respect of the net wealth on the co: nding valuation dato 
of every individual, Hindu undivided family and company at the rates specified in the 
Schedule to the Act. The tax is, therefore, on the net wealth. “Net wealth” is 
defined by clause (m) of section 2 which so far as it is material for this case, we shall 
extract below : 3 


Q) debts which under section 6 are not to be taken into account ; 


. > (if) debts which are secured on, or which have been incurred in relation to, any asset in respect 
of which wealth-tax Is not payable under this: Act ; ssssesererseresseses od - ` 


In other words, net wealth is the sum by which itis in excess of the debts owed 
but excluding the debts specified in the clause. Weshall revert presently to sub-clause 
(if) of clause (m). There is an inclusive definition of the term “ assets ”, thatis to say 
it includes property of every description, movable or immovable, but does not include 
certain categories of properties as, for instance, agricultural Jand -or..any- building 
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owned or occupied by a cultivator or receiver of rent or revenue out of agricultural 
land. Section 4 details that not wealth should include certain types of assets while 
section 5 (1) gives exemption from tax in respect of certain assets, One of such 
assots entitled to exemption is what is comprehended by clause (xix), namely, the value 
of any shares held by the assessee in any other company in any case where tho agses~ 


_ See is a company. Section.6 deals with exclusion of certain debts and assets outside 


India. The procedure as to how the valus of the assets is to be determined hag been 
proscribed by section 7 (1). Claise (a) of sub-section (2) of the section contains the 
procedure for whatis generally known as global valuation on the basis of the balance- 
sheet drawn up of the affairs of the business carried on by an assessee instead of 
determining separately the value of each asset held by tho assesseo in-his business, The 
effect of these provisions in the present context appears to be that the shares purchased 
by the assessee in Kollners, thoughan asset, are nevertheless exempt from payment of 
woalth-tax. Tho assets purchased by the assessees from Kellners will have to enter 
into the computation of its net wealth. If that beso, as it should be, and this is not 
denied as far as we can understand learned Counsel for the Revenue, the question 
arises whother the liability incurred by the assessee in purchasing those assets of 
Kollners is not a debt owed by the assessee which should be deducted from the 
gate value of the assessee’s assets in computing its net wealth. Everybody has pro- 
ceeded on the assumption and quite rightly too, that it is a debt owed by the assessee 
but the divergence is on the question whether it is a debt within the scope of sub-clause 
(ii) or clause (m) of section 2. While the assesses would say that the liability is un- 
ted to the shares, the Revenue would contradict and assert to the contrary. Sub- 


use such property is excluded from the term “assets ” for the purposes of the 
Act or is oxempt from tax. If such liability is allowed to be deducted from the 
aggrogate value of the assets, that would mean reduction of the value of the net assets 
to the extent of such liability which obviously cannot be permitted. That is because 
the debt is not related to or secured on property which is itself liable to wealth-tax, 
Any liability which has nothing to do with property chargeable to tax is, therefore, 
disregarded in ascertaining the net wealth. That precisely, in our opinion, is the 
scope and intention of sub-clause (ii) of clause (m) of section 2. i 


The Revenue is, therefore, at pains to show the oxistonce of nexus between the 
liability in purchasing tho assets of Kellners and the shares acquired by the assessee 
in Kellnors. The basis for this nexus, according to the Revenuo, is clause 8 in the 
resolution of the board of directors of the assessee, dated 4th February, 1930. .The 
argument is that the value of the shares in effect has been set-off or is to be set-off 
against the liability incurred in the purchase of Keliners’ assets and that. this has 
actually been regarded so as is evident from the terms of the matter in the balance- 
sheet. We do not think that this manner of thinking is at all justified either having 
regard to the legal position or the facts. Tho assesses, in our opinion, rightly con- 
tends that the liability incurred in purchasing the assets of Kellners had nothing 
whatever to do with tho liability therein incurred for purchase of the shares. The 
consideration for the purchase of the shares was paid, as we mentioned earlier, partly 
in cash and partly by transferring shares in the agsessoe-Company to some of the 
shareholders in Kellners. Further, the purchase of the shares-in Kellners was in 
point of time earlier than the purchase of the assets of Kellners. The effect of clause 
8 in the resolution, dated 4th February, 1930, is not to create any relation betwoen 
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the shares and the liability so as to bring the liability within sub-clause (#) of clause 
(m). That clause speaks of a liability incurred in relation to any property not charge- 
able-to wealth-tax. Surely, it cannot be.said that the liability in this caso was incurred 
in relation to the shares which are exempt from tax. The liability, as a matter of 
fact, was incurred in purchasing the other assets of Kellners. Clause 2 of the afore- 
said resolution makes it manifest that this liability was to be repaid on demand and 
this position remained throughout. It was only in the event of Kellners deciding 
to go into voluntary liquidation the question of got-off would arise. . Even here, 
the purport of clause 8 of the resolution is not that the assessee would be obliged to 
allow set-off by surrendering the shares to reduce the liability. The resolution is i 
the nature of a right accrued to the assessee, namely, that in the event of the voluntary 
liquidation, the assessee will be entitled to surrender the shares and reduce the 
liability. Clause 8 has no further effect. It merely provides for the manner of pay- 
ment in a particular contingency. It does not, in any way, prevent the assessee from 
dealing with the shares in any way as it would like and not merely -to surrender the 
shares, Even in liquidation, the assessee was at liberty to repay the liability by cash, 
Even if there was some kind of relation created by clause 8 that does not provide the 
noxus visualised by sub-clause (ii), for the liability was not incurred in relation to the 
shares, Wo mado it clear earlior that they were unrelated to each other and the 
purchase of shares preceded the purchase of the assets of Kollners in respect of which 
alone the subsequent liability was incurred by the assessoe. Nor can it be said that 
the liability was socured on the shares. That is not what clause 8 of the resolution, 
dated 4th February, 1930, does. The liability contemplated by sub-clause (i) of 
clause (m) should be such, in our opinion, as would not merely relate to the debt in 
respect of property not chargeable to tax but go further and charge and impound 
such property with repayment of the debt. We cannot possibly say that the liability 
incurred in purchasing the assets in Kellners was secured on the shares in the sense 
that the debt could be-collected from or enforced on the shares. Thero was here no 
charge of the liability on the shares. Not even clause 8 of the resolution aforesaid 
mentioned that the debt was repayable out of the value of the shares. All that it 
atated was that, in the event of voluntary liquidation of Keilnors, the assesses should 
be entitled to surrender the shares, set-off and thus reduce its liability. That is not 
securing the debt on the shares. On this view it should follow that the liability is not 
within the purview of sub-clause (fN) of clause (m) of section 2, and the asserseo is 
entitled to deduction thereof from the aggregate value of its assets. - 


The ment, however, for the Revenue is that the assessee in the balance-sheet 
set-off the liability against the value of the shares and showed only Rs. 2,994 as liability 
and this manner of looking at it is in accord with the substance of the matter, namely, 
the fact that the assessee has acquired almost all the shares of Kellners as well as its 
asaots so that it is virtually the owner of Kellners. By this process of reasoning the 
Tribunal viewed that there was a merger of rights and liabilities of the two companies 
so that in effect there was no debt owed which called for reduction in the present 
assessments. This argument overlooks the fact that the two companies are distinct, 
different and independent of each other. Each is a corporate body with separate 
rights and liabilities. The Companies Act contains provisions which enable a com-. 
pany to purchase shares in another company and thus become a controlling company. 

erely because d company purchases almost the entirety of the shares in another 
company, it will not serve as a means of putting an ond to, the corporate character of 
the other company or the controlling, company acquiring the ownership of the con- 
trollod company, so as to treat them as one entity for purposes of rights and liabilities. 
The share capital of each of the companies is governed and controlled by the provi-~ 
sions of the Companies Act and its enhancement or reduction can only be in accord- 
ance with such provisions. We are told on behalf of the Revenue that there has been 
any reduction or alteration in the capital structure of Kellner. 


It is well settled that an incorporated company is a legal person and it cannot 
be equated to its shareholders. The position continues to be the samo even if the 
number of the shareholders is reduced to one by accident or otherwise. Tho act of 





i 
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the company cannot, therefore, be regarded as that of any of the share-holders and 
vice versa. It is true that occasionally the opornie vail of a company is pierced 
through in order to find out the substance but that is only where it is permitted by a. 
statute or in exceptional cases of fraud. 


The effect of the corporation has been noticed by Gower on Modern Company 
Law, second edition, and he says that the fundamental attribute of corporate per- 
sonality, from which indeed all the other consequences flow, is that the corporation 
is a logal entity distinct from its members ; it is, therefore, capable of enjoying rights 
and of being subject to duties which are not the samo as those enjoyed or borne by 
its . The rule against going behind the corporate character by breaking it 
was first laid down in Salomon v. Salomon & Co. and it would appear to have been 
since relaxed to a cartain extent in favour of the Revenue. But, as has been pointed 
out by Gower, the relaxation has been done by the Legislature and, in this connection, 
Gower quotes at page 193 the following passage from Devlin, J. in Bank Voor 
Handel En Scheepvarat N. V. v. Slatford* 

- _“Nodoubt the Legislature can a sledge-hammer capable of cracking rporate 
bell ; and it can it ii chaoidh, danand tat the Coury lontee oll tee eee prineiplen 
which are at the root of company law.” f 

Tata Engineering and Locomotive Co., Ltd. v. State of Bihar? was not concerned 
with taxation but in considermg the question whether by piercing through the veil 
of ths corporate character of a company and from the standpoint of its share-holders, 
the company can be regarded as a citizen, the Supreme Court declined on that basis 
to regard a company as a citizen. Repelling an argument that in prope: cases the 
ee at liberty to pierce through the veil, the Supremo- Court observed at 
page : 

“ Thus; at the in cracking o the rate shell is 
ange ea appre ek oh e a a 


I 


Beyond this, the few cases cited before us to which we do not think it necessary 
to refer, do not take the matter further and establish that an exception in favour of 
the Rovenue can be made save through specific legislation. We have not been shown 
any instance where a share-holder who has purchased almost all the assets of a com- 
pany or is substituted for the company. In Kodak Ltd. v. Clark4 there was an English 
company carrying on business in the United Kingdom which owned 98 per, cent 
of tho shares in a foreign company. Naturally that shareholding gave the English 
company a preponderating influence in the control, olection of directors, etc., of the 
foreign company. The remaining shares in the foreign company were held by inde- 
pendent persons. It was held that the foreign company was not carried on by the 

glish company nor was it the agent of the English company and that the English 
compahy was not, therefore, assessable to income-tax under the First case of Schedule 


Dof5 &6 Vict., ter 35, section 100, upon the full amount of the profita of the 
foreign compary. is case, in our opinion, illustrates the point that whatever be 
the extent of the shares held by a co or individual in another company and 


whatever also be the extent of the assets of the latter owned by the former, that by 
itself does not make any difference to the continued character of the controlled 
company whose rights and liabilities remain independent and separate. Mr. Bala- 
subrahmanyan for the Revenue invited our attention to Commissioner of Income-tax 


v. Sri Meenakshi Mills Ltd.® and particularly the following passage 


1, LR. (1897) A.C, 22. 4. LR. (1903) 1 K.B. 505. 

2 L.R (1953) 1 Q.B. 248, — 5. (1967) 1 S.C J. 419: (1967) 1 MLJ. C.) 

3. (1964) 1 Comp.L.J. 280 : 34 Comp. Cas. 76: (1967) 1 An. W.R. (S.C) 76: 63 LTR, 
458, 470 : (1964) 1 S.CJ. 666 (S.C). 609, 616 (S.C.): ALR. 1967 S.C. 819. 


8 
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“Tt is true that from the juristic point of view the company is a legal personality entirely dis.inct 
from its members and the company 1s capable of enjoying rights and being subjected to duties 
whi b a e not the same as those enjoyed or borne by t. members. But in certain exceptional 

` cases the Court 18 entitled to lift the vell of corporateentity to pay yegard to the economic 
- realities behind the lega! facade. For example, the Court bas power to disregard the corporate 
entity if its used for tax evasion of to circumvent tax obligation.” 

` The case proceeded on :the special facts, namely, Sri Thyagaraju Chettiar, 

who was the moving figure both in the bank and in each of the assessee-companies 
having had knowledge of a pre-arrangement. In the instant case before us, there 
is no trace of any attempt ut evasion of tax liability. It is true that it'does not appear 
that Kellners had been carrying on business after it had sold its assets to the assessec. 
But it is not denied that it has been submitting its returns and has been assessed to 
-wealth-tax including in its net wealth the liability owed by the assessee to it. There 
-is certainly no mixing up of the rights and liabilities of the two companies or any 
particular individual or individuals being the moving spirit controlling the affairs of 
bo h the companies through a common hand. or agency. The separate identity. of 
the two companies has always been stressed and the terms of clause 6 have been given 
effect to. Merely on the basis of the balance-sheet entries, it is impossible to conclude 
that there has been liquidation of the liability of the assessee to Kellners. Even 
today Kellners can make a demand for repayment of the debt owed by the ussesses. 
The assessee cannot, in that event, take shelter under its own balance-sheet and say 
that the debt no longer oxists or it-has beon adjusted in the manner mentioned. 
therein. That kind of adjustment can be permissible under clause 8 of the resolution. 
-of 4th February, 1430, only by the choice of the assesses and again only in the 

event of Kellners going into voluntary liquidation. ee 
We are, therefore, of opinion that the assessee is entitled to deduction of the 
liability of Rs. 31,264,000 in the computation of its net wealth. We accordingly 
answer the question referred to us in favour of the assesses with costs. Counsel’s 

feo Rs. 250. A PPR 

K.G.S. ` Answered accordingly. 


+ 


La 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) i 
PREseNT :—Mur,. Justiog P. RAMAKRIEHNAN, — 
The Anamallais Bus Transports (P.) Ltd., Pollachi - © .. Poetitioner* 
v. i i 
The Regional Transport Authority, Coimbatore by his Secretary ` - 
and another ` -> Respondents. 
Motor Vehicles (Act IV of 1939), section 47—Grant of a second temporary permit in the context 
of an peril Jor a permansat permit by slight extra addition to the hag ay ele 
menis of section 47, if complied with—Circumpention of ths decision of the High Court. 
The authority, Regional Transport Authority in this case, in granting a tem- 
porary permit trom Coimbatore to Madathukulam (sic) Udumalpet, was really 
circumventing the difficulty about granting it which arose az a consequence of the 
decision of the High Court by making a slight ¢xtra addition to the route for which 
the 2nd respondent had applied for temporary permit, to make it appear asifitwasa 
temporary permit for a new route, when what was intended in fact and substance, 


was only the grart of temporary permit for the route Coimbatore to Udumalpet at 
a time when the decision of the High Court debarred the Regional Transport. 


* W.P. No. 3295 of 1968. c 6th November, 1968. 
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Authority from granting such a second tempérary permit. There was no apparent 
necessity in the public interest for granting such a variation. It has been laid 
down: that even in respect of temporary. permits the main principles of section 47 
of the Motor Vehicles Act, namely, the interest of the public generally and the 
advantage to the public of the service to be provided, should also be borne in 5 
mind. There is nothing to show that they were borne in mind in this case. No - 
doubt, the order of the Regional Transport Authority granting the temporary 
permit has made a reference to an urgent and the real need for the permit. But 
the particulars in the file do ‘not afford any data to support such a conclusion about 
an urgent and real need ‘having arisen. `' 
In the present case, the instrument creating the power of granting temporary 
permit to the appointor, namely, the Regional Authority, is the statute debarring 
_ the authorjty from granting a second temporary permit in the context of an appli- 
cation for a permanent permit. But what the Regional Authority has done is to 
exercise that power in a manner which was not justified by the statute that granted 
the power to him and with a view to circumvent it, í 
Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari, calling for the records of the Regional 
Transpmt Authority, Coimbatore in R. No. 10874/B1/68 together with the applica- 
tion of the 2rd respondent for grant of the second temporary iton the route 
Coimbatore to Udumalpet and the notes of the Secretary, Regional Transport 
Authority in relation to the said application, the grant of the temporary permit 
and all other connected records and papers, and quash the order, dated 5th Septem- 
ber, 1968, and. made therein. 


N.G. Krishna Ayyangar, for Petitioner. 
J. Kanakaraj for the Government Pleader and G. Ramaswamy, for Respondents. 


The Court made the following ow 

Orprr.—The petitioner Anamallais Bus Transports Ltd., Pollachi, has filed 
this writ petition under Article 226 of the Constitution to quash the order dated 
th September, 1968 made by the Ist respondent, Regional Transport Authority, 
imbatore, granting a temporary permit to the 2nd respondent for the routs 
Coimbatore to Madathukulam (vig) Udumalpet. The prior facts necessary for a 
consideration of the points raised for decision in this petition are briefly the following. 
The route Coimbatore to Udumalpet is 52 miles and 6 furlongs long. Respondent 
2, K.K. Palaniswami, was granted on 19th February, 1968 by the Regional Transport 
Authority, Coimbatore, a tempo Sara for this route valid for four months 
under the provisions of section 62 o Motor Vehicles Act. The petitioner had 
applied su ent to the notification for the grant of the temporary permit for 
¢ above route for a permanent permit for the same route. Aggrieved against the 
order granting a temporary permit to respondent 2, the petitioner filed W.P. No. 
894 of 1968, which was dismissed by this Court on 19th March, 1968. One of the 
grounds which the petitioner then put forward before this Court was that the grant 
of temporary permit in the context of his application for a permanent permit for the 
same route would attract the first proviso to section 62 of the Motor Vehicles Act, 
rendering the grant of the tem permit illegal. But I held against this conten- 
tion on the principal ground that the application for the permanent permit was 
filed by the petitioner after proceedings for the grant of a tempo permit had 
been initiated and in such a case the fist poe will not apply. Aggrieved 
inst that decision, the petitioner filed an Appeal, Writ Appeal No.’ 151 of 1968. 
That Appeal was dismissed by a Bench of this Court on 16th April, 1968 and it was 

observed, 

“ that if there was going to be any fresh pce Saga thereafter, 
it would definitely be during the pendency of the application of the writ petitio- 
ner and the first proviso would be directly attracted to such a context and would 
bar the grant of a temporary permit.” 
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These observations have been followed by me subsequently in other cases (vids 
“W.P.Nos. 2289 and 2293 of 1968). Itis alleged in the affidavit of the petitioner that 
-on 18th July, 1968, the and respondent applied for a temporary permit for the same 
route Coimbatore to Udumalpet for a er period from zoth July, 1968 to rgth 

: (November, 1968, that is four. months after the doty of the first permit granted 
. -earlier on 1gth February, 1968. The affidavit of the petitioner goes on to say : 


: “I understand and believe the same to be true that when this file was put up 
before the Regional Transport Authority, realising that the decision of this 
Honourable Court in W.A.No. 151 of 1968 would operate as a ‘bar to the issue of 
a temporary permit, for the second time, during the pendency of the application 
-suo moty made by the petitioner under section 46 of the Act, he is understood 
to have expressed an opinion that all that could be done was to vary the route 
-a little bit and give a fresh temporary permit. On that opinion, an office note 
would ap to have been put up before the Regional Transport Authority as to 
‘whether the route Coimbatore to Udumalpet for which a temporary permit ‘was 
applied for by the and respondent’ could be varied slightly as Coimbatore to 
-Madathukulam (via) Udumalpet and a fresh temporary permit issued for four 
months in favour of the same grantee, viz., the and respondent herein.. The 
Regional Transport Authority is understood to have agreed with thir view. After 
this opinion of the Regional Transport Authority expressed in the file concerned, 
the 2hd respondent, presumably getting scent of this endorsement of the Regional 
"Transport Autho1ity, made an application on 26th August, 1968 for the issue ofa 
‘fresh temporary permit for the route Madathukulam to Coimbatore (via) Udumal- 
pet; which is practically the former route Udumalpet to Coimbatore plus a short 
-distance of eight miles beyond Udumalpet to Madathukulam. In other words, 
the temporary permit applied for by the 2nd respondent was practically for the 
route Coimbatore to Udumalpet plus an additional distance of eight miles beyond 
Udumalpet to Madathukulam.” 


After making the above allegations, the petitioner contended that this action of 
tthe ional Transport Authority cannot be said to be “ bone fide and commenda- 
“ble.” Further the affidavit also alleged that there was no evidence at all before the 
-Regional Transport Authority for holding that there was necessity in the public 

interest to extend the route of the permit from Udumalpet to Madathukulam. 
“There was no representation for the public or from the local authority for such an 
extension., > ee T. fe ee ee Va 

In view of the above statements in the affidavit of the petitioner, I called for 

the concerned file of the Regional Transport Authority to verify if the allegations are 
:substantiated. I gave also an opportunity through the Government Pleader to the 
-Regional Transport Authority to file a counter-affidavit. The file has been pro- 
-duced, but no counter-affidavit has been filed before me. The file shows that 
Respondent 2 applied for renewal of temporary permit for a further spel. of four 
months from ‘Coimbatore to Udumalpet. The office note put up by the Secrtary to the 
Regional Transport Authority b ht to the notice of the Regional Transport 
Authority the observations of the High Court in the writ appeal filed by the A.B,T. . 
Ltd. (Petitioner) (W.A. No. 151 of 1968), namely that during the pendency of the 
-application for the grant of new permit, a temporary it cannot be issued. There 
-is reference ia the ethics nots to the matter being tated before the High Court 
and that further orders of the High Court might be expected. The file was allowed 
to lie over for some time. The Regional Transport Authority thereafter remarked 
-on roth August, 1968 that “when the matter is pending before the Court, we 
‘cannot help. ‘All we can do is to vary the route a little bit (italies mine) and give fresh 
temporary permit”. Then the Secretary to the Regional Transport Authority _ 
asked for instructions stating that the route for which the temporary permit was ` 
issued.is Coimbatore to Udumalpet and asking whether that roue may be varied slightly as 
“Coimbatore to Madathukulam (via) Udumalpet and a fresh temporary ‘permit ied for 
four months in favour of the same grantee, Thiru K.K. Palanaiswami, respondent 2. 
‘This proposal was approved by the Regional Transpoit Authority on gist August, 














if] ANAMALLAIS BUS TRANSPORTS Y. R.T.A. (Ramakrishnan, 7.)- 6P 


1968. The file also shows that only subsequently was an application received fiom 
Thiru K. K. Palaniswami for the grant of a temporary permit for the route: 
Madathukulam to Coimbatore (via) Udumalpet. 

These p ings in the file clearly bear out the allegation expressed in the- 
affidavit of the petitioner that it was to circumvent the observations of the’ High 
Court in the decision in W.A. No. 151 of 1968 against the grant of fresh temporary” 
permit during the pendency of an application for the grant of permanent ptrmit,. 
that the present grant of temporary permit for the route Coimbatore to Madathu- 
kulam (via) Udumalpet was made by varying the route slightly in the context of 
an application by respondent 2 for renewing the permit only from Coimbatore to. 
Udumalpet and without any application from him at that time for the route slightly” 
varied as above. The file also does not show that there was any representation by” 
the public or zi the local authority or any other interested person, that there was- 
need to supplement the existing- transport facilities ‘from - Udumalpet to- 
Madathukulam by grant of a temporary permit to cover that extra distance, an 
additional length of cight miles. of iy 4 

The above would show that both the grounds on which the petitioner has- 
attacked the grant of permit are substantiated. They are firstly, that the authority, 

ional Transport Authority in this case, in granting a temporary permit from 
Coimbatore to Madathukulam (via) Udumalpet, was really circumventing the- 
difficulty about granting it which arose as a consequence of the decision of the Sigh 
Court, by making a slight extra addition to the route for which the 2nd Respondent 
had applied for temporary permit, to make it appear as if it was a tanpon Po 
for a new route, when what was intended in fact and substance, was only the grant 
of temporary permit for the route, Coimbatore to Udumalpet at a time when the 
decision of the High Court debarred the Regional Transport Authority from granting: 
such a second temporary permit. Secondly, there was no apparent necessity in the 
public ivterest for granting such a variation. It has been d down that even in 
respect of temporary permits the main principles of section 47 of the Motor Vehicles 
Act, namely, the interests of the public generally and the advantages to the public: 
of the service to be provided, should also be borne in mind. There is nothing to 
show that they were borne in mind in this case. No doubt, the order of the Regional! 
Transport Authority ting the temporary permit has made a reference to an- 
urgent and real need for the permit. But the particulars in the file do not afford 
any data to support such a conclusion about an urgent and real need Having arisen. 


On the other hand, the file clearly shows that this is a case where the authority 
very regrettably it’must be stated ered to do indirectly what he was prohibited. 
from doing directly. Learned C for the and respondent Sri Ramaswami 
referred me to several decisions upon the question of fraud on power as well as 
mala fides, but it is not necessary to refer to all those decisions, for, the facts of this: 
case, set out above make it crystal clear that he authority was trying to do indirectly 
what he could not do directly. One thing however could be mentioned with refer- 
ence to the general law on the subject of fraud on power, in the context of the afore-- 
oe As pointed out by the Privy Council in the case Vacther v.. 

“The term ‘fraud’ in connection with frauds on a power does not necessarily- 

denote any conduct on the part of the appointor amounting to fraud in the com- 
mon law meaning of the term or any conduct which could be properly termed. 
dishonest or immoral, It merely means that the has been exercised for a 
purpose, or with an intention, beyond the scope of or not justified by the instru-- 
ment creating the power.” . 
In the present case, the instrument creating the power of granting temporary permit to- 
the appointor, namely, the Regional Transport Authority, is the statute as clarified 
by the decision of the Bench of this Court in W.A. No. 151 of 1968 debarring the 
authority from granting a second temporary permit int he context of an application 
for a permanent permit. But what the Regional Transport Authority has done is to- 
tee a ao 


1. L.R (1915) AC. 972 atp. 378- 
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exercise that power in a manner which was not justified by the statute that granted the 
power to him and with a view to.circumvent it. ' Tt is to be hoped that a recurrence 
of such a state of affairs would not take piaca as it reflects ‘little credit on “the 
Regional Transport Authority concerned. . - 


The Writ Petition is allowed and:the Pea of the TERR EEN ‘Authority 


fan N: the impugned permit to the aad epandant is quashed by a‘writ of certio- 
o order as to costs. - 


VMK: a li 8 —— h Taai anai * Patition allarwed. 
IN THE HIGH COURT: OF UDIGATURE AT MADRAS. ` ' 
F (Appellate Jurisdiction.) 


Present j-+Mr. M. apeina Chigf Justice AND Me Josse 
M. NATRSAN. : 


D. Gobelini ae He Appolon 


o 


Tn athe 


J 


"The Union of India, repesénted by the eee Govern- ~“ 7 
ment of India, Home Ministry, New Delhi and others .., ANS 


Pondicherry (Extension of Laws) Ast (XXVI of 1968)—Constitutional validity. 


Anantaxarayaxan, G. J.:—The extension of a pre-existing law to a new territory, 
even by delegated legislation, has always been recognised as valid. Actually, 
there have been several instances of legislation by extension -to a ‘new terri 
of a pre-existing Act, which is sometimes termed as ‘referential legislation ’, 
This is one form of a legislative measure, well understood and of considerable 
lineage. It is difficult to see how this is not ‘ making law’ under Article 246 (4) 
of the Constitution by the Union Parliament. It cannot be construed as anything 
else unless there is to be a new theory of legislative technicques, taking away 
certaion well-established forms of legislation, through applying or extending & 
pre-existicg statute to a fresh area. - 


It would follow, therefore, that neither the Pondich ension of Laws) 
Act, 1968; nor section g thereof, nor any part of the Schedule thereto, can be 
struck down as ulira vires or unconstitutional or as a colourable piece of legislation., 


N tesan, F. (in a concurring but separate opinion) : An extension Act is 
indubitably legislation in respect of the topic to which the extended Act relates. 
The pith and substance ofan extension Act is not just extension; it provides an 
existing law on a listed subject of legislation for the new territory. The generality 
of the to legislate on a listed topic cannot be cut down by limitations ` 
as to e form rm’ which a law on a listed topic should take, 


There i is no magic in: the expression ‘ make laws’. It only means , the issuance 

. of a fiat of Parliament according to prescribed: legislative procedure. When a 

measure is made by Parliament that an Act hitherto not operative in an arca: be 
extended to that area, the fiat is that the Act be applied to that area. : 


When the legislative competency is there, the fact that the Legislature adopts 
one method instead of pansies to effectuate its policy would not make: the legis- 
“lation colourable. -°': 


Appeal under clause 15 of the Letters Patent against tHe order of the Honourable 
Mr. Justice Ramakrishnan, dated 26th July, 1968 and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ’ Petition No. 2165 of 1968 
) presented under Article 226 of the Constitution’ of India to declare the 

aE (Extension of Laws) Act XXVI of 1968 invalid and to issue a writof 
certiorari calling for’ the records relating to the Notification S.O: No. 63, dated 7th 
. June, 1968 on the file of the third respondent published under the signature of the 





+ W.A. No. 316 (P) of 1968. , eek. oe? 19th November, 1968. 
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4th respondent in the Gazette Extraordinary of the State of Pondicherry No. 52 .of 
7th June, 1968.: et sett pads © RS i ERRERA, ee ie” «Alle 
N. Arunachalam, for Appellant, ` ' foe sp it ae - 

. M. K. Nambiar for, the Government Pleader, for the Union’ Territory of 
Habibulla Badsha, Central Government Standing Counsel, for Respondents 1 


t 


2. 
V. K. Thirwwsngadachari, for Respondents 5 and 6. 
_ Anantanarayanan, C.].—In Gobalussamy v. The Union Territory of Pondicherry. a3 
others}, i ; Ï., and -myself have dealt with the constitutional history of 
the French Settlements in India, Pondicherry in particular with reference to the thre¢ 
stages or phases of that development,’ For an appreciation of the argument now 
presented, before us, on the central issue of the vires of the Pondicherry (Extension 
of Laws) Act, 1968 (XXVI of 1968), it is not necessary to traverse that 
again, but it is essential to recapitulate one or two salient features. As I have des 
cribed in my judgment, the first phase relates to the development of the French 
gonan System; and the introduction of French laws into the Settlement of 
ondicherry. Even during the 23 years of British occupation, from 1793 to 1816; 
the French Judicial System continued to function intact, and the Fren Law was 
ini in the Courts-of the Settlement. The Decrets proceeded upto 12th June, 
1947, when the hierarchy of Courts at Pondicherry was determined in 1952. ‘These 
facts emphasise one argument presented by Sri ‘Arunachalam for the writ peti- 
tioners, namely, that the Continental System of Juri rudence, and the very different 
Code of French Laws, Se and Cirimiral, did prevailinthe Courts of the Settlement, 
till a very recent date. : . 
The second phase, or siage, commenced wih the merger agreement dated 21st 
October, 1954, entered into between the high contracting powers of India and France. 
‘The date of the de facto transfer was ist November, 1954, and these events were 
followed by the Treaty of Cession dated 28th May, 1956. The de jure transfer took 


Constitution became effective, which, in the formal and legal sense, classified 
Pondicherry as a Union Territory, included as the gth Item in Part Il of the First 
Schedule. After this, we have the enactment of the Government of the Union 
Territories Act (XX of 1963). In the present controversy, we are concerned 
with certain features of the constitutional history, following the de facto transfer, and, 
later, the ds jure transfer, pertinent to the making of laws for Pondicherry, or the 
extension of other State laws intp the Pondicherry State.” : 

Prior to the de jure transfer, the territory was being administered under Rules 
and Notifications issued from time to time by the Government of India, under the 
Foreign Jurisdiction ` Act. ' The Pondicherry (Administration) ` Act “(XLIX 
of 1962), came into force on 5th December, 1962. Section 8 of this Act- is note- 
worthy, as it enables the Central Government, by notification, to “ extend with such 
restrictions and modifications as it thinks fit to Pondich any enactment which is 
in force,in a State at the date of the notification ”’.” After Pondicherry was Classified 
as a Union Territory and inchuded as the gth Item in Part II of the First Schedule, 
Part VIII of the Constitution became applicable. thereto. Admittedly, -the vital 
Articles are : Article 239-A, which enables Parliament to create for the Union 
Territory.a Legislature and/or a Council of Ministers ; and Article 246 (4), under 
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current List, but also the State List ; the Proposition is not controverted befere us- 
This constitutional position finds an echo in the Government of Union Territories 
Act, 1963 (XX of 1963), section 18 (1) of which relates to the extent of the legis- 
lative power of the Legislative Assembly of a Union Territory, but section 18 (2) 
of which explicitly states that “ nothing in sub-section (1) shall derogate from the 
Powers conferred on Parliament by the Constitution to make laws with respect to 
any matter for a Union Territory or any part thereof.” © >> 


Admittedly, during the earlier phase, .the President could make tions for 
the peace, Lica good i 0 
under Article 240 (1) of the Constitution. But this power has automatically come 


constituted. Actually, Regulation VII of 1963 (The Pondicherry (Laws) Regulation, 


1963) was promulgated by the President under Article 240 (1), and it extended 2 ` 


scrios of Acts in force in! the Indian Union, to Pondicherry State, with effect from 


constitutional development of the territory; we shall now to the attack on 
the vives of the Pondicherry (Extension of Laws) Act of 1968). -Since 
something appears to turn in the arguments on the'form of the measure, shall set 
forth the entire relevant part of the text, which received the assent of the President 
on 24th May, 1968. 

“ An Act to extend certain Central Acts to the Union Territory of Pondicherry. 

Be it enacted by Parliament in the Ninteenth Year of the Republic of India 

as follows :— i 


Aog S Title—r. This Act may be called the Pondicherry (Extension of Laws) 
ct, 1968. ' : 


Definitions —2. In this Act, unless the context otherwise requires, — 

(a) * * : - + - E 

(b) * + = k. ' * : 

(c) ‘Pondicherry’ means the Union Territory of Pondicherry. oe 

Extension with amendments of certain laws to Pondicherry and their commencement 
therein.—3. (1) The Acts specified in Part I of the Schedule as they are generally 


This much being clear, by means of a brief review of the rajon features of the 
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Provided that different dates may be appointed for different provisions of 
any Act and any reference in any such provision to the commencement of the 
Act shall be construed as a reference to the coming into force of that provision,” 


While upon this structure of the enactment, I may refer to the Schedule thereto, 
` which cites section 3 (1), and is in two - The headings are ‘ Year’, ‘ No.’, 
' * Short title,’ ‘ Modifications’. Then follow a list of many Central Acts, with cer- 
tain modifications to certain sections of those enactments, set forth in column 4. 
The Advocates Act, 19 1, which is the focus of attack in these proceedings, is also 
- included in this Schedule. Part II is a list of three enactments, again “with modi- 
; ee are shown as in force in a State or a Union 
Territory. Upon what ground, legislative competence being conceded throughout 
. by learned Counsel (Mr. Arunachalam), ia it sought to be pressed before us that 
, this measure, and that section 3 in particular thereof, must be struck down as siira 
vires, or a colourable piece of legislation? The central argument is staied in this 
form. The Parliament has certainly a sovereign power ‘ make laws’ for the 
Union Territory of Pondicherry. It can do so by re-enacting the Central Acta, 
| which are intended hereafter to become part of the corpus of law in this territory, 
either unaltered or with modifications. But this is a true legislative power, which 
- must be exercised as such. A mere extension of the enactments of the Schedule, 
' will not amount to such legislation, and is not, in the substantial sense, ‘ making of 
law’ for the territory under Article 246 (4). If such mechanical extension of pre- 
existing Central enactments, with or without slight modifications, en masse, is not a 
true exercise of the legislative power, then it is invalid as a piece of ‘ colourablc ” 
legislation. That attack is made in the strict or formal sense, of an attempt to use 
a power indirectly, for a purpose other than that for which the power was designed. 
The argument is on stronger foundation, according to learned Counsel, because 
' Pondich: waa governed by the Continental System of Jurisprudence, comprising 
a quite di crent judicial structure, till the date of the de jure m er. The mind of 
the Parliament must go with the exercise of the sovereign legislative power; it is 
argued that this cannot be premised, where we have merely a omnibus Act of this 
character, extending a series of enactments of the newly-formed Union Territory. 


We have very carefully considered this argument, in the light of submissions and 
in the light of the authorities made available to us. We have no doubt whatever 
that it is not sustainable, and that it has to be repelled. Perhaps, as a preface to 
the analysi oe Sep a ie itions of the Supreme Court in Sri Ram 

Dales v. en and others, namely, (i) -A presumption 
in favour of the constitutionality of an enactment; and (#) A presumption that the 


“ Legislation which does not directly fix the period for its own commencement, 
but leaves that to be done by an external authority, may with quite as much reason 
be called incomplete, as that which does not itself immediately determine the 
whole area to which it is to he applied, but leaves this to be done by the same 
external authority. Ifit is an act of legislation on the part of the external autho- 
rity so trusted to enlarge the area within which a law actually in operation is to 
be applied, it would scem a fortiori to be an act of legislation to bring the law 
originally into operation by fixing the time for its commencement.” 


Actually, there have been several instances of legislation by extension to a new 
territory of a pre-existing Act,which is sometimes termed as “referential legislation,’* 


1. RD) 8.C.J. ae 1 An.W.R. (S.C.) (1954) 2 M.LJ. 344: ALR. 1954 S.C. 569. 
67 : (1959) 1 ML.J. (S.C.) 67 : (1959) 3. 3. (1951) S.CJ. 527: (1951) S.CR. 747z 
279. LR. 1951 S.C. 332. 
2. (1954) 8.C.J. 661: (1955) 1 S.C.R. 290: 4. (1877-78) LR. 5 LA. 178, 
9 
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in certain’ of. the ‘standard treatises. In Shama Rao v. Union Terri of Pondicherry? 
it has to'be carefully rioticed that the power of the Pondicherry fee to extend 
the Madras Act to Pondicherry State was, in itself, never-in doubt. Thetrelevant 
enactment was struck down, not on the ground of incompetency, but because the 
Pondicherry Legislature adopted*the Madras Act, as, it stood, on the date when it 
the principal Act, but also enacted that future amendments of the Madras 
‘egislature, in respect’ of its Act, would be ipso facto applicable to the Pondicherry 
measure, or read’ as incorporated with it. This was held by the Supreme Court to 
be an abdication by the Asser ly, of its legislative function, which could not be 
supported. Indeed, the argument of Mr. Sctalvad was accepted that there ‘could 
be valid delegation to adopt other State laws by extension. Ramakrishnan, J., 
has devoted some attention to the sense or significance of such words’ and phrases 
as ‘extend’ and ‘ make law’ as defined in Dictionaries and Lexicons; but it appears 
to us that this is really not necessary, in view of the widespread and recognised nature 
of this form of legislation; also see Kanniyan v.'Income-tax Officer, Pondicherry?. ‘The 
phrase ‘ make laws for a Province * was annotated in Skib Nath Bansrjec-v, Porter}, 
and on the word ‘ extend’ we have a very carly case in Nga Hoong v. Ths Qpeen', 
which interpreted the word as ‘apply’. The real point is that this is one form of a 
legislative measure, well understood, and of considerable lineage. To hold it as 
not amounting to ‘ making law,’ when the sovereign Parliament has declared, at 
the commencement of this Act, “ Be it enacted by Parliament,” is to fly in the face 
of the legislative power. í g ' i 


Mr. Timvenkátachari, for one of the respondents, has made an interesting 
analysis of the history of this kind of legislation. As he points out, under Article 1 
3) of the Constitution; the territory of India would include the Union Territory of 
ondicherry, from the time of the Fourteenth Amendment. After that, to introduce 
amendments, Act by Act, of listed statutes, with regard to the extent clause in each, 
by including ‘ Pondicherry,” would be not merely a surplusage, but may give rise 
to needless NRA doubts and difficulties. inly, another solution 
would be to re-enact each of these statutes, separately, for Pondicherry, including 
the modifications now found in the Schedule. But, this, as is clear from a passage 
in G. P. Singh’s “ Principles of Statutory jae ” (1966 edition) at page 
- 153, may imply that the canon of uniformity of laws throughout the territories of 
India, might be thereby jeopardised. This would amount to a form of incorpora- 
tion in the second statute by reference, and, amendments of the Central Act may not 
take effect, with regard to the set of Pondicherry statutes. Several previous statutes 
do throw an intetesting light on this legislative technique. Oneis the “ Laws 
Local Extent Act”? (XV of 1874) and the other is ‘the “ Assam Rifles Amendment 
Act” (XXX of 1962). We have, also the Delhi Laws Act I of rgia), and 
it is thus clear that section 3, that we have carlier set forth, really amounts, in final 
analysis, to an amendment of the extent clause in each of the listed enactments, by 
additing Pondicherry to that clayse. Mr. Chari has also drawn our-attention to 
Tibert on “ Legislative Methods and Forms” (1901 edition), page 263, upon the 
advantages, including uniformity and brevity, of this mode of legislation, termed 
4 referential legislation.’ We are quite-unable to see how this is not ‘ making laws’ 
for the territory of Pondicherry, by the Union Parliament. It cannot be construed 
as anything else, unless: there is to be a new theory of legislative techniques, taking 
away certain well-established forms: of legislation, through applying or extending a 
pre-existing statute, to a fresh'area. On the entire question of these different kinds 
of legislative techniques, including statutory incorporation by reference, I may cite 
the Full Bench decision of this Court in Mohammed Kasim.v. The Assistani Collector 
of Central Excise’, wherein I have embarked on the requisite analysis. . 


1. (1967) 2$.C.R. 650 : (1967) 2LTJ. 684 : 1968 S.C. 637. 
Ca M.LJ. (S.C.) 98 : (1967) 2 An. WAR. 3. AJR. 1943 Cal. 377. i 
$.C,) 98 : (1967) 2 S.C.J. 749 : AIR. 1967 5.C. 4. (1857-59) 7 M.I.A. 72; :. en 
š ay 5. (1961) 2 M.L.J. 382 (DeD LLJ. (y 
2. (1265) 1 LTJ. 466 : (1968) B I.T.R. 244 : 633: LLR. (1961) Mad. 1041 : ALR. s 
(1968) 1 S.C.J. 727 : (1968) 2 3.C.R. 103 :ALR Mad. 85 (F.B.). : 
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. Finally, Mr. Arunachalam sought to press two related arguments, but they 
werd. faintly pressed, and they cannot take ig fae case any farther. The first is 
that es should have regard to Entries 79 and ĝo of List.I of the Seventh-Schedule, 
namely, z Da oya 
, '*79. Extension of the jurisdiction of a High Court to, and exclusion of the 
jurisdiction ofa High, Gourt from any Union erritory. . > i 5 
80. Extension of the powers and jurisdiction of members of police forte belong- 
ing to any State to any area outside that State.............. Mise > 


Tho argument is that these are the only powers of extension of law that the 
Union Parliament can be said to „possess. Apart from the . obvious. . fact 
that such an argument will stultify the residuary’ Entry 97, which is compre- 
hensive, it is clear enough that extension of jurisdiction E High Court, or the 
wers and jurisdiction of a Government agency, isa different act fiom a legis- 
ative measure, extending a pre-existing statute toa freah territory. These powers 
are not identical at all, except that the verb ‘to extend’, might have to be used in 
‘describing those powers. mi i ‘ 


The other argument was that, as a matter of verification of some record by 
learned Counsel, -this entire Act occupied a very short time in its passage in the 
Union Parliament, with very little debate, so that the individual Acts of the Schedule 
were not considered, in relation to their application to Pondicherry State, statute 
by statute. - We are quite unable to see how we could embark upon any investi- 
:gation of this type, with any propriety, or how it would be even relevant. Bills 
are circulated in advance, tc the Members of Parliament. They might have bæn 
studied for days by the concerned Legislators, and the brevity of the discussions 
-can be no index whatever of the care with which the legislative process has been 
gone through. 

In result, therefore, we must hold that neither the measure, nor section g there- 
of, nor any part of the Schedule, can be struck down as ultra vires or unconstitutional, 
-or as a colourable piece of legislation. The individual writ proceedings will be 
now further posted before us for disposal, in the light of this judgment, ag there are 
‘special. facts pertinent to some of those proceedings, which may ire separate 
‘consideration at our hands, The writ appeal is dismissed; there will be no order as 
to Costs. Panes À ` 

Natesan, F—While in agreement with my Lord the Chief Justice that the chal- 
lenge to the vires of the Pondicherry (Extension of Laws) Act of 1968), 
is wholly untenable, I add a few words, on one or two aspects, having regard to 
the strenuous arguments of learned Counsel for the appellant in maintaining a stand 
‘which is wholly untenable and unarguable. Briefly stated, Counsel contends that, 
‘when a Legislature merely extends an existing law, to another territory within its 
legislative sphere, it does not make a law, and the law so extended has no legislative, 
sanction. The submission is that an Extension Act is no legislation at all. At 
the outset, I should state that applying a Jaw current in one territory by extending 
it to another territory over which he Tiie has jurisdiction, is a-well-known 
legislative devise and innumerable instances could be given of such extension and 
‘those extensions have received recognition from Courts and Legislatures have quite 
often provided for such extensions. i , : 

The im ed Act (XXVI of 1968) which purports to extend certain Central 
-Acts to the Uae Territord oh Pordidee is Parliamentary enactment commence 
ing with the enactment formula; 

“ Be it enacted by Parliament in the Nineteenth Year of the Republic of India 

as follows .” : ; a ° 
“The principal part of the Act, section 3 (1), reads: 

“ The. Acts specified in Part I of the Schedule as they are generally in force in 

the territories to which they extend and the Acts specified in Part IT of thé Schedule 


z Eo -—4 





68 THE MADRAS LAW JOURNAL REPORTS. [1969 


as they were in force on the 1st days of August, 1966, in the State or Union terri- 
tory mentioned there against shall extend to i , Subject to the modifica- 
tions, if any, specified in the Schedule.” ‘ . 


The Schedule in two parts sets out the various Central Acts that are to be extended. 
to the Union Territory of Pondicherry. Certain modifications are shown'in the 
case of some of the Acts. The legislative competency of Parliament to enact for 
the Union Territory of Pondicherry the various laws that have been set oat in the 
Schedule is not questioned. Parliament’s exclusive power to make laws for. the 
whole or any part of the Territory of India in of any of the matters enumerated 
in the ‘Union’ List and the overriding powers of legislation for the whole or any part 
of the territory of India with respect to any of the matters in the ‘ Concurrent? Li 
are found in Articles 245 (1) and 246 (1) and (2) of the Constitution. Article 246 (4) 
vests io Parliament power to make laws with respect to any matter for any part of 
the territory of India, not included in a State notwithstanding that such a matter 
is a matter enumerated in the State List. ‘Under Article 246 (4) Parliament is 
vested with plenary powers to make laws for the Union Territories. This power is 
referred to also in section 18 (2) of the Government of Union Territories Act (Central 
Act XX of 1963), an Act which provides for Legislative Assemblies and Councils 
of Ministers to certain Union Territories. Learned Counsel Mr. N. Arunachalam, 
while conceding, as he has to, the powr of Parliament to enact for Pondicher:y¥ 
the various laws which have been extended, contends only that the extension of an 
existing law is not legislation or making law, and, the Parliament's power under 
the Constitution being to make laws, the impugned Act is not a law under the 
Constitution. s 
\ 

It is not disputed that Parliament did enact the Pondicherry (Extension of Lawsy 
Act (Central Act XXVI of 1968). Act XXVI of 1968 went ihrough the gauntlet 
of legislative process and received the assent of the President on 24th May, 1968. 


Law is the result of an exercise of legislative by the Legislature in accordance 
with the provisions of the Constitution and business rules of Legislature, and when 
that is exercised, a law is made. - Manifestly, Central Act of 1968, standing 


by itself, is a law duly enacted by Parliament. The pivotal provision of the Act, 
section 3 (1), has passed through the legislative process and become law. The 
only question is what is the effect of this Extension’ Act, the ab enact of 
the Act are expressed in the plainest English. The ified are in effect 
declared as the law for the Union Territory of Pondi also with modifications 
in some cases. Subject to constitutional limitations, laws may be limited with 
reference to territories, persons or things. Any provision in an Act defining the 
extent of its operation, be it with reference to -territories, persons or things is 
mainfestly itself law. It follows that any variation of the extent of operation of a 
law, say cither by applying it to a territory in which it is not already in force or 
limiting its operation by withdrawing it from an area in which it is in force, can 
only be by making a law to that effect. ` ° 

Tt is said that, in the legislative subjects listed in Schedule VII, there is no 
topic for extension of existing laws. ‘This is to limit the ambit and scope of the 
entries in the Legislative Lists. An Extension Act is indubitably legislation in respect 
of the topic to which the extended Act relates. When the Indian Contract Act or. 
Sale of Act or Transfer of Property Act is extended to Pondicherry, then 
contracts, transfers of pro and sale of goods in the territory are sought to be 
governed by the Acts. Several Acts may be extended by a single Act. 
Then the Extension Act covers the several topics of Legislation which are the sub. 
ject of the Acts extended. The pith and substance of an Extension Act is not just 
extension; it provides an existing law on a listed subject of legislation for the new 
territory. An Extension Act is an Act of legislation to enlarge the area within 
which a law actually in operation is applied. ‘The generality of the power to gi 
late on a listed topic cannot be cut down by limitations as to the form which æ law 
on a listed topic should take. In this view it is unnecessary to sustain the Act tinder 
Article 248 and Entry 97 of List I of the Constitution. 
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The extension of the operation of an Act may be carried out in several ways. 
‘The Act may be taken up and the territorial extent clause therein amended to 
include the new territory; an mages Act is passed. Or a law may be made 
extending to the new territory the Act by reference like the Act now under consi- 
deration or Central Act of 1965 which extended the Code of Civil Procedure 
and the Arbitration Act to Goa, Daman and Diu. The latter methoa, in effect 
and substance, amends the extent clause of the original Act. In the Central Laws 


Act, 1913 and the Motor Vehicles Act, in thir first section indicating the exten 
of operation, ted from the operation of the Act the State of Jammu and Kashmir. 
Central Act of 1968 amended the extent clauses in the Acts by omission of 
the words “‘except the State of Jammu and Kashmir ” and extended the Act to the 
State of Jammu and Kashmir. A law itself may provide for extension of the Act 
by notification, to territories origine lly excepted: see provision to that effect in the 

ransfer of Property Act. Or a general law may d te to the Central or State 
Government the power to extend an existing law y notification to another 
territory. In the Delhi Laws Act case1, by a majority of four to three the 
Supreme Court upheld the validity of the provision : 

“ The Provincial Government may.......... extend with such restrictions and 
modifications as it thinks fit.......... any enactment which is in force in any 
part of British India at the date of such notification.” 


‘When an Extension of Laws Act like the one under consideration is passed, what 
dappens is this; Parliament which has power to enact a law for the whole or part. of 
India which had earlier limited the operation of the Act with reference to area or had 
a new territory added to its sway, takes up for deliberation the question whether 
an existing Act, to which Parliament had already applied its find: should operate 
-over the territory hitherto outside the ambit of the ee Thete is no magic in the 
-expression “make laws’ on which considerable stress is laid ee It only 
‘means the issuance of a fiat of Parliament according to prescri legislative pro- 
‘cedure. When a measure is made by Parliament that an Act hitherto not operative 
an an area, be extended io that area, the fiat is that the Act be applied to that area. 
“The observations about referential Legislation by Ulbert in his Legislative Methods 
and Forms, at pages 263 to 264, may usefully be referred to in this context: ` 
“This method of legislation possessed considerable advantages, both from 
the Parliamentary and from the administrative points of view. It presented to 
Parliament a single issue, namely, whether the municipal system should be adop- 
ted or not. If the municipal provisions had been repeated in the new Bill, they 
would have run to an inordinate length; every detail of them would have been 
-open to discussion and amendment, and the result of the discussion would pro- 
‘ably have been to introduce a large amount of variation, both in language and 
in substance, between the law applicable to Borough Councils and the law appli- 
‘cable to the County Councils and thus to have destroyed that uniformity of Lae 
and procedure which so materially facilitates administration.” : 
Mr. Arunachalam contended that, having regard to the special position of 
Pondicherry which till recently was under Continental jurisprudence, a jurisprudence 
and system of administration so different from others, each one of the Acts should 
have been separately taken up for deliberation by Parliament and made law for 
Pondicherry. Then alone, it is urged, it could be said that laws have been made 
in respect of the subject-matter of the laws extended. Counsel would submit that 
‘for a new territory like Pondicherry, the mind of Parliament should be brought 
-on to beat upon every provision of the extended laws and referential Legislation, as 
‘the impugned one, precludes full consideration, where needed, of the laws referred 
to in the Bill for extension of laws. This is to ignore a basic principle that gur 
Courts proceed on the premise that Parliament knows its mind and understands the 
needs and requirements of its people in different territories. Secondly, the Legis- 


1. (1951) S.CJ. 527: (1951) S.C.R. 747: AIR. 1951 S.C. 332, 
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lature has already exercised its judgment and brought to bear its deliberation on the 
substantial parts of the laws extended. Whether a particular law should be applied 
to the new territory and, ifso, to what extent, or with what modification are matters 
for determination by Parliament which is sovereign within its sphere. These are 
tions of policy and Courts are not commissioned to inquire into ard adjudicate on 
ARa VRA or propriety of the policy behind a legislation or the sufficiency 
and nature of the deliberation of Parliament thereon, if the law is otherwise valid 
and is within Parliaments sphere of legislation and not inconsistent with consti- 
tutional guarantees. When the impugned Act was before Parliament, the simple 
issue was whether the Central Acts in question with certain suggested modifications. 
should apply also to Pondicherry. When Parliament passed the Act providing for 
application of these laws to Pondicherry, it has exercised its legislative function. 
Learned Counsel would characterise this kind ‘of law- ki as a piece of 
colourable legislation. But’ that is misuse of language, as we speak of colourable 
Legislation only when the Legislature does indirectly what it cannot do directly. 
Where the legislative competency is there, the fact that the Legislature adcpts one 
method instead of another to effect its polity would not make the legislation, colour- 
able. Parliament has adopted one of the several legislative devices that compen- 
diously go under the label referential legislation. Legislation by reference as. 
pointed out by Craies on Statute Law, 6th Edition, at 30, © occurs where an 
earlier enactment is amended, applied, etc., by a mere specific reference to the section 
or part affected without any description of its subject-matter, necessitating in conse- 
quence resort io the enactments cited to ap iate what the later enactmeht is 
effecting’. Parliament has preferred to cried its existing Central laws rather than 
re-enacting the laws-for the Union Territory of Pondicherry repeating them in so 
many enactments. When there is an incorporation or adoption of the whole or part 
of another law, by repetition of the provision in a new statute, the provisions adopted 
become part of the adopting statute ; and, the incorporated law, though in 
and contents may be the same as the existing ‘law, has an independent and separate 
existence from the existing law. But when a Legislature extends its own existi irg 
law to another territory over which it has jurisdiction, it is the existing law that is 
made applicable to the new territory . It is unnecessary, for the purpose of the 
present case, to examiine the intricacies and distinction: between various forms of 
referential legislation, in- their actual application. It is ‘sufficient to say that there 
ig adobe legislative competency for making an Extension Law like the one 
under consideration here. 7 : i - 


It is interesting to note that learned Counsel concedes the validity of sectiom 
8 of the Pondicherry (Administration) Act, 1962 which empowered the Central 
Government, by notification in the Official Gazette, to extend with’ such restrictions 
and modifications as it thought fit to Pondicherry any enactment in force in a State 
at the date of the notifications. If Parliament can validly delegate to the Central 
Government by notification the power to extend existing State Laws, then Parlia- 
ment’s power to enact the present Extension of Laws Act cannot be questioned. The 
validity of section 8 conceded, postulates the existence of such power in Parliament.. 
If it can extend State laws, (in my view with reference to law of another Legislature 
extension isnot quite an appropriate expression), it can indubitably and with greater- 
propriety extend its own laws. The position is, as I said at the outset, wholly unargu-- 
able. If authority is needed, we have the binding dicta of the Supreme Court im 
T. M. Kanniyan v. Incoms-tax Officer, Pondicherry’. The Supreme Court there observed > 


“Tt follows that in view of Article 246 (4), Parliament has plenary powers to- 
make laws for Union Territories on ali matters. Parliament can by law extend the 
Income-tax Act,1961 to a Union Territory with such modifications as it thinks fit. 
The President in the exercise of his powers under Article 240 can make Regulations 
which have'the same force and effect as an Act of Parliament which applies to that 


territory. The President can therefore by Regulation made under Article 240 
ll 


1. (1968) 1 LTJ. 466 : (1968) 1 SCJ. 727: ALR. 1968 S.C. 637 at 641. 
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extend the Income-tax Act, 1961, to that territory with such modifications as he 
thinks fit.” f 

Reference may also be made to the decision of the Judicial Committee in The Queen v. 
| Burreh, 

As: the matter has been dealt with at length by my learned brother 
i s J» in the order under appeal and by my Tard the Chief Justice, I 
shall not further elaborate. It follows that W.A. 316 of 1968 (P) has to be 
dismissed, No order as ta costs. , 
V.K. : Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i Parsent :—MR. Justice K. VEERASWAUI AND Mr. Jusrick T. RAMAPRALADA. 





M/s. General Suppliers and Manufacturers (Firm by its partner : 
V. Janakiraman}. ° ; i - .. Appellant* 
: 7. ; 
i The District Revenue Officer, Thanjavur ' ` -. Resbondent. 
Madras Denatured Spirit, Alcohol and Varnish (French Polish) Rules (1959), rude 


9 (ii) (a)—CGancellation o an existing licence by of penalty—Convichion for @ 
j ime a i ouli T ds ae Gh eS 
of ihe licence. , ` ion ; 
Madras Denatured Spirit, Methyl Alcohol and Varnish (French Polish) Rules (1958), rule 
9 (itt) (b)—Ons of the members of the partnership firm having commercial interest in a 
ifferent place—Licensee carrying on tha business in the licensed premises—Rule g (iti) (b) 
if violated. f 
Rule 9 fale of the Madras Denatured Spirit Methyl Alcohol and Varnish 
(French Polish) Rules, 1959, deals with the conditions to be satisfied before a 
Licence i ted and sets out the procedure to be followed in dealing with applica- 
tions for the issue of licences. The appellant has already been granted a eae 
and it is inappropriate, unless the licence expressly prescribes, to invoke this provi- 
sion to cancel an existing licence. Licences also create vested. rights and they 
ought not to be lightly disturbed unless exigencies are so emergent and necessary 
to do so. -It is also essential that the authorities exercising such jurisdiction should. 
bear in mind that cancellation of a licence by way of penalty involves the bringi 
home of an offence to'the delinquent licensee and it should be proved beyond 
reasonable doubt. 


Rule g (iii) (a) is not apposite for consideration and much less to be made, the- 
base for the can tion of an existing licence. Even zo, rule g (iii) (b) has been 
misapplied. As long as the licensee is carrying on the business in the Licensed 
premises through one of the partners, it cannot be said that there is any semblance 
of a violation of rule g (tii) (b) of the Rules, 

Gondition 6 (a) (i) Rrchibits the sale of varnish at one time in quantities exceed- 
ing the limit allowed for possession at a time by the purchasing licensee in the case 
of sale to holders of licences. It is very difficult to appreciate how this condition 
in D-L-5 can be relied upon to entail the cancellation of the licence under 
consideration. 

To sustain an order for abrogating a vested right, the charge should be more 
clear, specific and explicit. By implication no one can be found guilty, such is not 


by reason of special statutes deal with the penal provisions resulting in the wiping 


1. (1877-78) LR. 5 TA. 178, 
* W.A. No. 287 of 1968. ' 13th December, 1968. 
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rule wrongly and thereafter justify its application by « priori reasoning ought not 
to be encouraged. f 

The respondent by cancelling the totality of the licences granted and ape 
by the appellant was not withdrawing any privilege, but on the other hand he 
unreasonably, without jurisdiction and without just cause divested the appellant 
of vested rights to which they are normally entitled to in law. 


Appeal under Clause 15 of the Letters Patent against the Order of the Honoura- 
ble Mr. Justice Kailasam dated 26th June, 1968 and made in the exercise of the 
Special ie ae ater of the High Court in Writ Petition No. 2281 of . 1968 
presented under Article 226 of the Constitution of India to issue a Writ of "certiorari 
a the records of the respondent herein in his order dated 8th June, 1968 in 
R.C. No. 53604/67-N2 and quash the same. ; 


K. K. Venugopal and S. Ramalingam, for Appellant. 


The Government Pleader, for Respondent. 

The Judgment of the Court was delivered by 

Ramaprasada Rao, J.—This Writ Appeal is directed against the Judgment of 
Kailasam, J., on a petition under Article 226 of the Constitution of India by the 
appellant before us for the issue of a Writ of certiorari calling for the records relating 
to the order of the District Revenue Officer, Thanjavur, dated 8th June, 1968, and 
to quash the same. The appellant, Messrs. General Suppliers and Manufacturers, 
äs a partnership firm carrying on business at No. 87, North Main Street, Thanjavur. 
From 1962 in any event the firm had the benefit of three licences commonly known 
as DL-4, DL-5 and DI-8, issued unde, the Madras Prohibition Act, Madras Dena- 
tured Spirit, Methyl Alcohol and Varnish (French Polish) Rules, 1959, hereinafter 
called Act and the Rules respectively. It appears that originally these licences 
were granted in favour of Sri V. Janakiraman, the Managing Partner of the Firm 
and was renewed from time to time until the licences were transterred in the name 
‘of the above Firm. V. Janakiraman however continued to be the Managing Partner 
of the said business.: He had also other businesses of his own at Tiruchirapalli and 
he had to necessarily attend to the same by visiting his place of business at Tiruchira- 

i which was only about 34 miles away,trom Thanjavur. Whilst so, the respondent 
assued on 21st May, 1968, two show cause memos. addressed to the Managing Partner 
ot the Firm, wherein it was stat d that V.Janakiraman was found guilty under section 
7 (1) (a) (ii) ot the Essential Commodities Act read with Clause 5 of the Fertilizer 
Control Order, 1957, that on verification of his accounts ona particular day the Firm © 
bad in its possession an excess of varnish over the allowed quantity of 395.5 litres 
thereof and that therefore there has been a violation of rule g (iii) (a) and es) of the 
Rules and Condition No. 6 (a) (i) of the licence in Form DI-5. An explanation was 
called for. A due explanation was submitted by the Firm through V. Janakiraman, 
the Managing Partner. ' The explanation was not accepted and the respondent 
‘passed the im ed order stating-that Thiru V. Janakiraman having been found 
guilty of an offence as set out above was by itself a violation of rule g (iii) (a) and 
as he was not permanently residing in Thanjavur there has been a consequential 
violation of rule 9 (iii) (6) of the Rules as well. He also found that the possession 
of the excess quantity of varnish on the date or dates . when the Firm’s accounts 
were inspected would come within the teeth of Condition No. 6 (a) {i) of the licence 
normally known as DL-5, and as a result thereof he did not’accept the explanation of 
V. Janakiraman as also that furnished D other partner of the Firm, and cancelled 
all the three licences in Forms DL-4, DL-5 and DL-8 by then held by the Firm. 
“The appellant was also interdicted not to sell or otherwise dispose of the stocks held 
‘by him under the licences subsequent to the receipt of the impugned order. : 


The appellant aggrieved against the cancellation of the totality of the licences 
held by the Firm, filed an application under Article 226 of the Constitution of India 
praying for the quashing of the said order on the ground that it was without jurisdic- 
tion and without authority. His main contentions before Kailasam, J., which are 
repeated before us, were as follows. His case is that rule 9 (iii) (a) is not at all 




















Íl) cans, sobřLikk’s & maiad. ò. dist. REV. OFFICER (Ramaprasada kao, J). 73 


attracted in this case aš it would apply only at the time when the authorities con- 
cerned consider wheher the original grant of the licence to an applicant is feasible 
‘or justified. Also his case is thatthe conviction referred to in the proceedings impug- 
ned was-unrelated to the conditions prescribed and.that the fact that there was a 
conviction of the Managing Partner under the Essential Commodities Act in 1962, 
as evidenced by the Judgment of this Court in GA. No. 335 of 1961, cannot be the 
foundation for cancellation. of a licence already granted to an. applicant and which 
the applicant was beneficially enjoying for several years in the past. The appellant 
‘also urges that the licences at all material times and at any rate‘ from 1962, were 
issued to the Firm and not to V. Janakiraman, asis contended, and therefore’ the 
alleged violation of rule g (iii) (b) of the Rules has not obviously. been brought home 
to the appellant in the normal and gees sense of the content of the Rules. 
The appellant also would urge that the possession of varnish, though it-might be in 
excess of the quantity prescribed, cannot: be a violation of clause’ 6 -(a) B -of the 
conditions of the licence attached to DL-5, since there can be-a violation only if the 
appellant was in possession of excess quantity of denatured spirit and -not, a finished 
product like varnish.’ The appellant therefore-would-say:that there-has not been -a 
violation in the sense set out and pleaded by the respondent in the im ed order 
and that therefore the cancellation of the licence is without authority and has to be 
uashed. Kailasam, J., who heard the matter in the first instance came to the con» 
clusion that there has been a violation as indicated in the impugned order.. ‘The 
learned Judge was of the view that after the grant-of the licence the fact of conviction 
was brought to the notice of the licensing authority and that would entitle the licen» 
ing authority to cancel the licence under rule g (iii) (a). He- was also of the view 
that the licensee ceased to be a resident of Thanjavur and therefore the appellant was 
not entitled to the continuance of the licence in-his name. He also held that posses- 
sion of excess quantity of varnish of which methylated spirit is the main ingredient 
without proper explanation has to be construed as a contravention of the conditions 
of the licence. He therefore dismissed the Writ Petition. - a ee, ee `; 
In our view, the order of the respondent is not sustainable at all. The first 
of the grounds that there is a violation of rule 9 (iii), has no relevance to the facts of 
the instant case. Rule 9 (iii) deals with the conditions to be satisfied before a licence 
is granted and sets out the procedure to be followed in dealing with- applications fer 
the issue of licences. The appellant has already been granted a licence and it is 
inappropriate, unless the licence expressly prescribes, to invoke this provision to 
cancel an existing licence. Licences also create vested rights and ‘they ought not tò 
be lightly disturbed unless exigencies are so emergent and necessary todo so: It is 
also essential that the authorities exercising such Jurisdiction should bear.in mind 
that cancellation of a licence by way of a penalty involves the bringing home of an 
offence to the delinquent licensee and it should be proved nd all reasonable 
doubt. On a persual of the records, we-have observed that V. Janakiraman was 
convicted for a technical offence under the Essential Commodities Act, and that 
apart, such a conviction was not before the grant of the licence. Rule g (iii) {a) is 
not apposite for consideration and much less to be made the base for the cancellation 
of an existing licence. Even so rule g (iii) (4) has been misapplied. Apparently 
the confusion has arisen because of a misconception that the licensee was 
V. Janakiraman. Even the show-cause notice issued belies this assumption. The 
notice is addressed to ““ the Managing Partner Thiru V. Janakirman, M/s. General 
Suppliers and Manufacturers, No. 87, North Main Street, Thanjavur”. The place 
pig sores is No. 87, North Main Street, Thanjavur. It is not su that the 
ee firm has changed its place _of business. On the other hand, 
eaaa one of the partners, is said to be having some commercial interest 
in Srirangam, Tiruchirapalli District, which is within motorable distance from the 
licensed premises. Such a dual enterprise assumed by one of the partners is termed 
as‘change of address of the licenced premises and that by the Firm, which is the 
licensee. This allegation is without any substance. As long as the licensee is 
carrying on the business in the licensed premises through one of the partners, it 
cannot be said that there is any semblance of a violation of rule g (iii) (b) of the Rules, 
10 
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» The last ground on which the impugned order,rests is that the Firm was found 
in possession of varnish of more than the stipulated quantity and that there has been 
a consequential contravention of clause 6 (a) (i) of the conditions:attached to the 
DL-5 licence. The relevant condition of the licence has only to be read to reject the 
projected violation - comprehended in the impugned. order.. Condition 6 (a): @) 
prohibits the sale of varnish at‘one time in quantities exceeding the limit allowed for 
ion at a time by the purchasing licensee in the case of sale to holders of licences. 
We are unable to appreciate, how this condition in DI_-5 ican he relied upon to entail 
the cancelation of the licence under consideration. It was however argued at the 
Bar before Kailsam, J., and. even before us, that there wag an excess quantity of 
varnish with the appellant on the date or dates of inspection, which according tg 
, the respondent was in excess of the prescribed quantity noted in DL-s., On a 
careful perusal of the,licence we are unable to find any prescription therein regard 
ing the quantity of varnish, possessable by-a licensee under DI-5,- On, the other 
hand, there is a limit for the possession of denatured spirit. Warnish-and denatured 
spirit are indeed two different commodities, May be that - varnish. may contain 
denatured spirit; but it is not denatured spirit by itself. , To sustain an order for 
abrogating a vested right, the charge should be more clear, specific and, explicit. 
By implication no one can be found guilty, Such is not the norm of any jurisprudence 
and much less quasi-criminal jurisprudence, . which by reason of special statutes 
deal with penal provisions requlang ice wiping,out of rights. ` Justice should not 
only be done but seem to be done.. To apply a rule wrongly and thereafter justify 
its application by a pmori reasoning ought not to be encouraged: Weare unable 
to agree with the observations of Kailasam, J., that a prescribed condition in DI-5 
has been transgressed since possession of excess quantjty of varnish tantamounts to 
possession of excess quantity of methylated spirit, as the-latter is the main ingredient 
ofthe former, c.a e Ja e Te ek a as Ea Seat a 
We'have already expressed ‘the view that thére’ was tio violation of rulé''g (iii) 
(a) or (b) of the Rules. With vibe we are unable to subscribe tb the’ view of the 
learned Judge. The respondent by cancelling the totality of the licences granted 
and enjoyed by the appellant was not withdrawing any privilege, but on the. other 


eed. 


hand. he has unreasonably, without ma iction and without just cause di 
the appellant of vested rights to wHich they are normally entitled to in law and in 
accordance with the provisions govérning the same. ` fae e 
The impugned order being thus founded and as the'content of rule g (iii) (a) or 
(5) or condition 6 (a) (i) of the DL-5 licence cannot be pressed as against the appel- 
lant, the order of the respondent dated: 8th June, 1958, has to founder, as there are 
patent errors therein resulting in manifest injustice. © ` a - 
oo cae f z S T ' at et 

~- The order of, the District Revenue Officer, Thanjavur, which is impugned in 
these proceedings, was passed without jurisdiction and it myst be and is hereb: 
quashed. ‘The Writ Appeal is allowed with costs. Counsel’s fee Ri. 250, 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
i (Special Original Jurisdiction.) ` ` DNT 
TO: PRESENT :—MR.. Jusrick P. RAMAKRISHNAN. . 

T. K. E. Mohammed Yousuff, No. 60, Tanjore Road,Tiruchi- 

` rapalig. ` K Opo g n , 


i 


LRS 
‘ 


Petitioner* 
BSS oan ni o : z i ats S Mi i 
The Accommodation Controller, Tiruchirapalli and the Revenue 
Divisional Officer, Tiruchirapalli, and another TE ` Respondents, 


Once the Government obtains possession of any premises for the requirement 
of the Government servants, under the Rent Control Act, a composite 
relationship is created whose main features are, the statutory tenancy `of the 


to enter into an agreement with the landlord about the quantum of rent, 
subject to the power of the Accommodation Controller to fix the: rent where 
no such agreement is possible and subject to the statutory fixation .of fair rent. 
fe I r $ ee ays os F 
Possession during that period is deemed that of the Government; itis the Govern- 
ment; who selects the dllottee and also ‘arranges for the subsequent 
allotments from time to time. At none of the intermediate s , the position 
of the Government as a statutory tenant ms-a-cis the landlord comes to an 
end.'. The landlord, on the noe e a situation where one allottee officer 
vacates the building, cannot claim that the landlord has a right to proceed under 
‘the machinery of the Act as if a vacancy has arisen afresh which gives him the 
right of giving ‘notice of-vacancy and the obligation of the Accommodation Con- 
troller to respond-to the notice within seven days and the further right of the 
landlord eA he ee in the event of 
the failure of the Accommodation Controller to give the necessary intimation that 
the premises are required by the Government. f : 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Coùrt 
will be pleased to issue a writ of certiorari calling for ‘the records from the file of the 
first respondent in R.Q. No. 1-B 3/2130/66 dated 5th March, 1966 and quash the 

T. Chengaloaroyan, for Petitioner. - ' 

` J. Kanakaraj, for Government Pleader, for rst Respondent. f 

K. Alagiriswami for V: Ramaswami, for 2nd Respondent. 

The Court made the following l 
__ _ Orper:—This Writ Petition raises an important question the scope 
of the Madras Buildings (Lease and Rent Control) Act, 1960 (Madras Act XVIII 
of 1960) (hereinafter called the Act) in its application to buildings allotted by the 
‘Government for governmental or for occupation of Government Officers 
under the provisions of section 3 of the Act. : ' 


Before reference is made to the law on the subject, it will be useful to put down 
the facts of the case briefly; The petitioner is the owner of premises bearing door 
a e e n aa S E 


BARAS aAA — 


* W.P. No. 1334 of 1966. 4 : ~ ESth January, 1969, . 
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No. 24, Convent Road, Cantonment, Tiruchirapalli. It had been allotted at an 
anterior period in 1956 after the notification of the vacancy by the landlord under 
section 3 (1) (a) (i) of the Act, to.one Narayanaswamy Special Deputy Tahsildar. 
This Officer subsequently built a house of his own for residence, and was about to 
vacate the aforesaid building-of the petitioner. When the Accommodation 
Controller, Tiruchirapalli, the first respondent was made aware of this fact by 
Narayanaswamy, the Controller allotted the building to one C. Venkataswamy, 
Treasury Officer, Tiruchirapalli, by proceedings dated ist February, 1966, from 
the date of vacating by. Narayanaswamy. This order :öf -the “Accommodation 
Controller was also communicated to the petitioner. 12 Pit 
The order states ‘ epee yA tay 


“The Accommodation Controller, Tiruchy allots the above premises to Sri 
O. Venkatasami, B.A., Treasury Officer, Tiruchy, with effect from the date of 
vacating by Sri Narayanaswamy, Special Tahsildar, Bettermént Levy, Tiruchy. 
The rent for the premises is Rs. 35 (Rupees thirty five only) per mensem...... 
The possession of the premises should be handedovér only ` tò the re-allottee or 
‘to the person authorised by the Accommodation Controller at the time of ‘vacating 
‘the premises and it should not be handédover to the landlord or to his agent. 
The allottee should pay an advance of one month rent to the'landlord.” ~ 


The allottee was requircd. to call at the office of the Accommodation Controller 
with a non-judicial stamp paper to the value of Rs. 2.50 for . executing the nece- 
sary agreement in favour of the Government within a week from.the date of occupa- 
tion of the premises. ‘There was also a direction in. the, foot-note that. the, dllottee 
should handover possession of the building only to another re-allottee or to the 
Accommodation Controller and not to the landlord on any account, = ` 


s . 1 ve 
Tt would appear ihat after the issue of the ahove order there was some dispute 
of which the main features were that Venkataswamy, the allottee, complained to 
thë Accommodation Gontrqllcr that when.he went to take possession of the premises 
he found that Narayanaswamy had handedover the key of the building. to the 
landlord. Wenkataswamy then sought the help of the Accommodation Controller 
-for recovery of possession from the landlord. When the Accommodation Controller 
‘brought this allegation of Venkataswamy ‘to the notice of Narayanaswamy, the 
latter replied that it was untrue that he. had given the key to the landlord. 
Narayanaswamy asserted that the key of the premises was with him, and that. he 
never refused to hand over the key to Venkataswamy; but it was the landlord-who 
had put another lock on the outside door of the building along with the lock which 
Narayanaswamy had put. He suggested that action may be taker ‘against the 
landlord and the lock returned to him. Apparently Venkatasamy did not oécupy 
the premises thereafter. At this stage, the petitioner came forward stating that on 
coming io know that Narayanaswamy had vacated the prerhises on 4th February, 
1966, he was intimating the vacancy on 5th February, 1966 to the Accommodation 
Controller, and wanted the allotment of the hoyse to him for his personal occupation. 
Subsequently, at the instance of the petitioner, the Government on gth February, 
1966 passed an order of stay, which was vacated on`1st March; 1966. Thereafter, 
the Accommodation Controller passed a fresh order alloting the premises on 4th 
March, 1966 to one Thirugnanasambandam, Senior Inspector of the Co-operative 
Department, the second respondent hercin. 
The stand taken by the petitioner for his relief in this writ petition under Article 
226 of the Constitution is that when Narayanaswamy, the outgoing tenant vacated 
on 4th February, 1966, a situation arose which was tantamount to the arising of 
a vacancy within the meaning of section 3 0) (a) (1) of the Act. Thereupon the 
landlord could put into operation the machinery of the succeeding provisions of 
that section, by giving notice of the vacancy to the Accommodation Controller, 
Thereafter if the Accommodation Controller did nót intimate to the landlord that 
the building was required for governmental purposes -within serven days of -the 
receipt of the intimation of vacancy, the landlord has the liberty to let the building 
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to any tenant or to occupy it himself, under the provisions of section 3 (3) of the 


-Act. As against this, the stand taken by the respondent, Accommodation Controller 


is that the stage when the provisions of section 3 (3) had to be applied arose when the 
building had to.be allotted for the first time on the intimation of vacancy in 1956. 


,_ At this time, the Accommodation Controller had allotted the vacancy to 
Narayanaswamy a Government servant. Thereafter the Government occupies-the 
position of a statutory tenant vis-a-vis the owner of the house, and the Government 
Officer who gets into occupation is a licensee under the Government. No doubt 
the terms of the tenancy may be agreed upon between the allottee-Government 
officer and the landlord, but a relationship of landlord and tenant exists only as 
between the owner and the Government by the force and the statute, and not bet- 
ween the owner and the particular allottee-officer who is in occupation from time to 
time. -Reliance for this position was sought by the respondents from a decision of 
Srinivasan; J.y in Shak Mohamed v. State of Madras, where the learned Judge 
observed as follows : ' : f 


“Section g of the Act enables the Government to obtain possession of any 
premises, the vacancy of which has been notified if the Government should require 
the premises for the occupation of a servant of the Government, or of any local 
authority, or of any public institution under the control of the Government 
Thereafter, the Government becomes the statutory tenant; and when it puts in 
any one of the above class of persons, i.s., a government servant or a local autho- 
rity or a public institution, as the occupier of the premises, that occupier does not 
become the tenant under the owner, but is only a licensee from the Government. 
The tenancy which is statutory is only as between the owner and the State Govern- 
ment. -What the Government do on the occasion of such allotment is to obtain 
an agreement in writing from the Government servant concerned whereunder 
he undertakes to vacate the building as and when the Government should require 
him to do so: A person who has been allotted premises in the above manner is 
not entitled to continue in occupation when he ceases to be a Government servant, 
or when he is transferred from the locality.” 


This view of a statutory tenancy as between the owner and the Government under 
the special provisions of the Madras Act, is made clear by the other provisions of 
that Act also. Thus, section g (5) states that the Government when it makes the 
necessary intimation to the landlord that the building is requircd for Government 

urposes, shall be deemed to be the tenant of the landlord, with retrospective effect 
kor the date on which the authorised officer- receives notice of vacancy, but „the 
terms of the tenancy will be such as may be agreed upon between the landlord and 
the tenant and in default of an agreement, as may be determined by the Controller. 
Thereby, by the force of the statute a relationship which can be described as compo- 
site is brought about. Its main features are (1) for statutory purposes the Govern- 
ment stands in the position of a tenant of the owner but not the particular Govern- 
ment servant who is allotted the premises from time to time; the latter is only a 
licensee under the Government (2) the terms of the tenancy may be made the result 
of an t between the allottee-officer and the landlord; (3) in the event of 
their failure to agree, it is open to the Controller to detérmine the terms of the tenancy, 
and (4) the terms in respect of the quantum of rent shall be subject to the fixation 
of fair rent by the Rent Controller. - 


The other provisions of the Act also throw further light in this connection. 
The two provisos to section 93 ( ) reiterate the possession of the Government as a 
statutory tenant. Section 3 8 states that if in the fair sia E J it is 
found that the rent is below rupees twenty five per month, the officer who has been 
allotted the house shall be deemed to have become the tenant of the landlord from 
the date on which such fair rent is fixed on the same terms, except as to rent, as 
obtained between the landlord and the Government on the said date. Section IQ, 
1 e eee 
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making provisions for repairs of the building, for which purpose the landlord may 
get possession of the building from the Accommodation Controller, leads also to 
the same conclusion. In particular, section 12 (3) (a) states that when a building 
is given back to the landlord for repairs, the landlord is required to give an under- 
taking that the building shall, on completion of the repairs, be offered to the autho-~ 
rised officer before the expiry of three months from the date of recovery of possession 
by the landlord or before the expiry of such further period as the A officer 
may, for reasons to be recorded in writing, allow, for re-allotment to any person 
named by the‘authorised officer. Section 12 (4) also supports the above ‘inference. 

There is, therefore, reason to hold that under the peculiar provisions of the 
Madras Act, a composite, relationship is created whose main features are the statu- 
tory tenancy of the Government under the landlord, and the allottees’ possession 
as a licensee under the Government, subject to certain conditions which give the 
allottee the liberty to enter into an agreement with the landlord about the quantum 
of the rent, subject to the power of the Accommodation Controller, to -fix the rent 
where no ‘such agreement is possible, and subject to the statutory fixation of fair 
rents „But possession during that period is deemed that of the. Government; it is 
the Government who selects the allottee and also arranges for the subsequent.allot- 
ments from time to time when one allottee-Government officer has to leave for some 
reason or other, like retirement, transfer and so on, and another allottec-officer is 
inducted in his place into the premises, At none of the intermediate stages, ‘the 
Government’s position asa statutory tenant vis-a-viythe owner of the house comes to 
an end; nor can the owner of the house on the arising of a situation where one allot- 
tee officer vacates the building claim that the statutory tenancy of the Government 
has come to an end, and that, he (the landlord) has a right to. proceed under the 
machinery of the Act as if a vacancy had arisen afresh which gives him the right of 
giving. notice of the vacancy and the obligation of the Accommodation Controller 
to, respond to the notice within seven days and the further right of the landlord to 
proceed to let qut the building or occupy it himself in the event of failure of the 
Accommodation Controller to give the necessary intimation that the premises are 
required by the Government. - soa de a 

_ Decisions cited before me and relied upon by Sri Chengalvaroyan, the learned 
Counsel for the petitioner in T. K. Rajagopalan, In rel, Reo. Div. Officer, Salem v. 
Krishnamagthi4, and ‘Mohanarangiah v. Official Assignes*, do not at all deal with this 
question, but they deal with entirely different matters. It is not, therefore, neces- 
ag ey canvass either their purport or the principles which the learned Judges had 
to lay down in those cases. It is also not necessary to refer at any length to the 
decision in Mangilal v. Stats of M.P.*, which dealt with the provisions of a different 
regulation, namely C. P. and Berar Regulation of Letting of Accommodation Act 
(II of 1946) which did not contain terms relating to statutory tenancy of the 
Government such as those found in the Madras Act. ` l ; 

I therefore, find that the petitioner is not entitled to hold that a vacancy arose 
afresh when Narayanaswamy, the previous allottee vacated the premises, and to 
claim the right to gain possession of the house on the all ground that the 
Accommodation Controller had failed to intimate afresh the intention of the 
Government, cither for itself or for its officers to occupy the building, within seven 
days, after the petitioner had intimated the arising for vacancy on the occasion. 
when Narayanaswamy vacated the building. i ; r : 

The Writ Petition is, therefore, dismissed. No costs. 


_V.S. ; Petition dismissed : 
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a (1951) 1 MLJ. 92: ALR. 1951 Mad. or (1965) 1 MLJ. 221: ALR. 1995 Mag, 
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a s [FULL BENCH] 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
_- Pargent:+-Mr. M. ANANTANARAYANAN, Chief Justice, MR. Josrice P. Raua- 
XRIBHNAN’ AND ‘Mr. Juster M. NATESAN. 


R: Lakshminarayanan and others .. Appetlants* 
0. hd I 
V. A. Maruthappa Nainar and others .. Respondents, ' 
Gonstitution of India (1950), Article 226 and Ths Rice-Milling Industry (Regulation) Act 
(XXI of 1958)—Writ of certiorari—Application—Locus standi of a Lincensee of an 
existing rice mill to apply for writ of certiorari to quash the grant of a permit for estab- « 
dishment of a new rice mill in the locality. pi ia tee PS 
Article 226 of the Constitution confers powers on High Courts in language of 
: the widest amplitude to issue to any person or authority, including in appropriate 
cases any Government orders or writs, including writs in the nature of habeas 
corpus, mandamus, Prohibition, quo warranto and certiorari, or any of them 
“not bhly for enforcement of fundamental rights but also for any other purpose. 
The Article does not, in terms, provide as to who can apply for writs or orders 
thereunder. : 3 
The broad principles are well established. The interest of the applicant need 
not be proprictory, but as a claim for certiorari implies a grievance, there must be 
a grievance—a grievance that the Court would take cognizance of. Havin 
regard particularly to the amplitude of the power of the Court that may be invo. 
under Article 226, a scrutiny of the locus standi of an applicant for certicrari is 
clearly necessary to keep off meddlesome interlopers and professional litigants 
invoking the jurisdiction of the Court in matters that do-not in the least concern 
them. A 
The decided cases show that, when certiorari is. sought, the Court generally 
looks for some personal interest of the applicant-in the matter, something more 
substantial and related to the applicant than due observance of law by authori- 
ties, and do not countenance’ a mere excess of zeal in the ‘observance of law by 
others. A person who is denied a permit or one who is wrongfully deprived or 
refused something to which he is entitled, or on whom a legal burden is cast are 
obvious cases. But that does not exhaust the list. Other persons may be affected 


and genuinely cc pata by excess or abuse of powers. The uirement as 
to the standing of an applicant for certiorari cannot be ‘circumscri by any 
narrow definition. Of necessity it would vary according to the law administered, 
the illegality alleged, and the grievance suffered. The right to apply for relief 
deeming himself aggrieved—if that is the test—is one thing ; making out a case 
for the issue of ca tiorari is a different thing. That would depend on’ the judicial 
scrutiny of the record in relation to-and his establishing: one or other of the re~ 
cognised grounds for quashing. The necessity:for judicial scrutiny, when a person 
comes to Court complaining against an act of commission or omission of an admi- 
nistrative authority regulating trade, business or occupation under law which 
prejudicially affects him, springs from our concept of the supremacy of the Rule 
of Law and the authority of the Court to determine the legality of the act. ` The 
fact that the licensing law vests the authority with some discretion in the- matter, 
does not take the act of the authority out of judicial scrutiny. When an authority 
- is entrusted with discretion, the authority must direct- himself properly in law. 
‘He. must direct his attention to shatters which he is bound to consider and he must 
- exclude. from consideration , matters which are irrelevant to what he has ‘to 
consider, If he does not obey those rules, then he oversteps the bounds of his 
jurisdiction. In matters that could vitally-affect citizens in their normal avocations, 
trade and business, there is no such thing as absolute discretion in administrative 
* W.A. Nos, 458 of 1967, -32, 66, 193, 197, ` 
302, 328, 457, 438, 463 and 496 of PIB apt January, 1969, 
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~ authorities. The law on these matters, to be valid, has to provide guide lines 
and the discretion has to be controlled by the guide lines. i 


If the law is wrongly administered and an existing rice mill owner is prejudicially 
affected in consequence, his interest in due observance of the law_is personal and: 
sufficiently substantial. An existing rice mill owner who has objected to the 
installation of a fresh rice millin the locality and contends that he has been pre- 
quailty affected by the grant of permit for installation of a fresh rice mill, 

sufficient interest to give him locus stands to make an application for certiorari 
under Article 226. 


` Appeal under clause 15 of the Letters Patent a the Order of the Honoura- 
ble Mr. Justice- r dated 16th February, 1967 and made in the exercise of 
the Special ap PSAN S of the High Court in W.P. No. 2298 of 1966 present- 
ed under Arüede c 226 of the Constitution of India to issue a writ of certoran calling 
for the records of the 2nd respondent in G.O.Ms. No. 428 (Food), dated 14th i 
1966 and to quash the same, etc. 
. V.K: Thiruvenkatachari for G. Ramaswamy and M. Kalyanasundaram, for Appellant 
(In W.A. No. 458 of 1967). 


K. Parasaren, for ist Respondent. 
N.T. Vanamamalai and B. Ramamuyrihi, for Appellant (In W.A. No. g2 'of 1968) 
T. R. Srimtoasex, for grd Respondent. 
~. V.P, Raman and N. R. Chandran, for Appellant (In W.A. No. 66 of 1968). 
R. Nateson, for Respondents 3 and 4. 


V. Vedantachari for K. Parasaran and T. Vadivel, for Appellant (In W.A. No. 
193 of 1968). 
K. K. Venugopal, for Appellant (In W.A. No. 197 of 1968), 
F. V. Raghavan, for and Respondent. 
_ V. P. Raman and N. R. Chandran, for Appellant (In W.A. No. 302 of 1968). 
"F. Srinivasan, for 3rd Respondent. - ^+. 
V. P. Roman and N. R. Chandran, for ‘Appellant (In W.A. No. 328 of 1968). 
K. K. Venugopal, for 1st Respondent. `, 
V.P. Ram:n and N, Chandrasekharan, for Appellant (In W.A. No. 457 of 1968). 
V. Sridevan, for grd Respondent. — 
P. Balakrishnan for Appellant (In W.A. No. 458 of 1968). 
'N. V. Krishnan, for grd Respondent. 
V. P. Raman and S. Thamotharan, for Appellant (In W.A. No. 465 of 1968), 
F. Vedantachari, for 1st Respondent. 
V.P. Raman and S. Thamotharan, for Appellant (In W.A. No. 486 of 1968). 
y. Vadantachari and T. Rangaswamy Iyengar, for Respondents 3 to 6. 
. The Government Pleader, for State, J 
The Judgment of the Court was delivered by 
í Natesan, F:—The short question for consideration by the Full Bench in this 
batch ‘of writ appeals is,- ‘whether a licensee of an- existing rice mill has locus standi 
to-apply for a writ of certtorar to quash the grant ofa permit for the establishment of a 
new rice mill in the locality, under the Rice-Milling Industry (Regulation) Act, 
XXI ‘of 1958 (hereinafter referred to as the Act). The appeals have been pre~“ 
ferred from the dismissal of petitions for certiorari on the ground that an existing rice 


mill owner is not a person aggrieved by the grant of permit to another and has no | 
standing to apply for certiorari. In Kuppuswami Pillai v. The Stats of Madras’, : 





Ës 1. W.P. Nos. 2332 of 1966-¢te. 
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Kailasam J., observed that the mere fact that a person who has a mill in close proxi- 
mity to the one to which licence has been granted is likely to suffer financial loss 
is not sufficient to make him an aggrieved person entitling him to maintain a writ peti- 
tion challenging an order of the licensing authority granting permit to a new applicant. 
In taking this decision, the learned Judge considered that the matter was not res 
integra but governed by the decision of a Division Bench of this Court in Lakshmi 
Ammal v. Vaithilingam?, Proceeding the learned Judge held that the decision of 
Rajagopalan, J., in Abdul Mazid v. State of Madras’, taking a contrary view could not, 
in view of the decision of the Division Bench, be said to be good law. But the con- 
trary view finds confirmation of the observations by another Division Bench in 
Thingengadam v. Muthu Chettiar. a 
The Rice-Milling Industry (Regulation) Act, 1958 is an Act to regulate the 
Tice-milling industry in the interests of the general public. Manifestly, it is a restric- 
tion on the ous on of business of rice-milling. Section 8 of the Act prohibits 
the establishment of any new rice-mill by any person or authority after the commence- 
ment of the Act except under and in accordance with a permit granted under section 
5 of the Act. The permit has to be followed by securing a licence under section 6 
for Snae on rice-milling operation. There is a prohibition against an owner of 
rice mill changing the location of the whole or any part of the rice-mill, and against 
expansion of th rice-mill except with permission. Severe penalties, imprisonment 
and fine, are provided by section 13 for contravention of provisions of section 8. 
Section 5 (1) requires an application to be made to the Central Government, for the 
grant of a permit for the establishment of a new rice-mill or for re-commencing rice- 
milling operation in a defunct rice-mill. Under statutory powers, the Central 
Government has delegated its function to the State Board of Revenue. Section 5 (4) 
Sa asi a full and complete investigation to be made in the manner asad S 
ore the grant of a permit. The investigation should have due regard to the 
number of rice-mills operating in the locality, the availability of paddy in the locality, 
the availability of power and water supply for the rice-mill in respect of which a 
permit is applied for and the type of the rice-mill—huller type sheller type or combined 
sheller-huller type. The investigation has also to be directed to ascertain whether 
the functioning of the rice-mill would cause substantial unemployment in the locality 
and other matters that may be prescribed. The Rules made under the Act bring 
out more clearly the object of the Regulation. They emphasise that the investiga- 
tion shall be made with a view to ascertaining whether the grant of a permit is 
necessary for ensuring adequate supply of rice. Information has to be gathered. as 
to the pattern of trade and commerce in rice in the locality, the effect that the opera- 
tion of the new or the defunct rice-mill may have on the local economy, and the 
necessity or otherwise for an addition to the productive capacity of the existing rice- 
mills in the locality. The inquiry inter alia must be directed to ascertain whether 
hand-pounding industry in the locality is already well-organised and whether the 
establishment of a new rice-mill is likely to affect adversely that industry. The 
object of the Act, it is manifest, is not to give monopoly in rice-mill business, but to 
regulate the rice-milling industry in the interests of the general public. At the 
same time, it emereges from the statutory provisions and Rules that the grant of a 
permit is not arbitrary, but should have due regard to the local potential for entertain- 
ing a new rice-mill or what may be called local economic expediency, namely, the 
availability of paddy in the area to be hulled, the existing number of rice mills which 
serve the public need, the availability of power and water-supply for the efficient 
ing of the rice-mills and the adverse effect a new rice-mill may have on allied 
industries like hand-pounding industry. Rice-milling industry is thus a controlled 
business and there is a restric.ion of the citizens right to carry on the business or 
occupation of rice-milling. The Regulation purports to impose reasonable restric- 
tions in the interests of the general public. In the cases before us, the existing rice- 
mill owners ing on business under the Regulation complain that the Regulation 
or Rules made thereunder have been violated by the administrative agencies, autho- 





1. W.A. No. 195 of 1962. : (Cri) 263 : (1957) 2 MLJ. 1. 
2 LLR. (1957) Mad. 845: (1957) MLJ, 3. W.A. No. 150 of 1968, 
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rised to grant permits, by granting fresh permits when not warranted under the 
R tion and Rules made the reunder. This contravention of the Regulation: or 
Rules, it is their case, prejudicially affects them, the local economy being disturbed: 
‘The Full Bench reference is confined to a very narrow question ; but Counsel 
Would raise other points. Jnter alia Mt. V. K. Thiruvenkatachari, learned’ Counsel 
appearing for the respondent in one of the cases, would contend for invalidating the 
Act itself.” It is said that the Act unreasonably restricts the carrying on of a common 
occupation and is,theréfore, violative ‘of the rights guaranteed ‘under Article 19' Gy (F 
of the' Constitution. “Reference is nade to the opinion’ of the Supremé, ‘Court, 
United States, expressed in New State Ice Co. v. Liselishan}, that a regulation which has 
the effect of denying or unreasonably curtailing the common right to’ engage in 
lawful private business, such as manufacturing ice, cannot be upheld consistent with 
the Fourteenth Amendment. 'It js urged that, if Act XXI of 1958 and Rules made 
thereunder could be utilised by an existing rice-mill owner to prevent a competitor 
‘from entering into the business, the Act should be struck down as-not regulating 
the rice-milling industry but as precluding persons from engaging‘in the industry. 
In view of the limited nature of the question under consideration’ in this reference, 
we leave open the question of vires of the Act. Nor-is it necessary forius to examine 
whether existing rice-mill owners are entitled to notice on an application for a permit 
to instal a new rice-mill in the locality and whether the authority, when overruling 
objections raised by existing rice-mill owners who: intervene must give reasons -for 
doing £0. > lie r TEN es = Perot T > tah Arce $ i a A mig aa 
_. ` Itisriot contended-for the existing rice-mill downers that any of their fundamental 
right is violated.’ They say‘ We do not have and we are‘not claiming any monopoly 
in the business. We are-carrying on business under the'restrictions imposed-by the 
Act and Rules made thereynder: When, without ‘due regard to Jocal econdiny, 
availability of paddy and the capacity df existing rice-mills, a permit is granted tb 
another person, thé grant prejudicially’ affects our ‘business. “But we are not freé 
to adjust'our econotiny. -We cannot shift elsewhere at our convenience ‘to maintain 
the required turnover for: profitable business. ~ Weare constrained to carry on the 
business under the Act and the Rules thereunder. ' Even so, let the new entrant be 
permitted to enter business; if that can be done subject to the same conditions, 
that is in duc- accord with the Act Rules, Arbitrary grants in breach of the law in a 
business activity regulated by the’ statute’ injures our business. ‘Gonstrain~ the 
authority administering the Act to apply the-law'and rules current to all and at all 
stages with án even hand, so that the rule of law may prevail *™. : The question is 
whether, when that is the prayer, it is correct for this Court to say, without examining 
whether in fact there is breach of any Rule or the Regulation and whether there is 
reasonable cause for feeling aggrieved, ‘that the grievance of an existing rice-mill 
owner, if any, isnot one which the Court should take cognisance of and grant redress 
under Article 226 of the Constitution, and turn him‘away at the threshold. ‘ Our 
answer, as will be presently seen, has to be ‘no’. ' , - a 
Article 226 of the Constitution’ confers powers on High Courts im language of 
the widest amplitude to issue to any person or authority, including in appropriate 
cases any Government, ‘orders or writs, including writs in the nature of habeas 
corpus, mandamts, prohibition, quo warranto and certiorari, or any of- therh not only 
for enforcement of fundamental rights but also for any other purpose. The article 
does not, in terms, provide as to who can apply for writs or orders thereunder. It 
is pointed out by the Supreme ‘Court in Calcutta Gas Co. (Prop.) Lid. v. Stats of. West 


_ enforced under Article 226 also shall ordinarily be sg aol or individual right 
of the peitioner himself, though in the case of some of the writs like Aabeas corpus 
or quo warranto this rule may have to be relaxed or modified.” ` 


1. 285 aN: . (1963) 1 SCJ, 406; ALR. 1962 SK 
T V: S, 268 at 277-379 R Ltd: 1044" at ‘1047, oe es 
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- In Election Commission, India v. Saka Venkata Reo}, the. Supreme ‚Gourt - observed 
that power of High Courts for issuing directions, orders or writs for purposes. other 
than fundamental rights. was confered with a view apparently to place all the High 
Courts in this country in somewhat the same position as the Court of King’s 
Bench in England.. In Basappa v. Nagappa*, the Supreme Court said : 

. _ © In view of-the express provisions in our Constitution wè need not now look 
. back to the early history or the procedural technicalities of these writs in English 
law, nor feel oppressed by any difference or change, of opinion expreased in parti- 
cular cases by English Judges. We can make an order or issue a writ in the ae 
of “certiorari in all appropriate cases and in ‘appropriate ‘manner, so long as we 
keep to the’broad and fundamental principles that regulate the exercise of jurisdic- 
tion in the matter of granting such writs in English law.” - 
‘In the light of the above observations, when on-the question as to who mnay ‘ligiti-~ 
mately apply for certiorari, it may not'be out of place to examine the broad principles 
on which the standing of an applicant for certiorari-is viewed in English Courts, 
We are assuming that there is good! ground fór the remedy. No ‘serious problem 
of locus stend: can properly arise, when a judicial or quasi-judicial order on a lis inter se 
between parties is sought to be quashed. In such a-case maniféstly ‘a party could be 
ed by an adverse decision, and, so, would have status to attack it... Again, 
if an authority has power to do an act under a statute-which will perjudicially affect 
the citizen, then,even though there are no two parties apart from the authority and the 
person affected, and the contest is between the administrative authority and a 
citizen opposing it, clearly the citizen,would be a person aggrieved if the order passed 
is against him.- The question of locus standt-actually ‘arises for consideration, when 
third parties who oppose such orders: are affected by‘them. “Is it open to them, 
‘because they have been prejudicially affected, to question the 1 ity: of the 
orders passed on one or other ground on which’a writ of certiorari could be issued ? 
"The citizen affected may not be able to aver infringement of any common law right 
or direct violation of his individual tight.” Yet the citizens interests might have been 
adversely affected by an unreasonable or arbitrary determination of the administra- 
tive authority. Keir and Lawson in Gases in Constitutional Law, 5th Edition 
at 406, have these to say on the question : 

“As has already been said, the direct control of public authorities becomes 
especially necessary when a subject cannot show that he has suffered the infringe- 
ment of an actual right. "The question therefore arises, what sort of locus standi 
an applicant for relief must have. The matter has been mainly discussed of 
recent years in relation to the prerogative orders, and the view is generally held 
that, although the older decisions seem to apply different tests to the various orders, 
at the present day the matter is entirely in the hands of the J udges, except where the 
Crown applies for an order and probably also where the applicant, though a subject, 
can show that an actual right of his has-been infringed. This-discretionary power 
of the Judges, since it allowes them to refuse an order on gencral grounds, also 
makes it unnecessary for them to insist on any proof of locus stands in the applicant; 
they can in a proper case say that his interest is too remote without giving any 
special reasons. Thus the p tive orders can be granted at the instance of 
any person who has an interest cient to satisfy the judges that he has reasonable 
grounds for his application ; and, for instance, it was once a matter of course for a 
brewery company to apply for certiorari to quash a licence granted to a rival 
company. This freedom from strict rules of locus standi would seem to be one of 
most valuable characteristics of the prerogative orders.” - 

In our view, this sums up the position in England neatly. To examine some of the 
leading cases : In R. v. Surrey, Fustices3, the Justices had made an order that the 
repair of certain unnecessary roads by the parishes should cease and be stopped up. 
An appeal against the order failed. The statute concerned had provided that 
notices of the stopping-up should appear at each end of the roads to be stopped up. 


1. (1953) S.CJ. 293: 1953) SCR 14n” 2 (1954) S.CJ. 695 : p359) 1 S,C.R, 350; 
(1953) 1 M.L], 702 : ALR. 1953 SÇ. 210 at ALR. 1954 S.C. 440 at 443, 
He 2e (1870) LR: 5 QB, 466, i 
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But notices had appeared only at! one end» of each of the roads. On. certiorari 
pent sought by an ‘ibhabitant, to have the order quashed, a question arose as 
to who-should apply for the writ. The following observations of Cockburn, 
O.J., governed: the case: 


“I entirely concur in the proposition: that, although the Court will listen to a 
. Person who is a stranger, and who interfere to point out that some other Court 
has exceeded its jurisidction, whefeby some wrong or grievance has been sustained, 
yet that is not ex debito justitiae, but a matter upon which the Court may’ properly 
exercise its discretion, as distinguished from the case of party sagrieved, who 18 
entitled to relief ex debito justitiae if he suffers from the usurpation of jurisdiction’ by 
another Court.” ` ha” nae 
The expressions certiorari “ of right ” or “ ex debito justitiae’ mean only certiorari that 
cannot be had until due grounds are shown, but, then will not be refused unless the 
grounds shown are answered. In Reg. v. Nicholson!, Vaugham Williams, L.J., 
remarked that, besides the case of an aggrieved person who applies as of ee for the 
writ, there is another case in which the Court has regard to the question whether the 
appclicant is an aggrieved person, and that is where the Court has to exercise its 
discretion as to the issue of the writ. “ In such a case ” it is observed, “ the Court 
will consider whether the interest of the applicant is so small, or his grievance so like 
that of the rest of Her Majesty’s subjects,'as to have no sufficient ground for the issue of 
a writ.” AL. Smith, L.J. observed that as a matter of discretion the certiorari 
ought not to go, as the applicants should have shown that they have a peculiar 
grievance of their own beyond some inconvenience suffered by themin cormmon with 
the rest of the public. In Rex v. Groom ex parte Cobbold3, a case under the licensing 
Act relating to sale of intoxicating liquors, Lord Alverstone, C.J., after observing 
that if he could see his way to decide against the applicants for certiorari who were 
only rivals in trade of the person to whom the licence had been granted and were 
taking a purely technical objection he should be glad to do so, made the rule absolute 
as he had to recognise their locus standi. He observed : 


“ As to the question whether the applicants for the rule are persons aggrieved, 
there can be no doubt that they have no real grievance arising from the omission 
to serve the notice in time. That, however, is not the sense in which persons apply- 
ing for a certiorari are required to be persons aggrieved. It is sufficient if they 
have a real interest in the decision of the justices, and they have in this case. They 
took the point now raised before the justices at the adjourned general annual 
licensing meeting and when the confirming order was made, and it would be too 
strong to say that they had not a sufficient interest in the matter to enable them 
to apply for the iule.” - ' 


In Rex v, Ex parte Howitt’, another case under the licencing Act in respect of sale 
of liquors, setting out the true principle on which Courts act in the matter of certio- 
rari, the Earl of Reading, O.J., observed: 


“ Here the applicant had an interest distinct from the general inconvenience 
which may be suffered by the law being wrongly administered.” 
It was further observed: - 
“The question whether a person has a particular interest in the subject-ma 
as distinguished from the interest which the general public has must always be a 
uestion of degree. Of course it may be that a person’s interest is so slight that 
e Court will not act upon it, but where, as here, it is substantial the Court is 
bound to issue the writ when it appears on the face of the order that there has been 
a wrongful exercise of jurisdiction in the sense of an excess of jurisdiction.” 
The applicant in that case, it is remarked, did not stand in the same category as a 
member.of the public who could be said to have only a general interest in secing 
that the law was properly carried out: but he had a particular interest in the subject- 


oe 





L ATI 2 QB. 455 at 471., 3, LR. (1921) 1 K.B. 248 at 255, 
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' matter and that was shown by the fact that he incurred the expense of instructing 


Counsel to secure if he could, the refusal of the confirmation, and to contend that 
the confirming authority had no jurisdiction. The applicant for writ in that case 
was only. a licensee of other premises in the same Borough. We may here notice 
that the principle, enunciated in the foregoing two.decisions, was accepted by a Full 


- Bench of this Court in S.. M. Transport v. Raman and Raman}, Referring to these 


decisions, the Full Bench observed: 


“ The true principle is to determine whether the ap licant has an interest 
distinct from the eae inconvenience which may be miere by the law being 
wrongly 

In Maurice v. London County Gounctl*, nterpretang | the-words “ persons aggrieved ” 

in a statute, Lord Denning, M.R., observing that the narrow view that had been 

given to the words in the Court that it meant a person who had suffered a legal 
grievance must be rejected adopted the following observations of the aan Gom- 
mittee,in Attorney - General of the Gambis v. N Jie. 


“ The words ‘ person aggrieved’ are of wide import and should not = subjected 

_ to a restrictive interpretation. ‘Fhey do not include, of course, a mere busybody 

- who is interfering in things, which do not concern him;-but they do include 

- a person, who has a genuine grievance, ‘because an order has been made which 
prejudicially affects his interests.” 


A wide interpretation has been | given to the words ; persons aggrieved,” even when 
they are found in a statute.’ When an order is passed against a person raadiis 
affecting his interest, he may have cause for genuine grievance. The determina~ 
tion need not have arisen between him and the authority; it would be sufficient if 
he had intervened to protect his interests. In the. English cases under li 

Acts cited above, an existing licensee, as a person concerned with the grant or with- 
holding of licence to another public house, way held to have sufficient interest to 
be a person aggrieved. Another illustrative case where the interest was not consi- 
dered remote to give lscus standi is the decision in R.V. Minister of Health ex p. Doret. 
There, an Auditor had surcharged Borough Councillors for overpa of expan 
and when the Minister of Health without jurisdiction ae n 
person who was only'a rate payer from the District which the Councillors, represented, 
applied for and had certiorari. In a recent case Reg. v. Russell ex parte Beverbrook 
Newspapers Ltd.®, the question arose whether the proprietors of a newspaper have 
sufficient standing to apply for certiorari to quash an order in committal proceedings, 
which lifted the restrictions against publication of the proceedings hipaa under 
the Criminal Justice Act, 1967, toa lirnjted extent only. ‘The Act permitted removal 
of the restrictions on an application by a person charged, and on the application of 
one of the five persons involved, the Magistrate lifted the ban limiting its effect to 
those parts of the proceedings relating to the applicant. The proprietors -of the 
newspapers contended that, in law, in the circumstances, they were entitled to an 
unlimited order and applied for orders of certiorari and mandamus. On the question 
whether the newspaper proprietors had a standing to make the application, Parker, 
G.J., observed that the standing of the proprietors of the newspaper to apply for 
the order was perfectly clear and they were certainly a person aggrieved, so as to 
bs able to make ths application. S.A. de Smith in his Judicial Review: of ‘Adminis- 
trative Action, at page 313, sums up the position ‘thus: ` 


Br Late nett DERE n.. in strict law any member of the public may ‘apply for 
certiotari to quash an order:"in practice no application is likely to succeed except 
one made by a person aggrieved; the meaning of a person aggricved is, for this 

- purpose, much wider than in most other branches of the law; but an applicant’s 
mal interest in the subject-matter of an impugned order may be too slight 
- or too remote for-him to be treated.as.a person aggrieved by it.” 


— 
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> Fhe -broad ‘principles are weli established.” The interest of the applicant need 
hot be-proprietory, but as a clainr for ‘certiorari implies a grievance, there must be a 
grievance—a gricvande that: the Court Would take cognizance of: Having regard 
particularly to the'Afnplitude of the power of the Court that may be invoked under 
nee 226,, a scrutiny df-the lotus standi of an applicant for certiorari is clearly neces- 
to keep off- meddlesome' ' ‘interlopers and professional: litigants invoking the 
sna a of the Court in matters that do notin the ‘least concern them. In 
Venkateswara Rao v; Government of Andhra -Pradesh+, the Supreme Court observes: 
s “This. Court held in ` the decision... Galextta Gaz Go. [Prop.] Lid. v. State 
of West Bengal?, ihat“ ordinarily ”. the petitioner who seeks to flean appli- 
~ cation under Article, 226 of the, Gonstitution should be one who has a personal 
_ or individual right in the subject-matter of the petition. A personal right need 
not be in respect.of a proprictory interest; it can also relate to an interest of a 
trusteg.,,; That apart, in exceptional, cases as the expression <‘ ‘ ordinarily.” ” indi- 
cates, a person who has been prejudicially affected by an,act or omission of an 
authority, can file a writ even though he has no proprieioiy or” even fiduciary 
` interest in ‘the: subject-matter: thereof:” a ae 
hag ‘existing, rice-imill ‘Gwner who cbatends t a he? is projudicialty affected -by 
the grant of a. permit for installation of another Milk in the locality contrary to law 
would, ‘manifestly uńdėr the ‘principles discusséd above''be entitled, to apply for 
relief under Article 226. A case where a business rival was held to be a~person 
aggrieved is the recent decision of the Supreme Court in Lakshmi Narain v. Ths State 
Transport Authority, Uttar Pradesh’, a case under the Motor Vehicles Act: Section 47 
(3) of that Act ee for détermination’ by, the Regional Transport Authority 
of the number'o generally or, of any specified type for which stage 
tarriage permite fay be granted ina region or in any specified area or route within 
the region. There is no specific ose for representations to be'made ~at an 
inquiry in the matter by persons, already providing transport facilities. . A revision 
is provided 1 for from the. order’ ‘at thé instance oor a person aggrieved. While answer- 
ing in the, affirmative, the question, whether, a fevision would lie at the’ instance of 
ap ‘existing operator as a | person, aggrieved, the Supreme Court observed: 
7 “ We'are unable tò say that no existing operator can be aggrieved by an order 
_ made undet'section 47, (3), increasing or decreasing the number of stage carriages; 
it would depend or the facts and circumstances of each case. Ima particular 
case it may ‘be to his advantage he then would hot file a revision against it, 
~ but if he files a revision when an order made under section 47 (3) is prejudicial 
to his interests, there is no ground for dénying him the right to approach the revi- 
"sional authority and seeking its order. “An order under section 47 (3) affects the 
" future working on ‘a’ route and ‘we are of the view that such an order would have 
“repercussions on the working’ of the cxisting operators, whether for their good or 


not.” 
_, Even so the i ti ofa freh rioe-mill would have ibs on 
vere he installation in Bs eins 


affected by the installation of a new rice-mill, - if the ped r vailable in the locality 
Aant Rt e EE r ea It is cer on Cie kal raca 
involved and on the authorities, that an existing rice-mill owner will have. locus 
standi to approach this Court for certiorari, if he is aggrieved by the grant of a permit 
for a fresh rice-mill in the locality. The Act may provide for appearance and repre- 
sentation’ by existing rice mill owners ih the locality. The Act may not provide 
for appearance and representation by existing rice-mill owners in the locality.’ -But 
the’ aithority"i is constrained, by the law and Rules made thereunder, to have due 

to ‘certain considerations. There is nothing to preclude an existing rice- 

mill owners’ suo- mots placing before: me authority these considerations, as failure 


T. (180) 2 Meet ee TOR TON ae 
W.R (S.C.) 37, 1968) 2. 8.C.J. a rii 1IS.C 63 
SCRI De s EA ads! S.C. 410 as : a a 


2 (1963) PROJ IA 106; ALR, 1962 











| 





| Tf]...  LARSHMINARAYANAN y. MARUTHAPPA NAINAR (P.B) (Watesan, 9). gt 


| 
| 
| 


l 








to have regard to them may effect him prejudicially. An adverse order. need not 
necessarily be against a person, who, as of right, is entitled to make representation. 
In Lakshmi Narain’s caset, the existing operator had been'given no statutory right to 
make representation. S. A. de Smith in, his Judicial Review 'of Administrative 
Action at, page 307, 'referring tọ authority, states: . , A a A 4 
“Tt would seem that one who has no right to appear or tò be represented at 
a hearing may nevertheless be a person aggrieved by the determination’ made in 
` consequence of that hearing.” wen aie l wa . 
It'is relevant, in this connection, to-refer to-the' decision of a Division Bench of this 
Court in Valliammal v. State of Madras4, where a person applied’ for '‘cerisorari to 
quash proceedings under’ the Land Acquisition Act in respect of a larid adjacent to 
his land. When the’ quéstion of locus standi of the applicant was raised, it was 
obgerved by this Court: >- va sf pe) Teas ' f 


“ It is not in dispute that the writ appellant has a site immediately adjoining 
the site proposed ‘to be acquired as a burial and burning. grourid ; if the writ 
appellant builds a house’ thereon, and other houses also spring up in the locality, 
the inmates of those houses may very well claim as the Kala Kshetra authorities 

` previously did, that the proximity of this cremation and burial ground is an 
injury ‘to health and hygiene. In that sense, the. writ appellant is a person affected 

` and it is in accordance with the principles of equity and law, that too rigid an 
‘interepretation of that term ought not to be adopted by Court.” 


The Court proceeded in the view that the applicant had, by reason ‘of his. local 
situation, a peculiar grievance of his own entitling him to a writ ex debito Justitiae. 
The decided cases show that, when certiorari is sought, the Court generally looks 
for some personal interest of the applicant in' the matter, something more substantial 
and related to’ the applicant than due observance of law by authorities, and do not 
countenance a mere excess of zeal in the observance of law by others. ‘A person’ 
who is denied a permit or one who is wrongfully deprived or refused something to 
which hé'is entitled, or on whom a legal*burden’ is cast are obvious cases. But that 
does not exhaust the list. Other persons may be affected and genuinely aggrieved 
by excess"or abuse of powers. The réquirement as to the standing of an applicant 
for certiorari cannot be circumscribed by ‘any ‘narrow definition. Of necessity it 
would vary, according to the law administered, the illegality. alleged; a the 
grievance suffered. ‘The right to apply for relief deeming himself aggrieved—if 
that is.the test—is one thing;, ing outa case for the issue of certiorari is a different 
thing. That would depend on the judicial scrutiny of the record in relation to and 
his establishing one or other of the recognised grounds for uashing. The necessity 
for judicial scrutiny, when a person comes to Court complaini against an act of 
commission or omission of an administrative authority regulating trade, business 
ör occupation under law' which prejudicially affects him, springs from our concept 
of the supremacy of the Rule of law and the authority of the Court to ‘determine 
the legality of the act. ‘The fact that the licensing law vests the authority with some 
discretion in the matter, does not take the act of the authority out of judicial scrutiny. 
When an authority is entrusted with discretion, the authority. must direct himself 
properly in Jaw. He must direct his attention to matters which he is bound to 
consider and he must exclude from consideration matters which are irrelevant to 
what he has to consider. If he does not obey those rules, then he oversteps ‘the 
pan of his jurisdiction. In matters that could vitally affect citizens in their 
ormal avocations, trade and business there is no such thing as absolute. discretion 
in administrative authorities. The Jaw on these matters, to be valid, has to provide 
guide-Lnes and the discretion has to be controlled by the guide-lines. We may here 
adopt the observation of Lords Redding in ‘Ridge v. Baldwin, where the léarned 
Law Lord said: : °° .- E pan eke ae 


Ioi vied 
1. (1968) 28.C.J. 74: (1968) 1 S.CR. 635: 2 ALR. 1967 Mad 332 at 333, 
ALR. 1968 S.C. 410 at 413. ee 3, LR. (1964) A.C. 40, an 








BB rth ieabRasM EAR JOURNAL RmbORIR” =~ o {ugeð 


a ee <». . nothing short of a decision of this Court (House' of Lords) directly 
in point would induce me to accept the position that, although an enactment 
expressly requires an official to have reasonable for his decision our law 
is so defedtive that a subject cannot bring up such a decision for review. however 
seriously he may be affected and however obvious it may be that the official 
acted in breach of his statutory obligation.” l i 


Of the decisions of this Court on the question under consideration, the earliest 
directly on the question is that of Rajagopalan, J., in'Abdul Mazid v.Stats of -Madras,1 
It was given-under the Rice Mills Licencing Order (1955) which was replaced by 
the Rice Milling Industry (Regulation), Act, 1958: It is not contended that the 
replacement of Litensing Order by the Act makes any difference. The appli- 
cant for ceritorari in that case was an existing rice-mill owner who objected to the 
grant of a fresh licence in the locality. On the question of focus standi of the appli, 
cant, the learned Judge observed: 


“In DT pinion a statutory right to object to the grant of licence or permission 
may not the exclusive test to apply in deciding whether an applicant for a 
: writ of certiorari is an -“ aggrieved” person entitled to challenge the validity of 


the- petitioner before me'certainly had an interest of his own in the ‘question, 
whether the third respondent-should be granted a licence to work a rice-mill in 
close proximity to the petitioner’s. That the statutory rules in the Rice Mills 
- Licensing Order did not specifically confer a fight on a trade rival, situate as the 
" petitioner was, to object to the grarit of a licence under that Order may not, in 
my opinion, affect the real principle to apply in such cases.” 


In the next tase, Ramasundara Nador. & Co. v. State of Madras, Jagadisan, J , having 
found against the applicant on the merits, considered it unnecessary to” examine 
the question whether the applicant had any locus standi. In Ramanathan Chettiar v. 
Board of Revénus, Madras*, when the question of locus standi of existing rice-mill owners 
was raised, Veeraswami, J., obser that, as the records established that the autho- 
rity was satisfied about the surplus position of paddy, before the issue of the, new 
rmits, the petition for certioreri netd not be dismissed for want of locus standi. 
There is hò express decision on the question of locus standi. ` 
Lakshmi Ammal v. Voithilingam', which Kailasam, J., purported to follow and 
is relied on before us, does not, on our reading of the judgment ‘(one of us was a 
party to it), decide the question of locus standi. The writ appeal was dismissed, at 
the admission stage, on an examination of the case-on.merits. It is observed 
therein: k : 7 
' “ There are no matérial’ to assume that the Commissioner did not’consider 
the relevant mattets. Further we are by no. means satisfied that, by granting the 
-licente tó the first respondent any right of the appellant had been affected 30 ay 
to entitle him to Approath this Court by way of a wrt of certiorari.” ` " 
The reference to ‘ right of the appellant’, it is apparent from the context in which 
the above observation was made is to the factual aspect. Referring to the argu- 
ment that the productive pee) of the village being limited the running of more 
than four rice-mills for the locality would entail a lessening of the business of the 
appellant in that only less paddy would come to his mill for husking, it was observed: 
“ That argument is based upon several speculative hypotheses, none of which 
‘hes been made out by the materials ‘available on record.” ” e 
We are unable to take this decision as determining that an existing rice-mill owner 
ag no locus, standi to question the grant of a permitfor a fresh neema in the locality. 
n Lakshmi Ammal v. Commissioner for Land Reveaus®, Veeraswami, J., declined to 


t 
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entertain the writ petition; filed by an existing rice-mill owner who had op the: 
Brant of a permit’to instal a new Tice-mill in the area, on the ground, that the Applj- 
cant could not be deemed, to be a person aggrieved. On writ appeal th m, 
Lakshmi Ammal v, Commissioner for Land Revenuel, the dismissal of the writ petition 
was confirmed, but on other grounds on the merits. On the question, of locus standi, 
the learned Judges observed: Hf. À wee ee EN, 
<“ Thè. conclusion reached by’ the’ learned Judge can, in our opinion, be. 
- Supported on the merits of the case as well.” es G 
The question of locus- siahdi >was not discussed. - Al. the- ‘same the learned Judges 


discussion and consideration by Kailasam, J., in Kuppuswami Pillai v. The 


Division Bench in Lakshmi Ammal v, Kaithelingam?, has held that the grant ofa new: 
licence to a person will not entitle an existing rice-mill licence holder to approach this 
‘Gourt for a writ of certiorari. In this view, the learned Judge would hold as already 
stated that the decision in Abdul Mazid v. Stats of Madras‘, cannot be said to be good 
jaw. The learned Judge observed: that, as the petitioners before him (existing rice- 
mill owners) were not aggrieved persons, they were not entitled to move this Court 
and ‘challenge the orders on any ground.’ It may be observed.that the learned 
Judge, however, examined the records produced by the Government and was satis- 
fied that an elaborate enquiry had been made by the authorities in compliance with 
the requirements of the Act and Rules. The learned Judge, it may be pointed out, 
in Vesrapps Goundar v. The State of Madras* quashed an order granting permit. on the 
application of an existing rice-mill licence holder observing: `, oS 
~ "It is no doubt true that thii Court has held that-an existing rice-mill licence 
holder is not a person aggrie redi- Bat the Court has the discretion to grant a writ 
` at the instance of even a stranger who brings to the notice of the Court that 
_ Statutory requirements’ have not been complied with........... iva a aa aana 
` This, in my opinion, 15 a fit case for the issue cf a writ, even though the petitioner 
: cannot he called ac aggrieved person.” . se : an 
The decision of Kailasam, J., in Kuppuswami Pillai v. The State of Madras}, 
was taken up in appeals Paramasivam v. Pannerseloan*. The writ appeals 
‘were dismissed at the admission | itself. On the question whether existing rice: 
mill owners who had objected to the grant of new permits are aggrieved perrons, 
it was observed that it was not necessary to examine the matter at any length for 
disposal of the writ appeals. The point particularly preased in the writ appeals 
was the absence of reasoning in the order granting a it and the Court was 
satisfied that there was an claborate a ar which all objections of the objectors 
were duly considered. The Gourt was inclined to agree with the contention of the 
objectors that the authorities, while granting the permit, were exercising oes, 
“some kind of a quasi judicial function, if for no other reason, for the sufficing 
reason that to refuse a permit, may be to abridge or curtail a fundamental right. 


In the appeal This uvengadam v. Muthu Chettiar?, Veeraswami 0.0.J., and Rama- 
Rao, J., from a decision of Kailasam, J., dismissing an application for 
certiorari questioning the grant of a permit for installation of a rice-mill by the repre- 
sentative of a temple on the ground that the order granting the permit was an admini- 
strative order and that in any case the applicant could not be considered to be an 
aggrieved person, the learned Judges examined the records and felt satisfied that 
the licensing authority, in making the impugned order under section 5 of the Act, 


J. ILR. (1964) 2 Mad. 869 at 871. 845 : (1957) M.LJ. (Cri) 263. 

2. WP. Nos. 2332 of 4966 etc.-betch.- -  - 5. ‘WP. No. 1043 of 1967. 

3. WA. No. 195 of 1962-1 “+ 6, W.A. Nos 87, 90 and 120 of 1967 batch. 
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had applied its mind to all the relevant matters enjoiried by the statutory provision 
to be taken into account. On the contention of the Government that the applicant 
in any cake cannot be regarded as an aggrieved person, the Court while o 

that the question did not call for consideration’ in the oe affirmed the principle. 
thatthe applicant munt have intrest tinct rom the ge Raman’ already set-out;- 
that the cant must have interest distinct from the general inconvenience which 
may be teed by the law wrongly administered. The learned Judges were 
inclined to the view that an existing rice-mill owner would be a person aggrieved,- 
for they observe, when examining the locus standi of the appellants fore them: : 


“ He is not a rival applicant for a rice mill permit, nor is he the owner of æ 
rice-mill, nor, es oe ee the matters specified 
in section 5 (4) of the Act.” . 


The decision of the Andhra Pradésh High Court in E Venugopala Reddi v. Amara 
Venkata Narasimhulx3, docs not help the respondent, as the- grant of permit in, that 
case was found to be in conformity with the licensing provision. It was o 

that an existing rice-mill owner could not object merely on the ground that there 
was | kelihood of his profits in the trade being diminished, -as he had no exchisive 
monopoly to do the rice-milling business in the area though he was entitled to his 
fundamental right under Article 19 (1) (g) to coe! on his trade or business. Mani- 

festly there was no ground for quashing. The decision of the Madhya Pradesh 
High Court in Meias Bai v. State of Madhya Pradesh, to which reference was made 
for the respondent, has no relevancy in the context of the issue now under consi- 
deration. The application for certiorari in that case was against an order enag 
an application for the grant “of rice-milling permit. The question of locus stan 

as such was not raised and considered. 


It is not contended for the existing rice-mill owners that they have monopoly in 
their area. Nor do they claim a right to barge in certiorari proceedings the instal- 
lation of a fresh rice-mill in their area, if there is no,violation or infringement of 
the Rules and regulations governing the grant of fresh permits, merely on the ground 
that their own trade or business may go down. Clearly if the law is wrongly 

and an existing rice-mill owner is prejudicially affected in consc- 

quence, his interest in due observance of the law is personal and sufficiently substan- 
tial. We are of opinion, that an existing rice-mill owner who has objected to the 
installation of a fresh rice-millin the locality and contends that he has been 
judicially affected by the grant of permit for installation of a fresh rict-mill, 
ka sufficient interest to give him locus standi to make an ‘application for - certiorari 
under Article 226. In our view, cases taking the contrary view are not’ correctly 
decided. The rejection of the applications for certiorari -in the cases now before 
us on the ground of want of locus standi cannot be sustained. The writ appeals 
are allowed. The writ petitions will have to be disposed of on merits. Petition. 
to leave to raise’ additional grounds are dismissed. 


No order as to costs, ae 4 f 
V.K- Í : - Appeals allowed. 


nies 961) 2 M,LJ. 127 : LLR. 1961 Mad. 2. ALR, 1962 AP. 363 at 368. 
9961 Mad. 180 at 184 (F.B.). 3, ALR, 1965 M.P. 247. 
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: Sa [SPECIAL BENCH] ` ~ , 
`" IN THE HIGH CGURT-OF JUDICATURE AT MADRAS. 


- Present :—Mr. M. ANANTANARAYANAN, Chisf “Justice, Mx. Jusrice P. 
' RamaxwumaNaN AND Mr. Jusricg M. ‘NATESAN. - 
The Chief Controlling Revenue Authority - .. Applicant * - 


D. i - 
Chidambaram, Partner, Thachanallur Sugar Mills and Distil- 
leries, and others , ns 


Under section 14 of the Partnership Act, it is always possible for a partner to- 
bring into pod eateries property belonging to him by the evidence of his 
intention to c it part of the assets of the partnership. A partntr can sell his 
property, to a partnership firm which includes himself as a member. But the 

uestion whether there was such a sale, would depend upon his intention, and on 
the language of the document. In the present case, the yery partnership firm 
formally comes into existence under the document, and there are no words 
whatever of a dispositive character, which, expressly or by implication, amount 
to a transfer of interest as between the 5th defendant and the other partners. 
Clause (8), which is the only clause relied on, can only be taken as a declaration 
of the rights of the partnership in these aforesaid properties, consequent upon the 
fact that the properties were brought into the common stock. 


Held, the document in question is a deed or agreement of partnership, pure and 
simple, chargeable to duty only under Article 46 of Schedule I of the Stamp Act. 


Case referred to the High Court under section 57 (1) of the Indian Stamp Act, 
1899, regarding the a chargeable on the instrument dated 6th June, 1962 on. 
the following question for decision: “Whether the document dated 6th June, 

is an instrument chargeable as conveyance under Article 23 of Schedule I of 


I 

the Indian Stamp Amendment) Act XTX of 1958 or is it a partnership 
deed under Article 46 of the said Schedule as contended by the respondent herein, 
or an instrument falling under sections 5 or 6 of the Indian Stamp Act.” OE 


The Additional Government -Pleader; V. Ramaswami for Referring Authority. 


V. Thiagarajan for M. A. Sathar Sayeed and A. Ramanathan, for Respondents 
2 to Il. Š i 
The Judgment of the Court was delivered by ; i 
Anantonarayanan, G. J.—'The Reference before us arises from the following situa- 
tion and facts. There was a trading joint Hindu family, the assets of which were 
involved in certain protracted partition pee in AS. No. 223 of 1959 in 
this Court from O.S. No. 97 of 1952 of the Court of the Subordinate Judge, Devakot- 
tai. By virtue of a decree of Court, Chidambaram Chettiar, one of the parties to 
that litigation and a member of the family, agreed to take certain mill properties 
and machinery relating thereto, for Rs. 3,30,000. An instrument was executed on- 
6th June, 1962 as between the ten parties who are respondents, including this 
Chidambaram Chettiar, styled a partnership deed; under’ clause (8) of which the 
aforesaid sugar mills, distilleries, rice mill and acgretions, dealt with by the decree 
in AS. No. 22g of 1959, were declared as properties of the partnership firm, includ- 
ing Chidambaram Ghettiar as a-amember-thereof. The -partnership was created. 
— NL LE LC e a 
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under this document, clause (4) purporting: to, set, forth the respective shares or 
interests of the partners, and c c (21) st seg admitedlly providing for dissolution, 
for accounting etc.- The Chief Revenue Authority ‘has raised the point that this 
document is Hable to be charged as a conveyance, under Article 23 of Schedule I . 
of the Indian Stamp (Madras Amendment) Act, XIX of 1958, or that, even if it 
be construed as a document of partnership under Article 46 of the said Schedule, 
it is liable to be considered as a composite document,-and liable to be charged with 
the hi duty, under section 5 or section 6 of the Indian Stamp Act. This is 
the only issue which is involved in the Reference.’ i ae a ae 
We'have already referred, very briefly, to the situation in which the document 
came into existence. It may be here necessary to clarify the matter a’little further. 
We find from the record that these persons earlier agreed to form such a partner- 


buted thoir respective shares, so that the acquisition of the oe by Chidam- 
baram Chettiar by virtue of the decree of Court must be hel to be, essentially, 
ajoint acquisition by these persons, with Chidambaram Chettiar (the 5th defendant) 
as the ostensible acquiring party in the rales suit. - Nevertheless, the argument 
of the learned Additional Government Pleader (Sri Ramaswami) is that the docu- 
ment, before us, filirly considered, would also amount to a conveyance by the afore- 
said Chidambaram “Chettiar, of his interest in the ‘properties, to the partnership 
firm of hiinself and the other nine persozis, retaining for himself the value or interest of 
five shares as set forth-in clause (4). - i . > 


_ The learned Additional Government -Pleader contends that, even where suth 
-document ‘has expressly created a partnership, and even though the partnership 
firm is acquiring’ partnership assets thereunder including the vendor as one of the 
partners, -document is liable.to duty as a conveyance, on the principle of the 
«decision of the Full Bench in-Sahaye Ni i (Virudhinagar) Lid. v. Subrahmanya Nadar. 


r 


in that case, but, whether, when such a document was duly executed as a formal 
‘conveyance, it was not liable to stamp duty, though the properties could otherwise 
have been pooled by the partners or a partner as assets of the ership, without 
any, conveyance, on the principle of section 14 of the Partne ip Act. The short 
Point therefore is whether the document will bear the construction that it is a con: 
veyance, and whether this argument of the learned Additional Government Pleader 
is well-founded. © « >- a i : i ' 
- : Upon this, we are of the view tHat this is not à conveyance, and cannot be con- 
strued as such. It is only a deed of partnership and, as such, it is dutiable under 
-Article 46 of Schedule I of the Stamp Act. There are two related aspects of reason- 
ing, upon which this matter must be held conclusively determined. „First of all, 
-as we earlier observed, under section’ 14 of the Partnership Act, it is always possible 


. for a partner to bring into the partnership, property belonging to him b the evidence 


-f his intention to make it of. the assets of the partnership. cre is a very 
early decision of the English Courts, namely, Robinson v. Ashton?, which embodies 
this principle, where a man became a member 9a partean, and the agreement 
was that the business should be conducted at the mi ‘belonging to him, and he was 
credited in the books of the partnership with the value of the mill. Jessel, M. R. 
said that it made no difference that his contribution was in the form of mill and 
machinery, and not in the form of money. The property, thereafter, became the 
Property of the partnership: :.On the same principle of section 14, we have the- 
-decision of the Full Bench of the Calcutta High Court in Prem Raj Brahmin v. Bhani 
Ram Brahmin?, and the learned Judges pointed out that, by virtue of section 14, 
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pro could be thrown into the partactakip mek without any formal document, 
would, thereafter, become the property of the firm. oa gE IRR 
,. This aspect of the probabilities is strengthened in the t case, by the fact 
that there was a ing agreement, under which it is clear that the very funds 
which were deposited into Court, were funds to which the other ers had made 
proportionate contributions. We may also refer to a very carly decision of this 
Court in Chinnsiya Nattan v. Muttuswami Pillai}, in which an agreement between 
two persons, by which the second person advanced a sum of Rs. 2,000 for payment 
of a deposit in repsect of Abkari farm rights held by the first person, was construed. 
as a document of partnership, and not as a conveyance. ` ; 
We do not think it is necessary to add an ing very much further on this. 
particular aspect. The other aspect of the reasoning is this. Certainly, a partner 
can sell his property, to a Parracaiop firm which inchided himself as a member. 
But the question whether there was such a sale, would depend upon his intention, and 
on the language of the document. In the present case, the very partnership firm 
formally comes into existence under the document, and there are no words what- 
ever of a dispositive character, which, expressly or by implication, amount to a 
transfer of interest as between, the 5th defendant and the other partner. Admit~ 
tedly, clause (8), which is the only clause relied on, can only be taken as a declara- 
tion of the rights of the partnership in these aforesaid properties, consequent upon 
the fact that the properties were brought into the common stock, E 
Accordingly, we would answer the Reference in the form that this document is 
a deed or agreement of aaa pure and simple, chargeable to duty only under 
e I of 


Article 46 of Schedul the Stamp Act. 
S.V.J. ~ ' “Reference answered accordingly. 
[SPECIAL BENCH] . ; 


IN THE HIGH GOURT OF JUDIQATURE AT MADRAS. 
PResent.:—Mr. M. ANANTANARAYANAN, Ghisf. Jurtice, Mr. Jorrios P. Rawa- 
KRISHNAN AND Mu. Jusros M. NATEBAN, l 
The Chief Controlling Revenue Authority, Revenue Board, Madras... . Applicant* 
: : l — 


Swami Gounder Žž - .. Respondent, 


Stamp Act (IT of 1899), Schedule I, Articles 55, 17 and 23—Sale’ of property with an agres- 
ment for reconveyance from vendes-in favour of vendor—Instrument giving that right 
by vendor is a“ release” falling under Article 55—Not a “' conveyance | pallies uder 
Article 23 or a “deed of cancellation” falling under Article 17. 

. An instrument by a vendor giving up” the. right of reconveyatice by the 
vendee in his favour is a “release” falli Fide Article 55 of Schedule I, of the 
Stamp Act. It is not a “ Conveyance” falling under Article 23 or a “deed of 
cancellation” falling under Article 17. f 

Case referred to the High Court by the Chief Controlling Revenue Authority, 

Madras, under section 57 (1) of the Indian Stamp Act. Ja . 
The Additional Government Pleader, (V. Ramaswaml) for Referring Authority. 
Vittal V. Souli for V. P. Raman, R. Krishnaswami and N. R. Chandran, for Respon- 

t 


The Judgment of the Court was delivered by ; 

Natesan, J.—The short question for consideration in this case is, whether an 
instrument by which a vendor of immovable property who had taken an agreement 
for reconveyance from the vendee, gives up that right, is a “conveyance” falling under 
Article 23 of Schedule I of the Indian Stamp Act, or à “release ’ falling under Article 
a, Eee enna 


z J. (1862-63) 1 ME.C.R. 226. : 
*R.C. No. 1 of 1963. 28th January, 1969. 
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55; an alternative suggestion is that itis a “deed of cancellation” falling under Article 
17. The respondent and his brothérs purchased a certain perty from one 
Kaliammal and others under a Registered sale deed on 7th Aarne 958, for a conai- 
deration of Rs. 5,000. On the very same day, and as part of the same ‘transaction 

vendees executed an` agreement for reconveyance of the property for the same 
consideration of Rs. 5,060, of which Rs. ro was paid as consideration for the agree- 
ment ofreconveyance. ` On Ist June 1959, the vendors executed the instrument’ in 
question, styled as a deed of release of the agreement for reconveyance. ‘It is con- 
‘tended for the Revenue that this instrument must be stamped as a conveyance. It 
is admitted that the stamp duty payable as for a release has been paid, but the claim 
is that the instrument is a conveyance and not a release deed. ` : : 


‘a reconveyance rate SRA and that when that is dealt with, there is a transfer 
ore the instrument in question would be a ‘ conveyance’. 


veyance. ‘That this right to secure a reconveyance is capable of transfer is not in 
the least in doubt. ‘Our attention is drawn to the ision of one of us in 
Andalammal v. Alamelu Ammai!, where it has been noticed that a right to reconve- 
yance of land is property and: not a mere right to sue, that such a right could be 
assigned and the assignee could enforce the same. Under the definition of ‘ con- 
veyance’ in the Stam Act, conveyance may be in respect of any property, whether 
movable or immovable,- byt the essential requisite is a transfer inter vivas of the 
Property. Now, when the vendors, who had obtained the right of reconveyance 
‘under an instrument executed by the vendees, give up their right to get a recon- 
veyance, can it be said that there is a transfer inter vivos of that right? ‘The effect 


‘conveyance.’ But here, admittedly, the instrument is in favour of the original 
vendees. Article 55 of Schedule I of the Stamp Act, which provides for duty in 
respect of a rélease, indicates what a release is. The Article runs :— 


“ Release, that is to-say, any instrument..... ~... whereby a person renounces a 
claim upon another _Pergon, or against any specified property ”. 


Under the instrument now under consideration, the original vendors who could 
call upon the vendees to reconvey the-property in question back to them, renounce, 
that right. Squarely, the transaction falls within the definition of ‘ release? which 
one reads in Article 55. Cae : 


The learned Additional Government Pleader drew our attention to our decision 
in Chief Controlling Revenue Authority v. Patel, and contended that unless the parties 
to the instrument are co-owners, there can be no rilease. We finc absolutely no 
warrant whatsoever for such an inference from the decision in question. Therein 
we have categorically held that the essential ingredients of a releases are, thatthere 
should already be a legal right in the (ode sas CE in the releasee and the release 
should operate to enlarge that right into an absolute title for the entire property, as 
far as the parties are concerned. In that case, we were concerned with undivided 
co-owners. We have referred therein to. the decision of the Supreme Court in 
Kuppuswami Chettiar v. Arumugha Chetttar*., wherein their Lordships point out that a 


1. ALR. 1964 Mad. 378. -` -~ o 3. (1967) 2 S.C. 5 : (1967) 2 MLJ. (S.C. 
2.. (1968) 1 MLI. 165 : LLR. (1968) 1 Mad (1967) 2 An.W.R. (S.C.) 29: ALR. 
651 : ALR. 1968 Mad. 159. 


29: 
S.C. 1395, 
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release deed can only feed title, but cannot transfer title. They indicate that a release 
is, in essence, a renunciation in favour of a person who has already title to the 
estate. In, Stroud’s Judicial Dictionary ‘ release’ is defined as “ the giving or dis- 
charging ofthe right or action which any hath or claimeth against another, or his 
land ”. There cannot be, the least doubt that the instrument in question is a 
“release ’ as described here. In our view, this is not a deed of cancellation ‘of a 
former instrument, provided for in Article 17 of Schedule I of the Stamp Act, a 
residuary Article. The‘ transaction in question can only be a release. 
The Reference-is answered accordingly. No order as to costs. , 
V.K. ; —— Reference answered accordingly. 
[SPECIAL BENCH] ' 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREgeNtT :—Mr. M. ANANTANARAYANAN, Chief Justice, Mr. Justice P. Rama- 
ERISHNSN AND Mr. Justicg M. NATESAN. - 
The Chief Controlling Revenue Authority, the Board of ` 
Revenue, Madras l - .. Applicani* 
v. : ; i , : 
M. Abdulla ey ' .. Respondent... 
Stamp Act (I of 1899), section 6—Instrumert operating both as a desd of dissolution 
of partnership as well as a deed of parittion—Levy of stamp duty. - 

Where an instrument operates both as a deed of dissolution of partnership as well 
as a deed of partition, under section 6 of the Indian Stamp Act, the higher duty 
payable for a deed of partition will be payable on the instrunient. (It was held that 
the instrument in question opeates both as a deed of dissolution of partnership 
as well as a deed of partition.). . J4 

.Qasc referred to the High Court by the Chief Controlling Revenue Authority 

under section 57 of the Indian Stamp Act, 1899, in the matter of levy of stamp duty 
on the instrument dated goth March, 1965 for decision on the following question, 
Mz.: : 


“ Whether the instrument dated goth March, 1965 operates both as a deed of 
dissolution of partnership and a deed of partition.” =| 
The Additional Government Pleader, (V. Ramaswami!) for Referring Authority. 
S.K.L. Ratan and A.F. Abdul Razak, for Respondent. 
-The Judgment of the Court was delivered by 


Ramakrishnan, F---The Chief Controlling Revenue Authority, the Board of 
Revenue, Madras, has referred to us, for our decision, under section 57 of the Indian 
Stamp Act, about the correct classification, for the purpo.e of levy of Stamp Duty 
under the Indian Stamp Act, of an instrument. The specific question propounded 
to us for decision is whether the intrument, dated goth March, 1965 (deed of dis- 
solution of partnership) operates both as a deed of dissolution of partnership and a 
deed of partition. _ ; 

Under Article 45 of Schedule I to the Stamp Act, for an instrument of partition 
as defined by section 2. G5) of the Act, the stamp duty leviable is the same as on a 
Bond for the amount Of the value of the separated share or shares of the property. 
Under Article 46 of the’same Schedule, an instrument of dissolution of partnership 
has to be levied stamp duty of a fixed sum of Rs. 20 in Madras State. Section 5 
of the Indian Stamp Act provides that any instrument comprising or relating to several 
distinct matters shall be chargeable with the aggregate amount of the duties with 
which separate instruments, each comprising or relating to one of such matters, 
would be chargeable under the Act. In contra-distinction, section 6 of the Act 
provides that, subject to the provisions of section 5, an instrument so framed as to 
come within two or more of the descriptions in Schedule I, shall, where the duties 





* RC. No. 4 of 196. ; "19th February, 1969. 





` the case of instrument of partition should be levied on it. -- On 
‘contention of the respondent 1s that the instrument is ‘only a deed of dissolution of 
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; chargeable thereunder are different, be chargeable only with the highest of such duties. 
aia view of the Chief Controlling Revenue Authority is that the instrument in 


though dealing with a le matter, has been so framed aa to come within. 
Deed: of an instrument of partition as well as‘an instrument of'dissohition, 


of partnership, and, therefore, under section 6, the higher s kang pipet payable p 
, the 


partnership, that the provisions regarding partition are incidental and form part 
and parcel ‘of the dissolution and cannot be separated and that, oreen ae the 
document can be viewed only as an instrument of dissolution of partnership and 
assessable to stamp duty as such. . 


To decide, the-question, it-will be ap ciate io aaa) poe ee 
of the instrument, which ig in. beappce s 


“ Agreement of dissolution of a business. partenership | benan the two partners 
Abdul Hai and M. Abdulla. The said partners, in pursuance of the partnership 
deed, dated 24th aaun 1960 have been’ on retail cloth business at New 
Karachi Stores, at 58, Big Street, Kum nam, and also wholesale cloth 
business in the at No. 283, Bazaar Street, Kumbakonam, belo Re 
M. Abdula. Rage aa the ev aee eee dite ies i 
above partnership business with effect from goth March, 1 age In ae 
with the agreement, the ee arrangements are made the dissolution of 
the partnership: 


ee M. Abdula EE A AE E in cloth at the New 
Karachi Stores at 038 Big Street, with its goodwill, trade name and assets and. 


~ liabilities; 


2. E E T OEE e a adn 
ar No pon: ae Sam ea omar vath 1 goodwill, iade nainen ateh 
ities ; 


g; Ti ang of thie Parents Sail te daure the abiiy de entona abae; 
and as a result, the other partner suffers eoy low, the Dane willbe bound to: 
reimburse. the latter for the. loss; - - 


4. After settling the accounts with the help ofan Auditor the two partners have 
agreed to settle-their claims inter se -as follows : 


4 sete The second partner is liable to. pay to the first partner Rs. 55,006, after 
peruse te share DE AEL prEN S due tbe This amount has been paid to 
sep e following manner : (i) Rs. 25,000 which he had-already received by a 


eque drawn on the Indian Overseas e a cae on 27th Jul , 1964. 
oe (i) another cheque for Rs. 30,000 drawn on the United Qonim: Bank, 
zan ped on ied date of the instrument by ne second partner to ite 

first. perce ' 


4 (b). After the execution ra the ovo emitea neither EN will T 
any claim against the assets and liabilities of the two businesses—New Karachi 
Stores allotted to the second partner or the wholesale bruines allotted to the 


first partner............ 


It is clear from the Do of the instrument that it Äsals with a single matter. 
Secondly, it puts an end, by dissolution to the partnership- business that the two 
partners had been conducting from 1960 in regard to the wholesale as well as re 
retail business in cloth. An instrument of partition, as defined in section 2 (15) 
of the Stamp Act, means any instrument whereby co-owners of any property divide ' 
or agree to divide such property in. severalty, and includes also a final order for 
effecting a partition passed by any Revenue Authority or any Civil Court and an 
award by an Arbitrator directing a partition. The instrument in question also 
makes a division of pro by allotting the wholesale business to one partner and. 
the retail busines to the o ee This property, consisting of the wholesale 
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and retail business, was owned by the two brothers, at the time of the execution of 
the instrument, as co-~Gwners. t the relationship in similar circumstances has 
to be viewed as one of co-ownership, has been settled by a long chain of decisions 
of this` Court as well as of other Courts, and this view is binding on us.. We will 


' briefly, refer to these decisions. ‘In Board of Revenue v. Alagappa', while repelling, 
' an-arguinent put forward by Mr. Rajah Ayyar that the document will not be an 








instrument of partition because it would not be proper to CTS aS CO- 

owners of the partnership property, Varadhachariar, Sis eta or the Special 

Bench, observed : À f l 

” “Tho difficulty in applying the conception of co-ownership to individual items 

of partnership assets, is no reason against applying that description to the net assets 

of the partnership on a dissolution. Section 265, Contract Act, was worded ‘in a 
form suggesting that it was for the Court to distribute the net assets as amongst the 

partners ; but section 46, Partnership Act of 1932, puts it clearly as a right of the 

partners to claim to have the surplus distribu amongst them or their representa- 
tives according to their rights. There is in our opinion accordingly no inherent 

incompatibility between the conception of co-ownership and ‘the position of 
partners.” 7 j ` 


The Bench followed, for the abovesaid view, an earlier decision of the Bombay 
High Court in Choturam v. Ganesh®, where a similar view has been held that a deed. 
of dissolution of partnership could also amount to an instrument of partition. In 
Board of Revenus v. M. Narasim}an®, Jagadisan, J., while speaking for the Bench, 


. considered compendiously the several forms in which a dissolution of partnership 


may have to be worked out: ` k - 

“ If the partnership business had ended in loss a partner might retire from the 
partnership after making his contribution towards the loss sustained. The 
accounts of the partnership might be taken and settled and adjusted between the 
partners and as g result of such account taking one partner may owe another part- 
ner a particular sum of money. Partners may also agree to have the net asots- 
of the partnership divided between them as a result of dissolution. In the last 
instance if the transaction is embodied in writing it may operate as an instrument 
of partition, though it came about as a result of the dissolution of the partnership. 
But in the other instances referred to above any document embodying the transac- 
tion cannot certainly be called a deed of partition.” : j 


This would show that, while it may not be possible to predicate that every instrument 
of dissolution of partnership will also involve a division or partition of-property, in 
specific instances dissolution may involve division of property or assets. To such 
instances the ingredients of an instrument of ition will be attracted. In this 
connection, we may also usefully refer to the decision in Christie v. Commissioners of 
Inland Revenue*, where at page 52, Channell, B. observed : 


“ We are not called upon in this case to say what would have been the state of 
things in the case of one partner paying another out, and where there might have 
been no conveyance. “Here there has been a conveyance, and the only question 
therefore that can arise is, whether it is a ‘conveyance on the sale’ of property within 
the:meaning of the Act of Parliament.” 


The Court held, in the circumstances of the casc, that the instrument involved a 
conveyance. In Kalyan Shetty v. I.G. of Stamps®, 2 Full Bench of the Andhra 
Pradesh High Court adopted the view of this Court in Board of Revenus v. Alagappa1, 
and held that, where, in a deed of dissolution of partnership, the renee agreed. 
to divide the assets between themselves, the instrument could righ y be described. 
as ont of partition chargeable to duty as one under Article gt of Schedule to the 
Hyderabad Stamp Act. ; 


46. 


174: ALR. 1937 Mad. 308 - 4. (1866-1867) 2 Ex, 
ALR. 1963 A.P- 


t. LLR. (1937) Mad. Hee gan IMLJ. 538: ALR. 1961 Mad. 504. 
2 (1901) 3 Bom. LR. 132 °° . (1963) 1 An. W.R. 229 : 
3. P at } 
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In Board of Revenus v: A.P. Benthall', Venkatarama Ayyar, J., at page 38 of the 
Report, has referred-with approval to the decision of this Court in Board of Revenue v. 
-Alagappa*, and observed that, if a partnership carried on by members of a family is 
wound up and the deed of dissohatiqn, effects also a partition of the family properties 
as in Board of Revenue, Madras v. Alagappa Cheitiar®, the instrument can be viewed 
both as a deed of dissolution and a deed of partition, and under section 6 the duty 
por will be the higher duty as on an instrument of partition. It is urged by 

earned Counsel Sri Ratan appearing for the respondent, that, in the above obser- 
vations of the Supreme Court, there is a reference to the partnership carried on by 
members of a family which would imply that in that case there was a deed of partition 
-of properties held by the family members under a different title from that of partners, 
and therefore it was urged that the decision of the Supreme Court could not be treated 
as approving the principle’ laid down in the above cases. But we are unable to 
agree with this submission. A reference to the decision in Board of Revenue v. 
Alagappa*, shows that the husiness in that case was conducted by five partners, three 
of whom were undivided members of a family, the fourth was a distant and separated 
-coparcener and the fifth was a stranger. Therefore, the rationale of the ‘decision 
in Board of Revenue v. Alagappa*, did not turn upon the partners being meimbers of a 
family before the partnership was formed. The principle laid down there would 
apply, apart frorn any previous relationship of the partners, as members of a family, 
nor does the observation cited above of the Supreme Court, indicate to our mind 
that any difference would arise between partners who belonged to single family 
„ang partners who were strangers. : : i ao G 


- Learned Counsel for the respondent referred to a decision of the Supreme Court 
in Nareyanappa v. Bhaskara Krishasppe*. .That decision dealt with an entirely differ- 
ent question, viz., whether an instrument of dissolution of partnership in that parti- 
cular case was compulsorily registrable under section 17 (1) (e) of the istration 
Act. The test for the purpose of compulsory registration is whether the document 
‘involves a transfer of interest-in immovable.property. The Supreme Court - held 
that the interest of the partners of a family in the partnership assets was movable 
„property and the document evidencing the relinquishment of that interest was not 
compulsorily registrable under section 17 (1) of the Registration Act. The decision 
of the Andhra Pradesh High Court in Werevanappa v. Krishxappa*, which formed the 
subject-matter of the Supreme Court’s decision on appeal .can also be referred to. 
The Full Bench held that the interest of a partner in partnership assets comprising 
of movable and immovable property cannot be regarded as a right or interest in 
immovable property within the meaning of section 17 (1) (b) of the Registration 
Act. .It is obvious, therefore, that the point decided by the Supreme Court jn the 
-decisioh cited above covers an entirely different matter, and has no application to 
the facts of this References. .  - 


Learned Counsel Sri Ratan appearing for. the respondent made a final plea 
that, if we are to uphold the view of the Revenue in the present case, it would make 
-it necessary for partners, who dissolve their partnership, to pay a heavy stamp duty, 
and this would impose an oppressive burden on trade and businéss interests. But 
that cannot be viewed as a ground for us to interpret the question of law in any 
-different manner than whatseveral prior decisions of the Courts have done consistently. 


The Reference is, therefore, answered in favour of the Revenue. We hold that 
the instrument, dated 20th March, 1965, operates both as a deed of dissolution of 
partnership as well as a deed of partition, and therefore, under section 6 of the Indian 
Stamp Act, the higher duty payable for a deed of partition will be payable on the 
instrument. There will be no order as to costs. í 


8.V.J. —_—— Reference answered in favour of Revenus, 
1. (19 8.C.J, 36: (1955)2 S.C.R. 842: (S.C.) 6: (1366) 2°M.LJ: (S.C.) 60: ATR. 
(1956) 1 .(8.C.) 43 : ATR 1956 $.C.35,  1966°S.C. 1300. i 
2. LLR. (1937) Mad. 353 : (1937) IMLJ. 4. (1959) T An.W.R. 300 :-A.LR. 1959 AP. 
4174: AIR. 1937-Mad. 308 5 .). 380 (F.B.). Re ee ee 
3. (1966) 2 S.C.J. 490 : (1966) 2 An.W.R. : is Tei -l 
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. IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
Present :—Mpe, Josrioer M.M. Imai. 
B. Raghuveeriah, Prop., L.B. Industries, Hyderabad-20 .. Applicant” 
1. 


“The National Small Industries Corporation Ltd., by its Regional 
i Manager, Sri S.F. Sethna `a. Respondent. 


Arbitration Act (X of 1940), sections 34 and 35—Scope—Stay of swit—Invalidity of arbi- 
- ‘ration procesdings—Stat pending arbitration broceedings—Amard passed on the date of 
application for stay of swit—Application not sustainable —Section 34—Legal proceed- 
tags in respect of any subject-maiter agreed to be referred—Section 35—Lagal 
proceedings to cover the entire subject-matter of réference—Receipt of notice of sxit— 
' Subsequent proceedings alone rendered invalid.” : $ 
Under the relevant clause in regard to a hire-purchase agreement, a reference to 
“arbitration was made by ths parties in regard to certain specific matters. Pending 
arbitration proceedings, one of the parties filed a suitin the High Court for 
recovering the hire rents due under the agreement and this was alleged to be 
outside the scope of the arbitration proceedings. When the suit summons was 
served on the defendant, the arbitration proceedings had already culminated in an 
award. In another Court the applicant had taken steps under ¢ Arbitration Act 
‘for directing the Arbitrator to file the award into Court. After service of summons 
in the suit filed in the High Court, the applicant applied to the High Court for 
stay of the suit. . 


Held, the applicant-defendant isnot entitled to an order staying further 
_ Proceedings in the suit. ; 


Once the arbitration proceedings terminate and result in an award, it is not 
open to the Court to stay the suit pending before it. 


If the arbitration proceedings have already come to an end and have resulted in 
an award, the question of the Court being satisfied that there is no sufficient reason 
“why the matter should not he referred in accordance with the arbitration agree- 
ment and the willingness and readiness of the defendant to do all things necessary 
to the proper conduct of the arbitration, cannot arise since there is no. matter to 
be referred to arbitration and there is no arbitration to be conducted. 


tion Act, even after an award has been passed, will constitute arbitration pro- 


ingsin another Court under section 14 of the Act, for filing the award into the 
Court, is not warranted by the language of section 34 of the Act. 


Once a litigant comes before a Court with a grievance or a claim, it is the ordi- 
-nary and norma! function of the Court to investigate into the matter and rehder 
a decision and stay of proceedings before it by the very Court is an exception to 
the general rule and consequently any person who wants thé Proceedings to be 
stayed must hring the case within the four corners of the statutory provision which 
he invokes to his aid. 


In order that section 35 of the Act may apply two conditions must be satisfied, 
one is, the legal proceedings must be upon the entire subject-matter of 
the reference and the second is, a notice of the legal proceedings must have been 
given to the Arbitrators. 


Section 35 as now enacted has modi the previous law by insisting that the 
subject-matter of the legal proceedings must cover the entire subject-matter of the 


"#3. No. 4 of 1968 . 
Appin. No. 1757 of 1968, 24th October, 1968, 
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reference and the proceedings of the arbitrator subsequent to the receipt òf thé 
notice of the legal proceedings alone would be invalid, ifa stay of the legal proceed- 
ings had not been granted by the Court, $ 


For the purpose of section 34 it is enough ‘if the legal proceedings were in 
respect of any matter agreed to be referred to arbitration, while for the purpose 
of section 35, the subject-matter of the legal proceedings must cover the entirety 
of the subject-matter of the reference. ae: 


; Buton the language of sections 34 and 35 of the Arbitration Act, once the arbitra- 
thon proceedings have terminated and resulted in an award, it is not open to the 
Court to stay the suit pending before it. 

- Since the ge of the section is clear and specific, any difficulty, namely, 
‘that the plaintiff was not justified in instituting the suit during the pendency of 
the arbitration proceedings, or that the applicant-defendant was not to be blamed 
in filing the application for stay after the award has been made, since the sum- 
mons in the suit was. served on a date later to the passing of the award, cannot 
affect the construction of section 34 of the Act. á ` 


: lication under section of the Arbitration Act by the defendants in 

C.S. No. 4 of 1968 on the file of the High Court of Madras, Original Side. 

R. D. Indrasenan, for Applicant. ` - Fae. 
‘A. Krishnamurthy and Kalaam, for Respondent. 
The Court delivered the following 

; Jonaumnt.—This is an application under section 34 of the Arbitration Act, 
1940, by the defendant in C. S. No. 4 of 1968 on the file of this Court. The appli- 
cant-defendant and the plaintiff-respondent entered into a hire-purchase agree- 
ment dated lith February, 1964, for the sale of one complete plant of bolts and 
nuts making machine by the respondent-plaintiff to the applicant-defendant. The 
case of the respondent-plaintiff is that the machine was supplied to the applicant 
defendant but notwithstanding that supply the applicant-defendant failed to pay 
the first to sixth instalments payable under the agreement in accordance with the 
terms of the agreement. The respondent-plaintiff further avers in the plaint 
that the applicant-defendant failed to pay the instalments which fell duc; ‘in spite 
of repeated reminders made by the ndent-plaintiff and allowed the same to 
accumulate that the respondent-plaintiff took steps to retake possession of the 
i in. exercise of the power conferred upon it under clause (4) of the agree- 
ment and served a notice dated 8th September, 1966, on the applicant-defendant 
through its Junior Field Officer; that the respondent-plaintiff’s agent was not able 
to seize the machinery as the applicant-defendant was assuring him that he would 
y a substantial amount towards the arrears ; that the applicant-defendant at 
ie sent a'cheque for Rs. 10,000 dated 29th October, 1966, drawn on the Syndicate 
Bank Ltd., Secunderabad, towards part-pa t of the arrears of hire rent ; that 
the said cheque was, however, dishonoured by the bank for.want of funds ; that the 
applicanbaletendants manager by his letter dated 12th December, 1966, informed. 
the respondent-plaintiff that as the applicant-defendant was admitted in the hospital 
with a heart attack, he could not arrange fundsfor the said cheque, that the applicant- 
defendant was making efforts to send a draft for the said amount and thatif the draft 
was not received the respondent-plaintiff may present the cheque again to the 
bank during the last week of January, 1967 ; that the cheque when so presented 
was again dishonoured and the applicant-defendant failed to pay the amount in 
spite of repeated letters written by the respondent-plaintiff that the respondent- 
laintiff finally caused a Lawyer’s notice to be issued through its Counsel on 16th 
tember, 1967, calling upon the applicant-defendant to pay the arrears of instal- 
ments which had fallen due under the aforesaid agreement; and that the applicant- 
defendant duly received the said notice and sent a reply dated 2Ist September, 
1967, containing false and untenable allegations and failed to pay the said arrears. 
The further case of the respondent-plaintiff in the plaintisthat as the applicant- 
defendant disputed his liability to pay storage charges, demurrage charges and 
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interest on blocked up capital which were occasioned by applicant-defendant’s delay 
in completing the hire purchese formalities and in taking deliyery of the machinery 
and as the applicant-defendant has also put'forth fanciful-and imaginary claims 
against the rporation alleging loss of estimated. profits on the ground that 
the delay in supplying the machinery was due to’ the Corporation’s negligence 
and indifference the parties referred these specific matters of dispute to: the 
arbitration of two arbitrators, one nominated by cach party, under 
clause ' 16- of the agreement; that the said p i were, on the date 


rent: which fell due under the agreement was--concerned, there was no 
‘dispute and the same was not the subject-matter of the arbitration proceedings ; 
and that the applicant-defendant’s contention that the arrears were also covered 
by the arbitration proceedings was a clear after-thought and made with ulterior 
motive to gain time and delay the payment of the amount, ih view of the assurances 
which were madè by the applicant-defendant with regard to the’ payment of the 
arrears and the conduct of the applicant-defendant in sending a chequefor Rs, 1 0,000 
It is,on these averments that the suit was instituted for recovery of a sum of 
Rs. 91,633-12 with further interest on the principal amount of Rs. 67,865-45, from 
the date of suit till date of payment. This plaint was presented on 28th November, 
1967. : 


The further facts that emerge from the affidavits filed in this application are 
that the summons in the abovesuit, which was humbered as G.S. No 4 of 1968, on 
the file of this Court, were served on the applicant-defendant on 15th July, 1968 ; 
rior to that the arbitrators appointed by the parties entered on their reference on 
October, 1967, and the arbitration proceedings were conducted at Hyderabad . 
on various dates from 17th January, 1968 to 4th March, 1968. One of the issues 
framed by the arbitrators was :— : . : 


„< Whether the first party (the applicant-defendant) is entitled to claim set-off, 


> This issue was framed obviously on the basis of the claim of the applicant- 
defendant that there were delay and laches on the part of the respondent-plaintiff 
in supplying the machinery and consequently he suffered loss of rofit and there 
were certain other defaults committed by the respondent-plainitif for ell of which 
the applicant-defendant was entitizd to be compensated by the ndent-plaintiff 
and i ight’ of the respondent-plaintiff to recover the arrears o instalments due 
under he hee puntian agreement was not e GE one and as a matter of fact, 
the applicant-defendant made a total claim of 8. 4,94,824-89 while the cost of 
machinery supplied to the applicant-defendant was itself Rs. 2,08,261-52. The 
applicant-defendant states in his affidavit fled in support of this application ss 
follows: as i : 7 
. * The.arbitrators gave their award on 25th March, 1968 and as the said award - 
isnot valid and proper, and not in accordance with the provisions of the Arbitra- 
tion Act, and law, and as the Arbitrators failed to file the said award into Court 
in spite of my notice to do so, I filed an O. P. on the file of the City Civil Court, 
Hyderabad, to direct the said Arbitrators. to file the said award into Court, 
that I can take the necessary steps cither to set aside or modify the award or any 
other appropriate step for redress.” - 
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_ In the reply affidavit, the applicant-defendant has stated that be has filed‘a 
suit, O. S. No. 56`of-1968, on the file of the Second Additional Judge, City-Civik 
Court, Hyderabad, under--section 14 of the Arbitration Act and rule, 10 made 
under the Act praying for filing the award and other documents into the Court:to 
enable him to take further steps including the setting aside of the award and'the said. 
suit is pending. Ld Sy Oa = f Pa 

Except the affidavits filed by the parties, no other materials were placed before 
me in this application ; neither a copy of the award nor copies of the statements of 
claims made by the parties before the Arbitrators Have been placed before me. 


The question for consideration before me is whether, on-the facts stated above, 
C. S. No. 4 of 1968, on the file of this Court ,should be stayed under section 34 of 
the Arbitration Act, 1940. pe 

Clause 16 in the hire-purchase agreement which is the clause providing for 
arbitration is as follows : ase ge 


‘That any dispute or difference which may arise between the parties ‘with ` 
regard to the construction, meaning and effect of this deed or any part thereof” 
or any other matter under this agreement, shall be referred to the arbitration. 
of two Arbitrators, one to be nominated by each party, and ‘in case of difference 
of the opinions between them by an umpire selected by them before they enter 
into the reference. . Such proceedings and any legal proceedings arising out of 
them shall take place in the town where the owner’s registered office is situated. 
The provisions of the Indian Arbitration Act, 1940 or any statutory modifica~ 
tions or re-enactment thereof and the rules made thereunder shall apply.” 


Learned Counsel for the applicant-defendant contends that the question raised 


‘in this application is covered by-a decision of this Court (Venkataraman, J.) dated. 


28th July, 1968, in A. A. O. No. 224 of 1965 which was between the respondent- 
plaintiff herein and another party to whom the said epa supplied 
machinery holding that the dispute between the parties fell within the scope of 
clause 16 of the arbitration agreement. In that case, after a few months’ working 
of the machinery supplied by the respondent-plaintiff the buyer complained that it 
was defective and the defect had been there even o iginally and on that und. 
the buyer declined to pay some of the instalments of fhe hire-purchase which were 
due from the buyer to the respondent-plaintiff. To recover the unpaid instalments 
the respondent-plaintiff instituted O.S. No. 2890 of, 1964 in the City Civil Court, 
Madras. The defendant in the suit, namely, the buyer af the machinery filed I. A. 
No. 98 of 1965 under section 34 of the Arbitration Act, 1940, for staying the pro- 
ceedings in the suitand referring the matterto arbitration, claiming thatthe matter 
was covered by clause 16 of the hire-purchase agreement. The contention of the 
respondent-plaintiff was that the obligation of the purchaser to pay the instalments 
of the hire rent in terms of the agreement was an absolute liability and the claim of 
the buyer was an independent dispute which should be agitated separately 
Accepting this contention, the learned Assistant Judge, City Civil Court, Madras,. 
dismissed I. A No. 98 0f 1965. It was agzinst the said order of dismissal A. A. O. 
No. 224 of 1965 was filed before this Court and the learned Judge allowed the said. 
_ In the opinion of the learned Judge, it was for the Arbitrators to decide 
whether clause 1 of the agreement casts an absolute liability on the buyer to pay 
the instalments or whether there was an alleged defect in the machinery or whether 
that would mitigate the liability of the. buyer and the dispute between the parties 
fell within the scope of clause 16 of the hire-purchase agreement. If the present 
application is to be decided only on the question whether the dispute between the 
ies is covered by clause 16 of the hire-purchase agreement entered into between 
the parties, I would be inclined to agree with the contention of the applicant- 
defendant. However, the question before me is different and did not come to be 
decided by Venkataraman, J. In the case before Venkataraman, J., no arbitration. 
p i had taken place at the time When the defendantin the suit invoked 
section 34 of the Arbitration Ac. However, in the present case, the positionis 
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entirely different. As I pointed out already, the Arbitrators entered on the reference 
on 8th October, 1967, the arbitration proceedings were coriducted between 17th. 


' January, 1968 and 4th March, 1968. and the Arbitrators made their- - award 


‘on 25th March, 1968. -The present suit itself was instituted on 28th 


November, 1967, on the file of this urt, when the arbitration proceedings were 
pending, which fact is referred to in the plaint itself. The summonses in the suit 


| were served on the o ar endan on 15th July, 1968, and the present applica~ 


tion was made on 23rd August, 1968 and on 28th August, 1968, I passed an interim 
order staying further proceedings in the suit. - 


Against the background of these facts, the question for consideration is whether 
it is competent for this Court to pass any order staying further proceedings in the 
suit at this stage. The most important feature is that on the date when the applica-- 
tion was filed into this Court praying for an order staying the suit, admitt y the 
arbitration proceedings have terminated and have rl ed in an award. The 
learned Gounsel for the applicant-defendant submitted that the fact that the 
arbitration. proceedings have come to an end and an award has been made by the 


. Arbitrators makes no difference whatever to the situation and this Court is com-. 


petent to order stay of further proceedings in the suit, However, the learned. 
Counsel was not able to place before me any authority in support of this contention. 
Section 34 of the Arbitration Act is to the following effect : 


“ Where any party to an arbitration agreement or any person claiming under- 
him commences any legal proceedings against any other party to the agreement 
or any person claiming tide? him in respect of any matter agreed to be referred, 
any party to such legal proceedings TOY, atany time before filing a written 
statement or taking any other steps in the proceedings, apply to the judicial 
authority before which the proceedings are pending to stay the proceedings ; 
and if satisfied that there is no sufficient reason why the matter should not-be 


Since reliance was placed on section 35 of the Arbitration Act also, I shall 
extract that section as well :' - S 


i‘ Section 35.—(1) No referenée nor award shall be rendered invalid by reason 
only of the commencement of legal proceedings upon the subject-matier of the 
reference but when the legal ings upon the whole of the subject-matter 
of the reference have been commenced between all the parties to the reference 
and a notice thereof has been given to the Arbitrators or Umpire, all further 
proceedings, in a pending reference shall unless a stay of proceedings is granted 
under section 34, be invalid.” 


Section 34 of the Arbitration Act, 1940 corresponds to section 19 of the indian 
Arbitration Act, 1899,-which-itsélf corresponded to section 4 of the English Arbitra- 
tion Act of 1889-now replaced by section 4 (1) of the English Arbitration Act of 1950. 
(Section 19 of the Indian Arbitration Act, 1899, corresponded to paragraph 18 of 
the 2nd Schedule to the Civil Procedure Code of 1908). “Thus, section 34 of the 
Arbitration Act, 1940, providing for an order of stay of Judicial proceedings has been 
there in the statute book in Bnet or another for a considerable time. The condi- 
tions to be fulfilled for invoking section 34 of the Act have been explained and 
corisidered in several decisions, whieh it is unnecessary to refer to in view of the 
narrow point that falls for consideration in this application and that point being 
whether the Court can order stay of further proceedings in the suit,when the arbitra- 
tion proceedingshavealready culminated inanaward. Inmy opinion, the language 
of section 34 is wholly inappropriate to such æ situation. The second limb of the 
said section states that the Court should be satisfied that there is no sefecient reason 
why the matter should not -be referred in accordance with the arbitation agreement 
and that -the-applicant-was, at-the tims when the procesdings were commenced, and 
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Still remains, ready and willing -to. do all hings necessary, ‘to, the. proper. condact of. 
ths arbitration. The expressions italicised hy. me above ‘clearly and. indispu- . 
tably indicate that at the time when the Court’ is called upon to pass en order of 
stay, cither the matter should not have been referred to arbitration at all and the 
‘Court must be satisfied that there is no reason why the matter should:not be referred ` 
in accordance with the terms of the: erbityation agreement or the arbitration å 
prone es are pending, the matter having already been referred-to the arbitrators.. 
f the arbitration proceedings haye already come tó an end end have resulted in 
an award, the question of the Court being satisfied.that there is no sufficient reason 
why the matter should not be referred in accordance with the arbitration agreement 
an the willingness and readiness of.the defendant to do all things necessary to the 
proper conduct of ihe arbitration cannot arise, since there’ is no matter to be 
referred to-arbitration and there is no arbitration to‘ be conducted. The learned 
Cotnsel for the applicant-déefendant faintly contended that any procesdings taken: 
before the Court under the Arbitration- Act, even after an award has been pessed, - 
will constitute arbitration proceedings, and therefore the-section can apply, as the- 
applicant-defendant hastaken p i in the-City” Civil Gourt, Hyderabad; 
under section 14 of the-Act, for filing the award ‘into the Court. ‘In my opinion, ‘this 
contention is wholly untenable and there can be no warrant whatever -for ‘such a 
contention either in the language of section 34 of the Act or in the entire-scheme of 
the Arbitration Act,1940. Onc. litigant comes beforea Court with å grievance or: 
a claim, it is the ordinary and normal function of the Court to investigate: into the 
matter and render a decision, and stay of proceedings before it, by the very Court 
is an exception to the géneral rule and „consequently any person who wants the 
proceedings to be stayed must bring the case within the four corners of the language 
-of the statutory provision which he invokesinhisaid. In this case, the only statytory 
provision on which reliance has been, placed is section 34 of the Arbitration Act, 


1940, and the language of that section does not support the case of the applicant at 
re 


In my opinion, section 35 of the Act also does not suppart the case of the appli- 


tion has brought ahout a change in the pre-existing law. ` It was thought prior to 
the enactment of this section, that if, after the commencement of the arbitration 
P ings, a suit is filed in a Court with reference to the same subject-matter, the 
Arbitrators become junctus opici and any proceedings taken by them would be void. 


granted by the Court. Though section $4 read with section 35 of the Act, implies 
that a stay of legal proceedings can be granted whether at the time when the feel 

i ,commenced, the arbitration proceedings have commenced or not, 
still there 1s one important difference between section 34 and 35. For the purpose 
of section 34 itis enough, if the legal proceedings were in respect of any matter agreed 
to be referred to arbitration, while for: the purpoe of sestion 35, the subject-matter 
of the legal proceedings must cover the entirety of the subject-matter of the reference. 


Hence my conclusion on the language of sections 34 and 35 of the Arbitration Act, 








| 
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that a decision given by the Arbitrators must be treated as wlira vires. It is the 
identity of the dispute before the two authorities which is the ratio of the rule in 
Doleman’s Case} and it is nccessary to emphasise this point because it appears, that 
the passage quoted bove when divorced from its context, is liable to be misin- 
terpicted as laying down the broad proposition thet when an action has been 
brought in respect of a contract’ containing an arbitration clause and has not 
cen stayed, then an award made by the Arbitrator upon a dispute coming within 
that clause is ultra vires, and it is imm~ierial whether that dispute was or was not 
a m>tier in controversy in the action. I can sce no reason in principle to extend 
the scope of the rule in the manner indicated above and fail to understand why 
the Court of law and the Arbitrator should not go on simultancously if the disputes 
_ before thcm, though relating to the same contract, arc entirely distinct. In such 
2 case, there is no conflict between the two jurisdictions, and no question could 
arise whether the decision of one tribunal should prevail as against the decision 
of the other..........., There is no statute law in support of the proposition 
thatan award mde efter the commencement of an action must be tréated as 
invalid even though the award deals with a. question which is not a matter in 
controversy in the action, and I know of no principle of law upon which this broad 
proposition could be reasonably defended.” ne 
` The‘ learned Chief Justice further explained the decision of the Madras High 
Court in Appaou Rowther v. Seent Rowther4, and that of the Calcutta High Court in 
Ramprasad Surajmal v. Mohanlal Lachminarain?, end in Jokiram Kaya v. Ganeshamdas 
Kedarnath‘, as having dealt with mxtters in which the entire subject-matter of the 
reference was covered by the suits. Itis significant to note that. this position of law 
explained by the Lahore High Court has found statutory form in the present section 
35 af the Arbitration Act, 1940, under which the said section will apply only, when 
the judicial proccedings cover the cntire subject-matter of the reference before the 
arbitrators. oe 
In Saratchandra Sen v. Rajkumar Mookherjes®, a Bench of the Calcutta High Court 
expleincd the position as follows :— . 
“ The true position consequently is that as soon as the suit is instituted, the 
Arbitretors lote their authority. If the defendant still desires thet the controversy 
.. Should be decided by arbitration, he must cndezvour to obtain a stay of the 
suit by an appropriaic application under paregrz.ph 18 of the Second Schedule to 
the Civil Procedure Cade. If the application is refuscd-by the Court in the 
exercise of its disciction, the remedy by arbitration ceases to he available. If the 
suitis steycd, two possible contingencies may require consideration. If the 
Arbitrators hzve not yet made an award, they are frce to bring their proceedings 
to z termination end make an award in accordance with law. If on the other 
hand the Arbitrators have made en award afier institution of the suit as 
happened in Ramchand v. Gobindram® the award .cannot be pleaded as an 
-effective bar to the suit. The award so mde should be brought up before the 
Court under paragraph 20 of the Second Schedule to the Civil Procedure Code; 
the Court will refuse to enforce it under paregreph 21 read with paragraph 14 
(c) ; end asthe award will thus stand cancelled because made witbout jurisdic- 
tion. the Arbitrators will be left frce therezfter to resume their proceedings on 
the basis of the original reference. If th’s view were not adopied, the 
result would follow that a party to a submission, who had appeared throughout 
end hed taken his chance before the Arbitrators, might at the very last moment 
when the award, possibly an adverse award, was about to be madè and when 
there” would be no time left for his opponent to obtain a stey order, institutd a 
suit’ and thereby render infructuous the entire proccedings.” . 
~The decision which may be said to specifically refer to and deal with 2 case just 
like the present onc is that of the Lahore High Court in Jawahir Singh Sundar Singh 





1. (1912) 3 K.B. 257 at 268, 269. 4. (1920) LL.R. 47 Cal. 849. 
F (ire) LL.R. 41 Mad. 115 :33 M.LJ. 177. AJR. 1923 Cal. 135 


5, (2). : 
1920) LL.R, 47 Cal, 752, 6, (1920) 13 S,L.R, 183 : 45 LC. 150, 
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V. Fleming Shaw and Co, Lid.1, There, Tekchand, Offg, C. J., with whom Abdul 
‘Rashid, J., concurred, efter quoting section 19 of the Arbitration Act, 1899, stated : 


_ “Tt will be seen that the conditions which must be fulfilled before an applica- 
tion for stay can be mide are: 


- (1) that there: must be a valid submission ; l . 


_ (2) that legal proceedings in Court have been commenced by a party to 
the submission in respect of 2 matter agreed to be referred ; and (3) that the 
application for stey is made by the opposite party before filing his written 
statement or teking other steps in the proceedings.” l i j 

If these conditions are fulfilled, the Court will grant the application and stay 
the suit so as to enable the parties to have the dispute settled by arbitration, -unless 
‘of course, the opposite party. satisfies it thet there are sufficient reasons to 
-the contrary. If, however, the opposite party does nor avail him-elf of the provisions 
of section 19 or fails'to apply under that section at the proper time, or where the 
‘application if made, has been refused, the Court will procced with the suit and its 
decision will be binding on the parties... And this is so, not only where the action 
had been brought before the reference to arbitration, but also in cases where the 
Arbtirators had been appointed before the institution of the suit and had actually 
entered upon their duties (but had not given the award) before that date. ; 


Before the learned Judge, the decision of the Judicial Commissioner of Sind 
in Khillorram Lekuram v. Louis Dreyfus Co.2, was relied on wherein it was held that the 
mere fact of a suit being filed does not invalidate the arbitration proceedings and 
that an order under section 19 can be made before, as well as after, reference or 

‘award. The learned Judges of the Lahore High Court did not accept that-view 
and procceded to state : 7 . ' 


“ Nor can I accept the view of the learned Judicial Commissioner in the above 
case, that an order of stay can be passed under section 19 of the Arbitration Act, 
even after the eward had been given (sce page 134 of the Khillorram Lekuram v. 
Louis Dreyfus & Co.?. There is nothing in the section which would justify this 
conclusion. The object of passing an order steying the suit, under that section, 

__ is to allow the partics to proceed with the arbitration. But if before the applica- 

_ tion for stay is made, or has been disposed of, the Arbitrators have already made 
the award (which according to the view of the learned Judicial Commissioner is 
valid) there will be no point in making the stay order. In that event, the proper 
course for the opposite party would be fo plead the award in bar of the suit and 

. not to obtain an order staying the suit pending arbitration, whith already 
terminated.” pass 


_ This observation of the Lahore High Court supports the conclusion I have 
reached simply as g matter of construction of section BE In my view, the language 
of section 34 is entirely inapplicable to a situg tion where the bina uai proceedings 
have come to 2 close and culminated in an award. The institution ofa suit in respect 
ofa matter covered by the arbitration agreement, without referring the matter for 
arbitration in accordance with the terms of the agrcement, during the pendency 
of the arbitration proceedings covering the matter, does not effect the maintain- 
ability of the suit or the jurisdiction of the Court to deal with it or dispose it of. The 
only remedy available to a party to the arbitration agreement and against whom the 
suit has been filed, not desiring the suit to be proceeded with, but wishing the matter 
to be dealt with by arbitration in accordance with the terms of the agrcement,is to 
apply for stay of proceedings in the suit under section 34 of the Act. The.object of 
such stay is to force the plaintiff to respect and act up to the terms of the agrcement 
and refer the matter for arbitration. If, at the time the Court is required to pass 
an order staying further proccedings in the suit, the arbitration proceedings have 

1, LLR See Lah. 331. , 3. (1919) 52 LC. 130 : 13 S..L.R, 8, 

2, (1919) 52 I.C. 150 ; ALR, 1919 Sind 57. : ne a 
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1940 is that once the arbitration proceedings have terminated and resulted in an 
award, it is not open to the Court to stay the suit pending before it. 


This conclusion of mine is supported both by principle and by the observations 
contained in several judgments. ` The respective jurisdictions of the Court and the 
Arbitrators and the effcct of the proceedings before one of them on those of the other 
are contained in the following well known passage of Fletcher Moulton, L. J., in 
Dolemar. and Sons v. Ossett Corporation?. . 


“ The present position, therefore, of egrcements to refer to private tribunals 
may be shortly expressed thus. The law will not enforce the specific performance 
of such agreements, but, if duly appealed to, it has the power in its discretion to 
refuse to a party the alternative of having the dispute settled by a Court of law, 
and thus to leave him in the position of having no other remedy than to proceed 
by arbitration. If the Court has refused to stay an action, or if the defendant has 
abstained from asking it to do so, the Court has seisin of the dispute, and it is b 
its decision and by its decision alone, that the rights of the parties are settled. - tt 
follows, therefore, that in the latter case the private tribunal, if ithas‘ever come 
into exist2nce, is functus officio unless the parties agree de novo that the dispute 
shall be tried by arbitration, as in the case where they agree that the action itself 
shall be referred. There cannot be two tribunals each with the jurisdiction to 
insist on deciding the rights of the parties and to compel them to accept its decision. 
Tomy mind thisis clearly involved in the proposition that the Courts will not allow 
their jurisdiction to be ousted. Their jurisdiction is to hear and decide the matters 
of the action, and for a private tribunal to take that decision out of their hands, 
and decide the questions itself, is a clear ouster of jurisdiction., Therefore to 
hold that the private tribunal is still effective after the dispute has come before 
the Court would be to say that, in all cases in which section 4 of the Arbitration Act 
1889, applies ,the defendant may still force on an arbitration and by obtaining 
an award from the arbitrators, oust the jurisdiction of the Courts to decide the 
question they have in hand. In each case where the Court has decided that 
it will retain in its own hands the decision of the case, there would thus be a race 

_ between it and a private tribunal which should be the first to give a decision in 

the matter. The learned Judge has decided that, if during the pendency of the 

_ action an award is obtained from the Arbitrator, it can be pleaded in bar to the 

action, orin other words, the decision of the Arbitrator, and not thatof ‘the 

- Court, decides the rights of the parties. If this were good law, there would be 

in every .case be the race between the public and private tribunals which I have 

described and the decision of the speediest would prevail. This would be ousting 
the jurisdiction of the Court. in a most ignominious way.”’ 


_‘ In Appavu Rowther v. Seeni Rowther*, after referring of the natter to arbitration 
a Suit was filed and during the pendency of the suit, the Arbitrators gave an award. 
Thereafter another suit was filed for a decree in terms of the award and the lower 
Court passed a decree as prayed for. It is the correctness of that dscision which 
was the subject-matter of the appeal before a Bench of this Court. The learned 
Judges, after referring to section.28 of the Contract Act, 1872, section 21 of the 
Specific Relief Act, 1877, paragraph 22 of the Second Schedule to'the Code of Civil 
Procedure, and the Indian Arbitration Act, stated : 


“ Jn our opinion, the intent to be gathered from these Acts is that the i of 
_8 party to seek the assistance of the properly constituted Courts of the realm are 
unrestricted. The right inhering in a suitor to sue is preserved intact: In order 
to provide agaiust the contumacious conduct of a plaintiff who has agreed: to 
refer, but who wants to resile from it by instituting a suit, section 18 of the Second 
Schedule has been introduced. Under that section if the Court is appraised that 
an agreement to refer was entered into, it may stay the trialofthesuit. Ina given 
cse, the Court may consider that the Arbitrators would Fe able to decide tha 
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cese for more efficaciously than the Court itself. In such 2 cate’ the Court may 
ask the Arbitrator to give his decision. But the discretion is in the Court ; the 
paramount idea being that a tribunal constituted by the parties should not come 


into conflict or usurp -the function of the tribunal which the Sovereign has 
provided,” i pee 


The learned Judges were of the opinion that the vicws so expressed by them 
received support from the judgment of Fletcher Moulton, L. J. in Doleman-and Son 
v., Ossett Corporation’ extracted by me already. On the bisis of this opinion the 
learned Judges accepted the contention that on the filing of the suit during the 
pendency of the arbitration the Arbitrators became functus officio and consequently 
their award wes ultra vires their powers and the lower Court acted without jurisdic- 
tion in passing a decree embodying the terms of the award. 


The seme view was taken by the Calcutta High Court in Ramprasad Surajmal 
v. Mohanlal Lachminarain® and in Jokiram Kaya v. Ghen-shamdas Kedarnath?.` In 
the latter case , Mookerjce, J., with whom Fletcher, J., concurred after referring to 
the observations of Fletcher Moulton, L.J., stated : 


“ Consequently when a reference to arbitration has been mde and the private 
tribunal has come into existence the effect of the institution of the suit is, that, 
from that very moment, the Arbitrators become functus officio, that is, their 
authority to deal further with the mitter becomes extinguished. The in:ctitution 
of the suit cannot, however, retrospectively affcct the validity of the reference which 
when it was made, was in ex.ct conformity with the agrcement of the parties. If 
this view were not adopted, the result would follow that a party to a submission, 
who had appeared throughout and had taken his chance bee the Arbitrators 
might, at the very last moment, when the award, possibly an adverse award, was 
about to be madc, and when there would be no time left for his opponent to obtain 
a stay order, institute 2 suit and thereby render infructuous the entire proccedings. 
Such a conclusion cannot, in our opinion, be defended, cither on principle or 
on the authorities.” - eer 


It may be seen that this opinion of the Calcutta High Court has taken statutory 
shape in the present section 35 of the Arbitration Act, 1940, when it provides that 
when the Arbitrators without there being a stay of the judicial proccedings under 
section 34 and after notice of the judicial proccedings covering the entire subject- . 
matter of the reference, procced with the arbitration, itis only the further procccdings 
that- are invalid. : í 


. In Jainarain v. Naraindast, Shadi Lal ,C. J., with whom Campbell, J.; agreed, 
after reterring to the observations of Fletcher Moulton, L. J.; pointed out that it 
lays down only a proposicion that an Arbitrator has no Authority to adjudicate upon 
a matter which has already been made the subject-m+tter of an action unless the 
person bringing the action consents to the jurisdiction of the Arbitrators; and this 
proposition rests upon a sound principle and its validity cannot be impsached ; 
when the same matter comes before two tribunals, a public tribunal appointed by 
the Sovereign and a domestic forum chosen by the parties and no order is made 
staying the proceedings before one or the other, the public tribunal alone must 
decide that matter and cinnot be hampered by any adjudication thereupon made’ 
by the private tribunal and neither can that adjudication be pleaded as‘a bar to 
the action nor can it be allowed to affect the merits of the decision given by ‘the 
public tribunal. The learned Ghief Justice further stated :— . 


“ The essence of the rule enunciated in Doleman’s case! is this. ‘The law does 
not permit the same question to be decided-by a Court of law as well as by the 
Arbitrators, and it is only when the dispute before the two tribunals is identical 
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' the evidence of P. W. 1 in the GCommittal Court and the evidence of the other 


witnesses referred to above. ; 
There can be no doubt in this case that the appellant inflicted several incised 


' injuries, viz., as may as 15 injuries, on P.W. 1 with a knife. But most of the injuries 


are only skin deep. The evidence of P. W. 8, Dr. Kesavan, is that the cumulative 
effect of all these injuries was likely to en T life of the individual and he 
has therefore classified the injwies taken cum tively as grievous. Itis clear from 
his evidence that when P. W. 1 was brought to the hospital she was ina state of 
shock and collapse due to the injuries. There can be no doubt that the injuries 
had endangered the life of P. W.1 and the injuries caused by the appellant to his 
wife taken cumulatively have been-rightly found by the Sessions udge as gricvous, 
The conviction of the appellant under section 326, Indian Penal Code, for the attack 
on his wife is thus fully justified on the evidence and the sentence of threc years 
rigorous imprisonment cannot be considered to be excessive. The said conviction 
and sentenc: are confirmed. $ 


It is clear from the facts referred to above that there is practically no evidence 
in the statements given in the Sessions Court by the witnesses, P. Ws. 1 to 4, as to 
how the child met with its death. One has to rely only on the statement of 


to the dhild. It is true that Exhibit P-1 is not substantive evidence in this casc.. In 
Exhibit P-2, P. W. 1 has stated that when she and her husband were returning 
home-from Villupuram and were near Nannadu Ricc Mill, her husband stabbed 
her with a knife on her cheek and right shoulder and also stabbed the child. IL is 
evidently on the basis of this latter statement alone the learned Sessions Judge has 
stated in paragraph 25 of the judgment that the fatal inj intlicted on the child 

the appellant. The learned 


alo 

his child during the course of the attack which he made on his wife, P. W. 1. It 
is therefore not possible to support the conviction of the appellant under section 
302, Indian Penal Code. 7 


him guilty only under section 326, Indian Penal Gode. Hence the appellant could 


not be imputed with the oi pace Rian rea to invoke section gor, Indian Penal Code. 
The rationale of transferred i 


on Criminal Law—The General part (second edition) under section 49 at page 134. 
At 126 the Author has pointed out that transferred intention (transferred 


Kenny’s Outlines of Criminal Law, Nineteenth Edition (1966), 40, there is 
discussion as to consequences of ‘actus reus different from ae oresecn, Clause 
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(4) in para. 26 refers to the principle enunciated in section 301, Indian Penal Gode: 
Clause (d) of paragraph 26 refers to cases where the intended aim is an acius recs 
and an actus reus of a different kind is committed-and it is pointed out that in those 
circumstances, the two cases must be considered separately. 


In-cases similar to the present one, the accused has been convicted either under 
section 326, Indian Penal Code, or 304-A, Indian Penal Code, depending on the 
facts and circumstances of the case. In Empress v. Sahae Ras!, a Bench of the Calcutta 
High Court found the accused in that case guilty under section 326, Indian Penal 
Code, for the act of causing injury to a child in the course of assaulting a woman 
with a dangerous weapon which resulted in the death of the child carried by her. 
Referring to the language in section 321, Indian Penal Code, Markby, J., who deli- 
vered the judgment observed : č i 

“The very general language of that section was, I think, used expressly for the 

urpose of covering a case of this kind. I also think that the prieoner is also lable 

for causing grievous hurt. Section 322 provides that ‘ Whoever voluntarily 

. causes hurt, if the hurt which he intends to cause, or knows himself to be likely 
to cause, is grievous hurt, and if the hurt which he causes is grievous hurt, is said 
voluntarily to cause grievous hurt.’ I think, that it is impossible to say, when a 
man strikes a woman with a child in her arms, and strikes her on that part of her 
person which is close to the head of the child, that he docs not know-that he is 

- likely to cause grievous hurt to the child, he must, as a reasonable being, know 
that nothing is more probable than that the blow which he aims at the woman 
would fall on the child, and that any blow which would fall upon the child’s head 


would be likely to cause such hurt as would endanger the, child’s life.” 


Gour, in his Penal Law of India, Eighth Edition, Volume III at page 2243, in 
referring to-this decision has observed : : 

“The learned Judge did not refer to the English law, but it is on this point 
identical. In this case the degree of violence used was such as led the Court to 
hold that the accused must have known, from the proximity of the child to the 
mother and the severity of his blows, that his act was likely to cause grievous hurt. 

. The question whether in such a case the hut intended or known to be likely, was 

. simple or grievous must, in a measure, depend upon the effect produced, the degree 
of violence used, and the natural consequence of the use of that violence which 
the accused might reasonably be presumed to know.” = 


‘We have already referred to the fact that the appellant dealt as many as 15 inciséd 
-injuries on P.W.1, the cumulative effect of which was grievous and one of the cuts 


which fell on the child caused a fatal injury to it. The appellant could properly be 
‘convicted for the stab injury caused to the child only under section 326, Indian 
-Penal Code, and not under section 302, Indian Penal Code, having regard to the facts 
and circumstances of the case. The conviction of the appellant is therefore altered 
from section 302, Indian Penal Code, to one under section 326, Indian Penal Code. 
We set aside the sentence of life imprisonment and instead sentence him to rigorous 


-imprisonment for three years and direct the said sentence to run concurrently with 


the sentence of three years rigorous imprisonment imposed under section 326, 
Indian Penal Code, for the attack made on P.W. 1. 


- Subject to this modification, the criminal appeal is dismissed. 
_ VK. Ze ; Appeal dismissed, 


t 
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terminated gnd resulted in an award, the object for the achivement of which alone 
further proceedings can be stayed is no longer evailable. Further, since the language 
of the section is clear and spccific, any difficulty, real or imaginary, said to be 
present as a consequence of the award having come into existence and the suit 
being proceeded with, cannot affect the construction of the section and alter its 


j scope or effect. Consequently, on the admitted facts of this case the applicant- 


defendant herein is not entitled to an order staying further proceeding in the suit. 


- It may be that the respondent-pleintiff was not justified in instituting the suit 
during the pendency of the proceedings. It may be again that the applicant- 
defendant is not She blamed in filing this application after the award has been 
mde by the Arbitrators, since, the summons in the suit were served on the applicant- 
defendent only on 15th July, 1968 and the award has been made on 25th March, 
1968 itself. But none of these facts affects my conclusion, since the sams is based 
on the construction of section 34 of the Arbitration Act, 1940, and this conclusion 
of mine does not involve exercise of any discretion on my part. No material has 
bcen placed before me as to whether the Arbitrators had any notice of the institution 
of the suit by the respondent-plaintiff bcfore they mede their award, nor was any 
contention advanced before me in this behalf. 


It is unnecessary for me in this application to decide, and no mitcrial has also 
been placed before me for coming to a decision, whether the award is valid or not 
and what is the effect of the award, with reference to any decree thar may be passed 
in the suit. However, purely from a practical point of view, it would appear that 
the award is favourable to the respondent-plaintif, as is alleged in this case, and if the 
respondent-plaintiff ran get relief on the basis of the eward itself, he may not be 
interested in pursuing the suit and it is only the defendant-applicant that would be 
interested in having the suit proceeded with, since he could put forward his counter- 
claim or claim to set-off in the suit itself and have the matter investigated into and 
adjudicated upon by the Court itself. It is only in this context it appears rather 
strange that the learned Counsel for the applicant-defendant should have insisted 
that this Court should stay further proceedings in the suit, notwithstanding the parti- 
cular award that has been passed by the Arbitrators. 


Under these circumstances, this application fails and it is dismissed. Taking 
into account the circumstance that the respondent-plaintiff instituted the suit during 
the pendency of the arbitration proceedings, I do not make any order as to costs. 


VS. Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Jusricg P. RAMAKRISHNAN AND Mr. Justice R. SADASIVAM. 

Kannan So: ~ a. Appellant* 

Penal Code (XLV of 1860), sections 301, 302 and 926—Accused causing grievous hurt to his 
wife with a knife—Ones of culs falling on child which was on her fap—Death of child— 
Nature of offence—Applicabiltty of ths doctrins of transfer of malice. 

The appellant dealt as many as 15 incised injuries with a knife on his wife, 
the cumulative effect of which was grievous and one of the cuts which fell on 
the child which the wife was carrying on her hip at that time caused a fatal 
injury to it. The appellant could, under the circumstances, properly be 
convicted for the fatal stab injury caused to the child only under section 326 
and not under section 302 of the Penal Code. i 


(Applicability of the doctrine of transfer of malice discussed). 





— 


* CriA. No, 392 of 1968, : 4 ' 8th October, 1 968; 
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Appeal against the judgment of the Sessions Judge of the Court of Session of 
the South Arcot Division at Cuddalore in Case No. 14 of the Calendar for 1968, 
dated 15th April, 1968. . - 


S. Radha, for Appellant. 
The ‘Public Prosecutor, for State. 
`, The Judgment of the Court was delivered by” 


Sadasivam, 7.—Appellant Kannan has been convicted under section 302, Indian 
Penal Code, for having caused the death of his child Ambujam alias Marimuthu, 
aged about 4 years, at about i-go P.M. on 25th December, 1967 at Nannadu 
village and sentenced to imprisonment for life. He has also been convicted under 
section 326, Indian Penal Code, on a charge under section 307, Indian Penal Code, 
(second part) for having caused serveral injuries to his wife P. W. 1, Amaravathi, 
with a knife, in the course of the same transaction. 


The facts of this case are in a short compass. The appellant suspected his 
wife, P.W. 1, -of being in illicit intimacy with Poongan, his elder brother’s son, and 
also suspected that she had taken a treasure trove ficm a broken wall of the dilapi- 
dated house and concealed the same. These facts put forward as motive for the 
attack made on P. W. 1 appear from the evidence of P. W. 10, Duraisami Josiyar, 
and P. W. 11, Alagirisami Udayar. In fact P.W. 1 has referred to the same in her 
evidence, Exhibit P-2 in the Committal Court and the same has alo been admitted 
by the appellant during his examination under section 342, Criminal Procedure 
Code, in the Sessions Court. . ap) 


P. W. 1, Amaravathi, the wife of the appellant, turned hostile in ‘the Sessions 
Court and she pleaded ignorance a to how she sustained injuries and how her 
child Ambujam met with her death. But her evidence in the Committal Court has 
been marked as Exhibit P-2 under section 288, Criminal Procedure Code, and it 
has been accepted by the learned Session. Judge in view of the evidence of P. Ws. 
2 to 5 in this case. In Exhibit P-2, P. W. 1 has stated that when she and her 
husband were returning to their village from Villupuram and when they were near 
the Nannadu Rice Mill, at about I. P. m. on the date of occurrence, her husband 
stabbed her with a knife on several parts of her body and also the child she was 
carrying, with the iesult that the child died on the spot and she fell down un- 
conscious. P. W. 2 Ramayee, the child of the appellant aged cight years who. was 
coming behind her parents did not actually see the occurrence, but she saw the’dead 
body of the child and noticed her mother having injuries. She was not examined 
in the Committal Court. P. W. 3, Varalakshmi, who was vending things in the 
betel shop of her father near the Rice Mill heard the cries of P. W. 2 and looked 
in that direction and actually saw the appellant stabbing P. W. 1 with something 
in his hand and P. W...1 sustaining bleeding injuries. But she did not ever notice 
as to whether P. W. r carried a child at that time. | P. W. 4 Abdul Latheef, an 
accountant in the Rice Mill near the place of occurrence, saw P. W. 1 running 
with bleeding injuries and falling near the Banyan tree close to the Rice Mill. 
He saw the appellant running eastwards. P. W. 5, Guruchandran, who was working 
asagangman on the road near the Rice Mill heard the alarm and saw the 
appellant running south with blood stains on his shirt and dhoti and when he 
questioned him, as he knew him before, the appellant dropped the pen knife which 
he was carrying and ran away. The appellant appeared at the Police Station and 
made the statement in pursuance of which P. W. 5 was traced and the knife was 
recovered. P: W. r gave the report, Exhibit P-1f, to the Village Munsit, P. W. 19, 
Balakrishna-Naidu, who came to the spot on being sent for by P.W. 4 Abdul Latheef. 
Thus the evidence of P. W. 1 in the Committal Court marked as Exhibit P-2 is 
fully corroborated by the evidence of P. Ws. 2 to 5 and the conduct of the appellant 
in appearing at the Police Station. ` - 


‘The plea of the appellant in the Sessions Court that it was his brother's son 
Poongan who stabbed his wife and the child can hardly be accepted in the face of 
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IN THE HIGH, COURT OF JUDIGATURE AT MADRAS. 
~ | Present :—Mr. Joso K. VRERASWAMI AND Mr. Justice M. NATESAN. 
Sri Navanecthaswaraswami Devasthanam, Sikkil, by its 
: Executive Officer `., i .. Petitioner * 

ees Peat ; f 
‘The State of Madras by-the Secretary to Government, . 
- . Revenue Department, Madras . , - .. Respondent. 
Madras Public, Trusts Act (Hagulation of Administration of Agricultural Lunds) Act (LVI 
_ Of 1981), section 52 Lands exempted from operation of the Aci—Applicability 
\ + af second proviso to Article 31-A ‘of the Constitution of India to such lands. ; 
Gonstitution of India (1950), Article 31-A, Second proviso—Scope and applicability, 

The effzct of applying section 52 of the Madras Public Trusts Act, 1961, is 
` that the lands exempted will be free from the operation of the provisions of that 
‘ Act. It clearly follows, therefore, that once that happens, the lands, to which the 
` Act becomes inapplicable, because of the exemption, are entirely outside the scope 

of any ceiling and the Second proviso to Article 31-A of the Constitution will have 
no application. a 7 . 
© Having regard not merely to the language employed by the Second proviso to 
Article 31-A of the Constitution but also the context in which the proviso was 
inserted by the Gonstitution (Seventeenth Amendment) Act, it is clear that it 
applies only to small holdings within the ceiling limit which is under a person’s. 
. personal cultivation. Article 31-A itselfis an exception to the general principles 
embodied in Article 31. The Second proviso figures as an exception to the excep- 
tion. That is to say, though market value is not the criterion for purposes of 
assessment of compensation for estates taken over under the enactments, which 
. have been included in the Ninth Schedule ofthe Constitution by the Seventeenth 
Amendment Act, in the case of lands within the ceiling limit, applicable to.a per- 
son under any law for the time being inforce, it can only be acquired on payment 
of compensation at a rate, which shall not be less than the market value. The 
_, purpose is obviously to protect small ryots or quondam land-holders in possession 
of limited extents of lands within the ceiling under the law prevailing in the parti- 
cular area, which is under his direct cultivation. For the application of the Second 
proviso, among other things, two things are essential: (1) acquisition within 
the meanirg of Article gi and (2) of lands within the ceiling limit. 

Petition under Article 226 of the Constitution praying the High Court to-isue a 
writ of certiorari calling for records relating to the Gazette Notification G.O.Ms. No. 
No. 2561, Revenue, dated ‘1st September, 1965, and published in the Fort St. 
George Gazette-dated 8th September, 1965 in Part II, section 1 at page 1815 and 
‘quash the said order. . `°. J : 


V. Vedantachari, T. Rangaswami Iyengar and A. Shanmugham, for Petitioner, 
The Government Pleader, for Respondent. 
1 The Order of the Gourt. was made by 


scparately. ma Pn . , 
` Sellur village of Ekabhogam Mirasu was notified and taken over under the pro- 
visions of M idras Act XXVI of 1963. _ As a result of prolonged litigation, the result 





* WP. No. 3929 of 1965." 707 = hth: November, 1968. 
‘1, (1967) 1 MLJ. 206.. 
15 D 
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of which is to be.found in Navenithaswaswami Devasthonam v. Ganapathi', Navani- 
thaswaraswami D. vasthanam v. Seminatha Pulai*, and A.S. No. 157 of 1957, the Devas- 
thanam’ took possession of the entirety of the lands ` comprisetl in the village. The 
State Government, in exercise of its powers under section 52 of the Madras Public 
Trusts Act, 1961, exempted the entire extent from the operation of the Act by two 
orders dated 21st December, 1963 and 2gth June, 1965. This petition was filed 
on 22nd September, 1965 to the notification under section 1 (4) which was in 
September, 1965, of Madras Act XXVI of 1963 on the ground that it did not pro- 
vide for payment of market value as compensation for acquisition of the Inam 
village, but only provided for allowances of Tasdik under section 32. 


The argument for the petitioner is that the Second proviso to Article 31-A (1 
applied to the entire extent comprised in the Inam village taken over. It is sai 
that though, by reason of the exemption granted ‘by the Government under sec- 
tion 52 of the Madras Public Trusts Act, the provisions of the Act had no operation 
in respect thereto, nevertheless, in a sense, they should be regarded as lands within 
the ceiling. Alternatively, the submission for the petitioner is that, in any case, 
the Second proviso to Article 31-A (1) is applicable to all lands in a village taken 
over which are under personal cultivation. 

So far as the point that the lands are within the ceiling limit under the Madras 
Public Trusts Act is concerned, we may at once say that it is impossible to accept 
it. The effect of applying section 52 is that the lands exempted will be free from 
the opinion of the provisions of the Act. It clearly follows, therefore, that once 
that happens, the lands, to which the Act becomes inapplicable, because of the 
exemption; are entirely outside the scope of any ceiling. In fact,no question of 
ceiling at all will arise in respect of such lands, for, ceiling arises because of and under 
the provisions of the Act. aah 


On the other question too, on the scope of the Second proviso to Article g1-A 
(1), we are not impressed that it has any application to the lands in Sellur vi : 
The proviso is as follows :— 4 ; 

“ Provided further that where any law makes any provision for the aed 

tion by the State of any estate and where any land comprised therein is held by 

a person under his personal cultivation it shall not be lawful for the State to 

acquire any portion of such land as is within the ceiling limit applicable to him 

under any law for the time being in force or any building or structute standing 

thereon or appurtenant thereto, unless the law relating to acquisition of such 

land, building or structure, provides for payment of compensation at a rate 
which shall not be less than the market value thereof.” g 


In our view, having regard not merely to the language employed by the proviso 
but also the context in which the proviso was inserted by the Seventeenth Amend- 
ment, it is, clear that it applies only to small holdings within the ceiling limit 
which is under a person’s personal cultivation. Article 31-A itself is an exception 
to the general principles embodied in Article gr. The Second proviso figures as 
an exception to the exception. That is to say, though market value is not the 
criterion for purposes of assessment of compensation for estates taken over under thè 
enactments, which have been included in the Ninth Schedule by the Seventeenth 
Amendment in the case of land within the ceiling limit applicable to a person under 
any law for the time being in force it can only be aeae on payment of compen- 
sation at a rate which shall not be less than the market value. The purpose is 
obviously to protect small ryots or quondam landholders in possession of limited 
extents of lands within the ceiling under the law prevailing in the particular area- 
which is under his direct cultivation. It also scems to us, in the context of the 
Seventeenth Amendment, which put in the Second proviso and also a number of 
enactments in the Ninth Schedule, that for the application of the Second provisc, 
among other things, two things are essential; (t) acquisition within the meanirg of 
OO  — ravwrwcS=S$00 Ee 


1. (1955) 2 MLJ. 112. 231. . 
2, LLR. (1958) Mad. 921 : (1958) 2 M.LJ. 




















fi]. ADAIKAPPA GHETTIAR v. OFFICIAL ASSIGNEE. 115 


Articl~ g1 and (2) of lands within the ceiling limit. The ceiling limit has not been 
ibed by Act XXVI of 1963. That has been done only by the Madras 

blic Trusts Act. But, as we said by reaton of the exemption granted by the 

Government the Act is inapplicable to the land. Further the .Madras Public 

Trusts Act itselfis not one.which provides for acquisition of lands as such. We are 

of the view, there fore, that the petitioner is not, on that ground too, entitled to 
invoke the benefit of the Second proviso to Article 31-A ( Dof the Constitution. 


The view that we have expressed as to the scope and applicability of the said 
Proviso scems to receive support also from the observations of the Supreme Court 
in Golaknath v. State of Punjab! Referring to the scope of the proviso, Hidayatullah, J. 
as he then was pda G “, 

“The sum total of this amendment (the Seventeenth Amendment) is that except 
for land within the ceiling, all other land can be acquired or rights therein ex- 
tinguished -or- modified without compensation and no challenge to the law can 
be made under Article 14, 19 or 31 of the Constitution.......... There is no 
kind cf agricultural estate or land which cannot be acquired by the State, even 
though it pays an ilhwory compensat on. The only exception is a Second proviso 
added to Article 31-A (1) by which lands within the ceiling limit applicable for 
the time being to a person personally cultivating his land may be acquired only 
on paying compensation at a rate which shall not be less than the market value. 
‘This may prove to be an illusory protection. The ceiling may be lowered by 
litigation....... `... -My brother Shelat and I described the device as a fraud upon 
this proviso, but it is obvious that a law lowering the ceiling to almost nothing 
cannot be, declared a fraud on the Constitution. In other words, the agricultural 
landholders hold land as tenants-at-will. To achieve this a large number of 
Acts of the State Legislature have been added‘to the Ninth Schedule to bring 
them under the umbrella of Article 31-B.” ° 


Though these observations were made in a different context, they were con- 
cerned with the scope and effect of the Second proviso. If the proper construction 
of the proviso is as suggested for the petitioner, the proviso should have been entirely 
differently worded, and further, it would have deféated, to a ane extent, the pur- 
pose of Article g1-A. The construction sought to be placed on the proviso entirely 
ignores the words :— 

: “ any portion of such lands asis within the ceiling limit applicable to him 
under any law for the time being ‘in force.” : 

We consider, therefore, that the notifications of the Inam village cannot be 


~ The petition is dismissed with costs. Counsel fee Rs. 100. 
V.K. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mnr. Justicg K. S. VENKATARAMAN, 


N.S. M. Adaikappa Chettiar _.. Potitioner® 
‘ De- ` 
The Official Assignee, High Court, Madras ve Resondent, 


Presidency Towns Insolvency Act (LIT of 1909), section 49 (4)—Scope. 

- A promissory note executed by a partner would not bind the firm unless it 
clearly appears on the face of the document that the parties meant that the firm 
should be bound. This would be so even if the money borrowed was utilised 
for the purposes of the firm, and it would be the separate debt of the partner for 

-the purposes of-section 49 (4) of the Presidency Towns Insolvency Act. 


1. (1967)2 S.C.J.486 :A.I.R.19675.C. 1643. 
* Petition No. 25 of 1965. j 
Appla No. 313 of 1968. 3rd January, 1969, 
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P. N. Venugopal, for Petitioner. ae ; 
> Po Siveramakrishniah, for Respondent. parah 

» The Court made the following : i n 

Orpxr.—This application raises a question of the application of section 49 (4) 
of the Presidency Towns Insolvency Act, III of 1909. The facts givi 
rise to the application are these. One Anjali Devi was adjudicated insolvent on 
A creditor's petition in I. P. No. 12 of 1965. A partnershi by name, Mesers. Anjali 
Pictures consisting of Anjali Devi and her husband P, Pe a Rao as partners, 
was adjudicated insolvent in I. P, No. 25 of 1965. Her personal estate was sold and 


creditors, a sum of Rs. 2,24,624~ 
is avatiable .(Wide_the report dated 29th September, 1968, of the Deputy Official 


The assets of the partnership were sold and only a balance of Rs. 95,308-90 is 
available from which a dividend of 64 paise in the rupee can be paid besides the 
‘dividend 5 paise already paid. : 7 

Certain persons have proved in the insolvency of P. Anjali Devi, as her personal 
‘creditors and the amount necessary for paying them in full is Rs. 79,013-68 (amount 
due to the creditors Rs. 75,063 plus commission). The amount duc to the creditors 
who have proved in the insolvency of the firm is in the region of Rs. 13,64,311. 
What the Deputy Official Assignee has-proposed in terms of rection 49 of the Pre- 
sidency Towns Insolvency Act is to pay the personal creditors (debts to whom amount 
to Rs. 75,063) in full and make the balance of the personal estate namely 
Rs. 1,45,610.71, available for distribution to the creditors of the frm. If that 
i: done, a further dividend of 164 paise in, he rupee can be paid in addition to the 
‘five paise already paid. : 

The applicant, herein, Adaikappa Chettiar, is one of the firm’s creditors. He 
-objects to the payment in full to the creditors in the insolvency of Anjali Devi. He 
-contends that those creditors are really creditors of the firm and hence cannot get 
a more favoured treatment than the creditors of the firm in the application of rec: 
tion 49 of the Act. Section 49 (4) of the Act reads: ene 


“Section 49 (4).—In the case of partners, the Partnership property ' shall be 
applicable in the first instance in payment of the partnership debts, and the se- 
parate property of each partner shall be applicable in the first instance in pay- 
ment of his separate debts. Where there is a muplus of the separate property 
-of ‘the partners, it shall be dealt with as part of the partnership property ; and 

- where there is a surplus of the partnership property, it shall be dealt with as pact 
of the respective separate property in proportion to the rights and interests of 
each partn .r in the partnership property.” i 


The scheme of section 49 (4) is clear and there is no controversy about it! The 
-only question in dispute is whether the sum of Rs. 75,063 can be said to be the 3o- 
parate debt of Anjali Devi or should be held to be partner hip debts as contended 
by Adaikappa Chettiar to use the phtascology of section 49 (4). It is stated before 
me that the debt amounting to Rs. 75,063 were contracted by Anjali Devi on. prd= 
missory notes and the following promissory note dated 14:h February, 1964 may 
.be taken as typical. i To ur 


“Rs. 10,000 - ed : : a, Pughs Rasa! 
: : j . Madras-28, 
. Due date 15th May, 1964 dated 14th February, r964. - + 
At go days (ninety days) after date without grace, I. P., Anjali Devi, residing 
at No. 2, Pighs Road, Midras-28 promise to pay to Mr. E. A. Swami, Now 4, 
Maharaja Surya Rao Road, Alwarpet, Madras-18 the sum of Rs. 10;000 (Rupees 
ten thousand only) for value received in cash this day. 
Sd. P. Anjali Devi.” 
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On the face of this promissory yokes the debtor was only Anjali Devi and not 
the firm. Under section 27 of the Negotiable Instruments Act, it is no doubt open 
to a person to bind himself or to be bound by a duly authorised agent acting in his 
name. But if the parties meant that the firm should be bound, that should clearly 
appear on the face of the document. That however. is not the case here. In 
Raagaraju v. Sait Devichand Bhootaji frm, under even stronger circumstances, 
Patanjali Sastri, J., held that a promissory note executed by a partner would not 
bind the firm since it did not appear that the firm was meant to be liable though it 
was clear enough that the amount was borrowed for the purpose of the firm. 
seen ae this Sri P. N. Venugopal, learned Counsel for the appellant, relics 
on the following answers given by Anjali Deviin her public examination. 
“Q. Apart from the borrowings from Rajashree Pictures, did you make 
independent borrowing for the pictures? , 
. No. bà 4 
You did not okok from others for the pictures ? 
-Not in my personal capacity, I borrowed only for the pictures. 
-For the firm you did borrow? E 
Yes, st E 
Q. . From ‘whom did you borrow the ee 


oP OPDE 


+7 A? Iam not able to give the details and the names of persons from whom 


moneys have been borrowed for the business. At the time of borrowing the money, 
Hea been asked to sign on certain papers and I have pHa obeyed my 
usband ” 


The E Counsel submits that according to the above answers, Anjali Devi 
borrowed the money only for the pictures and on that basis the learned Counsel 
contends that even the so-called personal borrowings should be considered only as 
borrowings of the firm. 


These submissigad are unacceptable. In the first place, apsirt from the state- 
ment of the insolvent extracted above there is nothing to show that that statement 
is true. Actually the Deputy. Official Astignee states dni at examination Gf 
the accounts of the firm that the debts amounting to Rs. 75,063 ‘except one for a 
sum of Rs. 7.500 due to Swami, do not find place in the account books of the firm 
atall. The particular debt of Rs. 7,500 however finds place in the day book un 
several dates and the onding entry in the ledger was posted up her - 
tion, Thus at most only the sum of Rs. 7,500 can be taken to hate been utilised 
for the pictures. But even in respect of the sum of Rs. 7,500 on the assumption 
that it was utilised for the pictures, it would not follow that the firm is the debtor 
of the creditor concerned. The debtor whose name appears in the negotiable 
instrument is only Anjali Devi, and she and she alone can be proceeded against by 
the creditor on the pro note. Besides the decision of Patanjali Sastri, J., 
quoted above, it may Pomo to reproduce Lindley on Partnership pages 233 and 
234 of the 12th Edition : : i. a 


“ Effect of having had the benefit of a contract—lIt is an erroncous but popular 
notion that ifa firm obtains the benefit ofa contract made with one of its partners, 
it must needs be bound by that contract. Now, although the circumstance 
that the firm obtains the benefit of a contract entered into by one of its mem- 
bers tends to show that he entered into the contract as the agent of the 
firm, such circumstance is no more than evidence that this was the case, and 
the question upon which the liability or non-liability of the firm upon a contract 

EA 13 not—has the firm obtained the benefit of the contract but did the 
firm, by one of its partners, cr otherwise, enter into the contract ? 





1. (1945) 2 MLJ. 113. 
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A lending case on this head is Emp!y v. Lys! There a partner drew bills in 
- his own name, and sent them to an agent of the first in order that he might gut 
them discounted. They were discounted, and the mon obtained war remitted 
by the agent, and was paid to the account of the firm. It was held that the firm 
was neither liable for the amount of the bills on the bills themselves, nor for 
their proceeds on the common counts. ‘There was no loan to the pa Tane ; 
no contract with it; and no liability attached to the firm by ihe fact that the 
partner who alone was liable had applied the moncy after he got it for the benefit 
of his co-partners as well as for the benefit cf himself, -L i 

Again, in Beavan v. Lewia?, one partner borrowed money, and executed warrants 
of attorney to confess judgment. The money which he obtained was applied 
by him for the benefit of ‘the partnership and was obtained in part with the 
knowledge of his co-partner, in order that it might be so applied. But it was held 
that the partnership was not liable for the money ; the loan having been clearly 
made to the one partner against’ whom alone Judgment was to be entered and 
not to the firm through him. 

Money borrowed by one parinsr.—So, in ordinary cases, when one partner borrows 
moncy without the authority of his co-partners, the ‘contract of loan is with him 
and not with the firm ; and the nature of that contract is not altered his 
application of the money. The lender of the moncy has, therefore, no right to 
repayment by the firm, although the money may have been applied for its benefit, 
unless he can bring himself within the equitable doctrine referred to below.” 

The exception referred to is the doctrine of subrogation where the amount 
lent to the partner is utilised ro piy on the debts of the firm. Here, however, there 
is no evidence that the amount of Rs. 7,500 lent to Anjali Devi was utilised for paying 
off the debts of the firm ; and further that will only in be an additional right in 
equity to the creditors and will not detract from his right under section 49 (4) of 
the Act to be paid in full from the separate property - of the partner Anjal i. 
Accordingly this application is dismissed, but. without costs. 


V.K. Se Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PresenT :—Mnk, Justice P. RAMAKRISHNAN AND Mr. Justice R. SADASIVAM. 
The Regional Provident Fund Commissioner, 
. Madras and another Pe ser 
v. 
Vittaldas Jagannathadas and another .. Respondents, 
Employees Provident Funds Act (XIX of 1952), section 16—Establishmeat—Naw establish- 
~ meni—Application of the Act—lInfancy toction—Establiskment—Meaning—House 
of business—Lasses of a Cinema theaire ings and furmiture—Act applied to the 
establishmeni—Determination of lease—Fresk ‘ease in favour of another—Discharge 
of old employees by previous lessese—Re-cmployment of workers— ablishment con“isting 
of ninsteen persons only—lf a new establishment entilled to infancy protection—Writ of 

Mandamus. . 

A Hindu undivided family owned a theatre consisting of the land, buildings, 
talkie Ae t, machinery other fittings and furniture. It was leased to a 
lessee ti c end of 1952 and from 1st Apvil, 1953, was leased to another for a 

iod of five years and the same lessee obtained the continuance of the lease 
or 4 years, from rst April, 1958. In 1961 the provisions of the Employees Pro- 
vident Fund Act of 1952 was extended to this Theatre. The lessee was makin 
Provident fund contributions to the Commissioner in pursuance of the deman 
made on him. On the expiry of lease, the respondent Company represented 
by the sons of one of the members of the Hindu joint family took a lease of . the 
theatre with effsct from 1st April, 1962, for a period of five years. ‘The prior lessee 

ese 


Appellanis* 
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. had discharged all his employets after notice ard payment of their dues including 
“bonus. The respondent firm claimed to have called for applications and employ- 
‘ed 19 persons to carry’on the business from rst April, 1962. Of the 19 employees, 
17 were persons employed By the previous lessee. On the question whether the- 


. establishment of the respondent firm was a new establishment entitled to exemp- 


tion under section 16 of fhe Act, a Single Bench in writ proceedings held that it 
was a new establishment. The Commissioner, Regional Provident Fund, 
appealed : . Ria 
Held, the lease taken by the respondent firm to run the theatre would not make 
the establishment a new one for the purpose of claiming exemption under the 
~ Act, f , 
The exemption available under section 16 (1) of the Act, is to the organization 
or establishment itself as such, and not to the owner or lessee or Manager thereof, 
- and it cannot be postulated that each time there is a change of hand a new 


‘ establishment has been set up. . 


In consonance with the object and policy of the Act, the word ‘ establishment ’ 
is to mean house of business and this was adopted in the Bench ‘decision in R. L. 
Sahni Y Co. v. Union of India, (1966) 1 M.L.J. 338 : A.LR. 1966 Mad. 416. 


From the definition it is clear that ‘ establishment’ is not the same thing as 
* employer’ or ‘employee’ but different and. distinct from ‘employer’ and 
* employee.’ i 

The settlements of the cldims of the persons employed by the previous lessee 
or the workers by the subsequcat lessee would not in any way touch upon the 
question as to the date on which the establishment came into existence. 


Held on facts, the house of business in the case is the cinema theatre comprising 

- the talkie equipment, machinery other fittings and the furniture. The establish- 

. ment continued to exist without break even after the respondent firm took a 

lease of the theatre. The fact that the respondent firm is now employing only 19 
persons is not relevant. The mere fact that it appointed its own staff whi 

included a large number of the members of the old staff will not make the 

. establishment a new dne. The respondent firm is rot entitled to.a writ of 


Appeal under Clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Anantanarayanan, dated 11th September, 1964*, and made in the exer- 
cise of the Special Original jurisdiction of the High Court in Writ Petition No. 1018 
of 1962 presented under. Article 226 of the Constitution of India, to sissue ‘a Writ 
of mandamus directing the respondents therein to forbear from demanding, attempting 
to demand, collecting or attempting to collect or in any way realising or attempting 
to realise any amount whatsoever from the petitioner’s firm or petitioners in respect 
of Employees Provident Fund Contributions pursuant to the letter, dated 28th June, 
1962 O/MD/2116 by the respondent for the month of April, May and June, 1962 
and for any months or periods subsequent thereto. 
` Habibulla Baksha for Central Government Standing Counsel, for Appellants. 
L.V. Krisknaawamy Ayar, for Respondents. 
The Judgment of the Gourt was delivered by 
Sadasivam, F.—This Writ Appeal is against the order of Anantanarayanan, J., 
as he then was, in Writ Petition No. 1018 of 1962 filed by Jagannathadas and Co., 
hereinafter referred to as the Company, granting a writ of mandamus, restraining the 
appellants herein from collecting the employees’ provident fund contributions in 
ce of the letter, dated 28th June, 1962 of the first appellant, the Regional, 
Provident Fund Commissioner, ‘hereinafter referred to as the Commissioner. 
The facts of this case are clearly stated in the order under appeal and they are not 





r 
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in dispute. One Jagannathadas Govindas, Vallabhadas Baldevada:. and Khusaldas 
Govindas who constituted members of a Hindu joint family, owned the theatre: 
known as Maharani Talkies, constituting the land and buildings situated on: the. 
Thiruvottiyur. High Road, Madras, bearing Door No. 149, the talkie equipment, 
machinery, other fittings and the furniture. Oni S, Raja Chetty and QV.. 
Narasimhalu penne were the original lessees of the Maharani Talkies from st 
October, 1948, till the owners got possession of the theatre in pursuance of the decree 
of this Court in C.S. No. 472 of 1949, dated 16th December, 1952. The theatre was 
vacant till 31st March, 1953, and it was then leased from Ist April, 1953, to one 
Munirathnam Naidu on a monthly rent of Rs. 2:45q for a period of five years. The 
said Munirathnam Naidu obtained another lease deed on 31st December, 1958 for 
four years from 1st April, 1958. In exercise of the powers conferred by clatze (b) 
of sub-section (3) of :ection 1 of the Employ f Provident Funds Act, 1952, 
(XIX of 1952)-(hereinafie: referred to as the Act), the Central Government issued a 
notification. dated rgth June, 1961, in the Gazette of India extending the Act to 
Cinemas, Preview Theatres and certain other classes of establishments in each of 
which 20 or more persons are employed. Munirathnam Naidu, a lessee of the 
Maharani Talkies, was making provident fund contributions to the Commissioner 
in pursuance of the demand made on him. The lease in favour of Munirathnam 


Purpose of this case. Before Munirathnam Naidu, the prior lessee, handed over 
Possession of the theatre after the expiry of the 1 ase on 31st March, 1962, he discharged 
all his employees after notice and payment of their dues, including bonus. The 
called for application and employed 19 persons 
films in Maharani Talkies from’ ist 
April, 1962. In his counter affidavit the first appellant-Commissioner has stated 
that the respondent-Company took over the theatre from ist April, 1962 with 
19 employees who had formerly been working in the establishment and most of 
whom were members of the Provident Fund Scheme. ‘In the reply affidavit of the 
respondent-Company, it is stated that the Company did not ¢ over the theatre 
with the employees, but chose from persons who had applied to the Company to 
serve in its staff. But it is admitted that-out of 19 persons employed by the respon- 
dent-Company, as many as 17 persons were employtd by Munirathnam Naidu. 
The contention of the respondent-Company is that their establishment is not the same 
establishment as that of the previous lessee of the ci ET Talkies; but that it is 
a totally different entity,and so there is a new establishment entitled to exemption 
under section 16 of the Employees’ Provident Funds Act in favour of an establish- 
ment which has not completed five years and comprised less than 20 members. . 


Anantanarayanan, J., as he then was, has in his order referred to several deci- 
sions and pointed out the true guiding principles in dealing with cases arising under 
the Act. We shall briefly refer to those principles before considering the main point 
that arises for decision in this appeal. The Act applies to a factory or estab'ish- 
ment as defined in the Act, and not to the owners, and a mere change of ownership 
cannot suffice to modify or affsct the obligation to make contributions on behalf of 
the members of the establishment towards employees provident fund once the period 
of infancy protection has expired. The infancy protection clause in 16 (1) (6) of 
the Act is from the date of the commencement of establishment, The fact that 
-a new company subsequently takes over or acquires the factory or establishment docs 
not shift the- date of a commencement of the establishment. The criterion will be 
unaltered even if the factory ceases production of goods for a certain time, and 


- 
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resumes production later. ‘In other words, as pointed out by the learned Judge,. 
the impact of the Act is upon the factory or establishment, and not on the owner, 
Even temporary‘ closure of a factory or establishment or cescation of work for a period 
will not affzct the date of the establishment or factory as the emphasis in the Act 


only on the date of er in his favour. 


There will not be any difficulty in clear cases where a person acquires interest in 
a factory or establishment coming under the purview of the Act by virtue of a transfer 
as he takes over the business:of the factory or establishment with all its rights and 
liabilities. There will be difficulty in- construing the applicability of the Act toa 


Act, and the claim is resisted on the ground that the said factory or establishment isa 

ing todo with the earlier factory or establish- 
ment for one reason or other. The Explanation to section 16 (1) of the Act provides 
for the removal of doubts by declaring that an establishment shall not be deemed 


The decision in this appeal rests mainly on the answer to the question as to 
what is an establishment. The word ‘ establishment ° has not been d.flned in the 
Act. - Anantanarayanan, J., as he then was, has considered the dcfliition of an 
‘establishment’ given in the Oxford Dictionary, namely, ‘ organised body of men 
maintained for a purpose’, as the most helpful defizition, at least in the context of 
usage of thatword in the Act. He has then proceeded to observe as follows : 


“f On the entire complex of facts of a given case, can we conclude that the 
legal entity ‘ the establishment *, came totally to an end, and was succeeded by 


Though he has not specifically found that the establishment of the respondent- 
company is a new one, in the light of his interpretation of the word ‘ establishment’, 
it could reasonably be inferred from his allowing the writ petition, that he considered 
the establishment in this case as a new one entitled to i cy protection in its own 


In Webster’s “ New International Dictionary ”, several meanings of the word 
$ establishment’ are given and one of them describes ‘ establishment’ as the place 
where one is permanently fixed for residence or business ; residence, inchiding 


1. (1966) 1 M.L.3.338: ALR, 1966 Mad. 416. 2. ALR. 1965 Mad. 508. 
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grounds, furniture, equipage, etc., with which one is fitted out ; also, any office or 
lace of business, with its fixtures ; as, to keep up a large establishment ; a manu- 
turing establishment. In giving the word ‘establishment’: the meaning, of 
‘house of business’, the Bench relied on the definition of the words “employer ” 
and ‘ employee ’ in the Act which explained the terms in relation to an establishment, 
thus making it plain that‘ establishment’ is not the same thing as employer and 
employee, but different and distinct from employer and employee. In the result, 
the Bench expressed their inability to share the view expressed in the judgment 
under appeal. This Bench decision is binding on us, unless we entertain any doubt 
about its correctness and consider it necessary to refer the question to a fuller Bench. 
Tt is clear from the Bench decision that the exemption available under section 16 (1) 
-of the Act is to the organisation or establishment itself as such, and not to the owner 
or lessee, or manager thereof, and that it cannot be postulated that each time there 
is a change of hands, a new establishment has been set up. It is clear from that 
decision that a mere change of hands would not clothe the establishment -with a 
newness. : et pele 


_ The learned Advocate for the respondent-company tried to distinguish the 
pan case on the ground that the staff was recruited afresh by the company as and 
rom Isl April, 1962, from out of the ns who applied to it. But this point has 
also been clearly dealt with in the following passage in the Bench decision at page 
419: i ` i 
“ The fact that the claims of the workers vis-a-vis the old company were.settled 
up to the date of the winding up or that the workers were re-employed by the 
petitioner-partnership does not in any way touch upon the question as to the date 
on which the. establishment came into existence.” 

It is true the business of exhibiting films conducted by Munirathnam Naidu 
came to an end on 31st March, 1962, and the respondent-company started its par tner- 
‘ship business in exhibiting films from ist April, 1962. But the house. of buriness 
in this case is the Maharani Talkies comprising the talkie equipment, machinery, 
other fittings and the furniture. The said house of business, which is the establish- 
ment in this case, continued to exist without break even after the respondent-company 
took a lease of the theatre. The fact that the respondent-company is now émploying 
only 19 persons is not relevant unless it is found that the establi t now con- 
trolled by the respondent-company is found to be a new one which is sought to be 
brought within the purview of the Act for the first time. But it should be noted 
that the ee ieee provident fund contributions were collected for the establishment 
of Maharani Talkies even during the prior period when Muxirathanam Naidy was 
‘the lessee. Section 1 (5) of the Act states : i 


l “ An establishment to which this Act applies shall continue to be governed by 
this Act notwithstanding that the number of: persons employed therein at any 
_ time falls below twenty.” ; 
In order to invoke the-proviso to that section, itis necessary for the respondent- 
company to prove that the number of persons employed was less than fifteen for a 
continuous period of not less than one year. It is only in the case of an establishment 
which is sought to be brought for the first time within the purview of the Act that 
the minimum number of employees should be less than 20 to claim exemption. 


- Thus the mere fact that the respondent-company appointed its own staff, 
which included a large number of the members of the old staff, will not make the 
establishment conducted by the respondent, namely, the Maharani Talkies, 
a new one. 

The view expressed above finds clear support from the following passage in the 
judgment of Srinivasan, J., in Messrs. R.L. Sahni and Co. v. Union of Indiat: 


“ It seems to me that looking at the matter broadly, where an establishmeit, 
such asa factory, has been set up the owner of the factory does not run the business 
a a 
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. on his own but chooses to lease the factory from time to time, every fresh lease, 
- ‘cannot give risc to the setting up of the factory afresh. The case may undoubtedly 
be diffurent if the factory itself was closed down for some reason or other. and it 
is started afresh under certain circumstances. Equally it scems to me that the 

, establishment here is the organisation which has brought into existence the cinema 
- theatre along with the equipment and other amenities for the exhibition of filma, 
that is being leased from time to time. The mere fact that there isa lessee at 
different points of time does not mean that the establishment of the cinema 
"theatre comes into existence each time a new lease is created...... In a manner 
„of speaking the cinema theatre may be likened to a factory which has the 
n equipment for the purpose for which it was brought into existence and 

` that itis the hand of A or B that actually fulfills that object has no real relévance to 
the point of time when the establishment can be deemed to have been set-up.” 


The decision of Srinivasan, J., in Devi Press v. Regional Provident Fund Commissioner! 
also throws considerable light on the question under consideration. It appears from 
that decision that a company known as Devi Press Limited, went into voluntary 
liquidation and a dispute arose between the workers and the management on the 
closure of the company. . But they were resolved amicably by a settlement under 
which two of the managing agents of the Devi Press Limited, which went into liquida- 
tion, who had purchased the machinery, its accessories and the furniture of the 
company and formed a partnership on 25th January, 1957, to carry on the business 
of printing agreed to re-entertain the workers, except those in the binding depart- 
ment as new employees. This is a stronger case than the present one as the old 
Devi Press Limited was voluntarily wound up and a new partnership firm came into 
existence on 25th January, 1957, which re-employed most of the workers of the old 
firm except those in one department. It was urged in that decision that the qld 
company had gone into liquidation and the new one did not take over the previous 
‘company as a running concern and that by a mutual agreement the service of all 
the oe ceased and they became the new employees in the service of the new 
firm and that the mere fact that it purchased the machinery of the old firm would 
not make the petitioner firm a successor of Devi Press Limited. These contentions 
‘were rejected by the learned Judge in the following terms : - 
“It has been pointed out that these two petitioners were the managing agents 
of the previous company. That business went into voluntary liquidation. The 
Teasons for winding up that business are not apparent from the records or even 
_ the resolution passed by the members of that com any. But that the dissolution 
took place a week or ten days before the issue of the notification make the Act 
` applicable to the printing industry is a patent fact. While in terms the business 
` was not sold as a going concern to the petitioner firm,.in effect that was what was 
done. The entirety of the machinery, its accessories and the furniture were taken 
over. The very Factory and Corporation licences were transferred in the name 
of the petitioner partnership. The fact that the claims of the workers vis-a-vis 
-the old company were settled up to the date of the winding up or that the workers 
‘were re-employed by the petitioner partnership does not in any way touch upon 
the question as to the date on which the establishment came into existence. In 
truth, the old establishment continued, although in a different name. If thatis 50, 
the date on which the establishment came into existence is not 25th January, 1957, 
the date of the formation of the partnership and the carrying on of the business 
from that date, but the date on which the old Devi Press Ltd., came into existence.” 


In Writ Petition No. 4380 of 1965 one of us (Ramakrishnan, J.) held that the 
Principles of the Bench decision in R.L.Sakni & Go. v. Union of Indta*, would apply 
to that case ¢ven though what had happend in that case was a division of the he 
of management among the former owners and re-allocation of the management 
in a different manner, but at the same time, without affecting the integrity or the 
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nature of the activity which was carried on in the establishment prior to the, ition 
and which continued to be the same even after the partition. It was held in that 
decision that: ~ f Eee 
“ As long as there is homogeneity and integrity in the nature of the activity of 
- the business carried on in a particular establishment and there is no break up of 
that homogeneity and integrity, the workers who are employed in that establish- 
` ment will continue to enjoy the benefit of the Act, after it has been once applied 
to that establishment, unaffected by any subsequent change in the ownership 
whether by transfer or by partition.” i xe 
The decisions relied on by the learned Advocate for the respondent do ‘hot 
really affsct the principles enunciated in the Bench decision in R. L. Sahni X Co. 
v. Union of India, Thus, in Writ Petition No. 1333 of 1961, on the file of this Court, 
relied on by the leatned Advocate for the respondent; Srinivasan, J., has quashed 
the order of the Provident Fund Commissioner refusing to give infancy protection 
contemplated by section 16 (1) (b) of.the Act to the pétitioner in that.case. It is 
only necessary to refer to the facts of that case to show that the decision turned: upon 
the same. One Narayana Iyer was running a hotel in Karaikudi and he closed, his 
business in September, 1957, and dicharged all his employees. The Employees 
Provident Funds Act, which was passed in 1952, was made applicable to hotelin- 
dustry only with effect from rst July, 1961, long after Narayana Iyer. cl his hote} 
sometime in November, 1957. ubramania, Iyer, ;the divided brother of Narayana, 
Iyer, who filed the writ petition, took ‘a lease of the premises from Narayana yer. 
He,also took on hire some of the vessels used in the hotel business by Narayana lyer, 
purchased other, articles he required ‘and secured a licence from ‘the municipality 
to run the hotel: Thus on the facts it could hardly be contended that the business 
of Subramania Iyer was not a new business. It is in view of the’facts of that case 
Srinivasan, J., has observed that the circumstance, that one brother closed down his 
business and another brother took a lease of the premises for _the purpose of 
running a business of his own cannot by itself serve to show.that the business” was 
. bone one, which continued to run whether in the hands of this brother or that 
ther. . : te z paa 
The decision of Venkatadri, J., in Writ Petition No. 1937 of 1965 that the 
press conducted by the petitioner in that case was an infant industry entitled to 
protection under section 16 of the Act was based pn the fact that the petitioner in 
that case merely purchased the machinery of plinting press, which went into 
liquidation, and started a new business of his own. - ' Da 
The. decision of a single Judge in Subserama Cheity v. 2ewar Ali*, relied on by 
the learned Advocate for the respondent has been distinguished by Srinivasan, J., 
in Devt Press v. Regional Provident Fund Commissioner, and also in the Bench decision 
in R., L. Sahni & Co. vo. Union of India}, as one based on the facts of that case which 
clearly established that a dissolution of the original partnership was not intended 
to defeat the claim of the workers and that the business started by one of the partners 
with assets which fell to his share was a new one. if the decision purports to lay 
down any legal principle that in every case‘of a dissolution, or a Partition, the 
establishment of the original business should in all cases be deemed-to have come 
to an end, we are unable to accept it, as the said question has been considered by 
one of us in Writ Petition No. 4380 of 1965 already referred to. 
The decision of a Bench of this Court in Fayajothi@Co. v. Official Liquidator, 
Madras‘, dealt with the question whethér there was a closure of a company entitling 
the workmen to compensation under the Industrial Disputes Act.. It has been 
held in that decision that where there is only a lease of the factory or un i 
as a going concern and the employer (company) continues to have title to and owns 
the undertaking (mills) and the factory continues to work with the same cld 
employees who were being engaged when the company was directly managing thè 
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For the foregoing reasons, we find that the lease taken by the respondent-com- 
y to run the Miharani Talkies would not make the establishment a new one 
or the purpose of the Employses Provident Fund; Act, and hence the respondent 
company cannot clim the infancy protection under section 16 (1) (b) of the Act. 
The provident fund contributions were being collected from the Maharani Talkies 
when it was managed by Munirathnam Naidu. The liability to pay provident 
fund contributions for such of the members of-the establishment as provided under 
the Act cannot cease.on 31st March, 1962, when the lease of Munirathnam Naidu 
came to an end. We have already pcinted out that there was no break in the con- 
tinuity of the establishment as the respondent company started to run the business 
of Maharani Talkies even from 1st April, 1962, though we may add that a short 
break would not also affect the liability to contribute to the employees provident 
fund. The respondent-company is, therefore, not entitled to a writ of mandamus 
‘prayed for by them. - -> 
The Writ Appeal is allowed and the Writ Petition No. 1018 of 1962 is dismissed. 
In the circumstances of the case,-the parties will bear their own costs. i 


V.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mr. Jusrios M. NATESAN. a 
Samiappa Gounder and others $ .. Appellants* 
v. : yk 
Sivabalan and others f .. Respondents, 
Hindu Law—Hindu undivided family consisting of brothers—Suit for. partition amongst 
brothers and alienses—Claim for partition by other brothers—Compromise—Allotmsnt 
of half the propertiss to alienses and the remaining properties to the m-mbers— 
ubsequsnt sale by the m mbers' of such share to same aliences—Suit TOLERAR by a 
son of ons such member challenging alienation made by his father—sSons of other 
members—Not necessary parties. - 
Hindu Law—Partition—Swit—Necessary parties. 
Aioil Procedure Gods (V of 1908), Order 1, Rule g—WNon-joinder of parties—Necessary 
parties—Onus on person raising plea. -o i 
A member of a joint Hindu family consisting of brothers filed a suit for parti- 
tion impleading the other brothers and aliences., The other brothers filed 
written statements claiming partition of their shares. In the compromise entered 
, jnto in the appeal, half of the -properties was taken by the alienees and the other 
half by the six brothers. Then the six brothers sold their shares to the same alience. 
One of the sons of such brothers (plaintiff:) filed a. suit for setting aside the sale 
—_—_—_— ee, 
1. (1966) 1 M.LJ. 338 : ALR, 1966 Mad. 416. 


~# S.A. No. 1408 of 1962 and C.M.P. Nos. r 
10748 to 10750 of 1966. ~- 11th January, 1968, 


to .the partition suit, 


- Held, the sons of the other divided brothers are not necessary parties. 


On the institution of a suit for parttion filed by one brother against his other 
brothers who also claimed partition, there would be disruption in the status. 
of the brothers. In a later suit filed by the sons of one such brother against the 
alienee or setting aside the sale efficted by his father and for partition, the other- 
‘sons of the other divided brothers would not be necessary parties. 

Even if the other branches should be considered to be necessary parties bei 
co-sharers, the Court could take notice of the subsequent events showing that 
others have lost interest in the property in deciding the question of impleading- 
them as parties. a 

It is well settled that an alienation by the father of the joint family property 
without legal necessity is not void but voidable at the option of other coparceners.. 
They may affirm.it or they may repudiate it, the right of repudiation is personal 
to them and a third party cannot repudiate it when there is no justification that 

‘the alicnation was in fraud of creditors. 


In the case of tenants in common while one sharcr may stand by the alienation, 
another need not. One may repudiate and the other may acquiesce in or accept 
the alienation. The fact that one of them challenges the alienation for himself 
and claims his share will not ipso facto cntitle the other to his share. It is not 
necessarily either voidable in toto or not at all. 


To constitute a valid ‘suit for partition the entire estate must be found repre- 
sented in the parties arrayed in the sit, either as plaintifs or defendants. 
Persons who have no interest in the estate cannot be considered to be necessary, 

ties, though they may in some cases, be proper parties. If some of the parties. 
ving title in the estate and right to ession are excluded at the partition,. 
their interest in tach parcel of land would remain as before the partition and there- 
can be no final partition. The persons excluded would not be bound by the- 
decree for partition and their tenancy m common would be continued. 


When a plea is put forward that a suit has to fail for non-joinder of necessary” 
parties it would be for the defendant who sets up the plea to make out that the 
ies not impleaded are necessary parties and that their non-joinder would be- 

tal to the suit. = 


Appeal against the Decree of fhe Court of the District Judge, Coimbatore. 
in Appeal Suit No. 227 of 1960 preferred against the decree of the Court of the: 
Subordinate Judge of Coimbatore in Original Suit No. 45 of 1957, etc. 


T.R. Ramechandran, for Appellants in S.A.No. 1408 of 1967. 

A. Sundaram Iyer for K. Sarcabhawnan and T.-R. Maxi, for Respondents 1 to 3, 
S. Mohan, for Respondents 4 to 6. 

The Court made the following _ : 


Orper.—Defendants 1 to 3 against whom the suit was decreed on appeal by 
the learned District Tery Coimbatore reversing the dismissal òf the suit by the 
learned Subordinate Ju of Coimbatore, have preferred this~Second Appeal, 
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in I.P. No. 43 of 1924 on the file of the District Court, 
Coimbatore, and on orders of the Court the entire properties of Kandaswami Pillai 
also vested in the Official Receiver. The suit properties formed part of an extent 
of 72.53 acres which vested in the Official Receiver and the entire extent were sold. 
by him on 4th September, 1934, for the low figure of Rs. 800 the purchaser being no- 
other than one Meenakshisundaram Pillai, the son-in-law of Kandaswami Pillai. 
Before the sale, one of the sons Jagannadhan had sent a notice pointing out that only 
the share of Sivagurunatha in the Properties could vest in the Official Receiver and 
! only his share in the properties should be sold. After the sale by the Official Receiver, 
| Jagannadhan on 1st September, 1995, filed a suit O.S.No. 223 of 1935 on the file of 
! the Sub -Court, Coimbatore, for partition and separate possession of his share in the 
properties of his father Kandaswami Pillai. In that suit Jagannathan chall 
the Official Receiver’s sale of the Properties contending that only the insolvent’s 
ye share could be conveyed by the Official Receiver. His six brothers including 
insolvent were made party defendants to the suit, besides the Official Receiver 
and various creditors. e 
Pillai, was impleaded as 35th defendant. Pending that suit Meenakshisundaram 
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share each in the properties. The suit was dismirsed by the trial Court and the 
matter was brought up on an appeal in A.S. No. 158 of 1938 to this Court. Pending- 
the appeal, Valliammal the purchaser of the properties from Meenakshisundaram 
Pillai, conveyed her rights in the properties to her brothers the present defendants 
iand2. Thereupon the present defendants 1 and 2 were impleaded as party defen- 
dants in the pending appeal in this Court. _A compromise was entered into therein 
between the present d:fendants 1 and 2 and the sons of Kandaswami Pillai excepting- 
the insolvent son. It was agreed that the present defendants 1 and 2 should take one 


their entire rights to defendants 1 and 2 for Rs. 4,000. The sale is evidenced by 
Exhibit A-1, Registration copy of the sale deed. It is this sale wh validity is 
impugned in the suit out of which this Second Appeal arises. -> 


Plaintiffs 1 to 3 in the present suit -are the sons of Palaniswami Pillai and 
Plaintiffs 4 to 6, the sons of Saravanaperupal. The third defendant is the son of 
the first defendant. He claims title to a portion of the suit properties as a purchaser 
from one Janaki Ammal who is stated to have purchased the property in execution 
of a decree against the first defendant. As stated already defendants 1 to 3 are 
appellants in the Second Appeal. The plaintiffs have contended that the sale evi- 
denced by Exhibit A-1 executed by their fathers and their four paternal uncles was 
not supported by any necessity or benefit. The Courts below have concurred in 
holding that the brothers got the properties under the compromise as joint family 
properties, and that theirsons had interest in the properties. The right of the present 
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plaintiffs to im the sale has been found in their favour. The sale recited cash 
-consideration and it is observed by the Courts below that there is absolutely no 
evidence to show that on the date of the sale the brothers had any: necessity to borrow: 
or sell the properties. The trial Court has observed that there was no escape from 
the conclusion that the sale under the original of Exhibit A-r was not valid and 
“binding on the plaintiff’. In the lower appellate Court this finding was not chal- 
lenged, learned Counsel appearing for defendants 1 and 2 not arguing that the sale 
was valid and binding on the plaintiffs. Notwithstanding the finding that the sale 
-was not binding on the plaintiffs, the trial Court held that the suit as framed was 
not maintainable.. It was contended for defendants 1 to g that there were other 
grandsons of Kandaswami Pillai by other sons, and-.that the suit by the plaintiffs 
alone without impleading them as parties was bad and could not be maintained. 
“While otherwise finding in favour of the plaintiffs, the trial Court accepted this 
contention on behalf ofthe defendants and dismissed the suit. The trial Court was 
-of the vitw that under the compromise the six sons of Kandaswami Pillai excluding 
„the insolvent son took the properties from the aliences jointly and it could not be 
said that the father of plaintiffs 1 to 3 and that of plaintiffs 4 to 6 had become divided 
‘from their brothers. : 


On appeal by the defeated plaintiffs the learned District Judge pointed out that 
it cannot be that after the institution of the partition suit the six brothers continued 
as one joint family. He pointed out that the brothers had severally claimed their 
respective shares—Jagannadhan in his plaint and other brothers in their written 
-statements. The learned District Judge observed—and in my view quite properly— 
that simply because under the compromise half the properties were given to the six 
brothers jointly they could not constitute a joint family thereafter. The brothers 
had expressed their unequivocal intention to divide earlier and claimed their respec- 
tive shares. There was a clear disruption or division in status and there was no 
plea or proof of reunion thereafter. The learned District Judge quite correctly 
took the view that the brothers, each with his sons, if any, would constitute a sepa- 
rate joint family, there being no commonality or jointness among the brothers. 
Even the trial Court has negatived the defence that the suit was bad as one for partial 
partition, and this point was not even argued in the lower appellate Court, as pointed 
‘out by the learned District Judge. The plaintiffs were found by the lower appellate- 
Court to be each entitled to a 1/24th share in the suit properties. There was no dis- 
pute about the correctness of.the shares. The only substantial defence to the suit 

was the failure to implead the other grandsons of Kandaswami Pillai and as the 
learned District Judge was of the view that "y need not be -impleaded he gave a 
preliminary decree for partition in favour of the plaintiffs. r 


The point pressed before me in the Second Appeal is the plea òf nòn-joinder of 
the other grandsons of Kandaswami Pillai. Learned Counsel for the appellants 
-contended that the suit was one for partition and such being the case, all the sharers 
must have been made parties to the action. The non-joinder of the other grandsons 
of Kandaswami Pillai who like the plaintiffs could claim shares in the suit properties, 
it was contended, is fatal to the action. Though a ground has been raised questioning, 
the finding of the learned District Judge that there was a division in status between 
the brothers, the point was not stressed as it could noton the records. ‘There was: 
no serious argument before me that the six brothers held the half share in the suit 
properties conveyed by defendants 1 and 2, as members of an undivided joint family. 


. The alienation impugned was on 30th December, 1942 and the sii waikdon 
rith January, 1957. No question of limitation arises, as the plaintiffs were minors 
„on the date of the impugned alienation and none.of them had completed ary 

of age by the time the suit was filed. The plaintiffs in their suit had claimed only 
their shares cach a 1/24th. In the written statement the defendants challenged the 
frame of the suit and Issue No. 5 was framed thereon and itis on that issue the plain- 

iff failed in the trial Court. Even then when they filed the appeal, no application 
-was made to implead the other grandsons as party defendants. But the plaintiffs- 
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‘succeéded in their appeal, the learhéd District Judge holding that the other grandsons 
: need not be'impleaded as‘parties.. In, this’ Court in Second Appedli the» suit’ got 
: adjourned on ‘several occasions and evidently in view of: some observations madé-by 
this Court, the plaintiffs filed a’ petition-C.M.P. No.~10748 of. 1966.to implead as 
: parties their surviving uncles and their children ‘as deféndants-respondents.. In 
their affidavit the plaintiffs would maintain that the other grandsons Are not necess- 
sary parties, but that they would have ‘theni impleaded to avoid the.technical objec- 
tion taken by defendants 1 to 3. It is stated in the affidavit that two of the sons of 
Kandaswami Pillai, Chithran and“Thirumurthi, | are ' dead. It is, stated that 
Chithran died’ issueless and Thirumurthi, unmarried.’ It is only the other two 
brothers, Jagannadhan and Jagadisan ‘that have sons; and that these sons were 
borh after the alienation. The petitidi is to'implead these sons as party defendants- 
respondents.: Defendants 1 to 3 in the counter-affidavit filed on their behalf natural- 
ly—and if I may ey ae properly——oppose the addition of parties at this late stage. 
cy pointed out that the plea of non-joinder -hat been'taken at the earliest oppor- 
tunity and the plaintiffs had, even after failing in the first Court, not applied to reetify 
the defect in the frame of the suit. One thing is clear that if the proposed parties 
are-necessary parties, they are impleaded long after the period oflimitation and the 
arguments proceeded before me on the | basis that the rights, ifany, of the pro+ 
posed ‘parties stood extinguished long before the application was filed. 
- "The case for the appellants-defendants 1 to 3 was presented before me in the 
following form. It was said that the Courts below find that the alienation in favour 
of defendants 1 to 3 by the brothers is invalid and not binding on their sons: . ` ‘The 
sons would therefore bé entitled to claim their shares in the properties. The plain- 
tiffs represent only some of theshares. There has to be a partition.of the properties 
which have been improperly alienated bétween all the grandsons and the plaintiffs 
cannot have their shares alone separated in the absence .of the other grandsons of 
Kandaswamy Pillai. It is stated that the other grandsons are co-owners ahd being 
persons jointly interested in the properties, the suit will not lie unless alb of them 
are joined., In the absence of any application to have the other persons joined as 
parties before their claim became barred by limitation, the whole suit has to fail, 
The plaintiffs failed to implead the other sharers in time in spite of the objection 
raised at the earliest opportunity. Learned Counsel for the appellants urged that 
under section 22 of the Limitation Act when after the institution of a suit a party is 
added as plaintiff or defendant, the date of addition has to be considered as regards 
that party as the date of the institution of the-suit, and it ‘followed that where 
necessary parties are not joined within‘the period of limitation, the’suit has’ to be 
dismissed. Learned Counsel stressed the well-established ‘proposition that all 
co-sharers are necessary parties to a suit for partition, 'and that’ they should’ be 
joined as parties to the suit. Pt ee, Ota es ee iat A 
Strong reliance was placed by learned Counsel for the appellants on the decision 
of the Supreme Court in Kanakarathnammal v. Loganatha!. In that case the appellant 
could not have inherited the property solely and she could take it if at all-with: her 
two brothers. The two-brothera were not made parties and an application was 
made in the Supreme Court for impleading them as co-plaintiffs or’gs defen- 
dants if they were not willing to join as co-plaintiffs. Their- Lordships in rejecting 
the application pointed out that there was no justification for allowing the appellant 
to amend her plaint by adding her brothers at the late stage . The plea of non: 
joinder had been expressly taken even at the trial Court and an issue framed. Even 
when the suit was dismissed by the trial Court on the ground of non-joinder the 
appellant did'not move the High Court. Their Lordships pointed out : 
- “Tt is true that under Order 1, rule g of the Code of Civil Procedure no suit 
shall be defeated by reason of the misjoinder or non-joinder of'the parties, but 
there can be no doubt that if the parties who are not joined are not only. proper- 
but also necessary parties to it, the infirmity in the suit is bound to be fatal, Even. 


in such cases, the Court can under Order 1,rule 10, sub-rule (2) direct the necessary 
ee ht ee oa ae ee ee 
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_ parties to be joined; but all this ‘can and should be done at‘the stage of trial and 
that too without prejudice to the said parties plea of limitation. . Once it is held 
. that the appellant’s.two brothers are co-beirs with her in respect of the properties 
.» left intestate by their mother, the. present suit filed by the appellant partakes of 
. the character ofasuitfor partitionand in such a suit clearly appellant alone 
- would not be entitled to claim any reliefagainst the respondents. The estate 
i can be represented only when all the three heirs are before the Gourt.” > f! 7- 
_ Following this decision one thing is clear that the application for impleading the 
grandsons must be dismissed. The fact that the learned District Judge has taken a 
different view in the matter does not make any difference. But the next question 
tarises for consideration is whether the grandsons arenecessary parties and whe- 
ther their nop-joinder iş fatal to, the present suit. I have to see whether the ‘estate’ 
in the present suit can be represented for the purposes of the adjudication only when 
all the grandsons, arċ before the Court. Learned Counsel for the appellants also 
referred me-to another decision of the Supreme Courtin Staie of Punjab v Nathu Ram}. 
In that case where a certain land belonging jointly to two brothers was acquired and 
the award of: compensation was jointly in favour of both the brothers an appeal 
filed by the State questioning the ae awarded was held to have abated on the 
death of one of the brothers, no substitution having been made of his legal represen- 
tatives. Emphasis was laid on the following observations of the Supreme Gourt : 


_s “ The appellate Court will have to determine the share of Nathu Ram and 
necesssarily the share of Labhu-Ram in the absence of his legal representatives. 
"This is hot permissible in law. Further the entire case of Labhu Ram -and Nathu 
~+ Ram. in their application to the Government for the appointment of an arbitra- 
tor, Was that the land jointly belonged to them........-- Their claim was a 
| joint claim based on the allegation that the land belonged to them jointly. The 
“award and the joint decree are on this basis and the appellate Court cannot decide 
on the. basis of the. separate’ shares.” A ay 4 ; 


I will now-set out the stand taken by the plaintiffs. Itis contended for the plaintiffs 
‘that the other grandsons cannot be considered to be their co-sharers or tenants in 
common with. them in regard to the syit properties. , They may have a cause of 
action, büt no property was vested in the grandsons. Once it is postulated that the six 
brothéts were divided when under the compromise-the suit properties were acquired 
by them, the brothers held the properties as tenantsin common and not as members, 
ofan undivided joint Hindu family. -The sons of each brother would hold his father’s 
share in thé property in coparcenary with hisfather, Hach, brother's branch formed 
an independent ‘oint family without there being any coparcenary between . the 
brothers. It followed according to learned Counsel that when the six brothers 
joined i alienating the properties cach represented his own family. Learned Counsel 
contended that an alienation’ by the father may be repudiated by his son, but if not 
; the alienation would stand. The’ alienor brothers themselves could claim 
- ho skare in the properties and their soris, 1f they had not repudiated the sale in time 
would équally be. bound as their respective fathers and would have no interest in 
the properties. Therefore itis submitted that those grandsons who did not challenge 
the alienation cannot be regarded as tenants in common with the plaintiffs. The 
laintiffs alone repudiated the alienation by their fathers. Others ex facie stood by 
tne alienation. The alienat’ on was voidable at theirinstance, but until they choose 
to avoid they would have no interestin the properties. They were not ‘tenants ‘in 
common With the plaintiffs, the proper ties having beén alienated away. It followed 
that the alience-defendants: ahd 2 will alone be tenantsin common with the plaintiffs 
in shares specified. Ifthe plaintifis’suit isin time, they get their shares iu the properties 
and the remaining shares would be taken by. the alienees.. The other grandsons 
if they: do claim can get no share in the suit properties ; noris it necessary when 
dividing the properties between the plaintiffs and the aliences-defendants to pro- 
a eae os eg ak ee 





i. (1961 2 S.CJ. 637: naen 2 MLJ. 2S.C.R. 636: ALR, 1962 S.C. 89 at 91 and 
(S.C.) 182 : (1961) 2An.W.R.(S.C) 182 : (1962) 92, 
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_ vide for or take notice of the shares of the other grandsons. The defendants do 








not concede that they too had shares, and must be provided for in a partition. 


Learned Counsel for the plaintiffs submits that the sole aim is to defeat the present 
action and the entire case of the appellants is rested on the supposition that there are 
grandsons who are necessary parties. The plaintiffs for their part have not admitted 
that there are other persons who are entitled to shares in the properties a rt from 
themselves. If it is the contention of the defendants that the suit is bad for pon- 
joinder, it is for them to establish that necssary parties to the action have been left 
out. „Prima facie the brothers themselves are not necessary parties to the action, 
They are bound by the alienation. The alienation is for consideration. Itis nota 
gift.and so far as the plaintiffs are ccncerned, they are satisfied that they get their 
shares in the property leaving to the aliences their fathers’ shares in the properties. 
They do not question,the alienation by the other branches. Iftho brthers are tenanjs 
in common then even t' ough they may join ayd make a single conveyance it may be 
perfectly valid and unimpeachable in regard to some and liable to be questioned 
in respect of others. . s 

The law is clear that an alienation ofjoint family property made by a father who 
has no male issue in existence on the date of alienation, is valid though made without 
legal necessity. Such alienation cannot be objected to by a son born after the date 
of the alienation on the ground that it was made without legal necessity. An-aliena- 
tion made by a father who has sons living ,when challenged by the sons on the ground 
of invalidity, would be valid‘to the extent of the father’s interest in the propsar. 
The period of limitation for setting aside an alienation by a father of joint amily 
property, is 12 years from the date when the alience takes possession of the property, 
under Article 126 of Schedule 1 of-the Limitation Act, 1908.° In the-present case 
the contesting defendants in their written statements have no doubt taken the plea on 
non-joinder. Butall that is stated there is that the suit is bad for non-joinder ofthe 
dther grandsons of Kandaswami Pillai. It is for the defendants to make out that 
there were other grandsons of Kandaswami Pillai in existence at the time of aliena- 
tion. We have absolutely no evidence in this regard. The fact that it is admitted 
that there are grandsons, does not necessarily warrant the conclusion that. they 
are necessary parties. To hold them to be nec -parties, one has to further 
held that these grandsons could have challenged the alienation. But that can only 
be when it is made out that there were sons of other brothers alive at the time of 
the alienation and the brothers were not in their respective branches the sole co- 
parceners at the time of the alienation, The present suit, it will be seen, has been 
filed more than 12 years after the date of the alienation. The plaintiffs have con- 
tended and it has been established that the suit has been filed within three years 
after the attainment of majority by the first plaintiff and third plaintiff, the eldest 
sons in their respective branches. A perusal of the judgments of the Courts below 
would show that apart from stating that there are other grandsons who are 
sharers nothing further isstated. The other grandsons do not automatically 
become co-sharers. In my view when a plea is put forward that a suit has to 
fail for non-joinder of necessary parties, it would be for the defendant who sets up 
this plea to make out that the persons‘not impleaded are necessary parties, and that 
their non-joinder would be fatal to the suit. In the present case, as it is, it has not 
been made out that there were in existence other co-sharers who could claim parti- 
tion along with the plaintiffs though the discussion appears to proceed on that 
assumption. I do not find anything on the record for the assumption to stand. 


The trial Court has relied upon the decision in Shyam Sunder Rai v, Fagernath 
Misra}. ‚That was a case of alienation of coparcenary property. ‘It was held 
therein that a coparcener in a joint Hindu family governed by the Mitakshara is 
not competent to sue for the recovery ofhis share of the property from the transferees 
and that the plaintiff must in such a case sue for recovery of the whole property 
Se eee 
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and implead the-other coparceners. Thatwas a case where there were two branches, 
each branch consisting of father and son. The plaint proceeded on the basis of 
division between the two branches and uestioned the alienation of a half share by 
the other branch. The plaintiff pleased absolute separation and sued for posse3- 
sion'of property: Theré was no'claim for partition of a share. The defence was 
that the family'was joint and there was no separation. ‘ This'plea of jointness was’ 
upheld while'finding against the: case ‘of legal necessity pleaded.- I am doubtful 
when there are only two 'branches-it would be necessary to implead the alienating 
branch'in the suit’ against transferee for a half share, assuming that there was no 
division. It appears to me that that may not be good law; the alienors having be- 
come disqualified by the alienation from ‘questioning the validity of the alienation: 
Ido not. find any plea of partial Partition put forward in that case. One thing 
is clear: The claim there, was ‘for a separated share and on the’ finding of non- 
division the suit in that case had to fail. © The judgment leaves the impression that 
if there had been separation between: the two branches it would not be necessa 
to‘implead the other members.: This case’ cannot help the appdllants. = * 
, Kay af 
: The basis on which all the co-aharers are required to be made parties in a parti- 
tior action is found in the following ‘passdge in -Freeman’s Co-tenancy and Parti- 
tion at paragraph--46g at page 618: we n) Eke 
“ If a decree js made. which is intended to bind them, it is manifestly unjust 
> to do this when they arẹ not parties to the suit, and have no opportunity to be 
. beard. But aş the decree cannot bind them, the Court cannot for that very reason 
afford the reliefasked to the other parties. Iffor instance, the decree doal parti- 
`,tion the Jand and-staté an account, the particular pieces of lan? allotted to the 
. parties before the Court would still be undivided as.to these parties, whose in- 
-terest in.cach piece would remain as before the partition. And they could at any 
time apply to the proper Court, and ask a repartition of the whole tract, unaftec 
:, by the decree in this case, because they can be’bound by no decree to which they 
-are not parties.” «sg, aie ; , 
„Referring to the persons entitled fo claim partition, the following passage is 
found at paragraph 446 at page 592 in the Treatise: . ` l 


, “If the property of 4 co-tenancy bè a proper subject for compulsory’ partition, 
’ and if some or all of the estates held ‘therein be estates of which the Courts will 
take jurisdiction for the purpose of compelling an ‘enjoyment in severalty, the 
_, next subject for inquiry is whether the person who proposes to file the bill or 
complaint for partition, is in respect td his present interest in the property, ‘and 
_ to his present relations towards it, one of the, persons authorised bylawto emand 
its partition.” . i oe ; Pe he a i ‘ ; ; 
Can it'be said in the circumstances of the cast that the other gtandsons had 
their predent’interest in the properties’ and their relation towcrds the properties 
was of persons authorised by law to demand partition ? Except pease ee they 
are co-sharers nothing is found às to’ the right of grandsons to enge the 
alienation and claim partition of their shares in thé properties. 


~ ` What has to be considered here is whether the'suit can be proceeded with in 
the absence of the other parties and in this we have to look to the substantial law 
ing ‘the’ rights of these grandsons The question’ for consideration‘ always 
is : is it aranin necessary to have the absent parties ? When they ought to be_ 
added, if they refuse to join as plaintiffs, they must be added as defendants, Ifa 
nectssary party’is not addéd in time, the'suit may fail. Ifitis nota case of impera- 
tive necessity, that is, where the non-joinder would not result in the entire legal 
title in issu¢ remaining unrepresented, then it will only be conveniente or expédiency 
to have the ‘absent parties’ Added ad parties. Their non-joinder would not be fatal 
to the suit. In the present case the-other grandsons of Kandaswami Pillai could have 
been impleaded as parties to the suitiever if they could not have under the personal 
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law challenged the alienation of their father. Why, even the fathers could have 
been impleaded. For me to hold that the non-joinder of the other grandsons is 
fatal, I must first-find that they are necessary parties and the suit has not been pro- 
perly framed. ‘The question whether these grandsons admittedly now in existence 
could have challenged the alienation, has not been.found at all. If that is found, 
then the further question will arise whether the mere existence of a right to 
challenge would make them necessary parties in the action by such of the grandsons 
who have chosen to challenge the alienation. This is a difficult question for deci- 
sion. Before that question is taken for consideration, it is desirable first to find 
whether at all the other grandsons could have challenged the alienation, that is, 
they are persons who have or had a right of action with reference to the properties, 
at the time the present suit was constituted. i 


In the view taken by the trial Court it was unnecessary to decide whether the 
other brother’s sons were alive at the time of the alienation. The trial Court 
proceeded in ‘the view that the six non-insolvent brothers took the properties as 
members of a joint family. It ignored that all the brothers had asked for division 
of the family properties and there was a decree showing them as divided members’ 
of the family. In fact the'shares of the brothers as 1/7th each was specified in the 
decree. It may be that the conveyance by defendants 1 and 2 is a joint con ce 
in favour of the brothers. But if the brothers were not members of'a joint Hindu 
family, even though the properties were acquired by them as properties of the erst 
while joint family, the six brothers will not as a unit by virtue of the be 
re-constituted into a coparcenary. The learned District Judge as stated above finds 
that the brothers held the properties as tenants in common and this view has not 
been challenged before me. But in the view taken by the learned District Munsif 
that all the brothers were coparceners, the sons of the other brothers were not 
only proper but necessary parties. The plaintiffs and the other branches would there- 
fore be members ofa coparcenary and the plaintiffs cannot sue for their shares alone 
ignoring the other grandsons all of them- being members of the joint family 
crititled to impeach the alienation. The alienation is of a joint family properties by 
some of the members of the joint family, the fathers.’ But all the grandsons could 
challenge the alienation and in any suit for partition challenging the alienation 
all of them must be on record whether as plaintiffs or defendants. This pone the 
position, it was unnecessary for the learned Subordinate Judge in the Court of first 
instances to find out specifically whether any of the other brothers had grandsons 
alive at the time ofalienation and whether these grandsons had subsisting rights to 
challenge the alienation when the present suit was filed by the plaintiffs. But in 
the view taken by the learned District Judge it was essential to decide this question. 
Two issues were raised in the said Issues 3 and 6. Issue g specifically refers to non- 
joinder. Issue 6 refers to the frame of the suit. The issue of non-joinder, the sub- 
ject of Issue 3 relates to impleading of persons stated to be owners of portions ‘in 
some of the survey fields, the subject-matter of the suit. This issue has been found 
against by the trial Court. , These co-owners of the same survey fields, were 
enjoying specified extents of properties without survey sub-divisions. As regards. 
Issuc 6 which relates to the frame of the suit, the argument for the defendants was 
that the suit for partition by the plaintiffs claiming their shares alone was bad, and 
that all the other sharers, namely, the grandsons and the other sons of Kandaswami 
Pillai should have been impleaded. ‘This was found for the defendants. an 


$ > ai o Er n° ok 

In the light of the discussion above, the mere existence of the grandsons would 
not be sufficient if their fathers had taken the alienated properties as tenants in com- 
mon. In the plaint nothing is stated about the other grandsons. The genealogical 
table found in the plaint specified only the grandsons who figure as plaintiffs. It 
did not show the other ` grandsons. In the written statement of-the first defendant 
it was pointed out that the genealogical table was not correct inamuch as one-of the 
sons of Kandaswami Pillai, Jagadesan, was not shown, and that the other grandsons 
of Kandaswami Pillai were omitted, ‘This traverse was accepted’ at the trial as 
correct, Jagadisan has been omitted and there are other grandsons of Kandaswami 
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Pillai. Coming to the issue of non-joinder, in this written statement in-paragraph’ 
10 it is stated that there are other co-sharers, that‘is, in relation to the survey fields. 
This has been dealt with by the trial Çourt and found against the defendants and: 
is not the subject ofany argument. In paragraph 1 5 however there's a specific plea 
of non-joinder of the grandsons. The plea runs thus : A E 


** The suit is bad for non-joinder of parties, the other sharers namely - the 
-other grandsons of: Kandaswami Pillai.” a. 4 “eG 
' This plea will be sufficient if all the brothers formed members of'a joint family. 
The evidence does not carry the matter far. It is not made out by the evidence that 
at the time’ of alienation the other grandsons of Kandaswami Pillai were ‘alive. In 
my view, when a plea of non-joinder of parties which will be fatal'to'a suit is’ taken; 
it is incumbent on the party pleading to make out, how. the, absent parties are 
necessary parties. To repeat, the, mere presence of grandsons vat, the time of the 
suit if the-brothers take as tenants in common does not make them co-shgrers, If 
they are, hot co-sharers, then they are not necessary parties. The lower appellate 
Court which overruled the defence that the other co-sharers are-not necessary parties, 
has itself not examined the matter in detail. It has proceeded on the basis that the 
brothers were tenants in comimon and that in such a case the, other co-sharers are 
not necessary parties. That is not so easy a question and I need,not, embark for 
a definite decision on this question on an assumption that the grandsons are co- 
sharers, While it is true that it is for the party pleading non-joinder to establish 
how, the non-joinder is fatal to the suit and he cannot content himself with a vague 
statement that they. are necessary parties, without even specifying them, I 
cannot in the present case simply proceed on the basis that it has not been established 
on record that: the other grandsons are necessary parties. The lower appellate 
Court while reversing the decision of the trial Court has failed to consider this aspect 
of the matter and the parties have not applied their mind at all to this question, 
It will not be fair to the parties in the circ.mstances, that I should shut out the plea 
altogether though a technical one when the materiality of the finding in this regard 
has not béen appreciated in the Court below, and the appellants were able to stand 
in one Court on that plea. The questions further can be answered on fairly 
reliable evidence. ` : i 


ed . 


In the circtimstances, 


beforé I proceed further with the case I would like to 
have findings'on the following questions iz . : : 


‘ I Whether.the other sons of Kandaswami Pillai that is Chitran,-Tirumurthi, 
Jagannathan and Jagadisan, had sons at the itme of the impugned alienation!? 


2 Whether such ‘grandsons, if any, of Kandaswami Pillai had subsisting 
. Tights to, challenge the alienation in question under the personal law when the 
| present suit was instituted by the plaintiffs on the 11th of January, 1959 Crati 
` 'The lėarned District Judge, Coimbatore, ‘will submit his findings on ‘these 
questions within four weeks of the re-opening of his Court after the summer recess, 
The parties will be at liberty to adduct such evidence as they desire for decision 
on these questions, Time for submission ‘of objections if any to the findings is 10 
days after the ‘receipt of the findings by. „this Court. >” ; l l " 
In pursuance of the aforesaid order, the District Judge, Coimbatore submitted 
the following findings: ` oer di ee a ee 
‘The High Court has called for finding on two points. The suit was 'one for 
partition and separate possession of the plaintiffs’ shares in the plaint schedule 
‘properties. ‘The properties originally belonged to one Kandaswami Pillai. ‘He 
bad two wives. By his first wife he had four sons, Sivagurunathan, Chitran, 
' Thirumurthi and Jagadisan. By his second wife he had three sons, Palaniswami 
Saravanaperumal and Jagannathan. ‘Kandaswami Pillai died in 1923.- He 
- had.debts, His eldest son Sivagurunathan managed the family properties. He 
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‘also incurred debts: . There was an insolvency petition against Sivagurunathan, 


and he was finally adjudged an insolvent. After that the entire properties of 
Kandaswami Pillai vested in the Official Receiver. ` oe 
2. The Official Receiver proclaimed the properties and sold the same on 4th 
September, 1934 for Rs. 800. While so, on ist September, 1935 Jagannathan 
the youngest son by the 2nd wife filed a suit in O.S. No. 223 of'1935, for parti- 
tion. “The other six brothers were- the defendants therein. The aliences were 
also there. Pending that suit, the purchaser Meenakshisundaram Pillai sold 
these properties to one Valliammal, who in her turn, sold them to defendants 1 
and 2 in the present suit and who were the appellants in the High Court. The 
suit was dismissed on the ground that the manager of a Hindu family could 
alicnate the properties for satisfying -the antecedent debts and that right vested 
in the Official Receiver. In that suit, the other six brothers have all filed written 
statements claiming their 1/7th share each.. ` : 


3. Jagannathan filed an appeal in A. S. No. 158 of 1938 to the High Court. 
Pending that appeal, the appellants purchased the rights of Valliammal and they 
‘were also impleaded. The appeal was compromised and half the properties were 


. decreed to be given to the sons of Kandaswami Pillai. The certified copies of 


the said compromise decree and judgment have been produced. The High Court 
ordered that the plaintiff, Jagannathan, and his other six brothers were each 
entitled to 1/7th in half the properties of Kandaswami Pillai and sold by the 
Official Receiver. ‘ 


4. The decree of the High Court is on 16th October, ‘1942. On goth 
December, 1942 the six brothers who got their rights in the properties by virtue 
of the compromise decree, sold their right to defendants 1 and 2. The plain- 
tiffs, the sons of two brothers, questioned this sale deed as not valid and binding 
on them and filed the suit for partition. According to the plaintiffs, that sale 
was not supported by any necessity or benefit. 


5. The defendants contended that the plaintiffs were not’ competent to ques- 
tion the sale deed as, under the compromise, the brothers got their rights in 
their own individual eapacity and not for and on behalf of the family. It was 
also contended that the suit was not properly framed and that it was-bad for 
non-joinder of necessary parties. According to the defendants, there should be 
a suit impleading all the persons interested in the properties and their. prayer 
should be one for general partition. Defendants r and 2 arc the vendees: the 
3rd defendant is the son of the 1st defendant and he claims right to a portion of 
the properties by virtue of the sale from one Janaki Ammal who purchased it in 
execution of the decree against the 1st defendant. : The 4th defendant is a mort- 
gagee under defendants 1 and 2: The 5th defendant is impleaded as one of the 
purchasers. So, the plea merely was‘that none of the other sons who were in- 
terested in the properties has been impleaded. 


6. The trial Court found that the suit was bad for non-joinder of necessary 
parties. It also found that the plaintiffs would be entitled to question the sale 
deed in a properly framed suit. The suit was dismissed. There was an appeal 
to this Court and this Court held that the suit was not bad for non-joinder of 
ne parties and it was properly framed. Under the compromise decree 
the brohers did not get the properties individually and so it was not their self- 
acquired propcrties. Out of the seven brothers one had become insolvent. 
In the partition suit filed by Jagannathan all the other brothers wanted their 
shares separately. Thus there was a complete division in status. So, since 
the plaintiffs were claiming partition only in respect of their father’s ‘shares, the 
vendees alone were considered to be necessary parties. 

7. Now, in appeal, the High Court has called for findings on two points. It 
has observed that the question whether the suit is bad for non-joinder of neces- 
sary parties could be answered only after a finding was recorded ; (1) whether 
the other sons of Kandaswami Pillai, i.c., Ghithran, Thirumurthi, Jagannathan 
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and Jagadesan had sons-at the time of the impugned alienation and (2) whether 
such grandsons, if any, of Kandaswami Pillai had subsisting rights to challenge 
the alienation in question’ under the personal law when the present ‘suit was 
instituted by the plaintiffs on the 11th of January, 1957. 


$ e 


8.' Subsequent to the remand, defendants 1 and 2 have examined one witness 
on their side and have also produced certain documents. D. W. 2 Jagadesan 
is the youngest among the four sons of Kandaswami Pillai by his second wife. 

- His evidence is to the effect that his brothers Chithran and Thirumurthi have no 
‘* children. We are not concerned with Sivagurunathan as he is an insolvent. 
-D. W. 2 has five sons, Nandakumar, Sivasubramaniam, Sathianathan, 
Murnganadan and Arumugham.' The last ‘two are minors. Nandakumar 
is 25 years old and he was born on 31st January, 1942. He gave evidence with 
reference to Exhibit B-5 the certified copy the Birth Register extract re- 
lating to Nandakumar obtained ' from the Udamalpet Municipality. Sathia- 
nathan is 21 years old and he was born on 24th January, 1946. Exhibit B-6 is a 
similar extract relating to his birth. Sivasubramaniam is 19 years old and Exhibit 
B-7 shows that he was born on roth February, 1949. J than has 7. son aged 
. 8 years. In view of the evidence of D.W. 2 supported by Exhibits B-5 to B-7, 
I find that these persons are alive and that on the date of the suit Nandakumar, 
Sathiananthan and Sivasubramaniam were live. I further find that 
Nandakumar alone among the grandsons of Kandaswami Pillai was alive on the 
date of the impuged alienation. Regarding the finding on point No. 2, 
Nandakumar who was live on the date of the impugned alienation had subsist- 
ing rights to challenge the alienation in question when the suit was instituted. 
I shall also observe her that Mr. Mcenakshisundara Sastriar wanted to argue 
that as on today Nandakumar’s rights to challenge the alienation is barred. "That 

' is a matter which he has got to urge in the High Court. Í a 


After the receipt of the said findings, the Court delivered the following 


JUDGMENT :—The learned District Judge has submitted his finding that of the 
other sons of Kandaswami Pillai who -are.not represented in the suit, Jagadesan, 
the youngest of the sons has sons who could have challenged the alienation. Ofthe 
seven sons of Kandaswami, the eldest Sivagurunatha was adjudged insolvent and he 
is out of the picture. Plaintiffs 1 ato 3 are the sons of Palaniswami, one of the second 
wife’s sons of Kandaswami Pillai and plaintiffs 4 to 6 are Kandaswami Pillai’s grand 
sons by his son Saravanaperumal also by the second wife. The impugned aliena- 
tion by the six sons‘of Kandaswami Pillai which is challenged was on goth December, 
1942. The plaintiffs have claimed partiion and allotment ofa 1/24th share, to each 
of themin the suit properties. Itis now seen that of the four brothers not represented 
in the suit, two of them Chidamabaram and Jagannathan have no children. To the 
remaining two sons, Jagannatha and Jagadesan, Jagannathan’s son was born several 
years after the impugned alienation. For his branch Jagannathan was the sole 
coparcener, when he joined the impugned alienation. Now his heir is stated to be 
only 8 years. “But the other brother Jagadecsan had a son born to him on aist 
January, 1942, prior to the alienation, and this son by name Nandakumar has four 
brothers all subsequently born. This suit was instituted on 28th January, 1957, and 
clearly if Nandakumar had a cause of action to challenge the alienation and clai 
his share in th properties, his rights wre subsisting on the date'of ‘suit and ‘his 
brothers subsequently born also would have right. In my order calling for a 
findi I have pointed out that the mere fact other brothers had sons at the time'of 
the suit would not be sufficient but they must be co-sharers if they were to be con- 
sidered as necessary parties. ‘To constitute a valid suit for partition, in the parties 
arrayed in the suit, either as plaintiffs or defendants must be found represented the 
entire estate. Persons who have no interest in the estate cannot be considered to be 
necessary parties, though they may in some cases be proper parties. An estate is 
partitioned, if there is severance of title and severance of possession in toparcels and 
the sovered title of the sharers and their separated possession are co-related. If some 
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of | the parties. having title in the estate and right to possession are excluded- at the 
partition, their inte?est'in each parcel of iland would remain as before the partition 
dnd there ‘can be ho'final'partition.’ The persons excluded would not be bound by 
the decree for partition and their tenancy in common would be continued. Hace 
the requirement for inpleading all the co-sharers. ' 


n SodWhat first falls’ for determination now is eber J aada s són 
Nandakumar and the brothers of Nandakumar had shares in the properties at the 
time, when the suit was instituted. . Their father had for consideration parted with 
his interest in the. properties, As I have already pointed out, Kandaswami’s sons 
inter sé were ‘divided in status and in regard to the property alienated, though there 

has bée no division by metes and bounds, they held it only as tenants-in-common 
and the coparcenary was only between each son of Kandaswami and the son’s sons. 
It is wel] settled that an alienation Py the father. of joint family property without 
tgal nécessity. is not void, but-voidable at the option of other coparceners. They 
mpay affirm i tor they i may repudiate it, the right of repudiation is personal to 
em dnd a third peste cannot repudiate'it, when there 1s no justification that the 
dliendtion was in fraud of créditors. 


th ‘Subba Goundan v. Krishnamachari!, it is stated : f ee 


a ‘The alienation by the father to the extent of his share will be good. In the 
"cage of sales by a father or managing member of the joint family for alleged neces- 
sity, we ‘think the sale will be good till avoided, as it is “open to the other oe 
ceners to affirm the transaction.” i 


In that yiew-thê claim for-meśne profits in the suit be the plaintifs ak 
the: mee properties by their father was limited to the period: from the date of 
suit as‘ theré Was no repudiation. before the‘ suit: 

“tn Parama Nayakam v. Sivaraman’, Satyanarayana Rao, J- observes : 

o. if It has, been recognised in Chinna Sanyasi v. Suriya?, that a aonalieear 
coparcener may sue to recover his interest in a parcel of family property which: 
was conveyed away by a coparcener toa purchaser. In sucha case, the copar- 

_ cener-has got the option of repudiating the transaction altogether and recovering 
‘the property, from the glen ce who was put in possession for ae benefit of the joint. 
_ family., (See Subba Go `v. Krisknamachari'), or he“may elect to affirm the 
' transaction and sue to recover possession of his share of the property. after parti- 
tion: ` In such a case, it is held that the suit is not liable to be dismissed on ‘the 
ground that it is bad for partial tion. - Where the member’ repudiates the 
eee ‘cai récover the probe oe 


$*followed in- Fakin v. Periya Munuswdmit. If, m there is more than one 
? non-alienating coparcener,’a suit to recover the share in the property cannot be 
instituted by one alone without the concurrence of the coparceners, who should 
h be impleaded either as plaintiff, or-as defendants, unless it be that the coparcener’ 
- suing is the manager and head of the family. When there are more than one 
„ coparcener who did not join in the aliedations| if the right of recovering possession 
.-of their:share,is to be exercised after affirming the transaction, it can be done only 
. by all of them and not by any one of them: The property so recovered ihonsa 
awonld be the joint Property ofall the non-alienating coparcencrs.” 


In the present cage, there ig no. question of boparceenary of the plaintiffs with the 
persons who have been left out., | eae yi 


UPa 
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In Hanuman Kamat.v. Hanuman Mendsr1, the sale was by the father ina family. 


i ‘governed by Mithila Law, which,on the question in issue, did not differ from 
~ Mitakshara. A point. of limjtation had to. be-considered...and the Judicial, 
. Committee observed 3; 3g, phot ey Hedi sg 
“ But their Lordships are inclined to think that the sale was not necessarily 
„Void, but was only voidable if objection were taken to,it by the other members of 
the joint family.” . : ey Ewer 


cone 1 eR -R ? 


In Mumma Reddi'v. Duraiiaja?, the. Supreme’ Court’ lays down :- 00 ue 

“° A son of a Mitakshara father is bound: to‘sét aside an‘alienation made’ by 

, the father within the period-laid down in Article 12 5, Indian Limitation Act, ànd 

' it id only on'the alienation being set aside that'he is entitled to recover possession 

of, the property.” ` Oe ies: l Loe ee AE: 

, yn Banwari, Lal v. Mahesh?, where conveyances by a father were not wholly, fon 

justifiable or necessary purposes and the Court held that the plaintiff. was entitled 

to :possesşion on payment’ of a certain portion of the consideration, the Judicial 

Committee remarked that “ thé defendants must be deemed to be lawfully in posses 
sion until they are set aside, and are therefore not accountable for mesne profits,” 

In Imperial Bank of India, Fullundur v. Mst. Maya Dedit, after pointing out that 
an alienation by the father which cannot be supported on the ground of'family 
necessity or the consent of the other coparceners who are adults, is not unlawful or 
void.ab initio, but is voidable at the option of the other coparceners, who alone are 
affected by his unauthorised act, held that PE A a E 

- “ No person who ist stranger to the family and does not possess aright to have: 
the transaction defeated on other grounds, (¢.g., under section 53 of the Transfer, 
of Property Act) has a locus standi, to intervene and impugn an aljénation by the 
manager, merely because it is an excess of his authority to deal with the property 
for family purposes.” ~? |! ">" a er ee aa 

In‘that case, the learned Judges were of course dealing with a case of gift. - But there 
cannot be the least doubt about the applicability of the Principle to sales and 
mortgages. : z T E: ca . Me 

The following passage in Sayyaparaju Surayya v.\Nekkanti Anandayya!, is instriic- 
tive in the context'of the present discussion. ‘The question there'under considera- 
tion was-a widow’s alienation and:the principle a Jortiori would apply to a casé' like 
the present where we are concerned with the rights of tenants-in-common, ‘!' 

‘ Ragahava Rao, J., observes: ` eer es ee 
-.: “Itis well settled law that an aljenation by a widow is voidablo at the instance 
of the revérsioners and if one of two reversioners has chosen to attack,the aliona- 
- ton and succeeded in establishing the, ground for an attack, then it is only to the 
extent of his share of the property that he can succeed, because the rights of the 
two reversioners are the rights of tenants-in-common and no decree can be passed 
.infavour ofone reversioner, who has not chosen to challenge the alienation 
. because of the ¢hallenge that has been made to itatthe instance of the . other 
‘reversioner.” . ‘ r f : 


ni 


s r yea Se ae 
The principle is, that in the case of tenants-in-cominon while one sharor may stand 
by the alienation, another need not. One may repudiate and the-other may 
acquiesce in or accept the alienation. The fact ‘that one of them challenge’ the 
alienation for himself and claims‘his share will not ipso facto entitle the othér'to-his 
share, ‘It is not'necessarily either voidable in toto‘or not at all. It may be that 
some of them are bound and others not : some thougl.not bound may for ‘reasons 
best known to them affirm and stand by the alienation. _ . . í ‘ 


s 
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In the light of these decisions, it follows that Nandakumar and others had no 
share in-the property itself on the date of the suit. Their father had conveyed their 
share and ‘they may'have had a case to chall their father’s ‘alienation even a8 
the plaintiffs had” ‘But that right was not-held by them jointly with the plaintiffs. 
There was ‘no .coparcenery:' When the suit was filed, in relation to the property, 
there was: neither unity of possession nor unity of title between the plaintiffs and 
the other graridsons.' Of.course, they may have been proper parties to.the suit 
by: the plaintiffs challenging the alienation and claiming partition of their shares. 
When the right to ‘partition can follow only onthe sale being set aside, it cannot be 
said ‘that the non-joinder of others‘who can also at their-option seek to get the sale 
set aside is fatal to the suit’ by the plaintiffs.- No decision has been placed before- me 
for such a contention. No point was raised and no argument addressed that the 
sale being by all the six ‘bro together must be set aside in its entirety or not at 
all. Here, there is no single indivisible right tò set aside the alienation vesting in 
all the grandsons of the several divided brothers.asa_body. To take a plain case of 
four divided brothers holding property as tenants-in-common without division.b 
metes and bounds and-each of them conveying by a separate deed -his.one-fo 
share to the’ same vendee ; if the sons of one of the brothers find that his father’s 
alienation cannot bind him, I fail to see any principle of law or procedure to compel 
him to implead sons of the other brothers in his suit. What difference does it make 
on thé aspect now under consideration if the four brothers had joined together and 
made the conveyance by a single deed. Isee none. Though the deed is one title 
has ‘to pass to the vendee severally from cach. ; i 


ali In'the present cage it is seen two of the brothers have no male issue. The sale, 
in so far'as their shates are concerned, is valid and binding and none can question 
it. Regarding J agantiathan, at the time of alienation, he was the sole coparcener 
and his son was bort years after, So far as his interest in the property is concerned, 
no one can question the alienation. ‘This is not a case of any indivisible contract 
which is sought to be set aside. The contract of conveyance is by the fathers. The 
cases where suits have'been held defective for non-joinder on the ground of indivi- 
sibility-of a mortgage contract can have no application here. ‘Under the-personal 
law, in certain circumstances a father’s-alienation of joint family property is voidable 
by the sons. But a voidable alienation takes its and proper legal effect. unless 
and until it is disputed and set aside by the person entitled so to do. In this suit, 
the alienation has been disputed only by the plaintiffs. In respect of their shares, 
only they sought to have the alienation set aside., The institution of the suit by the 
plaintiffs does not give the sons of the other divided brothers right in the property 
itself to, make them co-sharers along with the plaintiffs thereby making thé suit 
defective for non-joinder of necessary parties. 

i i ! oz i i 


: a 


‘ à ` i “ 


No doubt this view may, necessitate a re-allotment of the properties, if 
right of action has been subsisting ini the sons of other brothers and they successfully 
challenged the alienation and imed their shares. When the tion is as to 
the maintainability of the suit as framed, all that we have to find is whether under the 
substantial law, the estate of which partition is sought was fully, represented in the 
suit by the’parties on record. Here, the entire estate was vesed in law in the defen- 
dants in title and possession and the dispute in the suit was confined to the shares 
claimed by the plaintiffs. It is manifest that there was no non-joinder of any 
necessary party. « aos me a a ae aes 

‘Tt is interesting to ‘hoticé that though the suit has been pending from ‘1957, 
Nandakumar even after becoming a major has not chosen to intervene'in thé proceed- 
ings or institute a suit of his own’ challenging the alienation. Nandakimar has 
completed 21 years with the grst gauan, '1963 and clearly the right to challenge 
the alienation even by this branch has now become extinguished. Nandakumar, as 
the eldest son, could have given a valid discharge for his brothers also. One curious 
feature is that on remand, Jagadeesan has come. and deposed for the aliences of 
his having sons who could the alienation. It may be for reasons best 
known to Himself the sons of J eesan never thought “of impugning the liena- 
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tion. After 31st January, 1963-the only. persons between, whom the properties 
have to bedi are the-plaintiffs.and the defendants. It incubated for the 
plaintiff that even if the other branches of Kandaswami Pillai Should be considered 

to be necessary parties being co-sharers, this Court could take notice of the subse, 

quent events showing that all others, have lost interest in the property. -I may 

here usefully refer to i Hamid y, Sulthan}, That wag a suit,for partition between 
Muhammadan co-sharers and two of the. co-sharers in ‘appeal sought to- exclude 
any liability from partition of erein items ; but only the plaintif. and defendants 
5and 13 were made respondents in the appeal, the other co-gharers not.being made 
parties. ,There.;was no appeal from the.partitiop, decree injother, respects. . After, 
the partition decree, othet members of the family were stated to have’ entered into a, 


compromise with the plaintiff,, In that context, it issid: |... OA 

‘“* But the question is whether the appellants can be given-any relief'in' the 

abesence of the other co-sharers. No doubt, bothina suit for Partition of undivided 

' property among tenants-in-common; as well as in appeals fromthe decree in such 

‘suits, all the'coparceners or tenants-in-common should be made parties. Other+ 

' wise; there would be difficulties in adj::sting the equities between: the parties. We 
consider, however, that the objection is not so formidable in a chase like the present, 

- What the appellants now claim is that certain properties in their possession ought 

- toibe excluded from‘the operation of the decrée-for partition in favout-of the plain- 

- tiff.. Moreover in ‘this case there'is no decree for a general partition among all 

-© the co-sharers: The decree only directs that the plaintiff may be awarded 14/24oth. 

share of the properties in the plaint schedules after excluding cértain items in the’ 
| Possession of alicnees. The result of the success of the appellants would be that the 
plaintiff would be entitled to a decree*for partition in properties other than the. 
' items Which are the subject-inatter of the appeal. : It may be that the regult of the 
- appellant’s' success'in the‘appeal will necéssitate art adjustment ‘inter’ se between’ 
them and the other sharers. But that is ‘hot a matter Which ‘calls for'a decision 
As pointed oytin the above passage, ifthe other sons of other brothers are tenants-in- 
common, they must'be necessarily made parties ina suitfor partition. But here they 
were nof tenants-in-common on the date of the suit and itis not said that they too 
had repudiated ‘the alienation at the time of the suit... °° j pe = ri 
For all thé- aforesaid ‘reasons, I.see' no reason to differ from the View'of the’ 
learned' District Judge that -the suit . as’ framed is ‘maintainable. In the result, 


I i 


the Secotid Appeal fails arid is dismissed with costs; `U 7°85 s ae 
eg OT Pa ee ’ $ f SE ea Ee See a Pe Cape alin I 
MiSo Et, “ay oC gees 8 Ek -t .  Appéal dismissed, 
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‘ circumvent the provisions of law, particularly the -statute law relating to 
bankruptcy and attempt to persuade the insolvency Court for a favour when he 
“ is pot statutorily entitled to it. The abuse should relate the process designed and 
: {indicated in- the provisions of the Insolvency: Act. When, once he ‘satisfies the 
prescribed conditions Which the ‘Legislature has'stt‘as“a sins quo Kon enabling him 
to gèt himself adjudicated an insolvent, the, Court has no option except to consi- 
der his request and t the prayer, the other requirements being satisfied. 
` This is a statutory right to which the debtor is entitl In such circumstances, 
. judicial discretion is not infinitely elastic but - circumscribed by well seasoned 
provisions made by the Legislature. -On the only ground that: the conscience of, 
. the Court is not satisfied the petition for adjudication ought not to be refused ori» 
-a priori reasoning if the petitioning debtor satisfies the provisions of law. - ati 
. ‘The expression’ “ particulars of all: iary claims” ‘appearing in section’ 
1g (1) (d)'is very significant. - Such'claims should be subsisting’ and not disputed 
and practically be admitted.’ It is not either the letter or the spirit of the ‘sub- 
section that all claims which are disputed also should find a place inthe insolvency 
petition: '- . > 4 ge TEE EN ; ' . $ ea 2 
In the instant case the Courts below exceeded their jurisdiction in extending 
- the arms of discretion to an unlimited extent and finding without an satisfactory 
‘data; that the petitioner is'à person’ who is able to pay his debts and the process 
'-of Court has been abused. cites ae ae 3 T i i 
Petition under section 75, clause (1) proviso of the Provincial Insolvency Act 
praying the High Court to revise the order of the District Courtvof Tirunélveli in 
G.M-A. No. 27 of 1965—LA. Nov 44 of 1864 in I.P. No.4 of 1962, sub-Court, 
Tirunelveli. dason . $ ae ' He 424 
t- D. Ramaswami Ayyangar and-R. Krishaamachari, for Petitioner, ‘~. ` 
K. Kumarastisami Pillai, for Respondents. `` ! ep ee 
The Court delivered the following + 


te 


J Petition is directed against the order of thé, 
learned District Judge, Tirunelveli, in C.M.A. No. 27 of 1965. The petitioner herein | 
f tition. Ator about the timg when the 
insolvency proceedings were initiated by the petitioner, he has executed a promissory, 
ngie for Rs: 7,000 in favour of the 1st respondent as evidenced by. Exhibit A-a, ; 
dated 24th May, 1960. ‘The petitioner, however, was canvassing the correctness; 
of the said debt and this is seen from the correspondence that passed between the 
petitioner and the 1st respondent prior to the petitjoner filing his application for 
adjudication. - In fact, the petitioner filed his petition for adjudication on 25th July, 
1963 and disclosed therein five debts two.of which are decree debts and three others . 
are debts accruing under promissory notes in favour of other parties. The 1st respon- 
ent thereafter instituted a‘ suit on the foot of Exhibit A-2 on 8th October,. 1963. _ 
The petitioner, who was the defendant in that suit, filed his written statement and 
` inter alia in paragraph 6 of the same the petitioner states. Bey R TS, 
-| “This defendant was unable to: discharge’ the debts incurred by him and he 
‘has since filed an insolvency petition in I.P. No. 14 of 1963 on‘the-file of this- 
Court and the same is. pending... As the plaintiff is. not ` acreditor of this - 
„defendant, he has not been included, as a respondent in the said insolvency 
petition.” et i _ cy : a pN 
| On 6th February, 1964, the petitioner was adjudicated an insolvent and on ` 
agth Lada? ig64, the ist respondent obained a. decree against the 
petitioner in.the suit filed by him against the petitioner. After securing a 
decree as aforesaid, the 1st respondent filed an application under section 35 
of the. Provincial Insolvency . Act, . for annulling the adjudication order 
passed by Court in 1.P.No. 14 of 1963, which was a petition filed by the petitioner ön 
his own volition for his adjudication. This application for- annulment was enquired 
into‘and the Courts below found that the debtor had not established that he was 
unable to pay.his debts that his conduct was dishonest-in that he-had secreted -the- 
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perties of his before applying for adjudication and that the petitioner ought to 
have paid the decree debts, which he disclosed in the iniplvency petition filed by him. 
The petitioner aggrieved against the order of the Courts below-has filed this revision 
petition canvassing the legality and propriety of the order of annulment: of adjudica- 
Uon which is the cumulative result Of the orders:of the Gourt below, ifr., 4 
- Before considering the facts arising in the instant case it-would be . convenientto 
notice the law which is applicable insuch circumstances, |The Provincial. Insolvericy 
Act is a-self-contained enactment consolidating’ the'law: relating:to insolvency and 
provides for the contingencies, circumstances and the data under which | sons'can 
resort to such insolvency Courts for relief. “Such. relief could be 'sought ‘by’: the 


debtors on their-own volition and by the creditors if they choose to do-'so. "' An‘act 
ofinsolvency which is defined in section 6-of the Act includes a petition by'a ‘debtor 
to be adj aninso}vent under the provisions of this Act.. .It therefore fo that if 


a person voluntarily wishes to be adjudicated an insolvent and petitions for that pur- 
pose under the Act that act by itself is an-act ofinsolvency. Section 1d deals'with 
the conditions on which a debtor may petition and in fact prescribes the limits ofithe 
jurisdiction of the Court to consider and adjudicate upon the petitions by,::debtors 
who come to Court voluntarily for being adjudicated asinsolvents, Section 10 prqvid- 
_ ed that a debtor shall not be entitled to present an insolvency petition unless he: is 
unable to pay his debts and his debts amount to five hundred rupees..... - reas, We 
are not here concerned with the other provisions in section 10. Section 1g, which 
prescribes the contents of a petition for adjudication provides as follows : - 


, ‘13 (1) Every insolvency petition presented by a debtor shall contain the follow 
„ing particulars: namely. Stn ate (the amount and particulars of . all specu-; 
niary claims against him.......... ” Eh, ME 


Section 35 vests the power in Court to annul orders of adjudication. provided 
in the opinion of the Court a debtor ought not to have been adjudged , an . insolvent. 
While interpreting therefore sections 10, 13 and 35 of the , Provincial , Insolvency 
Act, or for, the matter of that the relevant provisions of the -Presidency ‘Towns 
Insolvency Act, ‘the Courts ought’ not to transcend the legitimate limiis set' by the 

and content of those sections and be carri¢d away by the- unmeritorious 
conduct'of the debtor or the dishonest'attitide of his to wink ‘at’ his- ‘creditors’'and “ 
put them into a deliberate loss. Abuse of process of law ‘of Curt is ‘a, perilous - 
doctrine which can‘be grappled with when the debtor seeking adjudication intends 
to circumvent the provisions oflaw, particularly the statute law relating to bankrupfcy’- 
and attempts to persuade the insolvency Court for 4 - favour when he is ndt’statu:’ 
torily entitled toit! The abuse should relate to the ' process designed and” indi-' 
cated in the provisions of the Insolvency Act. When once he satisfies the’ pres- 
cribed' conditions which ‘the Legislature has set as a'sine quo non enabling him to’ 
t himself adjudicated an insolvent, the Court had no option ‘except to consider’ 
fis request and grant the prayer, the other requirements being satisfied.’ This is, 
statutory ‘right to' which the debtor is entitled. ‘In such circumstances,’ judicia 
discretion is not infinitely elastic but circutnscribed by well seasoned provisions 
made bythe Legislature. On.the only grotind.that the conscience of the Court is 
not satisfied the petition for adjudication ought not to be refused oni a priori. reasoning 
if the petitioning debtor satisfies the provisions of law. bec, glee Ee Wey 
- In tho insant case the petitioner satisfied at any rate; the Insolvency Court tht 
he was unable to pay his debtsand thathis debts amounted to Rs. 500 and rore. 
It is not in dispute that the petitioner disclosed in any eventtwo decree debts which 
he was bound to pay and those ‘debts by themselve exceeded Rs. 500. The con:: 
ditions ofsection ro (1) (a) of the Provincial Insolvency Act is therefore satisfied.. The - 
titioner was examined and he waa‘ confronted with a settlement deed Exhibit 
ai dated roth June, 1959, wherein he orts to settle his properties (his undivided 
share in the joint family properties) in favour bf his wife. - He satisfied the insolvency”: 
Court that such settlement. did not have a bearing or relevancy to the conditions. 
prescribed by section 10 and he was therefore rightly adjudicated an insolvent. '. "Ther. 
Courts below however entered into a more detailed discussion which 'in_ my opinion - 
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Rs. 500. ‘In my view he has satisfied the condition. prescribed by the,statute. , ,One 
is jo ted to er to a vory classical passage of Reilly, J.» in Alamelumangathayarammal 
v. amil. i J : : A nae 
,. “Tomy mind we ought to be yery, careful in interpreting those words | (section 
“ai of the Presidency Towns Insolvency Act)...... + ‘I do not think that there is 
„ any moral flavour about them or that we can sa within the meaning of the s¢ction 
that a person ought not to have been adjudged ) T t his 
_ conduct has been dishonourable or dishonest or frudulent or that he is a scoundrel 
| who does not deserve the assistance of the Court. I-findit very difficult to believe 
that words so lacking in precision in-their general meaning could have’ been 
-introduced into the Act unless we are to read them solel with reference to their 
context with reference to the provisions of the Act,-in ail case their meaning 
_ hecomes, I think, reasonably clear and precise.” meee Ol 
__ ‘The learned Judge went on to say that, DE. dn ; 
1 Ifa petitioning debtor has not fulfilled any of the conditions ired by the 
- Act, to enable him to present a petition, then it is clear that he ought not'to’ have 
` been adjudged insolvent. If his application or his adjudication defeats some 
provision of the Act or some order properly made under the rovisions of the “Act, 
then again we can say that he ought not to have been adju an insolvent.” ~ 
Tt is not the case here at all. Natesan, J., in similar circumstances and dealing with - 
IE of the Provincial Insolvency Act expressed in uncanny terms ‘in Krishnappa: 
shiv. Kasiviswanatha Chettiar’, that if the conditions specified in the section are , 
complied with the debtor is entitled to an order of-adjudication.” , reese > 


on 


petition for adjudication to mention the amount and’ particulars of ail pecumtary claims 
against him.: The expression ‘particulars of all pecuniary aims °? i 
section 13 (1) (d) is hs? Bea ar Such claims should be subsisting and not 
disputed and practically admi isei ' ; arā- ” 
place in the insolvency petition which is not either the letter or the spirit of the'sub- - 
He-next contends that the finding of the Courts below that the petitioner 
isa man of means ought not to be disturbed. I am afraid that the finding, ifitwas _ 
to be treated as a finding of fact at all, was drawn from the imagination of the 
Courts below rather than on any acceptable evidence or material. The only 
solitary fact which prompted the Courts below to find that the petitioner did have . 
the means to pay is'that the settlement deed executed years before he filed the peti- - 
tion for adjudication was a sham and nominal transaction and was intended to be a 

tive fraud against the creditors. This argument isfar fetched and the finding 
is equally far fetched. : If'it is intended in fraud of creditors, , the first respondent is 
not without a remedy. He can at the appropriate time and before an order of dis- 
charge is secured by the insolvent, setright matters and obtain relief by setting the law 
in motion. . |. - : o E TEE ee 








~ 
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One other argument of learned Counsel for the first respondent is that the. peti} 
tioner did not include the name of the first respondent in the list of creditors, dis 
closed in the petition. This again . is closely allicd with the priof argument, which 
is now referred to. The Petitioner was always‘disputing the liability, of his tothe 
first respondent and itis in the fitness of things that he omitted to mention. the namo 
of.the first respondent it the petition for adjudication, ©), ,. 00) ae i”, 
'' * Again it is rising that the Courts below should’ characterise ‘the creditors 
disclosed ‘by ihe petitions as ‘bogus’ cteditors. Much fore reliable evide oe 
required ‘to come to sucha decisive conclusion.’ * In-any event, ‘two of the: Fe 
ee ee aaa -and it is imtpossible to conteive thar'the-said’ two creditors , 

ve obtained decrees against the'-petitioner and which have'betoni¢' find) tan 

` by any stretch of imagination, be said to be bogus creditors. eo EE ee 

~ 1 The ‘Courts below apparently were’ struck ‘and atttacted ‘by ‘the dahgerous 

doctrine of.‘ abuse: of process of Court:” ` The peril involvediin’ series pies doc- 

trine has been ‘well characterised by-the Judicial Committeè m’ apat Singh 
Dugar v. Kharag Singh Lackmirant: ` a te ee Ree 

‘“ This case illustrates the peril of this doctrine in India, for what has been freated 


` T 


08. 4 1 me i Pp , . ' 

the decision „under appeal, is in agreement with the current of authority in India, 

y held that the stage at which to visit with its due conge- 

quences any misconduct of.a.debtor is when his -application for discharge comes 
* before the Court and not on the initial proceeding.” Da S E a 

- This statement of law is clear enough to find that the lower Courts exceeded 


in their jurisdiction in extending the arms of digcretioni to ap uhlimited extent and, 
fluding without any-satisfactory data for the same, that the petitioner'is a persoh Who 
is able to pay his debts and the process of ` Court has been abused. i ih Palin 
I set aside the order of the Court below and allow the Civil Revision Petifion 
th costs. : tae ad Ry -= Ze woh ss wo ad sic 
tes a tT 4 ee oe j . c Ri vh Jess, t eR alg 
YK. ae ar 5 ag oe Fix +P) cats o si: Petition, alfouned; , 
t ` pa 3 $ : aaa tie’ ine t re 1 ma Nee ae a 
; IN THE HIGH COURT OF JUDICATURE AT MADRAS..." S. a 
c` PRESENT :—MR. Jusrok K. - VEERASWAMI AND-MR. JUSTE -A. ALAGIRISWA 3 
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The Check-Post Officer, Kandaigoundan Chavadi, Coimbatore , ~, A eee os 
and another : ; : ooo l, ae Respondents, oy. 
Madras General Sales Tax Act (I of 1959), sections 41 (4) and 42 (3)+—Inigtpretation—'* 
`. Sections substantially in pari materia—Charging the goods to-tax even’ before'a’sals or, 
purchase, if repugnant to the scheme of the Act.)  . oe S 
. He to ; 2 ieee ee ear a pa 
Madras General Sales Tax Act (I of 1959), section 42 (3\—Interpreta on—Powsr to coms, 
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rania Y ancillary or incidental tg the perwer of tasation—Lagislatcg competence ms 
- Gono of Judin, (1950), Seth Sebel, st TE Enip iee RE 
Section 42 (3) of'the Madras General Sales Tax. Act, 1959, is substantialty iz: 
pant materia, if not identical with section 41. (4) the..only difference being that.- 
1. (1917) LL.R. 44 Cal. 535 at $41: L.R. 44 TAI (PC): 322MLI1 000 a a 
* W.As. Nos. 106 and 107-of 1968 and - a ee Ree eT PE Rap ee Nee 
W.P. No. 1077 of 1968, =. 2 7 5. | Brd September; 1998., 1 
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Rules in O.R. No. 1374/67 
acy een 


vunlike’ the fatter, which provides for goods scarchcd and seized in oS es 
of the dealer, which are not accounted for, the former concerns itself with goods 
: under transport by any vehicle or boat: across the check-post, or barri¢r, and not 
“covered by the specificd documents, Except for this difference; which Te We 
_ inconsequential from the standpoint of the. question of invalidity, clause. a oe 
of ithe 


: second proviso to section 42 (3) is word for word identical with clause (a 

, second proviso, to section 41,(4).., The separate, and indcpendent,rcasoning,on the 

~ basis o ‘which this, Court and the Supreme Court struck down. section gi (4), 85 
inya 8) a 


| invalid scems:ta apply with equal, force to the invalidity of section 42 ( 


A The factual ‘position in this case has or can have-no‘bearing onthe kgislative 


J. cOmpetenée to enact section’41 (4) or section 42 (3) in their mt form, or the 
hanvalidity. of the provisions, because they, as the exist’ at: anbinent proceed 
>to charge. the to tax cvcn bcfore-a sale aea kas thercof has occurrcd Which 


, is repugnant toithe echcme of the Act. ` Legislative competency to provide for 
confiscation of goods cutirgly dupcnds on: whether ‘such a power ‘is aa ed 
„incidental toja power to check evasiqn of the tax or to make it unprofitable which 
; This 


‘tis undoubtedly a: part of the power to, tax on sale or purchase, of. goods. This 
“Qourt, held that such a. power wag not ancillary or incidental to the power of 
i ‘taxation ‘of sale qr- purchase of goods. That conclusion restcd entirely on the 
‘ ‘scope and ainbit of Entry 54 in List I] of the Constitution, not on, the factual posi: 
tion, whether a salé or purchase had in 4 given case takcn,place. Scction 42 (3). 
“is unconsti utional and invalid and therefore has to be struck down. <, > 
W.A. Nos. 106 and 104 of 1968.—Appcals under clause15 of the Lettcrs Patent 
against the order of the Hee ee Justice Ramakrishnan, dated 21st December, 
1967 and mads in the éxerci:é of the Special Original Jurisdiction of the High Court, 
in Writ Petition Nos. 1104 and 1154 of 1965 prescntcd under Article 226 of the Consti- 
tution of India to issue writs of certiorari in, W.P. No. 1104 of 1965 calling for the 
‘ccords of the Chcck-post Officer, F ndaigoundan Chavadi, Coimbatore, . in, O.R; 
No, 3096 of ig64-65, datcd end March, 1965 levying a penalty of Rs. 1,000, in ieu 
of ċonfiscation, and isspe a writ of mandamus in W.P. No. 1154 of 1965 dirçcting,the 
first Fe ponam therein to redcliver 45 bags of Maida, 20 bags.of-Atta and 20 bagsipf 
handdsari sugar in the possession ofthe first respondent belonging to the pctitioncr; 
as in’ pursuance of the said ordcr of the first respondcnt therein and to quash 
same EN Liem NS $ 7 Ar a yrd or J : E oe : 
W.P. No. .1077] of 1968.—Pctition under Article 226 of, the: Constitution: of 
India praying that in the circumstances stated therein and the affidavit filed. there- 
with the, High Court will be plcascd to issue a writ of certiorari calling for the.rccords 
on the file’ of the, respondent.jn the impugned procccdings in notice for payment of: 
advance tax under” rule 35 (3) (d), 35 (2) (c) of the Madras General Sales. Tax 
tcd 22nd Septembcr,.1967 and quash the same.- 
C: E. Srimvasan, D. S.. Mesnakshisundaramt and K. C. Rajappa, for A ants, in 
WAL Nos. 106 and 107 of 1968. Pa 2 PER re 
G. S. Ghandrasekhara Sasiry, for Petitioner in W.P. No. 1077 of 1968. : , 
- ‘The Assistant Government Pleader, for Respóùdcàt in W.A No. 106 of'1968, ` 
‘tt +D. Raju, for the Government Pleader, for end Respondent.”  . eae eae 
` - The Judgment -of the Court was delivercd by ge 8 Litre: mays 
| E Pesraswamti, J.—These appeals arise from an order of Ramakrishnan, J., dis- 
missing two connected petitions, one to quash a penalty of Rs. 1,000 in licu of con~ 
fiscation of goods under section 42 (3).(a} of the Madras Gcneral Sales Tax Act, 
1959 and,the other for a direction to the respondents to deliver to the appellant the 
godds which had bccn, seizcd and ,confiscad while on. transit at Kandaigoundan 
Chavadi ch¢ck-post, which is the border of Coimbatore district in this State, and 
Calicut in the Kerala State. ‘The learncd Judge dcclincd to. acccpt that the said 
provision ‘is invalid; and held that R. S. jhaver v. Commissioner of Gommercial Taxes}, 


poco onde 


and, Commissionsr_of Gommercial Taxes v. R. S. Fhaver*. in which this. Court held, 


Ca aa) 16 S-F.C, 708:5 7 2 > (1968) 1 An W.R. (S.C.) 43::71968)1 M LJ 
~ (1968) 1 S.C.5.121s, 1967) 21-5919: ,  . (B:C3) 43 £ (1967) 20.8.T.Ç. 453." i 
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the Supreme Court agreeing'with it that section 41 (4) was invalid,were distinguish- 
able. : ere: sei lg 
"> The lorry K. L. R. 3919, was searched by the Check-post Officer and was found 
to carry at the time 85 bags of which 45 contained maida, 20 atta and 20 khandasari 
sugar. The lorry driver, however, carried with him a-sale bill and delivery note 
which covered only’ 85 bags of'attd) On the ground’that the lorry attempted 
to transport without any sale Bill'or delivery note: for the-raida and thandaéari 
sugar and-on-suspicion’ that there’ ‘Wwas'‘ah’ attempt’ at evasitnof ‘tax, the’ Chtck-post 
Officer by an ‘order dated gnd March, 1965 confiscated me hoods but fave an 
option to;the appellant to-pay a penalty of Rs. 1,000 im tieu o confiscation of the 
goods. The Check-post Officer, declined: to accept the explanation of the appellant 
which was that he had purchased in Madras 85 aoe of atta, 45 bsgs of maids’ and 
in, Nellore 20 bags of khandasari sugar, he. being of the view, as we said, that there 
was really an attempt to suppress the.sales of the maida and: khandasari sugar under 
the cloak, of the sale bill and delivery note for atta only O tee tay 
: Before Ramakrishnan, J., no attempt appears’ to’ have been ihade td’ chalktnye 
the validity of the penalty order on its rien and. the learned Judge proteeded .on 
the basis.that in the cxercise of writ jurisdiction the finding‘of the Check-post Officer 
that the explanation of the appellant-was not acceptable could not’ be révised. ’'No 
int about this has been for the appellant before us. «The appeals have there- 
ore, been confined to the validity of section 42 (3) (a) and the effect of R. S. Shaver v. 
Commissioner of Commercial Taxes! and‘ Commissioner -of Cominstcial’ Taxis v. 
R. S..Fhaver’ on that question. ', Senati oe eas ay 
R. S. Fhaver v. Commissioner of Commercial Taxes', decided by a Division Bench 
of this Court, to which one of us was à party, held ‘that ‘the is General Sales 
Tax Act was not a law of goods and a power to confiscate is not ancillary or incidental 
to a power to tax on sale or purchase of goods, though of course ‘ich wer td tax’ 
undsubtedly included the power to make due provisions to prevent or evasion 
of tax and make it unprofitable. On that view this Court struck down section 41 (4) 
which provided for'search and seizure from the premises of a dealer sped unaccoun-' 
‘ted for'and for confiscation thereof. “The section also provided for of penalty: 
in licu of such confiscation. ‘The Supreme Court agreed with ‘the conclusión“ of 
this Court as to the invalidity of section 41 (4), but ön a different ground.’ Clause 
(4) of the second proviso to section 41 (4) which was introduccd by a latter amend- 
ment, stated that in cases-where tHe goods are taxable under this Act, in -addition 
to. the tax'recoverable, a sum of money’not exceeding one thousand rupees or'double' 
the amount of tax recoverable, whichéver is greater, may be levied as penaity in 
licu of confiscation. The Supreme Court,.with reference to this provision, ‘observed 
(at page 465): af ye Ver 
“ But under clause (a) of the second proviso the tax is ordered to be recovered” 
even before the salke, 'in addition to the penalty not excceding Rs. 1,600 or.double, 
the amount of tax recoverable whichever is greater.” ; ki fee 
ing to the scheme of the Act,.the Supreme Court considered that in a. 
majority of cases covered by the Act the tax was payable at the point of first sale in 
the State, and that, therefore, clause (@) of the second proviso was clearly. rep t 
ear Act. the words of the Supreme Court {at page 
456): a $ ' ' g Í . i ae p (ee E ; ʻi 
“We are, therefore, of opinion that clause (a) of the second proviso being repug- 
nant to the entire scheme of the Act, in so far as it provides for- recovery: of tax! 
. even before the first sale in this State; which is the point of time in a large majority- 
of cases for recovery of tax, must fall on the ground of repugnancy TETE E We’ 
therefore agree. with the High Court and strike down sub-section (4)‘ but for? 
reasons different from thote which commended themselves to the High Court.” > 
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In so holding, the Supreme Court made it clear that it did not propose to decide 
the general question whether a power to confiscate goods found on search and-not 
accounted for im the books of account of the dealer was an ancillary power neces- 
sary for the purpose of stopping evasion of tax. =, i 

., Section 42 (3) of the Act, with which we are concerned in the a peals before 
us, is substantially in pari materia, if not identical, with section 41 (4) the only diffe~ 
renee being that unlike the latter, which provides for, goods searched and seized 
in ithe premises of the dealer, which are not accounted for, the former. concerns 
itself, with feeds under transport by any vehicle or boat across the check-post or 
hairier,, and not covered by, the specified doctments.. Except for this difference, 
which is quite inco tial from the standpoint of the question of invalidity, 
clause (a) of the aiid prone to section 42 (3) is,word for word identical with 
clause fa) of the second proviso to section 41 (4). The separate and independent 
reasoning on the basis of which this. Gourt and the Supreme Court struck ‘down 
a 41, (4) as invalid seems, as we think, to apply with equal force to the invali- 


dity of section 42 (3). ; 


o Ramakrishnan; J., however, felt that there was-difference between section 41 (4) 
and. section .42 (3) but he didnot proceed to detai) the difference.. -As far as we 
are able to sec, except the difference, which we mentioned, there is no other existing 
between the language, scheme, object and effect of the two provisions. The learned 
Judge having noticed the two decisions, one of. this Gourt and the other-of the 
Supreme Court, that the ratio-or the principle of those decisions will not a ply to 
the facts of the petitions before him, because, in his opinion, it had been ab ished 
by the finding of the Check-post Officer that the taxable event had occurred and the 

nsactions me exigible to tax. In such a case, the learned Judge was of 
opinion that there might be room to hold that the power to seize and confiscate the 

3 was ani to the power to tax and further the basis of the reasoning of the 

upreme, Court that a. power to confiscate even before the taxable event had 
occurred, that is to say a sale or purchase, was inconsistent with the scheme of the 

Act which was to charge first sales or purchases in the State, waa not present here. 
Tn our opinion, the factual position in this case has or cen have no bearing on the 

islative competence to enact section 41 (4) or section 42 (3) in their present form, 
or the invalidity ‘of the provisions, because they, as they exist at the moment pro- 
cecd to charge the goods to tax even before a sale or purchase thereof has occurred 
which is repugnant to the scheme of the Act. Legislative competency to provide 
for confiscation of goods entirely depends on whether such a power is anci 

or incidental to a power to check evasion of tax or to make it unprofitable which is 
undoubtedly a part of the power to tax on sale or purchase of goods. This Court 
held that such a power was not ancillary or incidental to the power of taxation of 
sale or purchase of goods. That conclusion rested entirely on the scope and ambit 
of Entry 54 in List II of the Constitution, not on the factual position, whether a sale 
or purchase had in a given case taken place. The learned Judge, as we have already 
mentioned, was of opinion that there might be room to hold that the power to seiza 
and confiscate goods was ancillary to the power to tax sales, where a sale in a given 
case haŭ taken place. That, we are bound to point out, was directly in conflict 
with the view in R..S. Jhaver v. Commissioner of Commercial Taxes, which is-binding 
on us as well as the learned Judge. The view of this Court was untouched by the 
Supreme Court as expressly mentioned by it. Nor the fact that a sale or purchase 
had taken place in a given case could make any difference to the invalidity of section 
42 (3) because, that question depended on the actual language ae hae by tho 

ture. The Vice according to the Supreme Court which invalidated section 

41-(4) lay in the fact that'it charged goods to tax even before the taxable event has 
occurred which is repugnant to the entire scheme of the Act. That repugnancy 
is not solved by stating that the Check-post Officer has-found that there has been a 
sale or purchase in respect of the goods seized and confiscated. ` 
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i Apart-from what we have said, we are also unable to a’ iate hove ‘the ‘find- 
ing of the’ Check-post. Officer that there had been a sale would at all'in the present 
context, be relevant to section 42'(g), proviso:2 (a). The appellant is an-out‘of 
State dealer. So far as his purchase of khandasari sugar, from: Nellore. js‘conceriied, 
the transport by him has no reference to any sale or p sc, whether inter-State 
or intra-State, chargeable to tax in this State: "It does not appear'that the sales 
of goods in question are subject to single point of taxation. Even so, it is ndbddy’s 
case that the first sales or any sales, for that matter ‘have been éffectéed by the'a pee 
lant. ‘Le such circimstàncės, two ge eee one is if there'is evasion of, 
it is not on the part of the appellant. the colluded, as the learned Judge aia 
thought, ' that is not! covéred by the l provision in. ‘section “42 (3). 
it is only where the goods:are! chargeable to to tax, so to speak with reference to section 
42 42. (3)s proviso 2 Whee any occasion for seizure and confiscation of the goods can’ 

That even not Appear,:on' the facts, ‘to have happened. It is not any 
tazable event,! but it is only a taxable event which is exigible to tax at the. ‘Hands of 
the assessee and is the subject-matter ‘of evasion, that’will come vian the purview 
one as): That is not the case here. x 


‘Before we, leave this case, there is one other matter to. ree would like to 

mae rleenen The learned Judge referred to Papanna v. Deputy Commercial Tax 
But this very cise was noticed by the Supreme Coui Gee af 

Commercial: | Taxes v. R.S. Thaver*, and it was pointed out that Andhra Act.did' 
not contain a provision like section 4 ar (4), , proviso 2 (a). That made all the diffe- 
Tence, as the Supreme Court itself pointed out, because the main body of sub-section 
(4) of section 41 as was held. by the Supreme Court, wt to be: read. as qualified, 
by and in the sense of the two provisos to section 4P (4), 10671 ab attua owl 
| We hold ‘that'section 42 (3) is unconstitutional and invalid, and strike it dowe 
The appeals are allowed with costs ‘throughout. ' Counsel’s fee Rs. 100 in each ‘case,’ 
We are infdtmed that in obedience to'an interlocutory ordér of this Court thé rela- 
tive’ bags of maida and atta have been returned’ to ‘the’ appellant, but 20 bags of’ 
khandasari sugar, the £ Gees, tas Gil be tear aa oe ant Oe 
mént inopen market.. e ah Wil he aie ote of a 
eerie will pay the sale proceeds of the khandasati sugar to the appellant. `. 


WP, No. 1077 of 1968 This ponpon, is not t oppad by the, » States, This'i is, 
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al ed but with RO costs.-: e Šer na e 
: VMK. eee ee Ja Aak Paon vee 2h et tee a died dined 
“1 a aod LETS ate, Shs ae ee g Ee ae I TS 
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= IN. ee ticn ORI oF ‘yopicartRE AT MADRAS. ae 
.- | PRENT.: MR. SaD aea B eS 
Kuniju Pills aid others (ERs) ” ae i ae ‘Petitioners ` 
HE2 a me Neos eo 1 ty ae saa gs e E 
Periasami `; ts n -e Respondent, 


ee Instrathénts Act ot (XXVI of 1881), sections 8 and',0—Original payée af ia 
instrumbnt endorsing’ the sams for collection—Suit on foot of such endorsement by endorsée 
-' after the death of thé original payse—Meairitainability—D cath of endorses during pendency 

“i of suit—His legal representatives if can continue suit. i 
_ It cannot be held that a holder of a negotiable instrument who secures the fame, 
“by endorsement for purposes of collection in a manner known, to law loses his 
- tight of action by reason of the death of the original payee. In fact by such an 
“endorsement, he secures the title to the instrument, which - title i is enforceable by 
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him in a manner-ordinarily known to law. Such a title so vested ‘in him‘ cannot 
«< be divested by reason only. of the fact that the original payee died soon after such" 
ı an endorsement and that the suit itselfwas brought: on the foot ‘of such an eridor- 
+. sament by the endorsee after the death. of the original payee.’ a SLITE Goa 
“|, Thé speéial provisions of the Negotiable Instriments Act, which enables. an- 

‘éndorsee ‘to sie on the instrument on the foot of such an indorsement, creates an. 
;, exception’ to, ‘the ordinary law of agericy and. the principle adumbrated in, the, 
" Isidian Contract Act in so faras agency in general, is concerned and in partiailar, 
, Section 201 therein, cannot be telescoped into, this enactment so as to interpret 
‘its intendment. i rae ee . ane 
- (If the original petitioner-had in him and in the eye of lew, the right to’ institute’ 
“the suit as a regular‘holder'and as a pérson in whom thė title in the promissdry’ 
‘note or the negotiable instrument vested under the special lew) kuch a tause of 
' action on. the’ foot of which, the original petitioner ceme-to Court survives on his 
ae his legal representatives, under the common law.“ i : 


‘ vij 


: : Petition under section 25 of Act IX of 1887 praying the High Court -to revi : 
the ‘decree of the District Munsif of Pudukkottai, dated 17th November, 1964 had 
passed in Small Ceuse Suit No. 1071 of 1964. gE ees : ae 
a £. R, Ramachandran and: T., R. Rajagopalan, for Petitioners, 

~ R -Gopalachart. and G. ‘Krishnan, for ‘Respondent. . “7 : 


the:deathof the onani payee, the endorsement mádepriotto his death by: the, 
original payee, ‘which according to him, ‘créated a-power equivalent to that ofan’ 


reasoning’ on thè grourid that the relationship between the origin the 
entlorsct is thet oftpridcipal and agent and such’ cheney having teen sona nai] 
the death of the‘principal, the akent cat no loriger institute an action on the srength 


Court attacking this reasoning of the learned District Mumsif. . As-already, stated’ 


during the. pendency of the Civil Revision Petition the Icgal representatives of: the 


is correct, 


a h 


à ie +? 
pe OB ph yo OF A soi ne a 





Bn ait a 


130 TRB MADRAS LAW JOURNAL Bitan. [108 


the original payee died soon ‘after such an endorsement and that 'the'suit itself was 
brought on the foot of such an endorsement by the endorsec after the death ‘of the 
original payee. In fact a case rted in Í Ali v. Vellaswamy 'Pille}, on all 
fours has been cited before’ me by Mr. T. R. Ramachandran, the learned ' Counsel 
for the contesting petitioners. In that case a promissory note was’drzwn by one R 
in favour of M or to his order. M indorsed it and handed it over to V for collection. 
After M?s death, V sued on the note. , It was contended in defence that as-the, note 
did not pass to V for consideration and as Vs authority ceascd on M’s death;' he 
could not recover. the money without having obtained letters of administration.or a 
succession certificate. The learned Judge repelling such-a contention held, that 
the note being negotiable, its indorsement followed by delivery. passcd ‘the property 
in it to V and he became holder of it and that, therefore, the payment had to be 
made to him. «To a similar effect is the ratio in the decision reported in SES v. 
Pothireddy®. There, Chandra Reddy, CJ., held a similar view' and expressed in 
these terms at page 344: yey a, a ee A Sa ej 


“ The payment to the holder of the instriment which includes ‘an endorste for 
collection, gives a discharge to the maker of the missory note. ., That being the 
real position, in my vicw, the right based on the endorsement survives notwith- 
standing the death of the endorser and the endorsce could continue the suit. The 
endorsement havmg been made for a specific purpose, namely, collection of the 
amount,.it: will be valid till. that purpose 1s served.” tua OPOJ 

` G Pae i ee w 20 OGO’ 
Even otherwise the sections in the Negotiable Instruments Act, which relates to, the 
subject-matter, under consideration are too clear to. sustain the contention off the 
learned Counsel for the contesting petitioners that the'original petitioner, in this Civil 
Revision Petition did have cause of action to file the suit, as he did notwiths ding 
the death of the original payee or endorsce. ` -Section 8 of the ‘Negotiable ea ih 
Act, defines-a holder of'a negotiable instrument as follows: “ ares os 


. |The ‘holder’ of.a promissory note, bill of exchange or cheque means. any: 

, Person entitled in his own name to the possession thereof and -to teotive!or recover 
: the amount due thereon from the parties thereto, - toot Ne faye, 
Where the note, bill or cheque is lost or destro 1 its, holder is the’ person son, so. 
entitled “at the time of, such loss or astruction e: ar a ae ae ee 
From the definition itself, it is clear that any person, who is holding -a note in his 


and is in custody or possession thereof is a holder of such an ‘instrument. 


Section 50 dealing with the' effect of indorsement provides as follows Sp COR 
ro'a The'indorsemėnt f a nego tidble instrumen t followed by dglivery 7 trans sirs to 


‘the indorsee the. property therein with the right of further, negotiation but, tha 

indorsement may by expréss words,’ restrict or exclude such right, or may merely 

‘constitute the adores an agent to indorsé the instrament, or to receive its contents 
` for the indorser of for some other specified person.) 7 
This section itself contemplates that the indorsement may, by express words, con- 
stitute the indorsee an agent to reccive its contents. Therefore, the special’ provisigin 
of the Negotiable Instruments Act, which enables ani indorsce to sue on the! instru 
ment a ie foot of such an indorsement treates an ‘exception to the ordinary law of 
agency and the principles adumbrated isi the Indian Contract Act inso far'as agency 
in gezieral, is concerned and in particular section 201 therein: cannot be teléscopdd 
into this enactment so as to interpret its intendment.: - IEN g Fa 


1, (1910) 8 I.C. 967. 2. (1963) 1 An.W.R. 68: ALR. 1963 A.P. 343 
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In my opinion the caise of action which the indorsee has by virtue of the indorse- 


ment is. available sto. him. notwithstanding the death of the indorser. 





| One other question that is argùed before me by Mr. K. Gopalachari, the learned 
nse] for the respondent, is that even if it were to be conceded that the Civil Revie 


for the respon 
sion n filed originally by the original petitioner is maintainable, jt cannot: 
be contin 


‘by the contesting petitioners, after they brought themselves on record, 
His iain contention is that the original petitioner being merely an indorsee for. 
collection the cause of action cannot be deemed to survive so as to enable the contest- 
ing petitioners in: this case to continue the Civil Revision Petition eo ‘nomine in their 
own right. I do not agree. If the original petitioner had in him and in the eye of law,. 
the right to institute! the suit as a regular holder and as a person in whom the title’ 
in the promissory, note or the-negotiable instrument vested, under the specia) law, 
such a cause,of action on the foot of which, the original petitioner ‘came to Gourt 
survives .on his death to his legal re tatives, under the common law, I do not 
think that any exception can be ken this proposition, which has ‘necesrarily to- 


| follow the course of events. It. is also significant, as already statcd, -that the oa 
y. 


representatives, when they were brought on record were not even interdicted b 
respondent at that time, on the ground that they could not be brought on record as‘ 
they cannot claim a survival of the cause of action in them. This apart, I am of the 


view that-as.the original petitioner had the title in him to sue on the promissory note 
much a tithe ‘passed by death to his heirs and it is such heirs, who are now brought on 


record and who are before me as contesting petitioners. This contention also fails.: 
©! n the ‘result, the Civil Revision Petition is allowed with costs and the suit is 
decreed with costs = O io 
yK? ee 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. Bee 
ye 8 PRESENT MR. Jusrice A. ALAGIRISWAML <r a ee 
f ‘Naidu and another < a niig Appellant 7" 
ERa E Tee of £ ğ ys ‘ ayes - $ a 1 
7 age | r P wet ae fe tog 
Ramayya Naidu `. Seo Oe dit Fe = bas toes Respondent. a 
Besar Act Gy of 1908), as amended by Act (XXI of 1929), ‘Section 49, proviso— ' 
"Th argdment that a decree for zeci c performance of a.contract to sell cannot 
_be based oh an unregistered document of sale is untenable. The proviso to sec- 
tion 49 of the Registration Act (inserted by Act XXI of 1929) bes it perfectly 
clear that an unregistered ‘document affecting immovable Property may be put 
in as evidence of a contract in a suit-for specific performance. on 
Appeal against the decree of thé District Court; North Arcot'at Véllore in A.S. 
Now 55 if oa peeked against the decree of the Sub-Court of: Vellore in “OS. 
No, 12 of 1960. ae ee = ORCE, 
E S, Vaidyanathan and R.D. Indrasenan, for Appellant: 
: eS. Sestharama Iyer and S. Rajérama Iyer, for Respondent. 
The Court delivered ‘the. following . : 
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| Jopomenr:—This ap arises out of a suit for specific performance filed 
plaintiff, who has ered in both the Courts Below. Tie dead ae 
was that the agreement in question was really a-us tuary m and that there 
was no agreement to.sell, which could be specifically enforced. ‘Both the Courts 
below have found against the contention of the defendants that it was only a’ust- 
fructuary mortgage and their decision on this point is undoubtedly correct on the 


"8, A. No. 362 of 1964, be oes aa — ; ie 
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facts of the case. . In this Court, in addition to the codtention that the agrecment in 
question is only a usufructuary mortgage, thie, appellants have!also raised thei ques~ 
tion that the deed of agreement is really a sale deed and therefore, it cannot be specifi- 
cally enforced, though this point has not been raitkd in the mietnorandiitn, of ap’ 
Ay I have-already pointed out; the ‘conclusion of the Gourts below. that the agrcement 
is not X usvfructiary mortgage is ‘Quite.correct.” Thé ‘other<¢onténtion put’ forward 
iy this ‘Court is in a sense really contradictory of the stand taken by the defehdants 
in'the“ourts-below: Talal however, deal: with iE 2) Nea 
i Thej agreement Exhibit R-r states that the defendants have ‘agreed: to! sell the’ 
propertigs, that they bave also received the sumrof Rs.:5,281 in full, towards the sale’ 
price, that on that date itself they handed over possession of the. roperties: {men- 
tioned in, the schedyle attached to that letter, that the plaintiff, should take possession- 
of the) properties absolutely; and enjoy the same; and' that whenever. he demands ‘the 
execution of a regular document of sale, on that day, at his own expense, ‘the defen- 
dant should execyte and,register a document of sale in plaintiff’, favour. ‘The con- 
tention of the defendants, as have already. mentioned, is that this amounts to a docu-' 
ment of sale.’, I do not think that is correct. .The document does. not contain any: 
words of conveyance.. It does-not say that the executants of that document were 
selling their properties. It only says that they had agréed to scll. ‘Fhe mere faet 
that the document mentions that the executants have receivcd-the sale consideration’ 
or that possession has bcen handed over to the plaintiff docs not mean that it can" 
he interpreted as. a decd of conveyance. Apart from that, ‘there. is: also ‘a: specifici 
agreement contained in that document by..which the exccutants have a ed to 
execute a document of conveyance whenever the plaintiff wanted, ` The i pi 
itself could be specifically enforccd. Therefore, the argument on Behalf of the dee 
dants, that this being a document of sale and being unrcgistercd a decree for-specific 
performance based on it cannot be granted cannot be accepted. This itsclfis eno 
to dispose of the contention of the appellants. But, howcver, I shall deal with 
question even.gn this-basis that it arnounts tova document oftsald. D) EU yS 


The first decision:on which reliance was placcd is one it-7. R. Skinner v. R. H. 
Skinner’, It. was there held that an agreement for.the salejof,jmmoyable . property] 
isa suction: ‘ affecting ’ the Dn ae ee ee 
Registration Act, inasmuch as, if carried out, it will bring about a of Owner. 
ship; arid to allow a document which does itself create such an interest tobe used: 
as the Kunganon pf a suit- forispecific performance, is an evasion/of the Registrat 
tion Act.: In that case; the document stated that the vendor confirmed it. to be a 
complete and conclusive sale and ea virtue of that sale agreement if the yendee 
considers necessary; the vehdor would always be, reddy. to execute ‘and giner 
æ power-of attorney or give the vendce, any other document gr’ help, the veni 
may demand. - Unlike the documént in:that case, ‘the docunient in the, present 
case is mertly an agrement to sell.and does not'mentién that it is a sale. That 
apart both the Registration Act as well as the Transfer of Property Act were amen- 
ded subsequently ip order to nullify the effect ofthis decision of the Privy Council. 
The effect of the amendment was summed. up. as-follows in the Full Bench decision’. 
of this Court in Subramania Chettiar v. Arunachala Chettier®: Enol ta CEY 


l i e OS ANY 0 E E 

“Section 49 of the Registration Act states that no ‘document required by 
section 17 or by any provision of the Transfer of Property Act,1882 to:be registcred 
shall affect immovable property comprised therein or:be-reccived as.cvidence of 
a transaction affecting the property, unléss it has been registered but there is a 
: proviso which reads as ‘follows i= 0 tgs me do a S R 
DS s t Fa No eat oy í re ET S E S e EESE : yeaa sda Ser 
j ; i "Provided To pnregistered document affecting. immovable propetty -' and. 
“req j by., ‘his Act, 1882,'to, be registered may be received: as evidence.of a” 
„Contract in a guit for specific performance under Chapter Ii of the Specific Relief! 
ae - ` i x à lal id ` t 
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Act, 1877, or as-evidence-of part performance of a contract for the pee hada of 
section 53-A of the Transfer of - Act, 1882, or as ¢yidence of any co 
_ transaction not required to be ted by registered instrument. 


This proviso was inserted in'the section by the Transfer of Property (Amend- 


ee ment) Supplementary Act, 1926, as the result of the decision of the Privy Council 


`> in James Skinner v. R. H. Skinner! The proviso makes it perfectly clear that an 
unregistered sie affectmg immovable property may be put in evidence 
in a suit for specific performance. - If the document is put in evidence and embo- 
dies the contract between.the parties it is sufficient to support the claim. In 


a the judgment in Venkatadri Somappa v. Official Reckiver, Bellary*, it was said that it 


is well settled law m this presidency that an unregistered document of a trans- 


. fer isnot of itself sufficient to` ae a suit for specific performance of an agree- 


ı Ment to transfer and stress was on the fact that there it was not established 
‘ that a separate agreement to mortgage was entered mto prior to the execution 


„of the- mo RE «The decisions of this Court which preceded the 
n the proviso to seċtion-49 nọ longer have application; and we do not 
- agree that, an unregistered. instrument affecting immovable is not 


f aa aN P ET dete In such a suit, the production 
ef the document and.its will be sufficient to support :the plaintiff’s case if 
it embodies ,the whale iremen between the parties and there are no other 
. factors to be taken into consideration. . The proviso in express terms says that 


i it may be received at. ‘evidence ofa contract, iyà suit for specific performance. i 


- This decision is a compl te, answer to, the defendants contention. . Therefore, 
the „two other decisions, relied upon .by the appellants in M v. Ramaswami 
Gramani®, and Ramasoami Chettiar v. Muthiah Chettiar+, kond be dened io kive 
been, ed py ‘tho: decision of the Full Bench. Those decisions, themselves 
‘though + dered after -the amendment of section 49 of the Registration ee 
-no reference to that amendment.., Indeed the decision. in pe 
Stoami Gramani?, relied upon the decision. int Ramjee Mohamed v. Hardas ll, sh 
was rendered. before the amendment earlier referred to. In that case the plaintiff 
‘entered into an ‘oral gemer granting, three years lease to the defendant.. All 
the details about.the, tenancy were agreed upon.‘and a draft lease was 
but no formal document was ever drawn up, and,it was held that as the agreement 

an immediate right on.the party to be, from, that moment and before the 
execution of any ledse a tenant from a future day it was an agreement of present 
demise and not having been registered, the suit for the specific perforniance.of that 
agreement was not maintainable. The respondent’s. contention there was that all 
‘the details were agreed: n on that date apd that the only.agreement as regards 
the future was that a deed.in pursuance of that agreement should formally be drawn 
up., It is difficylt, to understand why the agrecment that a deed in pursuange of 
that agreement. was, to be executed in future should not be specif enforced. 
It is true that in that case, there was. no formally executed document and’ therefore, 
‘section 49 of the Registration Act does not directly come in. But it is possible to split 
that agreement, into eee one an agreement of Jease and the other, the agree- 
ment fo execute a formal eed and this agreement should be held to be capable 
of rmgnce. pi Venkatasubbamma v, Subbiah®, Abdur Rahman, J., 


_made this ` inction, A mut-for specific performance of a contract to sell certain 


immovable properties exceeding Rs.’ 100 in value; was instituted by the plaintiff. 
‘The document read as follows: 

: {For payment of circar ge and: for family. R I TEN borrowed from 

PEE A-1 (for this moncy by the 25th.May, I agree to sell 

Fe hee mentioned properties to you and execute the sale deod on a proper 

oie and ‘get it registered). A-2 (IFT fail to:do so, you should treat this letter 


1. (1929 57 M.LJ. 765 : LR- ITA. 33; 34. 
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“ There can e doubt that the. second. sentence in Exhibit A 
and (marked A-1 by me Fa Tung an express egreement to sell the prope in 
consideration of- a-sum of Rs. g00.".1......:..1t is coulceded by Mr. Righova 
Rao, learned Counsel for the appellant that no exception could -have been teken 
to the decision of the learned District J if the document had ended here. He 
contends, however, that in view of:the following sentence {end merked A-2 by 
me) where the parties had agreed to treat this letter iteelf as a ‘sale deed in the 
event of Chenchiah’s failure to execute. one within the time mentioned’ by him 
in this letter, Exhibit A must be regarded to be a sale deed under which title to 
the property must have been intended to be conveyed in favour.of the respondent 
from the date it was executed or at all events, as one purporting to create a future 
or contingent right or-interest in immovable property of more than Rs. 100 in 
value and that in either case, it would not be admissible in evidence. es y th E 


Whatever might have been the law before 1929, the proviso added to section 49 
of the Indian Registration Act by the Amending ct XXI of 1929, expressly pro- 
vides thatan- unregistered- document’ affecting: immovable property may be, 


case is concerned, it is needless to refer to A-2.-’ altogether. From that point 
of view, it is unnecessary to find whether Exhibit A-2 is admissible in a jia 
or otherwise. Morenn if the title to thè property has not passed in favour of 
the plaintif as contended by learned Counsel for the appellant, by what is con- 
tained iù A-2 it being ina issible in evidence according to learned Counsel 

- why should it be impossible for the plaintiff to enforce specific performance of 
-Chenchiah’s contract to sell the pro to him../........:., But an agree- 
ment to sell is not being spelt by me in is case out of what has been described 
Nee wrongly déscribed in my opinion) to be an ‘unregistered sale deed Exhibit 
` A-2 in order to pad ie ant for me pe anoano I can safely ignore A-Q 
and d d for that purpose on A-1 alone. This contains an express igreement 
aek oaee, ME aton vad net drawn oe DH ee 
Court in Venkadari Somappa v. Official Receiver, Bellary... 2. . It may be that in 
the absenoe of a ific agreement to sell a popa De is not possible-in this 
Presidency to regard an unregistered sale deed as mifficient to a suit for 
specific performance of'a contract to selL {It shouid be noti that this case 
was before the'decision of the Full Bench in Swbramania Chettiar v. Anmachala 
Chettiar,* But if dees not follow ae eet tô aell must aeons 
be regarded to have merged in a sale » when that deed is' not ted’ 
the vendec or happens to be incomplete in regard ‘to i eraa OF is oheari 
legally inoperative............ There are no express words of conveyence in 
that Teia: and it is not casy to t the contention that the pl-intiff must 
have become satisfled for his title to he 
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In the decision in Ramasoami Chettiar-v. Muthiah Chettior!, it was held that a 


document executed in favour of the pleintiff’s fether by defendants’ gtencfathers” 


firm conteined not m general words suggesting a conveyance znd a definite 
agreement that another document would be executed later on in pursuz nce of it, 
There 


‘but on the other hand, recited that-the suit property was fold “ihis day’. 


was further a clause which mentioned that if the pl-intiff’s fether requires zny 
document or power etc. therefor, the defindant’s grindfether thell, without eny 
delay, have same completed whenever required at the cost of the pleintiff’s 
father. It was held:— i se m ; 


“ That the recitals in the document made it quite clear that the parties had 
thought a sale had zctually eres as that day and that a document was only 
to be executed in the future, sho d the plaintiff’s father require it. Therefore 
the document on the face of it purported tọ bring about an actual conveyance of 
property. ETA SR yee a 

Held, also that-the document or conveyance not having been registered did. 
not is dees any conveyance and the transaction had therefore no Icgal effect, 
Under i tances, the promise to execute a regular deed if the plaintiff’s. 
father required it, could not be separated from the rest of the transaction.”. 


This decision agam does not consider the effect of the amendment of the Regis- 


ted a release deed-on 30th October, 1949, but the debtor defaulted in getting the 


deed registered, ajid the release deed contained a clause ‘the releasor hereby assures 


and execute the deeds and writings for better securing. the estate’. It was held that 
om the languege used in the unregistered release decd, which contained a promise 
that whencyer called upon the releasor would sign and execute the deeds and writings 
for better securing the estate, the plaintiff was entitkd to have a proper deed of 


- “ The plaintiff's claim to have a conveyance. executed is rested in the alterna. 
tive on the agreement contained -in Exhibit A-2. Exhibit A-2 (realese decd) states; 
“The releasor hereby assures dnd declares.......... that whenever called 
upon by the release the releasor‘wili do sign and execute all deeds and writings 


The iso to section 49 of the Registration Act enables Exhibit A-2 to be 
ived in 


In order that title to the estate might be secured to him, it was neces that he 
should have a proper decd of-conveyance. Even if Exhibit A-2 had been regis- 
tered, the plaintif would need a decd of conveyance in order to become owner: 
otherwise than by adverse possession. The ‘expression ‘all deeds and writings 


` for better securing the estate’ casinot be limited to deeds or writs 3 which were 


in the contemplation of the parties at the time of the exccution of Exhibit A-2. 
Any deed or writing which the plaintiff may subsequently find to be necessary 
in order to secure title, would, under that clause in. Exhibit A-2 have to be execu- 
ted by the defendant, provided the plaintiff’s claim that such further document 
be exccutcd was reasonable and rip pean pean ee to bear the expenses of the 
execution and registration of such document. Among the many reservatio is 
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which Srinivasa Aiyangar, J., made in his exhaustive judgment if. I may 
‘say so, in Valambalachi v. Duraindami Pillet!, is the following; ‘if in a sale 
or sale deed there .should be a covenant: for further and better assurance, 
the right to get a fresh document may conceivably. be- covered by 
‘such a covenant,’ That was said before the amendment. of section: 49 

`` of the Registration Act by the introduction of the proviso _ places the 

. plaintiff’s right in that matter beyond -the .plea of- controversy. We 
Fan et a coin of the promise. made by the defendant in. Exhibit 
Ait cate have a oper dof gnveyinor coed by d the 
plaintiff is entitled to have a proper deed of conveyance execu ole defen- 
‘dant at the plaintiff's costs and registered.” 

“The conclusions that flow froni the above dicun areas lollowe: 


- 1, Exhibit A-1 contains merely an agreetnent to selk Therefore; ther is 
B and E A ta Ra E 


"Even fit shoud be deemed to be a sale deed which ieis nôt, itiwould be 
-admissibie in evidence. SARA sour ty oe ete a 


; The eatlier' pait could be's seyainit from ta Tier Birt, in hich the 
“defendants have agreed to execute a formal deed of conveyance. 


aS This agreement to exécute a formal deed of conveyance could’ be speci- 
enforced. The- čontention ‘of the appellants on:this point is unsustainable 
fay Saal es A Cann sete ‘No’ leave. 


x VE a ec Se s =e n a Appel dismisiad 
CIN THE HIGH NR oF | SUDICATURE AT" pa ae 
our ste ws oa (Spetial Ociginal furediction:), oios aF 7 
es ae Prent :—Mr. Justice P.: RAMEN re en 
Mhs. Madrai Bangalote `Trainsport Compan reffiearipted H, etia bus in 
_P-V.S. Mani : se ee z 
wi E E t i A ee E ce a 2 PP ew 
“The Coininissioner, Regional Provident Fuad, Madau “ Raspondpi. ` 
Employees Provident Fund “Act os > 3953): section ipho etation— 


d 


nterpr 
Provident fund coniribution—Levy es- PAD DRENE h 
a e T, o n libra e Justice, ono eposin a 
During. the years 1962 and 1963, jthe. petitioner had, dela yonerit: of 
amounts due :as` provident fund contribution inder the. dyed pay s eat of the 
~ “Fund Act from the due dates by certain periods of dela which. varied from month 
_ to month. . From time to time, the Accounts , Otficer of the respondent had 
intimated that a. particuldr stim of money should ‘be remitted „by the: Petitioner, 
"-qmder the ‘heading of damages, for delayed remitances. * 
‘The petitioner applied to the, Government for WALVET; “but the. Govemintent, 
<in their order declined, to waive, the entire demand, for damages but restricted it 
1 tö 40 per, Gent (On. question.whether. E a E D 
Held that, section 143 of the Provident Fund 'Act uses the word. € *; thereby 
g iinporting an clement of discretion which canbe invoked by- ‘the: affecteciparty, if 
» he has adequate reasons:to explain the delay in: ‘the remittance 
' in’ any given ‘month: Under the scheme of the slab- system introduced 
_ by the Government Order, it would: appear. as if the autoris 
the damages ‘initially, has no ‘discretion to devintd. fom, the sigh whe 
which he has got to follow autématically. But itis. that authority who ‘has to 


deal first with contributor, and consequently the same authority has to consi- 


der any explanation that the contributor. has got to offer. ore the provi- 
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sion under the slab system by which one authority, automatically levies certain 
amounts hy way of penalty without reference to any mitigating circumstances, 
. and then the affected party thereafter has to move- the higher authority namely 
the Government for relief agajnst such levy cannot be viewed as a substitute for 
- the, normal rule of natural justice which has to be followed in the case of penal 
levies.mz., that the pau aie should be given a chance of making represen- 
. tations contra even before the original levy itself. | . E 
-Petition under “Article 226 of the Gonstitution: of India, pràying that it the 
circumstances stated therein, and in the affidavit filed, therewith the High Court 
will be pleased to issue'a writ of terilorari calling for the records in M.D.'981/VIIf 
Accts. dated gth:June, 1965 read with the order of the Department of Industries, 
Labour and Co-operation in Memorandum. No..82512-N1/65-2 dated gist August, 
1965, and, quash the said orders and made therein. : 
‘N.C: Raghavachari, for Petitioner. ~ = Si og $ 3 
5. Ramasubramaniom, for the Standing Counsel for Central Govern ment,, for 
The Court made the following. ` a. f ; 
Oroer.—The Madras Bangalore Transport Company has filed this writ 
petition under Artick 226 of the Constitution, aggrieved against an.order of the 
Regional Provident Fimd Commissioner, Madras, the respondent herein, dated 
gth June, 1965 making a demand on the petitioner to. pay Rs. 97;974-75, by way 
of damages,- which by a subsequent order of the Department of the Industries, 
Labdur and Co-operation of the Government of Madras, dated 31st August, 1965 
was-reduced to 40 per cent. : : . a 
In appears, from the particulars supplied to me at the.time of the hearing by 
the respondent, that, during the years 1962 and 1 , the petitioner had delayed 
yment of the amounts due as provident fund contribution under the Employees, 
Provident Fund Act, from the due dates by certain periods of delay which varied 
from month to month. From time to time, the Accounts Officer fo the respondent 
had intimated. that a particular sum of money should be remitted by the petitioner, 
under the heading of damages, for delayed remittances. It is -this amount which 
accumulated to the total-amount of damages mentioned above.. The petitioner 
applied to the Government for waive; but the Government; in their order mentioned 
i declined to waive the entire demand for damages but restricted it to 40 per 
cent - oo i na s . ou ks n a 
The petitioner alleges two.grounds, for his relief in this writ petition. Firstly, 
after the petitioner had actually remitted the amounts due from him after 
some delay, there can be no default within the anesrng of the provision under the 
cr oa yed Provident Funds Act, regarding. the levy o 
of 


to be calculated, having regard to the period of deafult by the employer. The 
quantum of damages levied against -the petitioner was calculated at the rates pres~ 
cribed in the above said Government Order 
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admitted liability under section 14-B, when he did not pe ¢ contribution on the due 
dates. Under provisions of c Providerit Fund dee Cte ae Act, 
there is no question of a person ceasing to be a defzulter on the subsequent payment 
of the amount due after'a period ofdelay. In regzrd to the plea about want of notice, 
it is pines erhen that section'14-B, neither expressly nor: by implication, contemplates the 
issue of a show caire notice or the holdmg of an enquiry prior to the order of demand 
for damages. It is urged that section’7-A of the Act deals with an entirely different 
matter, viz., determination of the amount of.contribution from the employer payable 
under paragraph 2g of the Scheme and not dameges. leviable under section 14 -B of 
the Act. It is also urged that ‘that pärt of section’ J-A of the Act which ‘telates to 
the conduct of enquiry is only an enabling- provision, and not obligatory i in nature’ 


Soca sao of the Act, which i is referred to reads thus: `- 


makes default in the payment ‘of any E A to the 
Funa one or in sie ea er of accumulations required to be transferred by him under 
sub-section (2) of section 15 (or sub-section (5) of scction 17 or in the payment of 
any charges payable under any other provision of this Act or of any Scheme or 
under any ore. conditions specified under scction 17, the appropriate Govern- 
ment may recover from the employer such dam: ges, not exceeding twenty-five 
per cent of the amount of arrears, as it may think fit to impose.” 


Seeing that this section uses the word ‘ damzges’, I felt at first a doubt as to whether 
the amount has any-relationship to the loss which the beneficiaries of the Fund or 
the authorities who maintain the Fund might have'suffered by the defi.ult of the con-. 
tribytor, and whether therefore the word ‘ damages” has been used im the section, 
in the sense of providing compensation or indemnity for the loss. If that were 
the meaning to be given to the word ‘ demzges’, obviously an enquiry would be 
necessary, to ascertain the extent of the loss end what would be the appropriate 
compensation for it. But the above doubt un this point is set at ie by a decision 
of the Patna High Court ‘n RBEN. Fate Mills v: Provident Fund Commissionsr?. 
There ‘Ramaswami, QJ., (as he then was), who“ delivered ‘the judgment of the- 
Bench observed : 
“Tn my opinion, the amount didinga imposed under section 14-B is penal’ 
‘in its character and is, therefore, tantamount to * punishment’ within the - 
of Article 20, (2) of the Constitution.. - The reason is that the amount of damages, 
` imposed under section 14-B is not transferred to the eccount of the provident fund, 
9f tha the em KEA who may be adversely 2ffycted. On the contrary, the amount is 


to the general revenues, of the appropriate Government. In other, 


ae the infliction of the damz ges under section 14-B is not meant to provide 
-compensation or redress to the employces whose interest may be injured. It is 
not meant to provide reparation to such employees and the quantum of damages 
imposed has no relation to the amount of loss suffered by the employees soci ae 
is a warning to employees in general not.to commit a breach of the statutory rule. . 
The object -of the Legislature in enacting section 14-B is clearly to punish the 
recalcitrant employers: and not to provide compensation for the employees.” 


No doubt, that decision was given in the context of an attack that the award of 
damzges under section 14-B followig'a prosecution under section 14 of the Act 
would bring in the princip iple of double jeopardy under Article 20 (2) of the Constitu- 
tion. The learned Judges of the Patna High Court were able to repel this argument 
based on the principle of double jeopardy, on e aan that, while- se ra 
id Dea) se aetonte infficted by a Court the pen ty by way of damages is award- 
ed by an administrative authority, and therefore.that i praeiple would not stand inw 
the way of damages by wey oe es in addition to a criminal pro- 
secution. 
Once it is held, as iid dun in the above decision which 'T respectfully follow, 
that the damages under section 14-B is a penal levy, though imposed atl an adminis- 


ee as 1. LER. (1958) Pat 47 : : (igs8) 1 LLJ. 398. 
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trative authority, it will be neces miat ge Savoie party is given an opportunity 
to show cause, tuled on boa: He may have several defences whi may 
be valid, and which he may urge, nee te peal Learned Counsel for 
the respondent has ref to a Government Order which has prescribed slab rates 
for the computation of the amount of » giving it. t an automatic 
with no margin for the exercise of discretion by the authority who imposes 

the damzges in the first instance. Though section 14-B states that the damages have 
to be recovered by the appropriate Government, it is urged by Counsel for the res- 
t that what happens m practice is that the Provident Fund Commissioner, 

by virtue of a delegation, automatically imposes damzges according to the slab rates 


method of i mg a levy, which is definitely penal in character, cannot be upheld. 
To begin with, section uses the word ‘may’ importing an element of 


authority hag to consider any explanation that the contributor has got to offer. 


namely, the Government for relief £ gainst such levy cannot, in my opinion, be viewed 
asa ra for the normal rule of natural justice which has to be followed in the 
case of penal levies viz., that the party affected should be given a chance of making 
representations conira even before the original levy itself. f : ' 


As regards the argument about the non-applicability of section 7-A of the Act 


Tape Factory!, where 
tion 14-B, the Bench observed that section 7-A of the ‘Act has provided’ for an 
examination of the question of liability to pay dameges (under section 14-B) in 
disputed cases. It cannot be held that, in the 

disputed the levy of damages, merely because he waited until successive demands 
for damzges for a number of months were received by him, and miade thereafter a 
request to the Government for waiver, and subsequently made an application, m this 
Court, for relief under Article 226 of the Constitution. He has at material times 
disputed the levy, and it ‘js clear that, following the decision above mentioned, 
an enquiry is necessary, before the quantum of damages is levied or demanded. 


The writ petition is, therefore allowed as prayed for. It will be open to the 


appropriate authority to give an ity to the petitioner to show cause, before 
taking a decision in the matter. re will be no order as to costs.. - 
V.MK. a i Petition allowed. 
| TEE 


1. (1966) 2 M.LJ. 403: LL.R. (1967) 2 Mad. 606: ALR. 1967 Mad. 129 at 135. 
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. IN THE HIGH COURT OF JUDIGATURE AT MADRAS. ' 

A (Special Original Juriidiction) ` 7 

a g , -PRESENT :—MR. Jusricg P. RAMAKRISHNAN: - Gurean t 

Mrs. P.S.N.S. Ambalavana Chettiar & Go.,(P.) Ltd, o 0 S (oh a, 
' I4, Mint Street, Madras-3 j Sada em) ka 


, v. i eo . 7 . f ss Spied eg A 
Regional Provident Fund Commissioner, Madras | „Respondent: „ni 
Employess’ Provident Fund Act (XIX of 1952); section 2-A—Scope. ee 


An establishment which involves the mmning of a‘factory may also require,a 
staff for procuring raw materials and disposing of the-manufactured products and 
also for maintenance of accounts., : There can be integral relation between all 

. these items of work and it may not be to te the process of manufactute 
in the factory. from the office establiskanent whi attends to work connected with 
the factory and its raw materials or products and its accounts. “Establishment for 
this purpose must be viewed in a larger sense than the process of manufacture. 

The question for consideration m the instant case is whether the ‘factory at 
Aminjikarai and the office at Mint Street constitute one “ house of” business ” 
so as to form a single establishment for the purpose of the Employees’ Provident 
Fund Act. Itis necessary to find ‘out which of-the workers in e- Mint Street 
Office fall within the definition of “employee” in section 2 ( f) of the Act: that is, 
- which of them are persons who are employed in connection-with the work of the 
- éstablishment of the petitioner in its sense of a “ house’ of business’. There may 
- be scope;on ‘a more careful examination of the work done by the individual workers 
« in the-Mint Street Office, to find out whether such connection between their work 
and the work of the factory can be established or not and confine the application 

. of the Employees’ Provident Fund Act to the persons who are found to satisfy this 


' 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated’in the affidavit filed therewith’ the High Court will be pleased to 
issuc a writ of certiorari calling for the records relati to the order and directions of 
the- Regional Provident Fund issioner, Madras, communicated to the 
petitioner in lettet C/MD/931 Regl. dated 21st December, 1965 and quash the 
‘order and directions. f 7 as Kk i an : f 

M.S. Abdul Azesz, for Petitioner. 


S. Ramasubramaniam, ‘or’ Standing Counsel for Central Government, for Res- 
pondent. i oo ; f ee . att ae 3 
The Court made the following arene 

Orngr.—This writ petition is filed by Messrs. P.S.N.S. Ambalavana Chettiar 
and Company (Private) Limited, Madras. According to the affidavit of the peti- 
tioner, the petitioner is a private limited company ing on the business of imports 
and exports dealing in non-ferrous metals and o commodities like papers, 
Madras cables, and are also engaged in the floatation of new concerns. The regis- 
tered office of the company is situated at No. 14, Mint Street, Madras-g, and all, 
the business of the company is carried on in that office, where there are five emplo : 
In 1951, as part of its activities the petitioner started a factory styled as Sri Ram 
Rolling Mills at No. 7, Nelson Manicka Mudaliar Road, Aminji i, about five 
miles the above registered office at Mint Street. The factory was engaged in 
rolling non-ferrous metals and about thirty -workers are employed in the factory. 
After the coming into force of the Employces’ Provident Fund Ae (Central Act 
of 1952), the provisions of that Act were applied to the workers in the factory and the 


7a ) as 


„petitioner had raised no objection to such application. The petitioner is aggrieved 
SE ee 


* W.P. No. 400 of 1966. ‘œi T ~ ' ..15th November, 1968. 
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| with the otder issued to iton 21st December, 1965, bringing the employces in the 
Office in Mint Street within the.scope of the Employces’ Provident Fund Act XIX 
| of 1952. The order states : : Pot w à 7 


AE it has been decided that the individuals working in the head office, 
doing the job of maintenance of accounts, procw ing of raw matsrials and selling 
of articles produced by the factory arç eligible to be enrolled as members of 
Employees’ Provident Fund from ist January, 1967. ne ee i 


i You are therefore requested to enrol! those employed in the head offiœ in con- 
| nection'with the work of the factory as members of the Employees’ Provident Fund 
with effect from 1st January, 1961, and furnish relevant supplementary returns and 
remit contributions and administrative charges, etc.” É . 

The „petitioner contends in his affidavit that the workers in the Mint Street 
| office cannot be treated in any sense as employees of the factory and that the 
| Employees’ Provident Fund Act cannot be extended to them. This contention 
| is amplified by stating that the employces at the office of the company at Mint 
| Street “ do not do and are notin any way concerned or connected with any of the 

processes of manufacture in the factory ”. For the above reasons the petitioner has 
applied in this writ petition under Article 226 of the Constitution for quashing the 
aforesaid order dated 21st December, 1965, by a writ of certiorars. 

‘In the counter-affidavit of the respondent, the Regional Provident Fund Com- 
missioner, it is stated that when a physical check was made on 24th March, 1965, by 
the Provident Fund Inspector it was revealed that soms of the employees were working 
at No. 14, Mint Street, Madras, relating to the factory work, and that, as the com- 
pany owns the factory and as the employees of the company attend to all the work of 

i ing the raw materials, selling the finished products of the factory, maintain- 
ing accounts, etc., the company is the head office and the factory is only a branch of 
the company for all practical purposes. On this basis the petitioner was required 
to enroll all tis employees (in the head office) and pay the provident fimd dues from 
, Ist January, 1961, the dateon which section 2-A became operative. The counter- 
vit goes on to state that itir the company of the petitioner which procures the 
; Taw materials for the factory, sells the finished products and administers the affairs 
of the factory, and that as there is unity of management, su ision and control, 
unity of finance and employment, unity of labour and conditions of service, etc., 
between the factory and the company, itis not open to the petitiener to contend that 
the company is not a unit of the factory and that section 2-A o {the Act cannot be 
invoked. Section 2-A states : - oo 


| “ Establishment to inchide all departments and branches :— 


; For the removal of doubts, it is hereby declared that where an establishment 
consists of different departments or has branches, whether situate in the same place 
or in different place’, all such departments or branches shal! be treated as parts 
of- the same establishment.” ` 


The word “ establishrrent ’, as this Court had occasion to point out more than 
once ina number of prior decisions, has not been defined in the Act, but an attempt 
has been made to do so by a Bench of this Court in R.L. Sahni and Co. v. Union of 
Indiat, where the meaning. given to the word ‘establishment’ is “house „of 
business ”, whichis onc of the different i for the word found in the Oxford 
Dictionary. The principle of this decision has en followed by a subsequent Bench 
of this Court (to which I was a party ) in an unreported decision in W.A.No. 167 of 
1965.- The question for consideration is whether the factory at Aminjikarai and 
the office at Mint Street, Madras, constitute one “ house of business ” to as to form a 
single establishment fer the purpose of the Employees’ Provident Fund Act. The 
Department has taken the stand that all the workers in the office at Mint Street are 
engaged in work which is connected with the work in the factory. In the impugned 
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order it is set down that the work in the Mint Street Office connected with the .work 
of the factory includes the maintenance of accounts, procuring of raw materials and 
selling of the articles produced by the factory. The petitioner on the other hand 
contends in his affidavit thet the work done -by the employees in the office at.Mint 
Street, Madras is not in any way concerned or connected with any of the processes 
of manufacture in the factory. It appears to me that this restriction of the work of 
the employees in the company to the process of manufacture in the factory is taking 
too narrow a view. An establishment which involves'the running of a factory may 
also require a staff for procuring raw materials and di<posing of the manufactured 
ponen and aso for the maintenance of accounts., There can be integral ration 
tween all these items of work and it may not be proper to separate the process 
of manufacture in the factory from the office establishment which attends to work 
connected with the factory and its raw materials or products and its accounts. 
Establishment for this purpose must be viewed in a larger sense than the process 
of manufacture. , But the petitioner contends that'the work in the Mint Street office 
is not exclusively connected with the work of the factory. The fa business is 
only one of a number of activities which are carricd out in tliat office. petitioner 
is aggri¢ved because all the employces in the Mint Street Office have buen auto- 
matically assumed to have dont work connected with the factory, while there is 
room for a more careful examination of the work which the employees at the office 
are asked to do and determine whether there is integral connection between their 
work’and the work of the factory. In this connection the petitioner’s Gounscl offured 
to produce data which would show that it is possible to segregate the work done by 
the individual employees in the Mint Strest office in the above manner, and accord- 
ing to him only such of those employees whose work can be shown to be connecied 
with the factory could be brought under the provisions of the Employees Provident 
Fund Act. In support of his argument the learned Counsel has also referred to the 
Judgment of this Court in Employees State Insurance Corporation v. Ganapatfia Pillai and 
others!, a case which arose under the Employees’ State Insurance Act, 1948. There 
also the word ‘ employee ’ meant any on employed for wages in or in connection 
with the work of a factory or establishment to which the Act applies. Of course, 
there is a further extension of the definition in this Act which gives it a wider scope. 
Stress is laid by the learned Counsel on the observations at page 598 where reference 
is made to an affidavit to show that a particular worker did not attend to the work 
of the factory as such, but his work was confined to the accounts of the managing 
agent’s office and that, of the other persons sought to be made liable, it could not be 
said in any sense that they were employed on any work of or incidental or prelimi- 
nary to or connected with the work of the factory, but they were all employed 
in the managing agents office. These observations follow the dcfmition of 
* employce ’ in section 2 (9) of the Employees’ State Insurance Act which is clearly an 
extended one, whereas under the Employees’ Provident Fund Act, the definition 
of ‘employee’ is more succinct. S:ction 2, (i) of the latter Act defines. 
“ employee? as meaning any person who is employcd for wages in any kind of work, 
manual or otherwise, in or in connection with the work ofan establi t and who 
gets his wages directly or indirectly from the employer. Stress is thus laid on the 
employee being employed ia connection with the work of the establishment. Assuming 
therefore that “‘establis t” has to be viewed in the sense-of a “‘ house of business” 
as laid down in the decisions mentioned above, it is necessary to find out which of 
the workers in the Mint Street office fall within the definition in section 2 (f) ; 
thatis, which of them are persons who are employed in connection with the work of 
the establishment of the petitioner in its sense of a “ house of business ”. ‘There may 
be scope, on a more careful examination of the work done by the individual workers 
in the Mint Street office, to fmd out whether such connection between their work 
and the work of the factory can be established or not and confine the application of 
the Employees’ Provident Fund Act to the persons who are found to satisfy this test. 
The impugned order dated 21st December, 1965, appears to assume that all the 
workers in the Mint Street office are engaged in connection with the work appertain- 
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saline oF qeetinye like the maintenance of accounts, procuring materials and 
se 


raw 
of the articles produced by the factory. The Counsel for the petitioner has 
filed a supplementary affidavit detailing the work done a e ee ae Mint 
Secerotie: It will be open to the petitioner t afford data to the gional Provi- 
dent Fund Commissioner for the purpose of showing whether all or only some of the 
workers in the Mint Street office‘are connected with the factory in the above manner, 
or whether there is still room for any of the workers in that office bung exempt. 
The order of the i Provident Fund Commissioner appears to involve a 
conclusive determination that all the workers of the Mint Street office are liable to 
contribute: under the Employees Provident Fund Act. But in view of the suppk- 
mentry affidavit now filcd before me, another’ opportunity will be given to the 
management to produce data to clarify the position. Regional Provident 
Fund Gotnmissioner is directed to reconsider the case of the workers in the Mint 
Street office, and if any of them are found not to be connected with the work of the 
factory, exclude them from the scope of the: Employees’ Provident Fund Act, if the 
data’ afforded are sufficient for that a l l aes 
The Writ Petition is allowed and the respondent is directed to re-examine the 
case of the-workers.in the Mint Strcet office in the light of the circumstances men- 
tioned above. I may add that.one of them is now alleged to have left the office 
subsequently. Now there remains only four workers for consideration. No order 
as. to costs. . , é : : 
V.K: - “a, Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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PRESENT :—-Mar. Justro T. RAMAPRARADA Rao. 


Badrabahu Nainar . | .. Petitioner* 
D. i : 
Devendra Najnar and others : .. Respondents. 


Limitation Act (XXXVI of 1963), Article 194—‘ When the sale becomes absolute '— 
. Meaning 0f—~Tast. ; : ET EMA 
What is the meaning of the expression “when the sale becomes absolute ” 
in Article 134 of the Limitation Act, 1963? „The words have spccial significance 
and have to be interpreted. Whether the absoluteness or ity is attached to 
the sale on the date when the Court:sale is confirmed by the executing Court or 
when a finality is reached by referring to all the incidental ings taken 
thereafter is indeed a question of fact and depends on the circumstances of each 
case, Pai . 
. Whether a sale has become absolute or not depends upon whether ary legal 
' proceeding intimately connected with it-is still pending as to create a cloud of 
`- doubt about its finality. No doubt such a legal proceeding must have a nexus to 
the original one relating to the sale of the immovable property in exccution. 
- Therefore the crucial test to ascertain whether the sale has become absolute is to 
- sec whether there ‘are any contemporancous proceedings taken by any party to 
the suit questioning the le or to postpone it or avoid it andifany such percep- 
tible connection is.there between such a pending proceeding and the sale itself, 
then it can reasonably be presumed that the finality in the Court sale has not yet 


Petition under section 115 of Act V of 1908, praying the High Gourt to revise 
the order of the Subordinate Judge, Vellore, dated 16 July, 1965 and made in 
Execution Application No. 449 of 1963 in Original Suit No. 31 of 1951. 

T. R. Ramachandraa, for Petitioner. 

T. V. Balakrishnan, for Respondents. 


* C. R. P. No. 1351 of 1965. ©. 9 7: 16th February, 1967. 
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Revision Petition - The auction purchaser after obtaining the sale certificate in 
his favour of the suit property which was sold in execution of a decere applied to. 
the lower Court, under Onto rule 95, Civil’ Procedure Code for delivery of 
session of the property purchased by him. The sale was confirmed on roth 
March, 1959, after the disposal of Execution Application No. 147 of 1959 filed by. 
the judgment-debtor for extension of time. for payment of the decree amount under 
an arrangement by then entered into between him and the, decree-holder.. ` After 
the dismissal of Execution Application No. 147 of 1959 the judgment-debtors took, 
up the matter in revision in Civil Revision Petition No. 1071 of 1959. This revi- 
sion petition was dismissed on 26th August, ,1960., The present application, for 
clivery is filed on 19th August, 1963, within three years from the date of disposal of 
the Civil Revision Petition by this Court. The point for consideration, therefore, 
is whether this application for delivery was made within three years from the date, 
when the sale became absolute. i i i 


What is, therefore, the meaning of the expression : “when the sale . becomes 
absolute?” The words have a special significance and have to be interpreted. Whether’ 
the absoluteness or finality is attached to the sale on the date when.the Court sale.is 
confirmed by the executing Court or when a finality is reached by re ing to all 


tion are still at large and there has not been such a finality as would impress the 
sale with the seal of absoluteness within the meaning of Article 194 of the Indian 
Limitation Act of 1963. As sales of immovable properties in execution of decrees 
and the roceedings relating thereto are envisaged in the main, in certain defined 
rules of Code of Civil Procedure, it is necessary to bear in mind such rules before 


becomes absolute” has to be interpreted with reference to its associate meaning 
found elsewhere in the Code. The principle of the doctrine of noscitur a sociis, 
“ the philosophy’ of which ‘is’ that the meaning of a doubtful word may be 


review by referring to the other provisions of the ; 


‘ Whether a sale has become absolute or not de upon whether any legal 
proceeding intimately connected with it is still ing so as to create a clond’of 
doubt about its finality. No doubt, such a | proceeding must have a nexus to 
the original one relating to the sale of the immovable property in execution. In 
Sormmam Pillai v. aeee Pillai}, it was rightly pointed out that a suit to 
set aside the sale on the ground that the decree itself is invalid is quite alien to the 
execution proceedings and in such a case the time taken for the disposal of the said 
suit cannot be excluded for ‘computing the period of limitation under Article 1 34 
(old Article a) ee Limitation Act. This is because there is no owe T 
nection or relation between the proceedings taken by the judgment-debtor and 
fact of confirmation of sale in favour of the auction-purchaser. But in the instant 
case the judgment-debtor wanted time to pay off the decree amount and thus avoid 
the forced sale. There was a joint memo. by both the decree-holder and the 
judgment-debtor whereby the judgment-debtor was‘ granted some indulgence to 
pay off the decree amount in two instalments. On the failure of the j t- 
debtor to pay the second instalment, the executing Court refused to grant a 
time. As against this, Civil Revision Petition Noi: 1071 of 1959 was filed in this 
Gourt and stay of delivery of possession to the auction-purchaser was also asked for. 
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The Civil Revision Petition was finally heard and dismissed, on 26th August, 1960 
In these circumstances it is to be considered whether these proceedings initiated by 
the judgment-debtor are so intimately connected with the sale. and whether they 
have any bearing upon it. If this Court ultimately had granted time to the judg- 
ment-debtor, no question of delivery of possession of the properties sold to the 
auction-purchaser will arise. Therefore the absolutencss or ity of the sale was 
indeed at large during the pendency of the Civil Revision Petition No. 1071 of 1959. 
‘Therefore, ‘the crucial test to asdertain whether the sale has become absolute within 
the meaning of Article 134 (old Article 180) of the Limitation Act of 1963, is to see 
whether there are’any contemporaneous proceedings taken-by any’ party to the suit 
tioning the sale or to postpone it or avoid it and if any such perceptible connec- 
tọn is there between such a pending proceeding and tlie sale itself, then it can 
xeasonably-be presumed that the ity in the Gourt sale has not jel adig, It 
is also important to note that in Execution Application No. 147 of 1959 the lower 
Court confirmed the sale on roth March, 1959 and it was this order which was 
‘impugned in Civil Revision Petition No. 1071. of 1959,,and-which was ultimately 
disposed of on 26th August, 1960. It is convenient to refer tọ the following obser- 
vations of, the Judicial Committee: of the Privy. Council reported in- Chandramani 
Shaha v. Amarjan Bibit. ` Ta : i ie Vin aie fan Md 
“Take a casein which the Subordinate Judge allowed the application to set 
aside the sale ; in that case, of course, there could b> no confirmation of the sale as 
far as the Subordinate Judge was: concerned, as thete would be no gale to be con- 
firmed. But if, on appeal, the High Court allowed the appeal, and disallowed 
the application to set aside the sale; the High Court, would then be in a position 
to confirm, the sale, and, on such au order of confirmation by the High Court, 
the sale would become absolute. Again, take a case in which the Su inate 
Judge disallowed the application to set aside the sale ; there. would then be con- 
firmation of the sale by the Subordinate Judge and the sale would become abso- 
| futeas far as this Court was concerned. If the High Court allowed an appeal, 
and set aside the sale, there would then be no sale, 'and, ofcourse, no éonfirmation 
and. no, absolute sale... on. . : X 


$ E NC E “eds O OE re SN e os 
.. -Upon consideration of the-sections and orders of the Code, their Lordships are 
of opinion that in construing the meaning of the words ‘when the sale becomes 


" absolute’ ia'Article 180 of the Limitation Act, regard must be-had not only to the 


| provisions of Order 21, rule g2'(1) of the Schedule to-the Civil-Procedure:’ Code, 
but also to the other’ material-section and orders. of the Code, including those 
which relate to appeals from orders made under Order 21, rule 92 (1). The 
- result is-that when there‘is'an appeal from an order-of the Spbordinate Judge, 
-» disallowing the application to set aside the sale, the sale will not become absolute 
within-the meaning of Article 180 of the Limitation Act, until the disposal of the 
appeal, even though the Subordinate Judge may have confirmed the sale, as 
he was bound to do, when he decided to disallow the above mentioned applica- 
tions.” TE eet i - s KAn 
The only distinguishing feature in the case ‘under discussion is that the con- 
firmation of sale was sought to'be kept in abeyance by’an interlocutory application 
„taken by the judgment-debtor on: the ground. that there was an arrangement tater se 
between the judgment-debtor and the decree-holder to-avoid the. sale and that he 
might be given relief on such an alleged understanding.,- This proceeding which is 
‘also a legal p ing, is.so intimately connected with the sale that it cannot be 
said.with reasonable certainty that the sale, in so far as the very Court. is concerned 
and for all purposes, has become final in the,eye of law. “In Kamakshi ‘Amma! v. 
Arukkani Ammal*,-Rajammannar, C. J., and’ Panchapakesa Ayyar, J., were con- 
‘sidering a case where after the so called confirmation of sale, an application was 
filed by a third party under Order a1, rule 58, Civil Procedure Code. There 
the learned Judges laid down... it i. gS 
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“We are clearly of the view that the sale could not be said to have become 
absolute till. the den suit was finally disposed of on 15th August, 1944. Till 
then the title of the judgment-debtor remzined to be finally settled, namely, 
whether the fucgment-debtor was entitled to the entire roperty uncncumbered. 
or she was entitled to the equity of redemption at the time of the attechment 
and the sale. y S te he $ ' 

Till the ‘rights were | finally” adjudicated in the course. of the execution 
Aa ings, it cannot be predicated what exactly the purchaser is entitled to 

get by virute of his purchase. It will be only then that she can file an application 
for delivery of possession.” : ao eet a . 

In the inst nt case, there has been a terminus a guo in the concerned ing 
only on 26‘h t, 1960 when Civil Revision Petition No. ee 1959 was finally 
disposed of by this Court. Till then the sale was at large. auction-purchaser 
cannot ‘be said to have secured an identifiable <nd enforceable ‘right, compelling 
him to apply for delivety of possession of the property. Therefore, the epplication 
for such‘delivery made within three years from 26th August, 1960, by the respendent 
is in time and is proper.’ The lower Court rightly appreciated the question of law. 
The Civil Revision Petition, is, therefore, dismissed with costs. 

‘IN THE HIGH COURT OF JUDICATURE AT‘MADRAS. - - n 
cs _ , PResrNT :—MR. Justice K. VERRASWANIL ae 

Vadamalai Pillai .§ . 1: ay ' .. Petitionsr*` ` 

Etay . v. TA yt be 4 ni i : 

‘Mumuswami ĠGomndar _ ` & as : nie are _ Respondent... 

Madras Village Courts Act (I of 1889), section,.73—District Munsif. acting under—If 

can invoke Order 9, Rule 13 TE oasa Code. . a. aes aie 

The District Munsif acting under section 73 of the Madras Villege Courts Act 

acts as a Court and not as a persona designata. He will therefore have all the powers 
of a Court under the Code of Civil Procedure unless in i context such 
- an interpretation leads to repugnancy or inconsistency. the District Munsif 
would be entitled to invoke Order 9, rule 13 of the Civil Procedu-e Code in 
dealing with matters arising under section 73 of the Madras Ville ge Courts Act. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif, Arni, dated 19th November, 1965 and 
made in I. A. Nos. 164 and, 165 of 1965 respectively in G.P. No: 55 of 1964. : `~. 

V. J. Vaidipanatha Iyer, for Petitioner, ` Se? 

R. Desikan, for Respondent. i 

Orprr.—The question in these Civil Revision Petitions is whether the District 
Munsif, acting under section 73 of the Madras Village Courts Act, is a Court to 
which the ¢ of Civil Procedure will be ee pie, B particulis Order 9, rule. 1 
of the Code. The petitioner was the plaintiff ina’ lage Court: whi om 
to him an er decree. The respondent filed ah original: petition the 
Distric> Munsif having jurisdiction to set it aside, On the day the matter was posted 
for hearing, the petitioner was absent with the result the 6x paris decree was ‘set 
aside and the suit stood dismissed. The petitioner, therezfier, filed en ? pplication 
to set aside the ex parte order, with an application to excuse the delzy in filing it. 
The Munsif disposed of ihe main pplication on the ground that he had-no 
to set asice his ex parte order. In his view, Order 9, rule 13 of the Code of Civil 
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Procedure did not apply to the proceeding.. On that view, he dismissed both the 
applications. These petitions are directed: egainst those orders. 


It seems to me that the’vicw of the Court below cennot be sustained. It is 
true thet section 73 of the Madres Vill: ge Courts Act con‘zins the ure for the 
District Munsif to follow in a petition to revise the order of.a Vill: ge Court. It 
prescribes the period of limitation for se suchen application and confers elso 
powers of stey of execution pending di of the mzin petition for revirion. The 
grounds on which the Munsif cen-interfere with.an order of the Villege Court are 
also there in section 73. Actually the lenguege employed in this section is that the 
District Munsif may, on a petition being prescnted within the prescribed time by a 
person rggrieved by a decree of the Vill: ge Court, set it aside on proof of eny one or 
all of the grounds mentioned. The point is whether the expression ‘District Munsif” 
has been used in the section in the sense of nominating a perron as a persona designata or 
to indicate the Court of the District Munsif. I think, there is no rezson to think that 
the * District Munsif? in the section is to ect as a desi, and not as a Court. 
He is vested, as a Court; with all the powers of the Code of Civil Procedure, subject 
to specific exceptions. No doubt the Madras Vill; ge Courts Act contains elaborate 
provisions governing the trial of a cause in the Vill: ge Court, and the remedy by 
way of revision to the District Munsif. But once the District Munsif under section 
e aa e a ae Oe ree 

urts Act, he will have also the powers of a Court under the Code of Civil Procedure 
unless in j context such en interpretation leads to repugnency or inconsis- 
tency. Rao v. Pitchayya!, held that a revision under section 115 of the Code 
of Civil Procedure would lie against an order made by a District Munsif under-section. 
73 of the Madras Villege Courts Act. This is on the basis that the District Munsif 
is a Court subordinate to the High Court. It may be seen that ifthe District Munsif 
under section 73 acted as a persona designata, clearly he will not be a Court within 
the meaning of section 115 of the Code of Civil Procedure with the result that no 
revision would lie under whee provision to this Court. Ramesam, J., in that case 
was of opinion : 


“The District Munsif acts as à Court subordinate to the High Court and- the 
conditions of section 115 are satisfied. The Civil Procedure c is a general 
Act, and it is unnecessary to consider the question how far other sections of the 
Code apply to Village Courts.” ; -o 


I find myself, with respect, in agreement with that view. The question in this case 
is not whether or not all the provisions of the Code of Civil Procedure will apply to 
trial of causes in the Vill: ge Courts. We are here only concerned with the pro- 
‘eedural powers of the District Munsif acting as a Court. Once he is held to act asa 
Gourt, in my view, it is difficult to deny that Court general powers accorded to it 
by the Code of Civil Procedure. But my attention has been invited to Sankaran Nair 
v. Aichuthan®. I do not think that this decision is decisive of the question under 
consideration. What Oldfield and Devadoss, JJ., in that case was that a 
District Munsif, receiving by transfer a decree of a Vill ge Munsif’s Court under 
section 66 of the Madras Vill: ge Munsif’s Court Act or withdrawing execution of a 
decree to his owni file under section 67 of the Act, had no jurisdiction to transfer it 
for execution-to znother District Mumsif under section 39 of the Code of Civil Pro- 
cedure. It was held that his power to transfcr was limited to sending it for execu- 
tion to another Vill: ge Court. In arriving at that conclusion the Division Bench 
also pointed out that the Vill ge Mumsif’s Court Act was a complete Code of Pro- 
cedure by itself and the provisions of the Code of Civil Procedure cannot be imported 
into it, except to the-extcnt provided by the Amending Act II of 1920. The Court 
there was not concerned with the question whether, while dezling with a petition 
under section 73 of the Madras Village Courts Act, the District Munsif 2s a Court 
did not possess the powers under the Code of Civil Procedure. Lingier v. 
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Ramakrishnier?, also does not take the matter further. Bardswell, J., was of opinion 
ae a District Munsif disposing of an application under section 73 of the Madras 
e Courts Act was not bound by the provisions of the Civil Procedure Code. 
Bat again, the learned-Judge did not consider whether, if the District Mumsif 
could be treated as a Court within the meaning of section 115 of the Code of Civil 
Procedure, subordinate to the High Court, that was-not sufficient to attract to that 
- Court, the powers under the Code of Civil Procedure. Nor was any- attention called 
to the question that once a judicial body is considered to be a Court, it could properly 
be denied the powers conferred on it under the Code. Bardswell, J: , was aware -of 
Rama Ras v. Pitchaya*.. But in his view even allowimg. that there co dhe a revision 
under section 115 of the Code of Civil Procedure, from an order of the District Mumsif, 
it did not follow that the Court whose proceedings were revised must be, acting under 
the Cdde of Civil Procedure. With respect, J am unable to.agree with this approach. 
The real point is, whether-the District Munsif acting under section 73 of the Madras 
-Village Courts Act is acting as a-Court, Civil:Court and 9 Court Subordinate to the 
High Court and if that be so, whether there is-any proper reason to, aay such a 
Court the general: powers available under the Code. of Civil: Procedure sey 


In my view, the District Munsif was entitled ‘to invoke Order 9, ai 13 of the 
Code of Civil Procedure in ‘dealing with matters -arising under sectia 73 of the 
‘Madras Village Courts Act. r i ADR 
A ta a we 


The . petitions, are , allowed., No costs.. oe l 3 


' The result of this is that „the: ‘District Munsif will have - to dispose ofi the 
ariana afresh. a ’ 2) a” sa 
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ale p Primer Mp. Jygrron, M, M. Tewar.” fee as 
Motiur Hajed Abdul Rahman and Company -| ayo oo he ai - Patilin +. 
D. Sts A rae 

The Deputy Commercial Tax Officer, vee North Arcot > 
s _ District and another nuso y bond, 
Consenpt of Court—Weit Petition challenging validity of Teek 7; Schedule Th of Madras 
: General Sales Tax Act, Nee Re eae ie 


Sha 
t 


No Officer: of Onion ae wake or E he may te can take 
n himself the responsibility; of judging the: correctness or validi of an order 
: E obany Court and;if he honestly: and bona fids m the discharge,of his functions, 
‘feels that the order is: erroncous or requires.any cat the only: eae 
» open to him is to approach that Court, eat wi 3 ; 


(The - Court, . however, ‘accepted the ungdnditional a logy tendered by ‘the 
respondents, ‘and dropped further , Proceedings.) , Seley 

Petitions praymg that in the. circumstances stated therein TRA the affidavit 
-fled with C.MLP. No. 1795-0 of 1968 on the file of the High Court the High Court 
will be pleased to punish theirespondents in both, the petitions hèren for contempt 
of Court for disobeymg the. RA rss of 96, Court dated th May, 1968 ahd 
made in C.M.P. No. 7154 and 7155 of presented to s High’. Court for 
stay of all further assessment sie ane ‘OF the years 1967-68. aa 1968-69 respec- 
tively on the file of the respondent therein enforcing any of the provisions of Item 7 
of the Second Behedule: to the Madras General SalesTax Act, 1959 pending W. P. 





” 1: -(1933) 65 MLJ. 79 C 2, (1927) 53 M.LJ. -131. 
_ * CMP. Nos. 7788 and 7797 of 1968 in W.P. oy. : A : 
Nos. 1857 and. 1858 of 1968. . : a. -13th July, 1968, 
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Nos: 1857 and 1858 of 1968, presented to the High Court ufder Article 226 of the 
mstitution of India-to de that-the provision in the bracket in Item 7 (b) of 
Second Schedule to the Madras Sales Tax Act, 1959 read with Kem 7 (a) 
as also Item 7@) (Madras Act I of 1959) as xliva vires of the State Legislature and 
imeconstitutional and of no effect and‘to issue writs of 'piohibition. directing the 
respondents therein to refrain from taking all further assessment proceédiigs for 
the years 1967-68, and 1969-69 respectively enforcing any’of the afgresaid provisions 
in Item 7 of the Second 8 ule to the Act. owe : 

- © Ry Kesava Ipengar for K. Yamunan, for Petitioner. . 
The Assistant Government Pleader, for Respondent. 
The.Court made the following, . i SEE 

> Orber.—The petitioner in these petitions filed Writ Petitions Nos. 1857 and 

1858 of 1968 challenging the validity of Item 7 of the Second Schedule to the Madras 

General Sales!Tax Act, 1959 and-prayed for writs of prohibition restraining the 

State of Madras and the Deputy Commercial Tax , Vaniyambadi, North 

Arcot District, the 1st mdent m these petitions from taking all further assessment 

prie me in re of the years 1967-68 and 1968-69 enforcing any of the pro- 

visions in Item 7 of the Second Schedule to the Madras General Sales Tax Act, 1959. 

At the same time, the petitioner also filed C.M.P. Nos. 7154 of 1968 and 7155 of 

1968 in the said writ petitions praying for sta of all further assessment procecdings 

for the rexpective years pending disposal of the said dina aaa ` The writ peti- 
tions and the Civil Miscellaneous Petitions came up for admission and on 7th May, 

1968, this Court directed the issue of rule nisi in the writ petitions and passed ‘an 

interim order of stay in the Civil Miscellaneous Petitions in the following terms: 


_ That all further assessment proceedings for the years 1967-68 and 1968-69 
in respect of the petitioners in W.P. Nos. 1857 and 1858 of 1968 on the file of 
the respondent and enforcing any of the provisions of Item 7 of the Second-Schedule 
to the Madras General Sales Tax Act, 1959, be and are hereby stayed pending 

. further orders on these petitions.” . ae 


A copy óf the intérim order of stay was served on the 1st respondent herein on gth 
May, 1968. On the same date after referring to the filing of the Kees Sage by 
the petitioner herein and also the order of stay passed by this Court, Assistant 
Commercial Tax Officer, Vaniyambadi, the and respondent herein sent the follow- 
ing notice to the petitioner herein: ; ; ; mR coon 
_ " According to the provisions in force ‘you ‘are’ entitled ‘and liable to tax on the 
"i transactions effected by you as a Registered dealer. As kecping such amounts 
‘with you till the disposal’ of Writ Petitions filed by you in the absence of any 
~ security offered for the realisation of amounts that become due to Government on 
: the disposal of Writ Petitions involved risk to Government, I demand a security 
7 on'a Bank guarantee or cash at one and half times the average tax due from you. 
Accordingly based on the final asstssment for 1966-67 the tax due (14 times) 
_ works out to Rs. 42,000 (Rs. forty-two thousand). ` : iR 
: ‘You are hereby required to pay the security within seven days’ of receipt of 
this dotice, failing which steps-will be taken.to recover the amount of security.’ 
‘On receipt of this notice, the’pétitioner wrote tò the tespondents drawing the atten- 
tion of respondents to the interim order of stay passed by this‘Court:on 7th 
May, 1968, without imposing any conditions and contending that in the face of 
the order of this Court, the notice issued by the respondents was neither competent 
nor proper... On goth May, a. the respondents sent a reply inviting the peti- 
tjoney’s attention to section 21, (5) of the Madras General Sales Tax Act, 1959, and 
contending that the Registering authority was competent to demand security for 
proper payment of Government dues and calling upon the petitioner tq pay the 
scourity: on or before ist June, 1968. At the same time, they stated that that has 
T 2 . a ° [S a Jua Eoi 


a 


i 
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nothing to do or interfere, with the-writ petitions filed ‘by the ‘petitioner. It is at 
this stage the petitioner filed the: present Civil Miscella us ‘Petitions - -for taking 


action: aaa the respondents for contempt of orders of:this Court. a oo 


f On 17th’ une, 1968, I direċțed notice to” the- respondents.: Thereafter, ‘the 
responddnts, ed a counter-affidavit dated’ ggth June, 1968. In the counter- 
affidavit it was contendéd’ that the action’ taken „by the respondents had nothing 
whatever to do with the ‘peridendy of the writ petitions on the file of this Court and 
the interim order of stay passed by this Court on yth May, 1968. However, the 
respondents submitted that they had, not intention. whatever.to iin the orders of 
this Court. They wound up Py, stating: 


* Further, this respondent submits that if this renee sr Court comes, toa 
conclusion that the order of stay granted in G.M.P. No; 7154 and 7155 of 1968 
would include taking any action, even one under section 21 (5) of the. Act, this 
respondent, submits that he was under the bona fids mistake. while issuing the 
notice dated gth bab 1968, and that he tenders his unconditional epology for 
the same and prays the same may be accepted.” 


I was not satisfied with the form in which the pease was sought to z tendered 
and thereafter the réspondents have filed & counter-affidavit tendering unconditional 
apology i in respect o the action taken by them. ' 


aL have no doubt whatever that the notice dated gth May, 1968, issued to the 
petitioner does constitute contempt of this Court. The interim order of stay issued 
by this Court clearly told the respondents that writ petitions had been filed rebates 
ing the validity of Item.7 of the Second Schedule to the Madras General Sales Tax 
Act of 1959 and on that basis they were required not to take any further asseasment 
roceedings for the years 1967-68 and 1968-69 in respect of the petitioner, pending 
farther orders on.the petitions: As I extracted already, the notice dated gth May, 
1968, categorically ` informed the petitioner that according to the provisions in 
force the petitioner was liable to tax on the transactions effected’ by him ds Regis- 
tered dealer. It is conceded-before me that the “ provisions in force ” referred, to 
in the said notice are the identical provisions whose validity has been challenged i in 
the writ petitions before this Gourt and with respect to which alone stay order has 
been issued. Consequently; in issuing thé-notice dated oth May, 1968, ¢ the repon 
dents clearly contravened the orders of stay passed by this Court. 


~ The'only question that remains for. consideration is whether, in the cirmms- 
tances of this case, any further action is called for in the light of the unconditional 
apology tendered by the ad va ga herein. I am satisfied that the conduct of 
the respondents was the result of misguided enthusizam end zeal on ‘their part to 
sate ‘the intcrests of the Revenue. No doubt, if they honestly and bona fide 
believed ‘that a risk was involved in this Court issuing an interim order of stay with- 
out im conditions, certainly’ it was open to them to approach this Court and 
draw attention of this’ Court to the peculiar and particular citcumatances, in 
which an unconditional order of stay should not be: ‘granted in the interests of the 
Revenue. Such a step has not’been taken by the respondents. At the same time, 
it has not been alleged in the’ affidavit filed in support of these petitions that the 
respondents. were actuated iby. any mala fide intention or any ‘ulterior motive in 
issuing the notice in question.. Taking these circumstances into. account, I accept 
the unconditional apology, tendered by the eae and drop any further pro- 
seedings ip this behalf” - 


L’ermphasise and it is worth emphasising dci no ocr of the Go 
seve or exalted he may can upon’ responsibili 
ers fn peels or validity of an order of any Court and if he hone laa 
bona'fide in the discharge of his functions feels that the otder-is erroneous or requires 
y-modification, the only remedy opén to him is to approach that Court by way 
Ofreview or modification or a higher Court by way of appeal or otherwise. Apart 
ren mae te es oe oval cern ae 
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order and take any action contrary to or inconsistent with the same on the basis of 
his own judgment. If once an officer is permitted or allowed to do any such thing, 
that will mean the end of the very principle of Rule of law on the basis of which the 
entire fabric of our democratic society has been constructed., ; NEE 
YS aA — Order accordingly, 
IN THE HIGH. COURT OF JUDICATURE AT MADRAS, 
PRESENT Mr. Josia M, M, Isman, >è 





Pamela Williams _ , ee A oe 
KAR t fo , , ay Boe l : ee f 
Patrick’Cyril Martin’ > |> > -on oae Respondent, > 


‘ t E i Eri 

Guardians and Wards Act (VIL of 1890), section 25—Mother if natural guardian of illegiti- 

mats child under English law—Whather can ask for custody from putative father under 

section 25-—If not, whether can get herself declarsd qs guardian by Court for tha sama 
i - purpose—Permaneni resident of England—If can ba appointed as guardian of minor in 

India. 3 me ete SS, Ga! aa & gee? e um 
Letters Patent (Madras) (1965), clause 17—Scope—Guardian if can be appointed so as to 
` emable'him to taks away the minor beyond ths jurisdiction of the Gourt, © `>: 


-Tt has not been éstablithed that it is the settled principle of Eriglish law that in 
‘ the case of an illegitimate child it is the mother .who is the natural ian, 
Hence the mother cannot invoke, the aid of section 25 of the Guardians and Wards 
Act for an order òf the Court directing’ the putative father to hand over custody 
tof her illegitimate child. TA 29 ew WE Ben 
_ Nor could she get herself declared as the Seals of hèr illegitimate child for 
the purpose of obtaining such custody. ` ‘the person who wants to be 
declared a guardian does not in fect occupy the position of a guardian pursuant 
‘to any power recognised by law, the question of the-Court declaring such a person 
pe eee TO E a ee oe ee eS 
| A person who is a permanent resident of England cannot be 
guardian of the person of a minor who is an-Indian citizen and residing in India. 
` Subbaratiaminal v. Sashachala Naidu; (1931) 60 M-L.J: 614: LLR. -54 Mad. 
758, followed. e aa ia vad ke ee ae 
. It is no doubt true that a: from the Guardians and Wards Act the High 
` Court has, under claire 17,6 the Letters Patent Sire jurisdiction to appoint 
a guardian for themimor. ‘Buta guardian cannot b¢'so appointed'so asto enable 
him or her to take away’ the minor-outside the jurisdiction of the Court. Excep- 
tions are sometimes made to this-rule-but such exceptions are and ought to be 
", very, rare. ee Ae Bie Pas tailing Se f a 
Tn the instant case, taking all the circumstances into account, it cannot be said 
that the present isa case which can be said to constitute an exception to the rule 
that an infant should not be allowed to be taken out of the jurisdiction of the Court, 
` ` Mrs. Leslis Soetharaman, for Petitioner: DOE N 
K. S. Varadackari and Jagannath, for Respondent, f . 
' The Court delivered the following’: © hws Mees “oie ae x 
oan i A x par a : ft : f a: t 
: UDGMENT :—This js a petition under sections 7 to 10 and 25 of the Guardians 
and Wards Act, 1890, for declariig the petitioner in to be guardian of the 
person of the petitioner’s minor illegitimate dayghtcr born‘on 8th September, 1955, 
and for directing the tespondent herein, the putative father of-the said illegitimate 
child, to give custody of the said minor, child to the petitioner herein. The respon- 
nae eee emer ee 


ihm wre a Vise 7 Tr 
1, FO. P- No, 159 of 1968. ` URE Da a 29th, October, 1968. 
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dent is the husband of the petitioner’s mother’s younger sister. The petitioner, i 
other daughters and her brother were the children of her parents. After the death of 
the petitioner’s father, the petitioner’s mother married oné G. Ballard. The peti- 
tioner claims to be very much attached to her aunt, namely; the wife of the'res- 
pondent. According to the petitioner, she used to frequently viait the respondent 
and his wife. From 1950 to 1963, the petitioner lived with the respondent m the 
respondent’s house as his mistress and it is as a result of this illicit connection between 
the petitioner and the ndent, the daughter was born on 8th’ September, 1955. 
In 1963, the petitioner left India for England, where she secured a job asa short. 
hand-writer 


-her at least for a holiday and the respondent also agreed to send the minor. to. Exigland 
during the summer vacation, when the school would remain closed. ~ I may mention 
here at this stage that the minor is studying in VII Standard in St. Kevins Presenta- 
‘tion Convent, Rayapuram. During her stay m India, in December, 1967—January, 
Hen for the purpose of taking the minor to England, the petitioner contacted the 
igh Commissioner of the United Kingdom, at. Madras and she was advised that 
she must obtain a declaration: of sponsorship for thè child. -After the pétitioher 
returned to England in January, 1968, on Ist Janury, 1968, sho made a sponsdrahip 
:declaration before a No Public in Landon: undertaking to bear the cost'of pas- 
sage of the minor from India‘to United Kingdom, to maintain her -during her stay 
in the United Kingdom and_repatriate her to:India at her cost, ifand when neces- 
sary. She sent the sponsorship declaration to the respondent herein:to enable him 
to take necessary steps by way of obtaining a pass-port ‘and completing the other 
formalities with a view to send the minor to England... A photostat copy of the said 
declaration of sponsorship has been filed as Exhibit P-r, in this case: The petitioner’s 
case is, that after she sent the declaration of sponsorship'to the respondent, thé res- 
„pondent ‘did not take steps pursuant to the same, as agreed to by him for sending 
the minor to England, when the petitioner was here in India and her letters to the 
ronden in this behalf were not replied to and she wrote to the miinor’also anđ'the 
did not write back. On the other hand, the case of the respondent isitHat the 
minor was not willing to go to England and he replied to the letters of the petitioner. 
It is under these circumstances, the petitioner kas now come over to India and insti- 
tuted the present proceedings before this Court. malii g 
___In the petition and in the affidavit filed in support of the petition, the'case, of 
the petitioner with regard to her prayer for being declared a guardian of the minos 
-is that she is the mothet of the child and has great love and concern for the minor’s 
welfare and she is the natural guardian and that she is in a ‘good position” and 
hence she is able to maintain the minor in comfort in a decent atmosphere. | In 
support of her case that the respondent should be directed to hand over the custody 
of the minor child to’ the ‘petitioner the petitioner states ' that’ the law. recognises 
the right of the mother to the guardianship of her illegitimate child'and the putative 
‘father has no rights ; that the ‘putative father is profligate and callous and is-in an 
impecunious condition ; that the respondent is legally married and has to maintain 


his wife and a son on a salary. And the petitioner has also given'the follow- 
ing reasons which led to the present petition : the utter. di d and silence of 
ths respondent after agreeing to send the minor to England at the st made by 


the petitioner, when she vras in India in December, 1967—January, 1968, the respon- 
dent’s refusal to deliver custody of the minor even aker the ea obtaiņed a 
declaration of sponsorship from the Notary Public in London and. forwarded’ the 
same to the respondent in February, 1968 ;' the respondent’s faihrre:to reply:‘to the 
‘Solicitor’s notice sent to him in April 1968, on 'behalf of the-petitioner:; and the 
impressionable. age of the minor and the. unhealthy surroundings in which she is 
growing up at a time when the petitioner could give her a good, healthy arid tiormtal 
hfe in London. "The petitioner further avers in the petition that the mimdr iaréach- 
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ing an age when she should be looked after with great care and affection and in thé 
‘Tamor’s t set up her future happiness is in jeopardy ; that she is in the m dst 
‘of e who lead abnormal lives ; that the wife of the respondent, who happens 
to be ike maternal sunt of the petitioner is a woman of weak will, feable in mind'and 
“body, who is'a complete slave of the respondent and lives in virtual fear of being 
thrown out by him; that the respondent’s only son Charles is a lad of 41 years who is 
‘leading a.wayward life; that the respondent does not wish his daughter, the minor, to 
‘get away frorn his clutches, forhe feels that he willlose allhold on the petitioner, the 
mother ofthe child, whom he wantsback at any cost ; that the respondent is in 


a sadist and’a thoroughly selfish man whose mind is completely warped and who 


-when she was with the child last, that is, barely six months before the filing of the 
“petition, that the father had succeeded to some extent. in alienating the love of the 
minor for its mother, the petitioner. These allcgations are further elaborated in 
the affidavit filed in support of the petition. In the affidavit, the petitioner states 
‘that during the four and odd years she had-been away, she had bcen making herself 
‘secure and financially well so that she might provide a comfortable home for her 
daughter ; that ahe had been sending her money and other articles so that the minor 
` might nat.be in want, as her father, the respondent, is umable to maintain her pro- 
perly, as his income is only about Rs. 500 per. month now and ashe has m addition to 
, Maintain his lawful wife and son Charles who is 21 yeara and who are dependent 
on him ; that the respondent is about 54 years and is a frustrated man who has 
not been able to adjust himself gracefully to the vicissitudes of life ; and-that con- 
tmuing with, him will result in an emotional upheaval in the minor who needs.a 
Steady hand ‘8 guide her at this juncture. The petitioner further states that ol 
, Wants to give the minor proper and adequate training in good surroundings so that 
she may become, a useful member of society ; that the respondent is poisoning the 
-minor's mind against the petitioner ; that when she was in Madras in last December, 
 1967—January, 1968, she found the minor treating her with scant respect and showing 
-no signs of affection for her, the mother, though. she hed been doing-her best forthe 
minor's welfare; and that the respondent m sowing seeds of ha in the minor's 
‘mind, to destroy her and she is very much concerned about preserying the minor’s 
mental stability. She has also stated in her «fidavit that in , England she got 
married .to,Mr. Hugh Williams in February, 1965, and that she has no children 
. through him.and he wishes to give the minor, the. illegitimate. daughter of the peti- 
tioner, -a home and happiness, _ : ; i> 


> In his counter statement, the respondent has denied the allegations of the peti- 
‘tioner end states that he has been maintaining the ‘minor ever since her death at 
diia own ‘expense and educating the child at his own cost ; that the said minor child 
, it loved and treated by the wife of the respondent end looked after, as her own child 
“ and the’ minor girl is attached to the respondent, his wife and son ; that the respon- 
‘dent is earning about Rs. Boo per month and has been providing’ the child with 
every, comfort and convenience. ` With regard ‘to what happened in’ December, 

` 1967—January, 1968, the respondent doesnot deny that he agreed to send the minor 
` to England fora holiday, when the’ school in which she is studying closed for‘summer 
vacation, but states that the petitioner did not send any money to pay for the passzge 
and also the minor refused to lezve for England end the respondent ‘could not force 
“the'child. With reference to the circumstances under which the petitioner came 
to live with the re dent, the respondent statés that the petitioner and her sisters 
were sent out of the house by their step-father end they sought the asyhum of this 

- Tesponcent and the respondent was feeding and clothing and he- got the sisters 
marricd and met all the expenses of the petitioner for qualifying herself as a steno- 
typist. With reference to the allegation of the petitioner that she was rending money 
cand other.articles to. the minor, the respondent denies the same. and states that the 
petitioner-zed to send-postal orders for paltry sum of 10 shillings'or £0 very occasion- 
ally end that too only very recently: -` The respondent has-denied the allegations 
made by the petitioner agamst his cHaracter and conduct. Heialso relies on a letter 
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written by the petitioner to the respondent from England on grd February, 1968 
marked as Exhibit R-1 in this case, as completely falsifying the allegations of 
the petit’oner with refernce to the character and conduct and behaviour, of ths 
respondent. . 
: In support of her case, the petitioner has examined hersclf as P.W. 1, the-land- 
eH under whom her mother and step-father. are living as P.W. 2, her ‘mother. as 
ae De her step-father as P.W. 4 and has marked Exhibit P-1 to, P-1g. On.the 
d, the respondent has examined himself as RW. 1 ang kia wife as R.W. Q 
“y haa marked Exhibit 1. ai 
- The first question. for my consideration is whether the petitioner herein- is ep- 
titled to invoke section 25 of F the Guardians and Wards Act, 1890,)for an order direct- 
ing the respondent to d over custody of the minor to the petitioner. Under 
section 25, the Court can pass an order for the return of the custody of a minor 
to its guardian., Consequently, if the petitioner wants to invoke- section 25 ofthe 
Guardians and Wards Act, in her aid, she must establish that she is the guardian 
of the minor concerned. For the purpose of this section, it is not necessary that she 
should be a guardian appointed the Court or deglared by the Court and itis 
enough if the person invoking that section happens to be a guardian, as D in 
the Act,, under section o (2) of the Act which states :— ; 
e rson having the care of the person of a minor ‘or of 
his property, or ‘of he both h kis person and property.. o 1°" n 
' Hence, the term “guardian ’ as usėd in this section’ paris all kinds of gustan 
whether testamentary, certificated; natural or éven ds facto, Therefore, ‘the 
tioner must establish that she is the guardian of the minor before she could: have 
recourse to Section 25 of the Act.: As already stated, from the date of the birth-of 
the minor, the minor has been living with the ndent and of course the petitioner 
also lived with the respondent till 1 963, when hen the left for England. When she left 
for Etigland, she did not take the id with herand the child continued to stay 
with the respondent. The evidence makes it clear that during the. period when the 
etitioner lived with the respondent, the petitioner Had no means of supporting 
erself and it was the respondent who was maintaining both the petitioner-and the 
minor child. Hence there is nothing surprising when the petitidner allowed ‘the 
child to remain in the custody of the respondent and herself alone went to: England 
with the help of her aunts. parla ie Ca cannot be said that the petitioner isa 
‘ds facto guardian. The only contention that was advanced by ‘the learriéd ‘Counsel 
“for the petitioner was that the petitioner is the natural guardian-of the minor. : Hér 
argument is that the minor being an illegitimate child, the father is not the natural 
and only the mother is the natural guardian. Whether the putative father 
or, the mother or who glse is the natural guardian of the illegitimate child has to be 
idecided accor to the. law to. which the parties are subject. The parties in this 
case belong. to the Anglo-Indian community: and’ consequently Counsel on ‘both 
sides wanted me to proceed on the besis that the lew that is £ pplicable, to them is 
_the English law, On the face of it, the two systems of personal law prevalent in the 
“country, namely, Hindu Lew ‘and Mohamedan Law, cannot apply to the parties 
‘and therefore necessarily both because of the fact that they happen to belong to the 
lo-Indian community and because of the fact they have invoked the jurisdiction 


ne eee urt, the o questo of guardianship will have to be determined with reference 
poise ae for. the petitioner referred to several decisions as holding or 


ex’ 


, deciding that under the English law, mother is the natural guardian ofan illegitimate 


child, but was not able to bring to my notice any particular passage in any of the 
„said decisions.as holding or deciding that peat ee Teferred to the decision In re., 
G. an infant'.. 
> Therg.Lord Evershed, MR. observed in ihe course of his judgment thug : 
“As the child was. illegitimate, according to the common law of oe ithe 
mother was,:and is the person responsible for the upbringing of the child.” 





: “4. J. 1956) LWALR. 911 5 (1956) 2 AJl E.R. 876,1 > 
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The learned Master of the Rolls referring to the judgment of Wynn Parry, J. 
against which the appeal in question was preferred has further stated : - i 
“The last few lmes that I have read make it, to my mind, quite plaim that the 
~Judge’s view was broadly this : First, that particularly since this was an ilegiti- 
mate child prima facis the child should be with her mother.” " 
In my. opinion, neither of these two observations of the learned Master of the 
Rolls..decides or holds.that- the mother. ofan illegitimate child is the natural 
guardian of the illegitimate child. , . Lee > 
_ ` The other decision’ referred to by the learned Counsel for the petitioner’ is 
In re Wi hby, an infant!, In’ my opinion that case also has nothing whatever 
to do with pomt now under consideration. That case dealt with the appoint- 
ment of a’ guardian for a minor who was British subject, ccording to the law of 
England, but whose mother was a French citizen’ and the minor herself was 
residing in France. The question for consideration was whether the English Court 


a 


Š J 

“This is a curious case. The infant is English by eam and French by 

law under the 
: Gode Civil the-guardian of the infant. The infant is not resident here, and has 
- no property here; therefore it is a little strange that this Court should interfere 
` by appointing a guardian; inasmuch as the guardian so appointed will have no 
“authority in Francs and can do nothing here. The case is singular for these 

reasons, but it does not follow that the order ought not to be made.” - 


. Consequently, the decision in that case has nothing to do with the question of 
the guardianship of an illegitimate child, No doubt, the leerned Counsel for the 
petitioner referred to this in connection with another objection raiscd by the learned 
Counsel for the respondent and I shall refer to it later in the course of this judgment, 


‘The learned Counsel for the oe then relied on the decision of Venkatadri, 
eslamaga*, In that case, a putative father applied 


in this Court confirmed ‘that conclusion. The learned Judge stated: 


“The, question for consideration is who should be the legal guardian for the 
children born of such union. In similar circumstances while dealing with the 
tion, as to who is entitled to the custody of the minor child, it was held in 
f Draira v. Lakshmi’, that the mother was entitled to the custody of the chud, as 
there is no authority cither in the texts of Hindu Law, or in the decided cases 
for recognisi that the putative father of an illegima te son by a permanen t 
‘concubine ey any right to the custody of the person of that son during his eine. 
- It was also pointed out that the ri fe does not necessarily flow from his duty to 
maintain the son or from the fact that the son has a limited right of inheritance 

, to the putative father,” 
In my opinion, this decision also does not help the case of the petitioner, Just 
now I am not considering the question whether the petitioner is entitled to the 

of the minor child under the law and if so, how she can enforce that right, , 

All that I'am concerned is that insofar es the petitioner has invoked the aid of section 
25 of the Guardians and Wards Act, 1890, whether she is the aanas of the 
minor child so as to enable the Court to pass an order directing the return of the 
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custody of the mmor child to her. For the purpose of deciding whether the peti- 
tioner is the guardian as contemplated by section 25 of the Guardians and Wards 
Act, the decision of Venkatadri, J., is not of any assistance to the petitioner. 


|. The learned Counsel for the petitioner then referred to the following passage 
contained in Eversley on ‘ Domestic Relations.” 6th Edition at page 440.. 


iS ghee sean Be the older law, neither the putative father nor the mother of an 
illegitimate d had the seal rigħt of guardianship; -but the tendency of'the 
modern law is to recognise the mother not only as the natural- but’ the: legal 
guardian of her bastard child, and entitled to its custody unless there are very 
_ strong reasons for displacing her right;-co that she may suc out a right, of habeas 
‘corpus for the recovery of its person ‘from strangérs into whose custody ; she has 
. delivered it, and if her choicé of a home would bé beneficial to the interests of 
‘the child, the ae a ee ee a ee 
such new “home; but this right « of the mother is not absolute.” 


‘In m opinion, ‘even -this statement docs not support the. case of the’ petitioner 
that itis the settled principle of English‘law that in thet case- ore an a iliegamate cuita, 
it is the mothar who is the natural guardian. ‘a 


On the other hand, Trevelyan’ 8 ‘The law Relating to Minors sth Editon 
states at pages 60-61 :— ° 


ss Neither the father nor the mother has any. absolute legal right : to the custody 

of their illegitimate child. The Court would, however, in the. interests of the 

. child ordinarily prefer the mother, at any rate during the period. of nurture, and 

will primarily consider her wishes as to the custody of the child; but it must in ¢ach 

case be guided by a consideration of what is best in the interest of the child., After 
the mother, the Court will prefer the putative father to the mother’s relatives.” 


` The statement of law, as contained in Simpson’s “ A Treatise on the Law and 
Practice Relating to Infants ”, 4th Edition at page 100, is: . ; 


- Tn the eye òf the law an ilkgitimate child is filius nullius, » and - TET 
. has no legal guardians, not even the mother or the putative father. „Ihe mother’s 
legal rights as to its custody are not the same as those of the father of avlegiti- 
- mate child; but though the mother may have had no legal right to the sion 
_of the ‘child, yet if it was within the age.of nurture, and the poe fa took it 
“put of mother’s possession, by force or fraud, even a Court of law .on, “habeas 
‘corpus directed it to be delivered to her; and the Court will prefer the mother to, 
the father; but there is no case deciding that, if the father had the custody fairly 
the Court wouid deprive him of it. While the child is within the age of nurture, 
`~ it seems: doubtful wieder: the father has any right to take it from the custody’ of 
-any one with whom it may be. The mother has a natural right to its ady 
which will be regarded by the Gourt, and after her death, the putative father will 
« be’ preferred to her relatives.” - 


The law-in respect of the. relationship between. an ‘legitimate. child, and ita 
tative father on-the one hand and its. mother on the other has been: stated, in 
Halsbury’s Laws of England, grd Edition Vol. g, at page 108, as follows. > u 


“ The father of an illegitimate child, so long as the child’ remains ilegitimate 

' is not generally recognised by the law-of ‘England. for civil purposes. Heis under 
-no obligation to provide for the child,’ in the ‘absence of any affiliation order, 
unless he has adopted it dé facto or obtaintd an adoption order. - But he may make 

. a binding contract with the mother to contribute towards its Sc armen this 
ig terminated, ye, deai Oe tbe TONET S 


, i S 


E e ; 


At page 109, it is stated: 


' “Unless he has obtained an adoption order the father has no right to the 
custody of the chid, even though he is in a bette: position to -maintain it, and 
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he cannot appoint a guardian for it by will. Whenever he is in lawful custody 
of the child the Court will protect his right.” 
At pages 106-107 it is stated as follows :— > l 

“ A mother is bound to maintain her illegitimate child until the child attains 
the age of sixteen. If the child is committed to the care of a fit person or sent to 
an approved school (as for example, where the child is in necd of care or pro- 
tection or is a juvenile offender) or if the child is received into the care of a local 
authority, the mother is liable to make contributions towards the upkecp of 
the child, until the child attains the age of sixteen. : 

The mother’s obligation to maintain involves a right to the child’s custody 
which the Court will protect by habeas corpus and in determining any question 
as tc custody the Court will have primary regard to the wishes of the mother even 
as against the father. She has also the right to determins the religion of he: child, 
so long as her duty to support the child remains; and her consent is required to 
the marriage of the bastard child while an infant unless she has been deprived of 
the child’s custody by order of the Court, or a resolution of a local authority is 
in force assuming parental rights. She may have tbe right to certain allowances 
and benefits in respect of the child.” 

No doubt, the above statement of law has been taken out of the statutory provisions 
in force in England. However, I must point out that no decisions of any Court in 
England or any recognised text book has been brought to my notice, which has held 
that the mother is the natural guardian of an illegitimate child under the English 
Law. - . 

The position, as merged from the decisions of Courts in England was summaris 

by Skesser, L.J., in In re F. M. Carroll, an infant}, as follows :— 

“ In the eye of the law such a child is filius nullius and has no legal guardians; 
R. v. Felton, The mother’s legal rights as to custody-are not entirely the same 
as those of the father of a legitimate child; Barnardo v. Mc Hugh*®, Rex. v. Watlker4. 
Yet nevertheless, while the child is under the age of nurture the mother has a 
right to its possession; generally in such a case the Court will prefer the mother 
to the putative father if there be conflicting claims; Ex parts Knes*. Though the 
mother of an illegitimate child is thus not a legal guardian he: claim upon the 
child has always been recognised in equity. ‘The mother has a natural right to 
its religious education and custody which will be recognised and regarded by the 
Court; Reg. v. Nash’, (See Blackston’s Commentaries Vol. 1., pages. 453, 458. 
She has by law obligations imposed upon her in respect of the child, Barnardo 
v. McHugh. A contract between her and another person for the transfer to 
that person of her rights and Liabilities is invalid: Humphrys v. Polak.” 

The present question with reference to section 25 of the Guardians and Wards 

Act specifically arose in Mst. Prem Kumar v. Banarsidas®, That related toa petition 
filed by a putative father under section 25 of the Guardians and Wards Act for 
custody of his three illegitimate children from his mistress, the mother of the children. 
The point urged before the Court was that the putative father had no locus standi to 
present an application under section 25 of the Guardians and Wards Act, as the 
children being, on his own admission, illegitimate, the mother and not he was the 
lawful guardian. The learned Judge who decided the question, after referring to 
Ma Mya v. Felic Slym*, observed :— `> 

“The personal law of the children concerned in that case was considered to 
be obscure and the case was decided on the equitable principles of English law. 
It was remarked that under English law, an illegitimate child is regarded as 
nobody’s child and neither the.father nor the mother has any absolute right to 


1. LR (1931) 1 K.B. 317. 356 : 100 LIEB. 5 (1804) 1 B. &.P. (N.R) 148, 
113: 47 The 125. 6. (1882) LR. 10 QBD. 454.. 

2. (1758) 1 Bolt P.L.C. (Const) 478. 7, (1901) 2 K.B. 385. 

3. LR. (1891) AC. 388: 61 LIQB. 721: 8. (1934) LL-R. 15 Lah. 630, 
TTL. a 9. (1912) 17 LC. 926, 
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‘the custody of their illegitimate children, but it was also held on the authority of 

` the well-known case Barnardo v. McHugh!, decided by the House of Lords, that ' 
the desire of the mother of an illegitimate child was primarily to be considered 
in the matter of its custody. In the Burma case there was nothing against the 
character of the mother, while the father was said to be living in adultery. Conse- 
quently, the father’s petition to be appointed a guardian was dismissed. Now 

` taking this authority at its best, it does not establish that the mother is the lawful 
guardan of her illegitimate children. All that it says is that her desire as to their 
custody should be primarily considered. A reference to the case Barnardo v. 
Mc Hugh+, will show that thers also the contest was between the mother of an 
illegitimate child and a third party. That case arose out of a petition for a writ 
of habeas corpus and was decided according to the rules of equity which established 
that the wishes of the blood relations, mz., the mother, the putative father, and 
the relations on the mother’s side were entitled to consideration (Vide Reg v. 
Nash*, and Barnardo v. Mc Hugh’, It is not clear whether the putative father 
of the boy was alive but in any case he did not appear and there was no occasion 
to consider his claims or wishes. The question whether the mother was entitled 
to guardianship according to common law also did not arise in that case and the 
case was decided according to rules of equity. The proposition was advanced in 
that case that the mother of an illegitmate child has the same rights as the father 
of legitimate children, but this position was not accepted (Wide pages 394, 396- 
397). It was remarked in the course of the judgment (though the point was not 
decided) that the obligation cast upon the mother to maintain her illegitimate 
children till the age of 16 under the Poor Laws Act would involve a corresponding 
right to custody (vide Barnardo v. Mc Hugh", and the old view that an illegitimate 
child was filius nullius and therefore the mother has no right to its custody cannot 
be maintained...It seems to me, therefore, that none of the authorities cited 
really establish that the appellant as the mother of ‘illegitimate’ children is 
their ‘ lawful guardian.” - 


Hence, I must hold that it has not been established before me that under the 
English law, the petitioner herein as the mother. of her illegitimate child is the 
natural guardian of the said child. 


There arises the further question whether, notwithstanding the fact that the 
petitioner is not the natural guardian of her illegitimate daughter, she could obtain 
custody of her daughter by getting herself appointed or declared as guardian of 
her child. As a preliminary to pcre custody, the parent petition itself contains 
a prayer for the petitioner being dec as the guardian of the person of the minor 
in question. In my opinion, the petitioner cannot get herself declared as the 

tdian of her minor daughter. The declaration that may be made by the Court 
is merely a recognition of a pre-existing right and this is made clear, when section 7 
of the Guardians and Wards Act, 1890, provides separately for appointment of a 

ian and declaration of a person as a guardian. When the person who wants 
to be declared a guardian does not in fact occupy the position of a guardian pursuant 
to any power recognised by law, the-question of the Court declaring such a person 
as a guardian does not arise. Asa matter of fact, where a period ban petk (o be the 
natural guardian of a minor under the Jaw applicable to the parties, the question of 
such a person getting himself or herself appointed or declared as a ian under 
the provisions of the Guardians and Wards Act, does not arise, since such an appoint- 
ment or declaration is wholly unnecessary for such a guardian to exercise his powers 
and discharge his duties as the law itself designates him or her as the guardian of 
the minor concerned and pursuant to such designation, the guardian acquires the 
rights and incurs the obligations relevant to such a status. Only where a guardian 
has been appointed by a will or other instrument; the question of such a guardian 
getting himself or herself declared by the Court may possibly arise. In this case, 
the petitioner has not been appointed by will or other instrument and even assuming 


1.: LR. (1891) A C. 388 ; 61 LJ.Q.B, 721:7 2. (1882) L.R. 10 QB.D. 454, 
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that a natural guardian also can be declared as guardian under section 7 (1) (b) of 
the Act, I have already held that the petitioner herein is not the natural i 
of the minor child. Therefore, the petitioner cannot get any declaration of guardian- 
ship with regard to the person of the minor under the provision of the Guardians 
and Wards Act, 1890. 


Now, I proceed to consider whether the petitioner can be appointed as a 
guardian under the provisions of the said Act, since the same was argued before me. 
As a matter of fact, the petition itself does not contain any prayer for appointing 
the petitioner as a guardian of the person of the minor child. However, if the 
petitioner had applicd for amendment of the petition by including a prayer for 
appointing her as the guardian, I would have allowed such an amendment and there~ 
fore without reference to the technical point that the petition jtself does not contain 
any prayer for appointing the petitioner as a guardian, I proceed to consider 
whether the petitioner can be appointed as a guardian. 

Mr. K. 5. Varadachari, learned Counsel for the respondent, raised an objection 
more or less in the nature of a preliminary objection that the petitioner being a 
permanent resident of England cannot be appointed as the guardian of the person 
of the minor who is an Indian citizen and residing in India and relied for this purpose 
on two Bench decisions of this Court. In the petition, the petitioner herself has 
stated that she is permanently residing at No. 33, Alkahm Road, Stoke Newington, 
London N-16. 


In Batcha Chetti v. Ponnuswami Ghetti?, a Bench of this Court was considering an 
appeal from an order of a learned Judge of this Court in an application by a father 
living in the Civil and Military Station, Bangalore, to declare him as the guardian 
of his minor girl aged about 5 years, then in the custody of her deceased mother’s 
mother and father living in Madras. The learned judges, while reversing the order 
of ths learned Judge, made in favour of the father, considered whether the father 
was entitled to have the order made in his favour. In coming to the conclusion 
that the father was not entitled to such an order, one of the factors taken into account 
by the learned Judges was the fact that the father was residing beyond the limits of 
the jurisdiction of this Court and it would not be easy for the Court to control his 


conduct as guardian 


The judgment of a Bench of this Court in Subbarataammal v. Seshachala Naidu®, 
is a very short one and it is: 


“In this case, it appears that the appellant is a resident of Myzore. It is 
clearly against the intention of the Guardians and Wards Act, that any one resid- 
ing outside British India should be appointed guardian of a minor’s person, as 
over such a guardian the Court could not exercise its proper control see Batcha 
Chetti v. Pornuswami Chetttt, The appellant, ene cannot herself be 
appointed ian of the minor under the Act. For this reason, without going 
into any of the other questions raised we find it unnecessary to interfere in the 
appellant’s favour with the order of the learned District Judge. This will not 
preclude the appellant from seeking any other remedy open to her. The uppeal 
is dismissed.” 


13 . 


Thus whatever may be said of the decision in Batcha Ghstti’s caset, the decision 
of the Bench in Subdaratnammal’s case?, is directly in point and is binding on me. 
The learned Counsel for the petitioner contended that the statement contained in 
the judgment in Batcha Chett’s caset, is only an obiter dicta and the learncd judges 
who decided the case of Subbarainammal*, did not consider the point in detail and 
simply procceded on the basis of the obiter dictum contained in Batcha Chett’s case, 
and there are decisions of other Courts taking a different view. It is in this context 
reliance was again placed on In re Willoughby, an infant?. 

1. (1912) 22 M.LJ. 68. 3. (1885) 30 Ch. D. 324: 54 L.J. Ch. 1122: 1 
2 Han 60 M.L.J. 615: LL-R. 54 Mad. 758. T.LR. 652. 
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In this context, the learned Counsel drew my attention to the decisions of 
Lahore High Court in Mi. Nazir Begum v. Ghulem Quadair Khant, Ghulam Quadar v. 
Allahdin®, and the decision of the Allahabad High Court in Beniprasad v. Mt. 
Parwati’, and the decision of the Bombay High Court in Chimanlal Ganpat v. 
Rajaram Maganchand Oswalt, In these decisions, the provisions of the Guardians 
and Wards Act, have been elaborately considered and it has been held that there 
is nothing in the Act'to disqualify a person resident outside the jurisdiction’ of the 
Court to be appointed as a guardian of ths person of a minor. It has been pointed 
out in these cases that the control over the guardian may be exercised by the Court 
requiring the guardian appointed to furnish security with a surety resident within 
the jurisdiction of the Court so as to ensure the orders of Court being carried out. 
Tt has also been pointed out that section 39 (Å) of the Act which provides that the 
Court may remove a guardian appointed or declared by the Court for ceasing to 
reside within the local limits of the jurisdiction of the Court is only an enabling 
provision and does not compel the Court to remove a guardian as soon as he ceases 
to reside within the local jurisdiction of the Court. It has been pointed out 


“ If the law were that only a person living within the jurisdiction of the Court 
could be appointed a guardian, then in some cases the consequences may be 
disastrous, as it may permit an unscrupulous person to prevent the well-wishers 
of the minor from being appointed guardian, by inducing the minor to remove 
himself and his property from the district in which his friends and relatives most 
competent to act as his guardian reside.” 


Whatever may be the criticism of the decision of this Court in Subbaratnammal 
case®, that being the decision of a Bench of this Court, I am bound by that decision 
and on the basis of that decision, I must hold that the petitioner being a permanent 
resident of England cannot be appointed as guardian of the minor so as to enable 
her to obtain custody of her minor child from the respondent under section 25 of 
the Guardian and Wards Act, 1890: 


Then arises the question whether, independent of the provisions contained in 
the Guardians and Wards Act 1890, this Court is competent to grant the prayer of 
the petitioner. No doubt Clause 17 of the Letters Patent preserves the jurisdiction 
of this Court over infants which it had inherited from the Supreme Court at Madras 
and section 3 of the Guardian and Wards Act, itself preserves that jurisdiction. 
Even though the petition itself does not invoke Clause 17 of the Letters Patent of 
this Court for the purpose of getting the reliefit prays, Mr. K.S. Varadachari, learned 
Counsel for the respondent, fairly stated that he is not standing on any technicali- 
ties and contended that even on the basis of Clause 17 of the Letters Patent, the 
petitioner is not entitled to any relief. Das, J., In the matter of Lovejoy Patel and another®, 
has stated : 

“ That in exercise of the jurisdiction under Clause 17, Letters Patent of 1865, 
this Court shall follow the principles adopted by the Court of Chancery in England 
and that this jurisdiction of the High Court has been expressly preserved by 
section 3 of the Guardians and Wards Act, 1890. This does not however, mean 
that I should jgnore the principles embodied in the last mentioned Act. To m 
mind, the provisions of that Act in effect adopt the cardinal principles upon whi 
the Court of Chancery in England used to act. Where the Act is silent or the 
provisions thereof are contrary to or inconsistent with the principles of the Court 
of Chancery, this Court in appropriate cases will act on the principles on which the 
Court of Chancery in England would act in similar circumstances ”. 


Venkataramana Rao, J., in Raja of Vizayanagaram v. Secretary of State for India”, 
has pointed out that it has been held by the High Courts of Bombay, Calcutta and 
Allahabad that apart from the Guardians and Wards Act, the High Court has juris- 
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diction to appoint a guardian for the minor and referred to the decisions of those 
Courts at pages 457-459- Even with reference ‘to these pronouncements, the. argu- 
ment of Mr. K.S. Varadachari is that there has not been any decision by the Court 
of Chancery appointing a guardian so as.to enable him to take away the. minor 
outside, the jurisdiction of the Court. In this context, he relied. on. the statement 
contained in Simpson’s ‘A Treatise’on the Law and Practice Relating to Infants’ 
4th Edition pages 102 1o 112.summarised by, Das, J., In ths matter o oy 
Patel and another 1, already referred to. The statement contained in that book 
may be summarised thus :— E bA 


“ The grounds on which the High Court, exercising the jurisdiction and follow- 
ing the practice of the Courts of Chancery, will interfere with the rights of a 
father to the custody of his children may be conveniently considered under several 
heads, though in most cases there has been more than one reason for the Court to 
interfere ; the object of the interference being of course the benefit of the children; 
not the punishment of the father. we , : 

First, the father may be interfered with on the ground of unfitness in character 
and conduct. 7 


‘Secondly on the ground of unfitness in external circumstances. ` 
Thirdly, on the ground of waiver of his rights. f 
Fourthly, on the ground of agreement, and 

Fifthly, where the father is, or intends to go, out of the jurisdiction.’ 


It is on the last ground Mr. K. S. Varadachari, learned Counsel for the res- 
pondent, strongly relied and also invited my attention to the observations of 
Venkataramana Rao, J., in Raja of Vijayanagaram v. Secretary of State for Indiat, 
already referred to. The learned Judge stated in that case: ; 

“It is a recognised principle of English Courts that an infant should not b sent 

‘out of their jurisdiction, Of course, it 1s. not an inflexible rule and there are excep- 
* tions toit. But it is an invariable rule ; Vide Mowntsiuart v. Mountasiuart?. In 
. Campbell v, Mackay*, Lord Cottenhan L.G. delivered himslelf to the same effect. 


In the case of Mounistuart v. Mounsiuart?, Lord Eldon appears to have raid that 
the Court never makes an order for taking the infant out of the jurisdiction. 
Subsequent decisions show that exceptions are sometimes made to the rules, but 
such exceptions are and ought to be very rare. Since I have held that Great 
Seal I have had reason to lament that the rule has not been more strictly adhered 
to’. : : ; - ; 

Bearing these`principles in mind, I must now consider whether any exceptional 
- circumstances have been brought to my notice so as to justify the appointment of the 
petitioner as guardian of the person of the minor in question enabling her to take 
away and the child to England. In her evidence, the petitioner merely explains 
- what she has already stated in her petition as a jurisdiction for her prayer for the 
return of the custody of the child to her. She stated in her evidence that the minor 
is living in a very unhealthy surrounding that she has no discipline, that she did not 
have any regard for the petitioner or for hcr mother, that the respondent drinks 
alcohol and when he drinks he gets into a temper and he used to beat the petitioner 
and ill-treat her and all that, that she herself left India only for the welfare of 
her child and during the four and odd years she had been away, she-had been making 
herself secure financially so that she could provide a confortable home for the minor 
and that she wanted to do what she had not been able to do for her all these years. 
I have observed the petitioner in the box-and watched her demeanour. I cannot 
accept her statements about conduct and behaviour of the respondent as true or 
constituting her genuine opinion ‘about him. I must say that she i3 extremely 
: ? : 
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fickle-minded and her judgment of men and things fluctuates widely and wildly. 
She is highly unstable in her attitude and approach to men and matters. The 
various statements made by her in the petition as well as in her evidence before the 
-Court regarding the character and conduct of the respondents are completely falsi- 
fied and negatived by a letter written by her to the respondent on 3rd February, 1968, 
from England, which has becn marked as ExhibitR-1. The said letter was produced 
by the learncd Counsel for the respondent, when the respondent was in the box. 
Since the examination of the petitioner was already over and she would not have 
any opportunity to explain anything containd in that letter, I asked the learned 
Counsel for the petitioner whether she had any objection to the production of the 
letter at that stage and whether the petitioner admits having written that letter. 
After getting instructions from the petitioner, tho learned Counsel represented to me 
that the petitioner admitted having written such a Ictter and she has no objection to 
the letter being produced and marked at that stage. As a matte» of fact, with refer- 
ence to this Ictter, the karned Counsel for the petitioner put the following question 
to the respondent in his cross-examination and the respondent gave the following 
answer :—- 


a ai The Ictter written to you on grd February, 1968, by the petitioner is 
full of affection and it was written because she wanied to cajole you to get the 
minor and she tried all her best ? 


Ans.: The letter will speak for itself, and it will speak that I am an innocent 
man willing to give the child and in spite of that I am troubled ”. 


I must straightaway mention at this stage that notwithstanding the points of law 
raised by the learned Counsel for the respondent in the course of his arguments in 
his evidence, the respondent stated that he had no objection to hand over the child 
to the petitioner, but the child is not willing to go with the petitioner to England and 
he could not force or compel the child to go with the petitioner. I may also point 
out straightaway that the suggestion contained in the question of the learned Counsel 
for the petitioncr that the Fetter was written in the particular manner so as to cajole 
the respondent to get the minor is utterly untenable. The petitioner who came to 
India in December 1967 and rcturncd to England in January, 1968, went back 
with the assurance of the respondent that he would send the minor to. England 
for a holiday and the petitioner herself admitted that before the child could obtain 
the passport and complete the other emigration formalities for going to England, 
she must obtain a declaration of sponsorship in England and send it to the respon- 
dent herein. I have already mentioncd the fact that the declaration of sponsorship 
is dated 31st January 1968 and it is clear from Exhibit A-1 that on grd February, 
1968 whcn that letter was written the declaration has not been sent by the petitioner 
to the respondent, since the letter states that she would be ‘sending it by register ’. 
Thus on grd February, 1968, there is nothing to show that the respondent went back 
on his previous agreement to send the child to England for a holiday and therefore 
he needed a eola from the petitioner. Hencc I must conclude that the letter 
Exhibit R-1 was written by the petitioner to the respondent expressing her normal 
and natural feelings. Having said so much, I must now point out what that letter, 
Exhibit R-1 contains. As I pointed out already it is a letter addressesd by the 
petitioner to the respondent and it says inter alia :— 

“ You know I am anxious to hear from you. Have you forgotten me so soon ? 
I miss you a lot and am terribly fretting over leaving you and Noonu (Noonu is a 
pet name of the mino: in question). Life scems to be so empty now and nothing 
seems to be alright now. I was so happy white in India and treasure every minute 
I was with you. I only wish I had spent more time with you and did not worry 
about what anyone said or thought. I fcel so terribly bitter at being married 
and wish, I had not because it did not make me happicr at all. I know-I was 
hasty at times with you although I knew I would not be with you long, but hope 
you understand, when I was hasty tempered at times. Marriage does not seem 
to matter now but only the one you loved and still love. J {cel responsible for 
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all your troubles and unhappiness and also for your health since it is because I l-ft 
ith so you became uninterested in life and I really do not like to say it. Why is 
ife so bitter to us sometimes. I wish and pray I could see you and be with you 
again at least sometimes. Dear pat try not to feel too much and please do not 
drink too keavily, but remember what I told you to look after your health. I 
would not wish to see you looking ill, but really good. Oh dear, I wish we can 
be like before. Iso much love to be with you again. I hope and pray you come 
here but I do not know how to gct you here. I feel so unhappy ever after seeing 
you again. It seems silly me writing this but my feclings for you have returned 
and I fecl the same way, I suppose I never did stop loving you. Itis wrong to say 
this but it was too long I was with you for me to forget you compictely. I hope 
you forgive me writing all this. I am heart broken now and do not want to go 
on living. Do try and come here as you will make mc happier. I hope to die 
as I feel so terribly hurt and unhappy.” 


As the respondent has stated in his evidence, the letter speaks foritself. This 
letter may be contrasted with her deposition before this Court, where she said so many 
bad things about the respondent, and certain statements contained in the letters 
written by her from England to her mother and other relations wherein she has 
stated that the wretched and misrable past still haunted her. 


The learncd Counsel for the petitioner sought to impress upon me the fact that 
the respondent is used to drinking, that notwithstanding the receipt of salary of 
Rs. 800 per month he was adjudged an insolvent in I.P. No. 43 of 1966 though as per 
order dated 26th June, 1967, he has been discharged absolutely; and that in Exhibit 
P-8, letter datcd 18th February, 1967, the respondsnt’s wife had written to the petitio- 
ner about their poor financial circumstances, even going to the extent of stating that 
she could not write earlier, since she could not get even the stamps and on the other 
hand, the petitioner was earning about £ 17.15, a week and she could afford to look 
after her child well. With regard to the various allegations made against the res- 
pondent, I am of the vicw that they did not make out sufficient ground to justify this 
Court appointing the petitioner as guardian to enabé her to take away the minor 
child to England. It is nothing unusual that the respondent belonging as he does 
to the Anglo-Indian community drinks and he frankly stated in his evidence “I 
do drink sometimes. We Anglo-Indians do drink” ‘The minor from the date of 
the birth has been living with the respondent, his wife and their son and is being 
maintained by the respondent and taking into account the fact that the respondent 
and his wife have no daughter of their own, I am not inclined to accept the allega- 
tion of the petitioner that the minor is not properly looked after and treated well 
in the home of the respondent and is not being shown any affection by the respon- 
dent, his wife or hisson. It appears that the minor had some trouble with her tooth 
and the respondent took her to a dentist for attending to it and the learned Counsel 
in the course of the cross-examination of the respondent wanted to make much out of 
it, suggesting that the trouble in the tooth was due to the neglect of the respondent. 
I do not consider that this allegation deserves any consideration whatever. The 

ndent has explaincd as to how he came to be adjudged an insolvent and his 

ife has explained the circumstances under which she came to write the letterin ques- 
tion to the petitioner. That the respondentis carning Rs. 800 per month was not 
disputed before me. ‘Taking all these circumstances into account, including the 
fact that the parties belong to the Anglo-Indian community and the attitude and 
nature of the petitioner, as revealed by Exhibit R-1 and the other evidence, I 
do not consider that the present is a case which can be said to constitute an exception 
to the rule that an infant should not be allowed to be taken out of the jurisdiction of 
the Court and I am not satisficd that it will be in the interest and for the welfare of 
the minor to appoint the petitioner as the guardian of the person of the minor 
to enable her to take away the minor to England. 


I may here mention one further and important fact. The minor has completed 
the age of 13 years and I examined her in my Chambers in the presence of the 
parties and their respective Gounsel, She frankly told me that she docs not want 


‘ 
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to go with the petitioner and that too to England and prefers to live with the respon- 
dent and his family. I do not consider that the minor was tutored to say such thing. 
It is natural for a child who has been brought up for a period of 13 years by the res- 
pondent and his wife in thcir residence to be unwilling to cut off completely all her 
association and conncction with them and from that home and to go to a foreign 
country. along with the pctitioner, who had been away from her for the last five years. 
If she grows up further, she may be in a position to make up her mind more intelli- 
gently, boldly and compctently whether it would be to her benefit to be in England 
and stay with the petitioncr and any unwillingness on her part at this stage to leave 
the home where she was born and brought up so long and to go to a foreign country 
is casily understandable, I am of opinion that it will not do any good to the minor 
‘to compel her at this stage to go with the petitioner to England. 

* One other fact also may be mentioned here. Because the petitioner gave birth 
to the child, when she was a spinster as a result of illicit conncction with the respon- 
dent, she naturally did not want the child to address her as “ mummy” and the 
child has all along been addressing only the wife of the respondent as “ mummy’ 
and this itself must have created a somewhat significant impression on the mind of 
the child with reference to her attitude towards the wife of the respondent as well 
as the mother and the child herself gave expression to the same before me. ‘Though 
I do not consider this fact as disqualifying the petitioner from claiming any right in 
respect of custody of the child, I cannot ignore this fact in understanding the attitude 
of the minor herself. 

Taking all these circumstances into account, I am of opinion that no case has 
been made out for appointing or declaring the petitioner as the guardian of her 
minor illegitimate child and for directing the respondent to hand over custody of 
the child to the petitioner so as to enable her to take away the child to England. 
Hence, the petition fails and is dismissed. There will no order as to costs. 


V.K. nO Peiition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


A ‘PRESENT :—Me. Justice K. VEERASWAMT AND’ Mr. Jusricg T. RAMAPRASADA 
o. 
N. P. S. S. Soundaram, President, Sri Pathirakaliamman 
Festival Exhibition Committce, Sivakasi .. Petitioner* 
v. 
The Entertainment Tax Officer cum Deputy Commercial Tax : 
Officer, Sivakasi and another - Respondents. 


Madras Entertainmsnt tax Act (X of 1939)—Assessment to tax under—Principles of natural 

Sustice—Applicability. 

In the case of a quasi-judicial procceding, like asscsrment to entertainment tax, 
the materials collected by the Department behind the back of the assessee may well 
be used by the Department to initiate proceedings, but cannot be used, in such pro- 
ceedings, to the prejudice of the assessce unless he has been given a proper and 
reasonable opportunity of answering such matcrials. The assessce can do so only 
if he was fully informed of the materials which the Department proposed to use 
against him and was given a reasonable time to think out his defence and make 
his objections. ` - ; 

Petition under Article 226 of the Constitution praying the High Court to issue a 

writ of certiorari calling for records of the and respondent in MLE.T. AP. 8/64-65 and 
-quash the same: etc. ; 
S. Padmanabhan for Subbaraya Iyer, Sethuraman and Padmanabhan, for Petitioner. 


_ The’ Assistant Government Pleader, for Respondents. 
+ WP. No. 1740 of 1965. - 29th October, 1968, 
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The Order of the Court was made by 


Veeraswami, J.—This petition is to quash the orders of the second respondent 
dated 23rd March, 1965, confirming the order of the first respondent dated 5th 
June, 1964, assessing the petition=r, on best judgment, to entertainment tax and 

in respect of a sum of Rs. 3,000, determined to be the entertainment collec- 
tions made on 3rd March, 1964. The cinema was exhibited on certain other days 
as well but we are not concerned with them, as this petition is confined only to the 
orders mentioned. The validity of the orders is assailed on three grounds: (1) 
infraction of natural justice, (2) the exhibition, including the cinema, did not 
amount to an entertainment, within the meaning of the Entertainment Tax Act 
and (3) in any case, the Madras Local Authorities Finanoe Act, 1961, is ultra vires. 
As we consider the first point is well founded, it is unnecessary to decide the other 
two points. : 
: Licence for the cinema shows was granted with the express condition that there 
should be a separate entrance and admission should be free. But the Entertain- 
ment Tax Officer found that there was no separate entrance piovided and that no 
one without a ticket on payment of 15 paise at the entrance to the Exhibition, was 
| admitted to the cinema show. That view he formed as he expressly mentioned in 
| the order, on enquiries made by him. No ground about the infraction of natural 
justice was taken in the appeal, but it scems to have been urged before the Commer- 
cial Tax Officer, as is evident from his order. He made reference to the statements of 
certain persons and recorded: 


“ The assessing officer did not, as contended by the appellant, reveal the source 
of enquiries made by him and give them an opportunity to rebut if they so desired 
to do so. Now the point for consideration is whether the Entertainment Tax 
Officer’s failure to do so will vitiate the proccedings taken by him. I am inclined 
to hold that it willnot. It was within his discretion to reveal or not to 
' reveal the enquiries made by him as the film show already stands to be proved as 
an ‘entertainment’. However, non-disclosure of these enquiries do not in any 
way vitiate the proceedings but the Entertainment Tax Officer would have boldly 
put it out to them as there was nothing shy to feel about it ”. 


Itis hardly necessary to say that the view of the Commercial Tax Officer, expres- 
sed in these terms, cannot be sustaincd. He scems to have misconccived the requi- 
sites of a quasi-judicial procceding, like assessment to entertainment tax. The 
materials collected by the Department behind the back of the assessce may well be 
used by the Department to initiate procecdings, but cannot be used, in such proceed- 
ings, to the prejudice of the assescee unless he has been given a proper and reasonable 
opportunity of answering such materials. The assesece can do so only if he was fully 
informed of the materials which the Department proposed to use against him and 
was given a reasonable time to think out his defence and make his objections. If 
statements of witnessess had been recorded, which were proposed to be used against 
the assessee in the proceedings, and the asressce askcd for an opportunity to Cross- 
examine those witnesscss, it is part of the requisites of natural justice that such cross- 
examination should be allowed. There is no discretion vested in the Department 
on this matter, as the Commercial Tax Officer wrongly conceived. The defective 
procedure adopted in this case undoubtedly vitiated the orders of the Entertainment 
Tax Officer as well as the Commercial Tax Officer: They are, therefore, quashed. 

The petition is allowed. The Entertainment Tax Officer will be at liberty to 
re-assess the petitioner, if he so chose, after giving a reasonable opportunity, as indi- 
cated in our orders. We may observe that we do not express any opinion on the 
other two points raised by the petitioner. The petitioner is entitled to his costs. 
Counsel’s fee Rs. 100. 

V. K. - “i, - Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction,) 
Present :—Mr. Justice P. S. Karasay, 
K. M. Natesa Gounder, Merchant, Tirupathur -» Petittoner*® 


v. 
State of Madras, represented by the Secretary to Government, Food 
Department, Madras-9, and another .. Respondents. 


Essential Commodities Act (X of 1955) and Madras Gur and Khandsari Dealers’ Licensing 
Order, 1963—Notification prohibiting sale of gur and khandsari sugar outside the State— 
Notification invalid. ‘ ; 


Constitution of India (1950), Articles 301 and 304—Scope. 


Held: The power of the Legislature of the State to make laws is confincd to the 
whole or part of that State. The Essential Commodities Act, 1955 is a Parlia- 
mentary enactment for the purpose of controlling the production, supply and 
distribution of certain essential commodities. By virtue of the delegation of the 


under the permit cannot be said to be in exercise of the powers of the State Govern- 
ment. Under the delegated powers the Government cannot be said to be invested 
with the power to prohibit the sale outside the State without a permit. The 
notification so far as it relates to restrictions on sale outside the State is concerned 
has to be held to be beyond the powers of the State Government. 


Petition under Artick 226 of the Constitution of India, praying that in the 
circumstances, stated thercin, and in the affidavit filed therewith the High Court 
will be pleased to issuc a writ of mandamus restraining the respondents hercin from 
enforcing G.O.Ms. No. 1161, Food, dated 30th October, 1967 published in the 
Fort St. George Gazetts dated goth October, 1967. 


M. K. Nambiar, N. Manivannan, K. K. Venugopal and M. Krishnappan, for 
Petitioner. 


The Government Pleader and R. Krishnamurthy, for Respondents. 
The Court made the following `’ 


Orver.—The petitioner is a dealer ‘in jaggery and other foodstuffs in 
Tirupathur, North Arcot district. He challenges the validity of G.O.Ms. No. L171, 
Food, dated goth October, 1967, directing the licensees under the Madras Gur and 
Khandsari Dealers’ Licensing Order, 1963, not to sell gur or khendsari Sugar to 
any person residing or carrying on trade in gur and khendsari sugar outside the 
district except under end in 2ccordance with the terms and conditions of the permit 
issued by the Commissioner of Civil Supplies. The validity of the notification is 
challenged on the ground that the notification wea passed to effectuate purposes 
extraneous to the Essentiel Commodities Act, 1955, znd is a colourable exercise 
‘of powers by the State Government. It was contended that the notification was in 
fact a prohibition on the movement of gur from Madras State to other States, and 
is beyond the powers of the State Govemment, It was submitted that as the notifi- 
cation has not set out that the State Government had formed the necessary opinion 


* W.P. No. 3541 of 1967. ` 14th March, 1968, 
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under section 3 of the Essential Commodities Act, 1955, it is invalid in law. Lastly 
it was contended that condition (7) of the licence granted under the Madras Gur 
and Khandsari Dealers’ Licensing Order, 1963 gives an arbitrary power to the 
Government or the Collector which is violative of Articles 14, 19 end go1 of the 
Constitution of India. f 


The petitioner is dealing in jaggery with an annual turnover of about Rs. 3 
to Rs. 4 lakhs. His business is buying jeggery from local dealers end jaggery manu- 
facturers and selling it to dealers in Bombay, West Bengal, Gujarat, Bihar, Uttar 
Pradesh, Madhya Pradesh, Kerala, Mysore and other States. The petitioner’s 
business is exclusively outside the district of North Arcot. Asa result of the re 
ned notification, the petitioner’s business has come to a standstill, as he is not able 
to export jaggery to places outside the State. 

Before examining the questions of law raised, the contention that the notifica- 
tion is a colourable exercise of the powers under the Act may be dealt with. Accord- 
ing to the petitioner, it was reported in the press that the Madras Government 
had requested the Central Government to pass 2n order prohibiting the movement 
of jaggery from the Madras State. The petitioner was also made to understand 
that the Government was taking steps to prevent jeggery from being exported to 
other States with a view to make available more sugarcane for the sugar mills. 
It was also given out in the press that the State Government wanted to force the 
Central Government to take suitable ection om all the Governments like Madhya 
Pradesh who had passed similar orders prohibiting the export of dhall end other 
are outside their States. In the Press Note issued by the Commissioner of Civil 

upplies, it is stated that the notification was passed in order to ensure that gur and 
khendsari sugar are made available to the consumers at rearonable prices and also 
to fecilitate availability of more sugarcane for the sugar factorics. It is, therefore, 
common ground that the notification was issued for the purpose of making gur and 
khandsari sugar availeble to the consumers at reasonable price znd also to make 
sugarcane available for the sugar fectories. So fer as these two objects are concer- 
ned, it cannot be said that they are beyond the scope of the powers of the State 
Government under section 5 of the Essential Commodities Act, 1955, for section 3 
(2) (c) of the Act enables the Government to control the price at which any essential 
commodity may be bought or sold. The section is also wide enough to empower the 
Government to pass an order for maintaining end increasing supplies of any eseen- 
tial commodity. This would include the power to regulate distribution of an essen- 
tial commodity with a view to secure zdequate amount of mgarcane being made 
available to the factories. The allegation is that the notification was passed for 
an extrancous purpose, namely, for forcing the Central Government to take similar 
suitable action egainst other State Governments like Medhya Pradesh, which have 
passed orders prohibiting the export of dhalland other grains outside their States. 
The Government in its counter affidavit has denied the allegation that the notifi- 
cation was passed for the purpose of forcing the Central Government to compel the 
other Governments to withdraw the restrictions imposed by them on the movement 
of dhall and other commodities. There is no material on record for coming to the 
conclusion that the notification was passed for the extrencous purpose of forcing the 
Central Government to compel other State Governments to withdraw their orders 
prohibiting salé of commodities like dhall to places outside their States. This 
allegation has not been made out, and has therefore to be rejected, 


The impugned notification was passed on goth October, 1967. The notifi- 
cation purports to restrict the movement of gur and Khandsari sugar, and is stated 
to have been passed in exercise of the powers conferred on the State Government 
by sub-clause (2) of clause (4) of the Madras Gur and Khandsari Sugar Dealers’ 
Licensing Order, 1963. Clause (4), sub-clause yet the Order provides that 
licence issued or rencwed under the Order sha in Form B and shall be subject 
to the condjtions specified therein. Para, (7) of Form B provides that the licensee 
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shall comply with any direction that may be given to him by the Government 
or the District: Collector or. the licensing authority in regard to purchase, sale and 


cultural (Department of Food) No. GSR. 888, ‘dated 28th June, r961, and with the 
Prior concurrence of the Central Government. By this Order it was provided 
that no person shall carry on business as a dealer except ‘under and in accordance 
with the terms and conditions of a licence- P in this behalf by the licerising 
authority. One of the conditions of the licenéé is that the licensee thall comply 
with the direction given to him by the authority in regard to- purchase, sale and 
storage for sale of gur and khandsari sugar.-- This- ordery it may be noted; was 
passed with the prior concurrence of the Central Government. 


The Essential Commoditits Act, 1955; was passed by the Parliament to provide, 
in the interests of the general public, for the control of the production, supply and 
distribution of, and ‘trade and ‘commerce: in, certain commodities. Section 


commerce therein for the purpose of Maintaining and increasing supplies of such 


or authority subordinate to a State Government as may bė specified in the direc- 
tion. ‘By virtue_of the pdéwers conferred under section 5 of the Act, the Central 
Government had directed by GSR. No. 888, dated 28th June, 1961, published in 
the Gazette of India, Part II, section 33, dated 8th July, 1961, that the powers con- 
ferred on it by sub-section (1) of section 3 of the Act to make orders td provid 

the matters specified in’ clauses (a), (b); €c), (d), (6), (P), (h) (i), (ii) and (A) of 


sub-section (2) thereof shall in relation to f tuffs be exercisable also by a State 


Government. It may be noted that peas ea to provide for regulating or prohi- 
biting any class of commercial or financial transactions relating to foodstuffs under 
section $ (2) (g) of the Act was not delegated to the State Government. Any 
order ting, by licences, ptrmits or otherwise, the production or manufacture 
of an essential: commodity ‘and any order reiting to regulation, by licences, or 
permits or otherwise, of the transport of an essenti L 

prior concurrence of the Central Goverhment, It will thus be seen that the State 


licence. Apart from the fact that the State is not competent to regulate the trans- 
port of an essential commodity, the Madras Gur and Khandsari Dealers’ ee 
Order, 1963 does not prohibit a person other than‘a dealer to sell or to deal wi 
and. khendsari sugar.:- In) fact; the iznpagried regulation prohibits only the 
icensces' under the Order from. iig -gur and ‘khandsari sugar outside the 
district. Thus, it-isadmittéd that even ifthe notification is held to be valid, the 


‘Tight of a person other than a'dealer to deal with gur-and khandsari sugar-is not in 


any- way affected. So far-as the dealeris concerned, ‘his'right to transport cari- 


“not'be interfered with.” But, by the impugned: notification, the licenses is called 
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| upon to obtain a licence before selling gur or khandsari sugar to anyone outside the 
district. 5 pae , 3 


Article gor of the Constitution of BR E that trade and commerce 
and intercourse throughout -the territory be free. Article go2 empowers 
the Parliament to impose restrictions on freedom of trade, commerce or intercourse 
between one State and another or within any part of the territory of India as may 
be required in the public interest. Under Article 304, the State Government 
may, law, impose reasonable restrictions on the eA of trade, commerce 
or intercourse with or within that State as may be required in the public interest, 
But such a-resiriction can only be imposed with the previous sanction of the Presi- 
dent. Thus, any restriction- on the freedom of trade, commerce or intercourse 
imposed by the State can only be in the public interest with the previous sanction 
of the President. Though the learned Government Pleader would plead that the 
notification is in the nature of a regulatory or compensatory measure permissible 
under the Constitution, he does nat rely on the powers of the State under the 
Constitution to impose any restrictions on trade, commerce or intercourse with or 
within that State; but contends that under section 5 of the Essential Commodities 
Act, the State Government is empowered as a delegate of the Central Government 
to provide for the various ‘purposes enumerated in section 3 of the Act. It is not 
disputed that the power Of the Legislature of the State to make laws is confined 
to the whole or part of that State. If the contention of the learned Government 
Pleader is to be accepted, the power to restrict sale to persons outside the State 
should be deducible from section 5 read with section 3 of the Essential Commodities 
Act. The Essential Commodities Act, 1955 is a Parliamentary enactment for 
the purpose of controlling the production, supply and distribution of certain 
essential commodities. One would normally expect that the control of production, 
supply, and distribution of essential commodities as between the various States 
would be by the Central Government and within the States, by the State Govern- 
ments. Otherwise, if e State is empowered to make rules regulating the 
supply and distribution of commodities outside the State, a conflict would be 
inevitable. By virtue of the delegation of power, the State Government is entitled 
to exercise the powers conferred under section g of the Act, as specified in notifi- 
cation of the Government of India, Ministry of Food and Agriculture (Depart- 
ment of Food) No. GSR. 888, dated 28th June, 1961. The, Government has power 
to regulate the distribution and disposal of essential commodities. The power is 
regulatory and would not normally extend to the total prohibition of the sale. 
It is the plea of the State that they were not prohibiting, but merely regulating 
by insisting the licensee to take out a permit for sale outside the district. The 
prohibition of sale outside the district without a permit cannot be said to be in 
excess of the powers of the State Government. I am unable to agree with the 
contention that the State Government’s powers to regulate distribution and dis- 
posal of an essential commodity would include the prohibition of sale of the essen- 
tial commodity to a place outside the State without a permit, for, under general 
law, the State Government has no power to prohibit such sale. Under the dele- 
gated piowers, the State Government cannot be said to be invested with the power 
to proh bit a sale outside the State without a permit. It is significant in this con- 
nection to note that the Madras Gur and Khandsari Dealers’ Licensing Order, 
1963 was passed with the prior concurrence of the Central Government. The 
Order did not contemplate any restriction on the sale of gur and khandsari other- 
wise than in accordance with a permit. This restriction is sought to be introduced 
under para. (7) of Form B which requires the licensec to comply with any direction 
that may be issued by the competent authority in regard to purchase, sale and 
storag: for sale of gur and khandsari sugar. For the purpose of regulating the 
purchase, sale and storage for sale of gur and khandsari sugar, it cannot be said 
that the Government would be entitled to restrict the zale outside the State only 
on obtaining a permit and in accordance with the conditions of the permit. This, 
to my mind, appears to be not only beyond the scope of para. (7) of Form B, but 
also beyond the powers delegated to the State Government by the Central Govern- 
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ment under section 5 of the Act. It is also common ground that the concurrence 
of the Central Government was not obtained before the State Government passed 
the impugncd notification. The result of the notification would be placing 
restrictions on the transport outside the State of gur and khandsari sugar. The 
notification so far as it relates to restrictions on sale outside the State is concerned 
has therefore to be held beyond the powers of the State Government. 


The learned Government Pleadér submitted that the notification was intended 
to restrict the sale inside the district, and the restriction on the sale outside the 
State was only incidental. This contention cannot be accepted, for, there is no 
power to the State to restrict the sale outside the State. If the purpose of the 
notification was only to restrict a sale to a place outside the district within the 
State, it will be within the competence of the State. But this was not the ground 
on which the State Government sought to support the validity of the notification. 
The notification will, therefore, have to be to be beyond the scope of the 
powers delegated to the State under section 5 of the Essential Commodities Act, 


1955. 


The contention of the learned Counsel for the petitioner is that the notification 
is liable to be held as invalid as the State Government has not formed an opinion 
that it was necessary for maintaining or increasing the supply of and khandsari 
sugar or for securing their equitable distribution and availabi ity at fair prices 
that the notification should be passed. I am wumable to accept this contention, 
for, the Madras Gur and Khandsari Dealers’ Licensing Order, 1963 was passed 
by virtue of the powers conferred by section 3 of the Essential Commodities Act, 
1955, and the formation of the opinion need not be specifically expressed every time 
when an order is passed by the Government. In this case, the notification is intended 
to be an additional condition in the licence issued to the licensees under the Madzis 
Gur and Khandsari Dealers’ Licensing Order, 1963. This plea cannot therefore 
be accepted, 


Regarding the contention that condition (7), of Form B of the licence confers an 
arbitrary power on the State Government and the concerned authority, it is seen from 
the order as well as the several conditions of the licence that the purpose of imposing 
conditions is clearly for regulating the purchase, sale and storage for sale of gur and 
khandsari sugar. Para. (7) of Form B. cannot be attacked on that ground. But as 
I have already stated, the impugned notification has to be struck down as it is not 
within the scope of para. (7) when it restricted the sale of gur and khandsari sugar 
outside the State. The writ petition is allowed with costs. Advocate’s fee Rs. 250. 


V.S. Petition allowed, 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice, Mr. Jusrick P. RAMA- 
KRISHNAN AND Mr. Justicg M. NATESAN. ; 
In tha matter of docw™ents dated 21-11.1962 entered into betroeen M/s. Rani Pictures, 
T. Nagar, Madras 17. represented by ght irain Miss T. R. Rada Roni 
and A. Batck Khan, Pondicherry, referred wader section 57 
af the Stamp Act of 1899. 
The Chief Controlling Revenue Authority, Board of Revenue, 
Madras 


-5 .. Referring Authority* 
v 


M/s. Rani Pictures, represented by its Propricto: Miss T.R. 

Radha Rani .. Respondent. 

Stamp Act (LI of 1899), sections 5 and 6 and Articles 6 and 15 of Schedule 1—Jnstrument 
creating bond (Article 15) and pledge (Article 6) obligation to pay ons and indivisible 
—-Instrument, if consists of distinct matters so as to attract section 5. 

In this case, the eine is created over a picture to be produced and completed. 
The essential ingredient for an instrument to be a mortgage, as defined under sec- 
tion 2 (17) of the Stamp Act, is that the property would be “specified property ”. 
A film under production is manifestly not specificd property ; it is not property 
jn existence and therefore the instrument is not a mortgage. 

All the essential requisites for a bond are found in this case and this instrument 
therefore falls under Article 15 of Schedule I of the Stamp Act. On the question 
whether this instrument is also a pledge; clause 7 of the instrument, in clear words, 
pledges a camera for the moncys due and undertaken to be paid under the instru- 
ment. ‘The instrument clearly says that the camera shall continue as security until 
the entire amount due is discharged. Clearly, the instrument also satisfies the 
requirement of Article 6. As the instrument is attested, it does not fall under the 
exemption to Article 6. i 

Does the instrument fall under section 5 or section 6 of the Stamp Act? 

Section 5 deals with instruments containing distinct matters. Under that 


section, any instrument comprising or relating to several distinct matters, shall be 
chargeable with the aggregate amount of the duties with which separate instru- 
ments, each comprising or relating to one of such matters, would be chargeable 
under this Act. Itis an attested instrument evidencing a pledge by way of securi 
for money due. A bond also is an instrument aiet a person obliges himself 
to pay money to another, and the instrument is attested. The only condition 
with reference to.a pledge is that movable property is given as security. The 
obligation to pay money in this case is one and indivisible. As itional 
security movable property is given as pledge. It is difficult to say that the 
instrument consists of distinct matters. - 
The instrument in question falls both under Article 15 and Article 6, and in each 
case, under section 6 it shall be een jee only bee ase oe of the duties 
le. The Revenue cannot charge instrument for the stamp du - 
Be ane both the heads. = ` - - TEATRI, 


Case referred to the High Court by the Chief Controlling Revenue Authority, 
(Board of Revenue) Madras-5, under section 57 of the Indian Stamp Act, 1899, in the 
matter of the instruments dated 21st November, 1962 entered into between M/s. 
Rani Pictures, T. Nagar, Madras-17, represented by its proprietrix Miss T.R. 
Radha Rani and A. Batch Khan for decision onthe following question of law, 
namcly, “ Does clause 4 (a) of the Instrumentin question amount toa mo 
falling under Article 40 of Schedule I of the Stamp Act as well as bond failing 
under Article 15 and a pledge falling under Article 6 and what is the proper 
stamp duty with which the document 1s chargeable ”. 


"Referred Case No. 14 of 1965. 27th January, 1969. 
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The Additional Government Pleader, for Referring Authority. 


R. Narayanan, for Respondent. 7 
The Judgment of the Court was delivered b 


Natesan, 7.—This is a reference under section 57 of the Indian Stamp Act, and 
the question referred to us is whether the instrument under consideration amounts 
to a mortgage falling under Article 40 of Schedule I of the Stamp Act, as well as 
a bond falling uner Article 15 and a’pledge falling under Article 6. 


Tt is seen, on a perusal of the instrument, that with reference to an anterior-con- 
tract, under which the second party to the instrument had advanced assum of 
Rs. 40,000 for the production and completion of talkie picture “Kannadi Maligai” 
on the contract failing, the instrument in question styled deed of agreement came into 
existence. As per this document the first party agreed to repay to the second pa ty 
the said sum of Rs. 40,000 with interest, under the terms and conditions set out in the 
document. The material parts of the document, with which we are now concerned, 
are found in clause 4 and clause 7. Clause 4 provides for the payment of Rs. 10,000 
on the date of signing of the agreement and the issue of two post-dated cheques, each 
for Rs. 5,000. ‘The balance of Rs. 20,000 itis provided, will be a second charge 
on the distribution rights of the film under production. It is unnecessary to set 
out the areas in which the second charge over distribution rights is given. Clause 7, 
the next important one, provides that a certain camera, which had been pledged 
earlier on 27th November, 1961, shall continue as security until the entire amount 
due under the instrument to the second is discharged. The value of the camera 
is also specified as Rs. 25,000. Clause 8 of the instrument provides for the entire 
balance due under the agreement to be paid within a period of six months from 
the date of the agreement. - 


We may immediately answer the claim of the Chief Controlling Revenue 
Authority that the instrument is a mortgage. In this case, the security, ifat all, is 
created over a picture to be produced and completed, and, we have in Chief Conirol- 
ling Revenus Authority v. Sudarsanam Picture!, held that a similar agreement advancing 
money over a film under production, does not create a mortgage. The essential 
ingredient for an instrument to be a mortgage, as defined under section 2 (17) of the 
Stamp Act, is that the property should be ‘ specified property’. A film under pro- 
duction is manifestly not specified property, it is not property in existence. But, we 
have no doubt that the instrument in question is a bond. Section 2 (5) defines 
“bond” as including any instrument whereby a person obliges himself to pay 
money to another, attested by a witness, and not payable to order or bearer. In the 
instant case, we have a document whereby the first party obliges himself to pay a 
certain sum of money to the second party. The instrument is admittedly attested. 
The obligation to pay the money is clear, it is in acknowledgment of a liability. 
This is not a case of a mere promise to pay money. The essential requisites for an 
instrument to be a bond are: ; 


(1) there must be an obligation to pay money, 
(2) the money must not be payable to order or bearer, and, 
(3) the instrument must be attested by a witness. 


Al the essential requisites for a bond are found in this case, and, we are ofthe view 
that this instrument falls under Article 15 of Schedule I of the Stamp Act. 


On the question whether. this instrument is also a pledge; clause 7 of the instru- 
ment, in clear words, pledges a camera for the moneys due and undertaken to be 
paid under the instrument. The instrument clearly says that the camera shall 
coatinue as security until the entire amount due is discharged. Article 6 (2) rela- 
ting to stamp duty payable, on a pledge runs: 





1, (1968) 2M.LJ. 1: LL.R. (1968) 1 Mad. 660: ALR. 1968 Mad. 319, 
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_ “ Article 6.—Agreement relating to deposit of title deeds, pawn or pledge, that 
is to say, any instrument evidencing an agreement relating to. TEREE 

(2) the pawn or pledge of movable property, where such deposit Pawù"or 
pledge has been made by way of security for the repayment of money advanced 
or to be advanced by way of loan or an existing or future debt.” 


‘The very Article gives an indication of what is meant by pawn or pledge of movable 
property. The movable property must have been given by way of security for the 
repayment of money advanced or to be advanced by way of loan or an existing or 
future debt. In this case, moveable property has been pledged for an existing debt. 
Section 172 of the Indian Contract Act defines ‘ pawn ` or ‘ pledge’ as bailment of 
goods as security for payment of a debt or performance of a promise. Clearly, 
the instrument also satisfies the requirement of Article 6. As the instrument is 
attested, it does not fall under the exemption to Article 6. ` 


The next question for consideration is whether the instrument falls und 
section 5 or section 6 of the Stamp Act. The learned Additional Government 
-Pleader would contend that section 5 applies to this case. Section 5 deals with 
instruments containing distinct matters. Under that section, any instrument 
comprising or relating to several distinct matters, shall be chargeable with the 
aggregate amount of the duties with which separate instruments, each comprising 
or relating to one of.such matters, would be chargeable under this Act. We are 
unable to see how this instrument can fall under section 5. As pointed already, 
it is an attested instrument evidencing a pledge ‘by way of security for money due. 
A bond also is an instrument whereby a person obliges himself to pay money 
to another, and the instrument is attested. The only condition with reference to 
a pledge is that movable property is given as security. The obligation to pay money 
in this case is one and indivisible. As additional security, movable property is 
given as pledge. Itis difficult-to say that the instrument consists of distinct matters. 


Reference was made by learned Gounsel to the decision of the Supreme Court 
in Board of Revenus v. A. P. Benthail+. But that was a case where a person possessed 
rights, both in his personal capacity and in a representative capacity as trustee. 
The stamp duty payable on the power of attorney there in question came up for 
consideration, and the Supreme Uourt held that there was a delegation of power 
by the executant in both his capacities and the position in law was exactly the same 
as different persons jointly executing a power in respect of matters which were 
unrelated. Such is not the case here. In our view, section 6 of the Stamp Act 
is alone applicable to the case. The instrument in question fajls both under Article 
15 and Article 6, and, in such a case, under section 6, it shall be chargeable only 
with the highest of the duties payable. -The Revenue cannot charge the instru- 
ment for the stamp duty payable under both the heads. 


Reference was made by learned Counsel for the dent to the decision in 
R. $. S. S. Sabka v. Raj Naratn*, for the contention that instrument in question 
cannot be considered to be a bond. But that was a case where, with reference to 
a promissory note, a document was subsequently executed which provided the 
method of payment and reduction of interest, under certain contingencics.. In 
that case the obligation under the promissory note did not merge in the subsequent 
document concerned. Here that is not the case. Here earlier, there was a con- 
tract advancing moneys for the production of a film. The contract fell through 
before it was completed, and, for the advances taken, the first party obliged him- 
self by the instrument under consideration, to pay the amounts advanced under 
the contract. The mutual obligations between the parties were put an end to, 
and the first agreed that their relationship was thereafter that of a debtor and 
<reditor. He obli himself by the instrument to pay Rs. 40,000, then due, in 
a particular manner, and, in addition gave a camera as security. 





1. (1936) S.CJ. 36: N9255) 2-3.C-R.842: 35. -- 
(1956) 1 MLL-J. (S.C) 43 TAIR. 1956°8.C, 2 ATR. 1943 All. '218. 
25 
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: In the circumstances, we answer the Reference in the following manner. The 
instrument is not a mortgage falling under Article 40 of Schedule I, but, it is a 
bond falling under Article 15 and also a pledge falling under Article 6. Section 5 
-of the Stamp Act does not apply to the matter. The instrument would fall under 
section 6 of the Act, and the highest of the stamp duties payable thereunder is 
leviable. : - 

No order as to costs. : 

V.M.K. ——— - Ordered accordingly. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. M. ANANTANARAYANAN, Chief Justices, Mp. Jorra P, RaMa- 

KREHNAN AND Mr. Justice M. NATEN. . i 


Jayaraj Anthony .. Petitioner® - 
U. 
Mary Seeni Ammal n ay ; 
Divorce Act (IV of 1869), sections 18 and 19 (1 —Scope—Wife’s refusal to conse 
mais the marriage and also to submit herself 1o medial exomination Ghose of mn 
if has been established. : , , 
From the evidence of wife’s consistent refusal to -consummate the marriage 
and also of her. refusal to submit herself to medical cxamination, are strong 
circumstances from which a legitimte inference of her impotency at the timo 
of the marriage, and also at the time of the institution of the against 
her, within the meaning of section 19 (1) of the Indian Divorce Act. can be 
Š ; à 


Case referred by the District Judge, Tirunelveli, for confirmation by the 
High Court under section 18 of the Indian Divorce Act of 1869) of the decree 
xisi dated 11th August, 1967, and passed in O.S. No. Ig of 1964 on his file. 


G. Desappan and P. Pandian, for Petitioner. f 


V. T. Gopalan (amicus curiae), for Respondent. 
The Judgment of the Court was delivered by : 


` Ramakrishnan, 7.—This case came before this Court on an earlier occasion and 
our decision ‘has been reported in aj v. Seexiommal’, The Reference arose 
out of a petition under section 18 of the Indian Divorce Act by the husband for a 
declaration of nullity in respect of the marriage between him and his wife, Mary 
Seeniammal on the substantive ground that the wife declined all access to the 
husband subsequent to the marriage and refused to consummate the marriage and 
hence must be regarded as jmpotent both at the time of the marriage and at the 
time of the institution of the proceedings. When the matter came before this 
‘Court on the earlier occasion, this Court found that sufficient evidence had not 
been adduced for the purpose of proof of the all impotency, and after setting 
-out the relevant principles, this Court remanded matter to the lower Court for 
-disposal after-afresh evidence. oe - 

After the remand, the learned District Judge took a great deal of trouble to 
secure the presence of the wife, before him for examination in Court. She appears 
to have responded only after a warrant of arrest had been issued, and then she appe- 
ared through Counsel and was examined very carefully by the learned Judge. The 
following is the gist of her evidence. 

“Iam not willing for divorce. (This witness is not answering purposely the 
questions put by the Court why she was not giving room to consummate the 
marriage and to have sexual intercourse). I do not want to give any answer to 

the question why I did not give room to corsummate the marriage or to have 


“* MLC. No. 3 of 1967. crag Ith February, 1969 
1, (1967) 1 MLJ. 152: ALR. 1967 Mad. 242. $ 
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sexual intercourse with him. Now I am willing to be with my husband to con- 
summate and to -have sexual intercourse with him. I am not willing to submit 
to any medical examination to find out whether I am impotent or whether there 
is any defect in my system. (The witness is not answering the question:—' Why 
did you not allow your husband to consummate by having sexual intercourse Py” 

In the typed script of the evidence which we have extracted above there is a 
statement which will indicate that the woman was willing at the time when she 
gave evidence to consummate the marriage with her husband and to have sexual 
intercourse with him. But the learned Judge in the course of his jud t 
has not dealt with this part of the evidence of the woman as a subsequent ofr by 
her to consummate the marriage and which the husband was bound to accept. 
He has viewed the whole evidence as a refusal on the part of the wife to consum- 
mate the marriage and deliberate failure to explain why she failed to consummate 
the marriage even though a long time had lapsed since the . She also 
refused to submit herself to medical examination to find out whether was any 
inherent defect in her, whether bodily or psychologically, which stood in the way 
of consummation of the marriage. Hence, the learned Judge concluded. after 
carefully studying her attitude that he was constrained to draw the inference that 
the reason why she did not permit her husband to consummate the marriage for 
all this long period of time (she is 35 years old) was her impotency both at the time 
of the marriage and at the institution of the suit. © - 5. 

Decisions under the corresponding provisions of the English Matrimonial 
Act have held that where a woman is shown not to have had intercourse with her 
husband after a reasonable time for consummation of the marriage and it appears 
that she has refused intercourse and resisted her husband’s attempts, the Court, 
if satisfied that the refusal was not due to mere obstinacy or caprice, may draw the 
inference that it arose from some inca ity proceeding from nervousness or hysteria. 
or from an invincible repugnance to the act of consummation resulting in a paralysis 
of the will which was consistent only with incapacity (Vide si ha ‘on Divorce ” 
(gth Edition), page 114). There is also authority in the s d English Text 
books on the subject that where the husband or the wife refused to, submit to inspec- 
tion, the Court may nevertheless grant a decree (Vide Rayden ‘On Divorce’.)— 
gth Edition, page 117). 

In the present case, we are satisfied that the wife’s consistent refusal to consum~- 
mate the marriage, and also her refusal to submit herself to medical examination, 
are strong circumstances from which a legitimate inference of her impotency at the 
time of the marriage, and also at the time of the institution of the praceedings against 
her, within the meaning of section 19 (1) of the Indian Divorce Act, can be drawn. 

At the hearing of this Reference, the wife the respondent, was ex parte. The 
learned Counsel engaged amicus amiae for the respondent, placed a great deal af 
reliance upon the statement contained in the record of the deposition of the wife 
by the lower Court about her present offer to consummate the marriage. We are 
of opinion that this offer cannot be divorced fram the rest of her statement, which 
clearly amounts to an admission of her having been not in a position to consummate 
the marriage both at the time of iage and also at the time when the petition 
was filed. Her refusal Go submit Herself 40 medial examination alto appears to 
show that the subsequent offer, if she had really made such an offer, was not a 
genuine one. In any case it is inconsistent with the rest of her evidence, and if it 
was a genuine offer the learned Judge would have certainly made a point of this 
offer and considered it in the context of his findings. Siy 

In the above circumstances, it appears to us that this is a genuine casc where 
the husband has made out the ground of impotency for claiming relicf which he 
has sought under section 18 with section 19 (1) of the Indian Divorce -Act. 
We therefore accept the Reference and confirm decree of nullity of marriage 
passed by the learned District Judge. ‘There will be no order as to costs. 





VMK. Se Reference accepted. 








196 ` THE MADRAS LAW JOURNAL REPORTS. [1969 
l i [FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. M. ANANTANARAYANAN, Chief Justice, Mr. Jusricz P. Rama- 
ERIEHNAN AND Mr. Justicg M. NATESMN. : l ; 
Mrs. Dawn Henderson , D ..  Petitioner™ 


0. f 
D. Henderson Eo : 12 .. Respondent. 
Divorce Act (IV of 1869), sections 10 and 17—Divorce a mesne ‘et toro—Require- 
-  ments—Proof of extrems form of cruelty, but not acts of adultery—Petitioner, if entitled 
to a decres of judicial separation. ae - ; Bs 
General evidence of the ill-repute of the husband, ot of the lewd company 
` that he was keeping, or even that he knew the addresses of prostitutes and was 
seen with doubtful women, would neither prove nor probabilise adultery. But 
from the evidence a clear and rational inference could be drawn that adultery 
had taken place as between the erring spquse’ (her husband) and the specific 
individual. Cruelty in extreme form -also has been proved. Under these 
circumstances, divorce cannot be granted though the parties are not acting in 
collusion. But the petitioner is entitled to a decree of judicial separation. 

Case referred by the District Judge, Tiruchirapalli, for confirmation the 
High Court under section 17 of the Indian Divorce Act, 1869 of the decree dated ` 
gth. February, 1967, and passed in O. P. No. 128 of 1966. 

-R. Janardhana Rao (amicus curiae), for Petitioner. 

M. S. Krishnamachari (amicus curiae), for Respondent. 

The Judgment of the Court was delivered by 


Ansatansrayanan,C.. 7.—Thisis a Reference under section 10 of the Indian Divorce 
Act, by the learned District Judge of Tiruchirapalli, for confirmation of the decree 
nisi-dissolving the marriage between the parties under ‘section 17 of the same Act.’ 

- The petitioner is the wife, and she has put forward, as the ground for dissolution 
of the marriage, the clause of section 10 which refers to 

“ adultery coupled with such cruelty as without adultery would have entitled 

her to a divorce a mesne et toro.” >. co 

In the body of the petition, the petitioner states that the respondent, 
her husband, married her, according to Gris tian rites, at St. Joseph’s Church, 
Golden Rock, Ticuchirapalli, on 27th May, 1961. But soon after the marriage, 
the respondent behaved to her with great cruelty, and brought drumken young 
men to the house and attempted to constrain or induce the petitioner to submit to 
the indecent overtures. of those men. He also beat her and starved her, and 
in brief attempted to compel her to lead a life of prostitution. Because she resented 
this, and resisted the attempts with all he: might, the respondent forced her to leave 
the house in tember, 1961 and she has since been living with her parents, In 
paragraph 10, the petitioner also states that the ndent was leading an adulte- 
rous immoral life, visiting brothels and being friendly with prostitutes. According 
to the petitioner, the respondent is “ an incorrigible moral wreck.” 5 

The respondent was ex parte throughout. The Petitioner gave evidence as 
P.W. 1 broadly in support of the averments in the petition. She swore that the 
respondent tried his best to coax her to lead the life of a prostitute, and to submit 
to the indecent overtures of drunken young men brought by him to the house. After 
the petitioner was driven away, the respondent is, ing to her “ leading a bad, 
immoral life, consorting with lewd women.” P.W. 1 has supported Py P.W. 

.W. 2 


is the father of the petitioner, and, he also speaks to the cruelty of the respondent 
towards the petitioner, and to the subsequent profligate life led by the respondent. 


* MC: No. 2 of-1967. sos 11th Fobruary,. 1969, 
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P.W. 3 states that respondent some times made suggestions to him to visit women of 
bad repute, either at Tiruchirapalli or at a particular street in Srirangam Town. 

The ndent knew the addresses of women of bad repute. P.W. 4 gave evidence 
to m the same effect. That is all the evidence in the case, and the learned 
District Judge has accepted this evidence, and also recorded his satisfaction that 
there was no collusion between the parties, in making the decree nis. 


We are afraid that this evidence cannot amaunt to proof of the ground relied 
upon by the petitioner under section 10 of the Indian Divorce Act. Had the ground 
related to cruelty alone, the petitioner would indisputably, be entitled to succeed. 
We are satisfied that cruelty in an extreme and unbearable form has been proved 
in the case, both by the evidence of P.W. 1 and by the evidence of the other witnesses. 
There cannot be a greater degree of cruelty than to compel a‘chaste wife to submit 
to overtures of other persons, out of an ignoble desire to make gain by prostituting 
the wife. But, we are afraid that this ground, per se, will be quite insufficient to 
grant the petitioner the relief of divorce, the law specifically states that the petitioner 
must prove adultery coupled with cruelty, or, if another relevant section is to be 
resorted to, adultery coupled with desertion without vegeoneble excuse for two years 
or more. 


Adultery is the matrimonial offence, defined in the following manner, i 
standard treatises, such as Rayden on Divorce, Tenth Edition. Itis: 


“ Consensual sexual intercourse between a married person and a person. of 
. the opposite sex, not the other spouse, during the subsistence of the marriage.’ 


Judged by this test, there is no relevant evidence in the present record to prove 
adultery. It may not be always possible for the wife to give the name of the person 
with whom adultery was committed, but, indisputably, there must be such a specific 
individual, and there must be evidence from which a clear and rational inference 
could be drawn that adultery had taken place as between the erring spouse (her 
husband) and that individual. Needless to say, general evidence of the ill-repute of 
the husband, or of the lewd company that he was keeping. or even that he knew the 
addresses of prostitutes, and was seen with doubtful women, would neither prove 
nor probebilise adultery. It may be perfectly possible for an individual to keep 
such bad company and, still, not to commit adultery. Actually, the record appears 
to suggest, judging judging from the particular kind of cruelty exhibited by the respondent 

the petitioner, that the respondent must be a person or some perversity 
in the sexual impulse, and frequently, such a perverted jimpulse may find satisfac- 
tion in other activitics, without at all involving adulterous sexial intercourse. 


Under the circumstances, we are unable to accept the Reference, and to grant 
the divorce, though we are satisfied that the parties are not acting in ccllusion. 
` But, under section 22 of the.Act IV of 1869, in such a case, it is competent for the 
Court to grant the decree of judicial separation. This decree has the effect of a 
divorce a mssns st toro under the existing law. That form of the decree has been 
rendered obsolete'as far as divorce decrees proper are concerned: Accordingly; 
we grant.the petitioner:a decree for judicial separation. - 


Learned Counsel for the petitioner submits that it may still be open to the 
petitioner, if the respondent is continuing in his profligate ways and is committing 
acts of adultery with other women, to take out further pro for actual divorce, 
on the basis of evidence about such a specific act. We merely record this, with 
the observation that it may certainly be open to the petitioner to resort to such a 
remedy, if there is an pikaua basis for it, in the future. 


No costs, f ; g 
V.ME. ‘ fe 6 7 Ordered accordingly.” 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
$ (Special Original Jurisdiction.) 
Present :—Mar. Justiog P.S. KAILABAM. 


Antiseptic Employees Unit, represented by the Tamilnad Press ` 
orkers Union, Madras-2 - .. Patitioner® 


i NA P v. » 
The State Government of Madras, represented by its Secretary, 
Department of Industries, Labour and Housing, Fort St. x 
‘George, Madras-9, and another .. Respondents. 


seni Dae Be (XIF of toi); sections 10 (1) end 12 (5)—Order of the Government 
undsr-Administrative in charactsr—Demand for bomus—Reference declined om the basis 
of a prior sstilement—Not sustainable—Demaad for increase in dearness allowance and 
revision of grades and wages scales—Reference declined on the basis of prior settlement 
A tl cps na ge inisation to terminals settlement under seciion 19 
{2)—No interference called for—Writ. 
Payment of Bonus Act (XXI of 1965), section 34 (1)—Scope. 


closely to see if there was any material before the Government to support its 

conclusion, as if it was a judicial or quasi-judicial determination. . 
Section 34 (1) of the Payment of Bonus Act makes it clear that an agreement, 
settlement or contract of service before 29th May, 1965 will not be effective and 
the-provisions of the Act will govern the issue relating to bonus. The order of the 
Government refusing to refer the demand for payment of bonus relying on a prior 
settlement, will have to be set aside. The Government is directed to consider the 
i ion whether the Payment of Bonus Act, 1965 is applicable or not to the 
and decide the question as to whether a reference should be made or not. 


In regard to the demands for enhancement of dearness allowance and revision 
ee ee eee ee ee 
: ground that management was prepared to in accordance wi 
prior settlement under section 12 (3) of the Industrial Di tes Act and the rates 
compared favourably with the rates in other presses. The Court will not be 
justified in examining the materials that were available before the Government for 
coming to the conclusion. There is no material to hold that the Government: was 
in any way influenced by any extrancous material for coming to that conclusion. 
The order of the Government can also be sustained on the ground that no notice 
intimating the termination of the settlement as required under section 19 (2) of 
the Act was given by the parties. 


Petition under Article 226 of the Constitution of India, ing that in the cir- 
cumstances stated therein and in the affidavit filed therewi igh Court will 
be pleased to issue a writ of mandamus directing the first respondent State Govern- 
ment to-refer the dispute relating to all the demands contained in the order of the 
first respondent State Government in G.O.RtNo. 1306, dated 7th July, 1966 for 
adjudication under section 10 of the Industrial Disputes Act. 





* W.P. No. 2205 of 1966. 17th June, 1968. 








B.R. Dolia and G. Venkataraman, for Petitioner. 
T. Selvaraj, for the Government Pleader, for 1st Respondent. 
S. Swaminathan for K. Ramagopal, for 2nd Respondent. 


The Court made the following . ds 

ORDER. — This petition is filed by the Antiseptic Employees Unit represented 
by the Tamilnad Press Workers Union, for the issue o a writ of mandamus, 
directing the State Government to refer the dispute relating to all the demands 
contained in the order of the State Governmentin G.O.Rt. No. 1306, dated 7th July, 
1966 for adjudication under section 10 of the Industrial Disputes Act The second 
respondent is a journal represented by its partner one Sri Vyasa Rao. The journal 
is an English medical monthly with a circulation of 14,000 copies under the rame 
and style of ‘ Antiseptic”. Besides this, a monthly medical journal known as 
“ Health ” is also printed and published by the second. dent witha circulation 
of 3,400 copies monthly. There are 13 clerical staff and about 22 workers employed 
by the management. A settlement was arrived at between the management of the 
Press on the one hand and the clerical staff and the workmen on the other on 27th 
March, 1962 relating to service conditions of the staff, dearness allowance, bonus 
and gratuity. The agreement provided that the staff and the labourers should be 
provided with 24 months bonus a year. The agreement was to be in force for thice 
years. ‘The Madras Press Labour Union on 22nd April, 1965 made certain claims 
and the Tamilnad Press Workers Union also came out with certain claims on 7th 
June, 1965. On 13th August, 1965 an agreement was reached by the management 
with the Madras Press Labour Union for two years regarding the annual increment, 
dearness allowance, bonus and gratuity. The petitioner Union was not a rie le 
this agreement. Regarding the claims made by the petitioner Union, a i 
report was made on 20th January, 1966, and the Government declined to make a 
reference on 7th July, 1966. Hence this writ petition is filed for a direction to refer 
the dispute for arbitration. 

The impugned order is dated 7th July, 1966. It relates to six demands. The 
petitioner Union confines its relief to demands 1 to g in this petition and the other 
demands, therefore, need not be considered in this petition. 

Demand (3) refers to payment of bonus. The reason given by the Govern» 
ment for not referring the dispute is stated as follows : : 


“The bonus issue for the years 1962-63, 1963-64 and 1964-65 is covered by 
the settlement dated 27th March, 1962 entered into by the management with 
es Press Labour Union under section 12 (3) of the Industrial Disputes 
Mr. Dolia, the learned Counsel for the titioner submitted that the Bonus 
Ordinance was passed on 31st May, 1965 and the Payment of Bonus Act came into 
force on 20th May, 1965. Section 34 (1) of the Act enacts that the provisions 
of the Act shall have t notwithstanding anything inconsistent contained in 
any other law for the time being in force or in the terms of any award, ee 
settlement or contract of serviec made before the 2gth May, 1965. If the Act is 
applicable, no agreement settlement or contract of service made before 29th of May, 
I 5. can be relied on by the parties and the provisions of the Act will have to be 
applied. Section 22 of the Act enacts that where any dispute arises between an emplo- 
yer and hisemployees with respect to the bonus payable under this Act or with respect 
to the application of the Act to an establishment in public sector, then such dispute 
shall be deemed to be an industrial dispute within the meaning of the Industrial: 

isputes Act. Section 3 of the Act ides that where an establishment consists. 
of different departments or un ings or has branches, whether situated in the 
same place or in different places, all such departments or und: ings or branches 
shall be treated as parts of the same establishment for the purpose o computation 
of bonus under the Act. The proviso states that where for any accounting year a 
separate balance sheet and profit and loss account are prepared and maintained 
in respect’ of any such department or undertaking or branch, then such department 


or undertaking or branch shall be treated as a separate establishment for the pur- ' 
pose of computation of bonus under the Act for that year, unless such department 
or undertaking or branch was immediately before the commencement of that | 
accounting year treated as part of the establishment for the purpose of computation. 
of bonus. The Government have declined to make a reference on the ground that 
the bonus issue is covered by the settlement dated 27th March, 1962. As pointed 
out, section 34 (1) of the Payment of Bonus Act makes it clear that an t, 
settlement or contract of service made before 29th May, 1965 will not be effective 
and the provisions of the Act will govern the issue relating to bonus, if the Act is 
applicable. The Government haye not refused to refer the demand relating to 
payment of bonus on the ground that the Act is not applicable. The question as, 
to whether the Payment of Bonus Act, 1965 is applicable or not has to be considered. 
with regard to the demand made by the petitioner union. The reliance on the 
settlement deed dated 27th March, 1962 is an obvious error. The order of the - 
Government refusing to refer the demand for payment of bonus will have to be 
set aside, and is accordingly set aside. The Government is directed to consider the 
question whether the Payment of Bonus Act, 1965 is applicable or not to the demand 
and decide the question as to whether a reference should be made or not. i 


Demand (1) relates to enhancement of dearness allowance, and demand (2) 
relates to revision of grades and wages scales. The Government declined to refer 
the demand for enhancement of dearness allowance on the ground that the manage- 
ment was prepared to pay the staff the same dearness allowance agreed to be paid. 
under the settlement dated 139th August, 1965, under section 12 (3) of the Act 
entered into with the Madras Press Labour Union, and that that rate compared. - 
favourably with the rates in other presses. The Government declined co refer 
the demand for revision of grades and wages seales on the ground that the existing 
grades and wages compared favourably with those in similar establishments. 
The law relating to the power of the Government to make a reference has been 
laid down by the Supreme Court in State of Madras v. C. P. Sarathy!, State of Bihar v. 
D. N. Ganguly’, and State of Bombay v. Krishnan, and by a Bench of this Court 
in Government of Madras v. Workmen of South India Saiva Sidhanta Works Publishing 
Society, The above decisions were considered by this Court in Coimbatore District 
Textiles Mills Staff Union v. State of Madras*, and the position was summed up 


thus : : 

“ A consideration of the authorities cited above makes it clear that the High. 
Court cannot sit as a Court of appeal on the order passed by the Government. 
The Government in passing an order under section 10 (1) read with section 12 (5)> 
is acting in an administrative character (capacity) and it has the option to make 
a reference or not to make a reference on facts, taking into consideration the 
expediency in each case; the decision is for the Government to take and not for 

. the Courts to interfere. The Government will be justified in refusing to make a 
reference where the dispute is inconsistent with the agreement between the parties. 
But the Court will be justified in issuing a writ of mandamus if the Government 
did not act bona fide or base its conclusions wholly on irrelevant or extraneous 
materials or materials which were not germane for deciding the question whether 

_ a reference should be made or not.” 


- Mr. Dolia, the learned Counsel for the: petitioner, strongly relied on a deion 
pf the Supreme Court in. Bombay Union of Journalists v. State of Bombay’. 
The Supreme Court held: - i . 
“Tt is true that if the dispute in question raises questions of law, the appro- 
priate Government should not purport to reach a final decision on the said. 
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questions of law, because that would normally lie within the jurisdiction of the 
Industrial Tribunal. Similarly on disputed questions of fact the appropriate 
Government cannot purport to reach final conclusions, for that agam would be 
the province of the industrial tribunal.” : ‘ 
This passage is later explained by their Lordships as ing that the appropriate 
t is not precluded from considering even prima facie the merits of the 
dispute when it decides the question as to whether its power to make a reference 
should be exercised under section 10 (1) read with section 12 (5) or not, and that 
it must be held that a prima facie examination of the merits cannot be said to be 
foreign to the enquiry which the appropriate Government is entitled to make in 
dealing with a dispute under section 10 (1). : 

Mr. Dolia submitted that the order relating to demand (1) is unsustainable 
on two grounds, namely, that ths staff had not consented to accept the dearness 
allowance as agreed to by the Labour Union and therefore the settlement dated 
73th August, 1965, is not binding on the labourers. The Government has said 
that the management was prepared to pay the staff the same dearness allowance 
agreed to be paid under the settlement dated 13th August, 1965, and that that rate 
compared favourably with that in other presses. The statement that the rate 
compared favourably with the rates in other presses was vehemently challenged on 
the ground that there is no material on record to show that the Government com- 
pared the rates prevailing in other presses. I do not think this question can be 
gone into by this Court, for, as observed by the Supreme Court in State of Madras v. 
G. P. Saratky, the Court could not canvass the order of reference closely to see if 
there was any material before the Government to support its conclusion, as if it 
was judicial or quasi-judicial determination. The Government has the discretion 
to make a reference.or not. Considering the circumstances of the case there 
is no material for coming to the conclusion that the Government was not right 
in coming to the conclusion that the dearness allowance agreed to be paid com- 
pared favourably with the rates in other presses. 


Regarding the second demand for revision of grades and wages scales also, 
the Government on a consideration of the facts have come to the conclusion that 
the existing grades and wages compared favourably with those in similar establish- 
ments. I do not think in the circumstances, the Court will be justified in examin- 
ing the materials that were available before the Government for coming to the 
conclusion. Suffice it to say that there is no material to hold that the Government 
was in any way influenced by any extraneous material for coming to that con- 
clusion. these grounds, the order of the Government declining to refer demands 
(1) and (2) for arbitration should be upheld. 

Mr. Swaminathan, learned Counsel for the respondent submitted that the order 
of the Government should be upheld on legal grounds also. He submitted that 
under section 19 (2) of the Industrial Disputes Act, 1947 a settlement arrived at 
ahall be binding for such period as is agreed upon by the parties and shall continue 
to be binding on the parties after the expiry of the period aforesaid, until the expiry 
of two months from the date on which a notice in writing of an intention to terminate 
the settlement is given by one of the parties to the other party to the settlement. On 
record, there is no material for holding that any such notice as required under sec- 
tion 19 (2) of the Act was given to the management. In a recent decision of the 
Supreme Court in B. W. G. and S. Mills v. Workmen?, it has been held that the 
Tribunal had no jurisdiction to adjudicate upon any claim unless a notice’ under 
section 19 (2) had been given. The Court observed that when there is no notice 
as required under section 19 (2), it would follow that there is a subsisting award 
binding on the parties and the Tribunal will have no jurisdiction to consider the 
samt in a reference. Mr. Dolia, learned Counsel for the petitioner submitted that 
the decision will not be applicable to a case where the absence of notice under section 
1g (2). was not raised at the earliest point of time. I am unable to find any support 
— eee 
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dor this contention in the judgment. As seen from the decision, i 
agreement is not validly terminated under section 1g (2), it contiz 
and binding on the parties. Learned Counsel for the petitioner 
order of the Government cannot be sought to be supported o: 
mentioned in the order itself, and therefore this ground cannot be 
Even accepting this contention, I find that the order of the G 
to refer demands (1) and (2) cannot be interfered with. I am a 
as the failuret o give notice under section 19 (2) of the Act, goes t 
matter, the order cf the Government can be supported on that 


In the result, the writ petition is allowed with regard to dex 
demand for payment of bonus. The Government will consider 
ther the Payment of Bonus Act, 1965, is applicable or not and d 
the demand should be referred to adjudication or not. With ; 
{1) and (2), the writ petition is dismissed. There will be no on 
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IN THE HIGH COURT OF JUDICATURE AT w 
(Special Original Jurisdiction.) 
PRuseNT -—Mnr. Justion P, RAMAKRISHNAN, 
Q.A. Ganapathy 


v. l 
The Superintending Engineer, Vellore Electricity System, 
Katpadi Extension. Post, Vellore, North Arcot District 
and another 


Madras Civil Services (Classification, Control and Appeal) Rules, 8, 1° 
of Stats Electricity Board i } , 
Penal Cods—Punishment of dismissal—Good and ieni reason— 
not confined to offences involving moral turpitude—Offence under seci 
Code—Not a technical offence, but involving moral turpitude. 


Rule 8 of the Madras Civil Services (Classification and Co 
Power to the punishing authority to exercise his power of punish 
sufficient reasons. Rule 17 (c) (i) of the Rules is a rule of proce 
lay down any restriction that it shall apply only in cases of 
moral turpitude or moral. delinquency. 


Even from the point of view of the moral turpitude test the 
section 294-A of. the Penal Code does not stand in the same fo 
offences like contravention of traffic regulations or the licensing 
no sensible person will take into account for imposing a dep: 
ment. Conduct of an unlicensed lottery appears to be a mo: 
offence, than such petty contraventions and a subordinate who 


Participating in an illegal lottery, must be considered to have cc 
graver offence. 


The conduct of the petitioner in organising the unlicensed 
and with wide publicity is certainly prejudicial to the reputatio1 
the Electricity Board. It would have gravely affected the i 

2 or. 


fashion, to go un 
Petition under Article 226 of the Constitution of India, pri 


circumstances stated therein, and in the affidavit filed therwith 
will be pleased to issue a writ of certiorari calling for the records rel. 
of the Chief Distribution Engineer, Madras State Electricity Boa 


476-L/63-1 dated 20th July, 1963, confirming the order of the 
a 
* W. P. No. 4150 of 1965: ~ ; 





Puga Vellore in Memo. No. SEV. Adm. (4) 851/62 dated 14th December, 1962, 
quash the said order and made therein. 

K. E. Venugopal, for Petitioner. 

C. Ramakrishnan, for Respondents. 

‘The Court made the following , 

Orpzr.—The petitioner in this writ petition is one C. A. Gana y. He was 
employed as a Clerk in the oe Madras Electricity Department eae Ba 14th July,, 
1947. He was promoted as telephone machanic on gth September, 1955. He was, 
elected as the Sccretary of the Government Electricity Employees’ Union, 

Papanasam. He was then transferred to Vellore. The Electricity Department of 
the Madras Government was abolished on 1st July, 1957, and in its place the Madras 
State cies Board, a statutory body, was constituted, and the petitioner con- 
tinued his employment under the State Electricity Board. He was elected as the 
Secretary of the Madras State Electricity Board Employees’ Union, Vellore System, 
consisting of about 2,000 workers, soon after 1st November, 1957 when he joined 
the Vellore Electricity System. Several charges were framed against him at this 
period by the Department on one ground or othsr. The petitioner alleges that the 
charges were framed against him for the indirect purpose of victimisation because 
of his trade union activities. But we are not concerned in this writ petition with 
these charges, because no punishment was actually inflicted on the petitioner in 
pursuance of those charges. What we are concerned with, however, is the conse- 
giene which followed when the petitioner organised a lottery on 19th June, 1960 
or the purpose of raising a fund to help the workers involved in accidents in the 
course of their employment as well as to provide for the families of the workers who 
meet with death in such accidents. The petitioner not being well conversant with 
criminal law did not know that before he could take part in such a lottery, prior 
approval of the Government under, section 294-A of the Indian Penal Gode was 
necessary and that a lottery without such prior approval would be illegal. He was 
prosecuted for the contravention of section 294-A of the Indian Penal Code before the 
the Additional Sub-Magistrate, Vellore, convicted and fined Rs. 200.. On 5th 
fey: 1962, soon after this conviction he was aksed to show cause by the respondent, 

departmental superior, as to why he should not be dismissed from service by 
reason of his conduct which led to his conviction in the Criminal Court for an offence. 
under the Indian Penal Code. On 14th July, 1962, the petitioner submitted a 
reply that since an appeal against his conviction before the District Magistrate was 

pending, no further action Thoil be taken. The District Magistrate, Vellore, 
dismissed the appeal on 28th July, 1962, but reduced the fine from Rs. 200 to Rs. 20. 
The District Magistrate appears to have made the comment in the course of his judg- 
ment that in taking part in the lottery, the petitioner was not actuated by any) motive 
for personal gain. He asked for some more time from the sSupermtending 
Electricity System, Vellore, who was the punishing authority, for submitting his 
explanation in the departmental ae ests the matter involved complicated 

tions. But by order dated 14th 1962 the Superintending Engineer 

the petitioner from service. Itis alleged by the petitioner that in punish- 

serie reagent yee the facts that surrounded his conviction were not taken into 
consideration but only the mere fact of conviction was considered. His appeals to 
the higher authorities were all dismissed, and he has filed this writ petition for the 
issue of a writ of certiorari under Article 226 of the Constitution quashing the above 
order. 

The charge framed against the petitioner is this: 

“The Qollector of North Arcot District, Vellore, has stated that Sri Q.A. 
Ganapathy, Telephone operator (on leave) and Sri T. V. Selvaraj N.M.R.,, have 
been convicted under section 294-A of Indian Penal Code in C.C. No. 165 of 1962 
.of Sub-Magistrate I, Vellore. 

It is proposcd to dismiss Sri C.A. Ganapathy and Sri T. V. Selvaraj, from 

service as per-rule 17 (c) (i) of the Madras Civil Services (Classification, trol 

and Appeal). Rules. 


Sri C.A. Ganapathy, Telephone Operator (on leave) and Sri T.V. Selvaraj, 
N.M.R., are directed to show cause why they should not be dismissed from service. 
Their explanation should reach this office within a week from the date of receipt - 
of this memo., failing which it will be construed that they have no explanation 
to offer and further action taken as propostd in para. 2.” ' 


A further memo. was served on the petitioner on 24th July, 1962 after his explanation 
to the earlier memo. was received. In that explanation he had stated that as he 
had filed an appeal, further action should be dropped. Thereafter the authority 
came to a provisional conclusion about his.guilt and asked him to show cause why 
he should not be dismissed on the charge. But in the meantime, the appellate 
Court delivered its Judgment on 28th July, 1962 wherein two points are mentioned. 
One is that the petitioner had not derived any pecuniary interest from the transac- 
tion and secondly ths petitioner was likely to lose his job on account of his conviction. 
These circumstances were taken into account by the a te Court to reduce the 
fine to Rs. 20. ‘Thereafter the impugned order of dismissal was passed by the. 
Superintending Engineer on 14th December, 1962. In that order reference is made. 
to the fact that conducting a lottery without prior sanction from the Government 
(and the Board) was an offence under section 294-A of the Indian Penal Code and 
it also involved a violation of rule 5 (1) of the Government Servants’ Conduct Rules, 
which are being followed for the staff of the Electricity Board. The order also states 
that the further time of 15 days which the petitioner asked for submitting his expla- 
nation on 5th August, 1962 was granted to him, but upto the date of the order, 
namely, 14th December, 1962, the petitioner had not submitted his explanation. 
Therefore, he was dismissed from service. ` : . 


Learned Counsel for the petitioner, urged in the first place that there is a refer- 
ence in the order of the respondent Superintending Engineer, to :the violation of 
rule 5 (1) of the Government Servants’ Conduct Rules, which refers to a Govern- 
ment servant soliciting subscription for funds, as amounting to breach of the conduct 
rules. It is urged that no separate memo of charges was served on him for this 
contravention. As against this, it is pointed out on behalf of the respondent, that 
the order of punishment says that the petitioner was punished really for the conduct 
that led to his conviction and not for the violation of rule 5 (1) of the Government 
Servants’ Conduct Rules. At hearing of the writ petition, learned Counsel for 
the respondents, Superintending Engineer, Vellore Electricity System and the Chief 
Distribution Engineer, Madras State Electricity Board, represented that they relied 
only upon the circumstance of the conviction, and not upon any violation of the ` 

t Servants’ Conduct Rules, for supporting the order of dismissal. There— 
fore the petitioners objection of there being no separate charge for the contravention. 
of rule 5 (1) of the Government Servants’ Conduct Rules, appears to lack substance: 

The second point urged by the learned Counsel for the petitioner is that on. 
dealing with the charges the respondents treated the factum of conviction as the 
ground for dismissal of the petitioner. They failed to take into consideration that 
what is material in such cases is the conduct that led to the conviction. This point 
18 stressed in rule 17 (c) (i) of the Madras Civil Services (Classification, Control and 


Aren Rules-where it is laid down that the i ts of sub-rules (a) and (b), 
(that is the provisions for a detailed enquiry) not apply where it is proposed 
tó tapolo pa a meiuber of service any ofthe penales wich boned in rule 8 or 9 on the 


sen O lech led to his conviction in a criminal Court. The same emphasis on con- 
duct which led to the conviction in a criminal Court, is also found in Article 311 (2) 
proviso (a) of the Constitution, where it is stated that in such a case the detailed 
enquiry laid down in Article 311 (2) could be dispensed with. It appears to me that 
the objection raised by the learned Counsel for the petitioner that the authorities 
merely laid stress on the factum of conviction of a criminal offence has no substance, 
ignoring th fact that led to the conviction. At the time when the charge was framed 
and the provisional conclusion was arrived at, the petitioner was clearly mformed 
that he was being proceeded against under the provisions of rule 17 (c) (i) of the 
Madras Civil Service (Classification, Control and Appeal) Rules by reason of his 
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conviction. This clearly implies that it was the circumstances that led to his con- 
viction which were in the mind of the authorities. These circumstances were also 
in the knowledge of the petitioner. In the actual order of punishment passed on 
14th December, 1962, the circumstances that the conduct of a lottery without prior 
sanction from the Government was an offence under section 294-A of the Indian 
Penal Code, was prominently stressed. Therefore, it cannot be. held the authority 
in pmposing the punishment merely took. the conviction into consideration and ignored 
the conduct of the petitioner. Again it was argued by the learned. Counsel for 
‘the petitioner that if the authorities had in mind the conduct of the petitioner more 
prominently than the conviction, they would have referred to two circumstances 
mentioned by the District Magistrate in his appellate Judgment, namely, (1) that 
the petitioner had not acquired any pecuniary gain for himself by the lottery 
and (2) that thecase deserved only a small fine ; while the order of the punishing 
authority does not state that fact in express terms it must be inferred that the authori- 
“ties considered that the conduct of a lottery in ‘contravention of the Indian Penal 
‘Code was a serious misconduct apart from the question whether ‘the subordinate 
gained pecuniary benefit thereby and that it provided good and sufficient cause for 
Imposing penalty on the `s inate concerned. That the existence of good and 
sufficient reason for imposing a~ punishment’ in the case of disciplinary matters 
against a Government servant ad provided in rule 8 of the Madras Civil Services 
(Classification, Control and A: ) Rules, is the real criterion on such ‘cause has 
been laid down by a Bench of Court in Kuppuswami v. State of Madras}, Further, 
it may be pointed out that in the judgment of the District Magistate in appeal he 
has deliberately reduced the sentence of fine, stating as one of the reasons ` therefor 
the liklihood that the conviction would entail the petitioner’s dismissal from service. 
It will not be proper now for the petitioner in such circumstances to rely upon the 
Teduction of the sentence of fine by the District Magistrate in eppeal, for holding 
that his conduct which led to the conviction did not amount to good and sufficient 
teason for disciplinary ection under rule 8 of the Madras Civil Services (Classift- 
«ation, Control and Appeal) Rules. 


Learned Counsel for the petitioner Sri K. K. Venugopal next argued that the 
offence in this case is purely technical without mans rea. ere is no moral delin- 
„quency or moral turpitude involved im the commission of the offences ; in mich cir- 
cumstances it will be wholly inappropriate to proceed-against the petitioner depart- 
méntally. He also referred to two circumstances in this connection. One is that 
in certain Standing Orders evolved for the aporna of the State Electricity Board 
. subsequently in October, 1965, two Standing ers have been framed, one pees 
“with conviction for offences involving moral turpitude (Standing Order No. 24) an 
another dealing with participation in a lottery (Standing Order No.’ 33): This, 
-according to the learned Counsel, would show that it could not have been the inten- 
tion, even before the aforesaid amendment tothe Standing Orders, to i 
departmental ishment on an employee of the Elegtricity Board for an offence 
-which did not involve moral turpitude. | 

- The learned Counsel also referred me to certain observations found in authorities 
n criminal law, as well as in prior decisions on the question of moral turpitude in 
cases of conviction for criminal offences. First of the seats Obiora finn in 
“A Text Book ot ala peas by George Whitecross Paton’ Third Edition at 
page 318 was to: 

’ {In considering the material elements of crime, Dr. Allen stresses intrinsic 
Wro and social expediency as two of the most important factors which 
have led to the designation of certain conduct as criminal Jerome Hall finds the 
a of a crime in social harm involving moral culpability. This 
is a factor which cannot be disregarded in studying the evolution of the crimmal 
-law, but it is not true that this is the only point to be considered. Cutting acroas 
- this notion of intrinsic wrongfulness are what have been called the ‘ Public welfare 


Pena atte 
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offences, which involve no moral delinquency, but are intended to secure the effac- 
tive regulation of conduct in the public interest. Thus no moral slur is cast on a 
person who is convicted of driving a motor-car without showing a rear light, nor 
18 it necessary to prove that the defendant knew that his lamp was not a light.” 


‘There are also decisions dealing with laws setting down disqualification of candidates 
for election to Panchayat Boards under.the Panchayat Act, on the ground of convic- 
tion for offences involving moral turpitude or moral delinquency. In this ca 

fall decisions in Chelladorai v. Somam!; (by Anantanarayanan, J., as he then was 
and Karuppiah v. Inspector of Panchayat and Collector of Ramanathapuram', (by Venkatadri, 
J.). In the former decision at page 57 there is the following observation 


“In my view, applying the approach of negative exclusion, which may be. 
fruitful in such cases, it is clear enough that all technical and formal offences, 
and offences not involving mens rea would be automatically excluded. Neat, 
an offence like rash and negligent act causing the death of a person, may be pre- 
sumably excluded, for, though rashness and negligence are states of mind, they 
do not involve a guilty intention, and are not states of mind per ss i 
the moral law. But where such an offence as criminal conspiracy, or waging war 
against an established Government (Government of India) (section 121, Indian 
Penal Code) is committed, it is very difficult to accept, the validity of the deci- 
sion that ‘moral delinquency’ is not involved, because the notice is not personal 

“but political After a careful consideration of this aspect, I am inclined to feeb 
that any grave criminal offence, which involves an element of guilty knowledge, 
and which thus transgresses the maj of the law of crimes, will j 
involve also an element of ‘moral clinquency’ because of its anti-social con- 
tent. To hold otherwise would admit in the application of the definition, a 
chaos of relativity.” oer: O 

Put these decisions arose in the. context a AN of the Panchayats Act 
where a disqualification had been specifically defined as arising out of conviction 
for offences involving moral o ouae o moral turpitude. There is no such defl- 
nition of the disqualification found in 8 of the Civil Services (Classification and. 
Control) Rules which, as already mentioned, gives power to the ishing authori 

‘to exercise his power of pumishment for good and sufficient reasons. 17 (c eA 
of the Rules is a rule of procedure ; it does not lay down any restriction that it shall 
apply only in case of offences involving moral turpitude or moral delin 2 

t is therefore important to bear in mind, while, dealing with a case oe oa 

ment of a departmental subordinate governed by the Civil Servies (Classification. 








and Control) Rules under rule 8, is to:find out whether the procedure under rule ‘ 


17 (c) (i) Eas been correctly followed, and whether the test of good and sufficient 
reason is satisfied. The approach of this Court will not be from the point of view of 
an appellate authority sitting in judgment, as that is not the of the fimction_ 
of this Court while exercising powers under Article 226 of the stitution. But 
the jurisdiction of this Court, while exercising powers of control under Article 226 of 
the Constitution, will be to determine whether the pumishing authority in relying- 
on the conviction had no material at all for applying the good and sufficient reason. 
test and whether circumstances wholly extrancous to the matter in issue, namely, the 
conduct of the subordinate concerned have been taken into account. Mala fides on. 
the- part of the punishing authority will also be another criterion in such cases. 


Before taking up the consideration of the case from the aforesaid points of view,. 
I will briefly extract certain remarks found in Gour’s Penal Law of India, which will. 
be relevant in the context of the attack made by the petitioner’s lezrmed Counsel that 
the offence under section 294-A; Indian Penal Code, is purely technical and that no- 
reasonable employer would construe itasa ground of misconduct, on the part of a 
Subordinate. Itis urged that a conviction under section ney Indien Penal Code,. 
is similar to convictions for routine traffic offence under .this M.V. Code, offences 
under the City Municipal Act, for faihure to take licences from the Corporation 





“1. ILR (1964) 1 Mad. 134; (1964) 1 ML.J. 355, 2, (1965) 2 MLJ. 137. 
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the like. Itis urged that no sensible person would treat such convictions as anything 
more than technical violations of the law and not as offences involving misconduct 
justifying drastic disciplinary action under the relevant service rules. 


In the commentary in Gour’s Penal Law of India, 8th edition under section. 
29094-A at page 1756 itis observed: ` > ; ; 


“In a lottery, the participants merely buy a chance, the happening of which 
is wholly beyond their control. The mischief of gambling affects only the 
actual players. As such, it is comparatively limited. That done by à lottery is- 
widespread. 


If we bear the abovesaid observations in mind, even from the point of view of the 
moral turpitude test, the contravention of section 294-A does not stand in the same. 
footing as technical offences, like contravention of traffic regulations or the licen-- 
sing regulations which no sensible person will take into account for imposing a. 
departmental punishment. Conduct of an unlicensed lottery a to me a 
more serious type of offence, than such petty contraventions, sae E 
who takes the risk by participating in an illegal lottery, as is in this case, must be- 
considered to have committed a much graver offence. The true principle in. 
such cases appears to be the one laid down in Pears v. Foster!, where rd 
M. R. observed: ; ` ` 


* The rule of law is, that where a person has entered into the position of servant,. 
if he does anything incompatible with the due or faithful discharge of his duty to- 
his master, the latter has right to dismiss him. The relation of master and 
servant implies necessarily that the s¢rvant shall be in a position to perform his 
duty duly and faithfully, and if by his own act he prevents himself from doing: 
so, the master may dismiss him ASN What circumstances will put a servant into 
the position of not being able to perform, in a due manner his duties, or of not 
being able to perform his du in a faithful manner it is impossible to enumerate. 
Innumerable circumstances have actually occurred which fall within that- pro- 
position, and innumerable other circumstances which never have yet 

will occur, which also will fall within the proposition. But if 
a servant is guilty of sucha crime outside his service as to make it unsafo 
for a master to keep him in his employ, the servant may be dismissed 
by his master; and ifthe servant’s conductis so grossly immoral that all reasonable 
men would say that he cannot be trusted, the master may dismiss him.” 


In the same case, Lord Justica Lopes observed: 

“Tf a servant conducts himself in.a way inconsistent with the faithful dis- 
charge of his duty in the service, it is misconduct which justifies immediate dis- 
missal. That misconduct, according to my view, need not be misconduct in 
the carrying on of the service or business. It is sufficient if it is conduct. 


1. (1886) L.R. 17 Q.B.D. 536, 539, 542. 
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which is prejudicial or is likely to be prejudicial to the interests or to the reputa- | 
tion of the master.” _ oes 
This decision has been followed by the Bombay High Court in Madha Singh 
v. State of Bombay} - i TAO NAN ted 
For the purpose of the present case, I will m particular lay stress on the portion 
of the remarks of Lord Justice Lopes : 
`- “ That misconduct, according to my view, need not be misconduct in the 
` carrying ‘on of the service or business. It is sufficient if it-is conduct which is 
prejudicial or is likely to be prejudicial to the interests or to the reputation of 
the master.” : : : 
In the. present case, the conduct of the petitioner is certainly conduct which is 


rejudicial to the reputation of the Electricity Board. In fact, the drawing of the 
Aptery in this case was held in the Town Hall of Vellore with wide publicity. It 
came to the knowledge of the authorities that the lottery conducted in this fashion 
publicly was an unlicensed lottery.- It would have gravely affected the reputa- 
tion of the employer, the Electricity Board, if it has allowed one of its servants, 
who had contravened the criminal law im this fashion, to go unpunished. `. 
Reference was made finally by the learned Counsel for the petitioner to‘ cer- 
tain .observations of a Bench of this Court in Embaru v. Chairman, Madras Port 
-Trust*, where the Port Trust dealt with one of its servants under a Standing Order 
which was similar in T ope Da P rule.17 (c) (i) of the Madras Civil Services 
Classification, Control and Appeal) Rules, dispensing with a regular enquiry 
ealmg with a. conduct which led to a criminal conviction. Relying upon i 
argument. that strictly speaking in such a case a second opportmnity to show cause 
against the proposed punishment after- the punishing authority had provisiona 
‘come to the conclusion, which is provided both in rules 17 (a) @) and (c) as we 
as in Article 311 of the Constitution, need not be given when: the departmental 
action is initiated on the basis of the conduct which led: to the conviction the Bench 
observed: 7 ` - : : 
“Although such an opportunity wds not given, there is nothing in the record 
to show that the Chairman of the Port Trust ‘did not take into consideration 
all the relevant factors before deciding on the dismissal of the workman.’ That 
authority might have been no doubt well advised in a tase coming’ under section 
17 (3) of the Standing Orders (similar to rule 17 (c) (i) of the Madras Civil 
Services (Classification, Control and Appeal) Rules, if he were to give an o or- 
~ tunity to the workman concerned to show why the punishment of dismissal uld 
not be inflicted upon him. But assuming that it erred in not so doing it is very 
. doubtful whether the jurisdiction of this Court under Article 226 of the Consti- 
tation could properly be invoked.” . : : ; 
But, as I mentioned earlier in this judgment, the record of enquiry in this case 
shows that in fact a second opportmity was given to the petitioner by the pumish- 
ing authority to show against the punishment m a subsequent memo, - i 
For the abovesaid reasons, I am of the opinion that there is no merit in this 
writ petition, which is dismissed. No order as to costs. 7 í l 
V.S. ‘ 7 . f Petition dismissed.. 


1. ALR. 1960 Bom. 285. 579: I.L-R. (1964) 1 Mad. 589 at 593. 
2 (1964) 2 MLL. 349 : (1964) MALI. (Cri) ` . 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. _ 
Present :—Mr. Justiczg A. ALAGIRISWAML a 
Jayarama Mudaliar aes .. Appellani*. 


D. j 
Ayyaswami Mudaliar and others $ .. Respondents, 
Transfer of . Act (IV of 1882), section Lis dens—Docirins of—Appli- 
“a ili ed Improvement Loans Act (XIE of 1888), section ‘7 (c}—Revenus sales 
in respect of loans taken under ths Act—Appticabihty of principle of lis pendens.. 
` The principle of lis perdens enacted in section 52 of the Transfer of Property 
Act would not extend to an involuntary alienation in execution of a mortgage 
f decree where the mortgage was prior to the suit in which the doctrine is relied 
on. The rights of the i Sea in execution of such mortgage decree would 
date back to the date of the mortgage. - 


_ The doctrine of lis perdens does not affect sales under the Revenue Recovery 
Act. Butin view of the provisions contained in section 7 (c) of the Land Improve- 
ment Loans Act, 1883, the principle that lis pendens cannot apply to revenue 
sales is confined to the property for the improveroent of which the loans under 
that Act were taken not all the properties covered by the revenue sales. 

. l against the Decree of the District Court, North Arcot at Vellore in 
Appeal Suit th of 1962, preferred against the decree of the Court of the Subor- 
<dmate Judge of Vellore in Original Suit No. 53 of 1959- ; b 

V. V. Raghavan, V. N. Krishna Rao and B. Balaramaling am, for Appellant. 
. . T. R. Ramachandran, K. Chandramouli and R. Shanmugham, for Respondents 1 and 

6 to 9. gh Mieke =f : : . - ; ; 

The Court deliveréd the following - i ` Vale ee A 

- Jupomenr.—One Muniappa had ‘three sons, Doraiswami, Chidambara and 

Govindaswami. Doraiswami died on 24th September, 1937, leaving two sons, 

Munuswami, the first defendant, and Ayyaswami, the plamtiff Defendants 

2 to 5 are the first defendant’s sons. Chidambara is the 6th defendant. Govinda- 

swami’s sons are defendants 7, 8 and 9, and his widow is the roth defendant. The 

12th defendant, who is the fappellan before this Court, is an alienee from the 
first defendant under Exhibit B-7, dated 7th July, 1958, in respect of items 5, 15 to 

19, 24 and 28 of the ‘B” Schedule; under Exhibit B-51, dated 15th July, 1960, of 

i 18, 20, 29, to 27 and 31.0f the same schedule under a revenue sale and from 

st defendant ‘ixhibit B-15, dated 24th July, 1960 of item 32.. It should be.men- 

tioned that Exhibit B-15 relates to the sale of an oil engine and pumpset. In 
respect of the last item, both the Courts below have held that the alco ihi 
item to the 12th defendant is valid and is not hit by Hs pendens. In respect of the 
alienations covered by Exhibits B-7 and B-51, they have held that both sets of 
sale are hit by Lis pendens, becausé the pauper petition im this case was filed on 2grd 

June, 1958. - ES - ARRE T E 

Exhibit B-7 is a case of vohmtary alienation., Therefore, the argument on 
behalf of the 12th defendant-ap t that it is not hit by As pendens, as the aliena- 
tion ‘was in discharge of an earlier obligation due by the first defendant, cannot be 
accepted. The decisions relied on by the 12th defendant cannot help him. In 

Chinnaswami v. Dharmalingam’, the learned es quote with approval 

the opinion expressed by Mukherjee, J., in Ram Lal v. Janaki Prasad*, to the 

following effect: i oy, oe : 

“ The rule (lis pendens) only applies to transfers by the plaintiff or defendant 





of their respective interests after the suit, including ers by Court sale in 
*S.A. No. 1173 of 1964. 19th July, 1968. 
1. (1932) 63 M L.J. 394: AIR. -1932 Mad. 2. A.I.R. 1931 All. 466. 
566 at Pp. 
27 


n 
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money decrees against either party. But it does not apply to previously exist- 
ing transfers (including ‘mortg: gcs) or legal proceedings to enforce ruch trensfers 
by those entitled. On principle, the sale in pursuenct-of a mortgz ge decree, 
the mortgzge having been executed before the institution of the suit, is not 
affected by the doctrine of lis pendens.” 


In this casc, the sale in Exhibit B-7 was not in execution of a mortgege decree, 
_ though the 12th defendant had- obtained a mortgr ge decree egainst the first defen- 
‘dent on the foot of a mortg: ge executed by him before this suit was- instituted. 
Therefore this decision cannot him. If the reth defendant had executed the 
mortgage decree obteined by him and brought the properties to sale end purchased 
them, -then different -considerations may arise. ‘The decision in Rasool Saheb w. 
Hamida- Bibi1,-Jays down that the doctrine -of His pendins-is not to be extended to 
cover an involuntary aliénation in execution of'a mortgage decree; where the, 
mortg2ge was prior to-the suit, relied-on as operating to affect'the rights of the 
parties under section 52 of the Transfer of PropertyAct; and the rights of the pur- .: 
chaser in execution of the mortgage decree dates back to the date of the mortgage. | 
That again cannot help the appellant. Therefore, the conclusion of the Courts 
below thet the sale, under Exhibit B-7 was affected by lis pendens is correct. _ 
`~ In respect of. the revenue sales in which the reth defendant- purchased the 
ies under Exhibit B-51, however, the position is somewhat difficult.- The 
-sales were held under the Land Improvement Loans -Act for the loans teken by 
. the first defendant. Ponnunvami v. Obul Reddi*, lays down clearly hat the doctrine 
of lis pendens docs not affuct sales under the Revenue Recovery Act. . But, on behalf 
of the plaintiff two points are urged. One is that the sales would 2fiuct only the 
share of the first defendant, end secondly, that in any case, the principle that lis 
pendens cznnot apply to revenue sales can only relate to the property for the improve- 
ment of which the lozn under the Land Improvement Loans Act has been icken. 
Under section 7 of the Lend Improvement Lozns Act Ce of 1883), the 
loans granted under that Act may be recovered: (a) from borrower as if they 
were arrears of lend revenue due by him; (b) from:hi ‘surety, if any, as if they were 
arrears of lend revenue due by him; (c) out of the lend for the benefit of which.the 
loan has been grented, as if they were arrears of lend revenue due in respect of | 
that land; and (d)...... ~... (does not arise in this cass). Thus the land itself | 
is liable and not merely the share of-the person who took‘the loan. But the other 
contention that the revenue sale could only 2ffict property in respect of which the 
loan under the Lend Improvement Lozns Act was taken by the first defendant, 
is a valid one. It does not appear whether all the properties which were told in 
revenue sale and conveyed under Exhibit B-51 were lends for the improvement 
of which the loan was . This question has not been considered’by the Courts 
below, and therefore, in any case, the matter will have to be considered from that 
pomt of view. - -> $ a 
In the circumstances, therefore, I think it is suffcient if in the final decree 
proceedings, the trial Court were to consider what were the properties for the 
improvement of which ihe loans under the Lend Improvement Loens Act were 
taken by the first defendant, in respect of those properties alone ihe coctrine of 
lis will not apply. In respect of other properties, the doctrine of lis pendens 
iN apply. The trial Court cen teke evidence for the purpose of decicing the pro- 
perties in respect of which the loans under the Land Improvement Lozns Act were 
taken. With this modification, the Second Appeal is dismissed. The parties 
will bear their own costs. - - i 
As regards the mortgege decree which was part of the consideration for the 
sale deed, Exhibit B-7, executed by the first defindent in favour of the reth defen- 
dant, it should be possible for the 12th defend: nt to execute it on the ground that 
the sale hcving becn found to be <ff.cted by Us pendens, the considerztion for the 








1, (1949) 2 M.L.J. 534: ALR. 1950 Mad. 2 (1939) 1 M.LJ. 152: ALR. 1939 
189. Mad. 256. 
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sale has feiled, and therefore the time teken should be excluded under section 14 

of ths Limitation Act, end that he should be allowed: to execute the decree: This 

should not be.t: ken’ ar'implying that ‘the question as to whether the decree is-bind- 

ing eg inst defendants oO er Peres the ‘first ‘defendant has been” ‘decided "in m 
appeal. 


v.s. = Sea “Ts eat org ` Order accordingly. 
IN THE HIGH. COURT OF JSUDIGATURE AT “MADRAS. 


Paint Ma. M. Anarianiaatanan Chi foe e EEIE 
MONATAN S A gi 


The Man: gement of Mj. Natarajan Lignin Works, , Madras dlate 


D. TAF 
OE E E ira 


Govindaswami Neicker snd others l gh ook ae ae PA p pideits. 


D Act (XIV s “section 12, nibere (6 
eei Done a Bo igh) ition 1," mb andum -of. {ghia -behalf—No- 
-tepidiation Of the agreement for Wit yetis Fir. if could resili From, représentation, i 


Section 12, sub-clause (3) of the Industrial Disputes Ast, 1947, iequires that 
‘a memorandum ofithe settlement must be,“ ‘signed: by the parties:to. the dis 
“pute.” fee A os r 
In. the presènt oases the frm ‘permitted the Works Meneger to eppear oti iie 
- behalf, ¿nd to take’ part-in the’ conciliation proceedings.” He held out that he 
was entitled to re t the’ firm for all purposes, end he signed 1 the ¢ greement 
as ee ' firm. The’ opposite party (the workmi n): ws L‘boirng 
the belicf that the Works Meins ger represented the firm for all p purposes. 
The coma now ba permitted’ tp resilo from the represehtation.~ This 
case of estoppel end it amounts to estoppel becpuse of conduct altering 
e situation, end rights of partiés. Further, it amounts to zeqiticscence, since 
the firm must have been immediately aware of the sgreement-signed by -the 
-~ Works Mznzger, but it took-no š ogee or 
“ agency, till the worker sought to i t the agreement two years: 
Tt'is difficult to ac t the-afyument that, by the mere use of the words 
- « signed: by the- parties to ute,” the Legislature, excluded all representa- 
tion or egency.. No such words o exclusion are to be foimd in the.statute.. The 
3 party, may himself sign, or-he may sign ae a 
: tative, who-could validly sign on his 
Appeal under Clause 15 of the Letters Patent aginst the Order of The Hon'ble 
Mr. Jone haret cares 6th November, 1964 and made in the exercise 
of the Special Original Jutjsdie stion of the High Court in Writ- Petition Nò. 561 of 
1963, presented under 226 of the Constitution of India to’ of the Labo writ i 
certiorari calling for the records in G.P. No. 51 of 1963 on the file of 
Court, Madras, end quash the order therein dated 28rd- April, 1963 end ee 
consequential order of the third respondent dated rgth Merch, 1963 in G:O. Rt. 
+62 issuing a certificate for the collcction of the amoynt declared in said order 
of the second respondent dated 2grd April, 1963. i ; : 
i F. Thiagarajan, for N. Suryanarayana, for Appellant: 
_ S. Ramasubramaniam for M/s. Aiyar and Dolia, for Respondent No. 1. 
Government Pleader, for Respondent 2 and 3. 
The Judgment of the Conrt was delivered by 


i Anrantanarayanan, C.F7.—In certzin conciliation proceedings under section 12 
of the Industrial Disputes Act, 1947, the respective partes wure the Min gement 


* W. P. No. 109 of 1965. ` l ; a -13th August, 1968. 








` consider the effect o 
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Of ‘Natarajan Engmecring Works (appellant); and an individual worker named 
oN Ultimately, mh the course of the conciliation proceedings, 
a settlement of “ nae matters in dispute ” was reported to the Conciliation Officer, 
‘and a memorandum of the settlement was drawn up under the terms of section 12, 
sub-clause (3) of the Act. Section 12, sub-clause Og eee 
Tandam timst be “signed by the parties to the dispute.” no, 
t 
cl BPO tt, teon baie ange aan of these conciliation proceedings till the 
the appellant firm was represented byyits Works 
Magi, who is the acon signatory on behalf of the Ben in the merrand 
of s t. It is not denied before us by the appellant firm, that it did permit 
its Works Manager to represent the firm in the conciliation proceedings before 
the concerned Officer. But the contention of the firm is this:— The Receiver 
of this firm had sent a communication to the Conciliation Officer on an earlier 
date, and had advanced in that communication the contentions of the firm with 
regard to certain of the aspects of the controversy. The firm contends that though 
its Works Manager was authorised to take part in the conciliation proceedings, 
the authority did not extend to the acceptance of the terms of settlement, or to 
signing the memorandum of settlement. . The settlement is at variance with 
certain of the proposals contained in the earlier letter of the Receiver, that we have 
referred to. Hence, when, in 1963, which is two years later, the concerned 
employee attempted to enforce the terms of the pettlement, this firm put forward 
the contention that the terms were not binding on the firm as the signature on the 
-memgrandum.by the Works Manager did not bind the firm and further was opposed 
to the provisions of section 12. This is the short point argued before us. 


“Learned Counsel for the firm (Sri V. Thyagarajan) has drawn our attention 
to several authorities. Of these we might first note the observations in Halsbury’s 
Laws of England, Third Edition, Volum I, page 148, to the effect that, as a general 

position, a person may do by means of an agent, whatever he has power ‘to do 
himself, but that there is one recognised ee aE where the transac- 
Bey e E eee ae himself. 
„The argument is that section 12 of the Industrial certain 
other sections, such as sections so ae 1g (5), 3 79, 8 20 5 one Gily requires 
the proceedings to ke apoa iy dispute ” in contra-distinction 
with other sections, as 10-A, Ae DA whic requires that the agree- 
ment therein referred to must be signed by the party * ‘in such mariner as may 
be prescribed.” Hence, the signature must be. that of the party and if. the party 
is a legal person, someone authorised to sign on behalf of that party, represent- 
ing that party for” purpose; either under. the CGdmpany Law, ‘or upon any 
Je ‘of ‘the Common Law. It is further- argued’ that, in ‘consequence, 
rule oe (2) (a), which states that the settlement may be signed by ‘the employer 
or by his authorised agent” is slira vires, similarly, rule - 46 (a): 40 the 
fect that “s party appearing Dy a represcntative shall be bound by. the acts of 
that representative,” is ultra vires as beyond the aa of the statute. . 


- In this connection, ihe damon ceponed in In re Prince Bluchert, is 
cited and relied apon. As the head note shows, in that case, the Gourt had: to 
tion 16, sub-section (1) of the Bankruptcy Act, 1914, which 
requires that where a debtor intends to make a proposal for a scheme of 

sation, he must lodge with the Official Receiver “‘a proposal in writing signed. by 
him”. The debtor, in that case, was seriously ill, and quite unable to form a 
judgment upon any such scheme. The scheme was submitted on his behalf, 
Judea iea and che Court held thst thia waa no valld proposal, that 
it was against the explicit terms of the statute, and that any other in tation 
of the statute would amount to an amendment of it. There are, apparently, other 
cases that we need not particularise here, following this decision and its principle. 





1. L.R. (1931) 2 Ch. 70. 
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In our view, neither the passage in Halsbury, nor the decision above cited, 
has truly any incidence on the facts and the issue involved in the matter before us. 
Here is a case in which a firm was one of the parties to a dispute, and this firm 
authorised and permitted its eee eee we Tepian the feta, an the concilia- 
tion proceedings before the Conciliation . This is explicit from the record, 
a ae ai ened ote ee ee 
mit thi Manager to sign- memorandum of agreement on its 
But, indisputably, that was the impression oe Conciliation Officer, and. 

or. 


some 
section 12, that we have earlier referred to, precludes the signing o such an ee- 
ment by any representative of the party whatever, even 1f he has been explicity 
authorised to sign an agreement on behalf of the fam. Itis very difficult to follow 
the argument that, by the mere use of the words “signed by the parties to the dis- 
pute”, the Legislature excluded all representation or agency. No such words of 
exclusion are to be found in the statute. The general rule must apply, therefore, 
that the party may himself sign, or he may sign by some au -person or 
representative, who could validly si on his behalf. Mr. Thyagarajan concedes 
that, inthe case of an incorporated body, foe instance, the pereon ehG,taten te 
Company Law, could sign on behalf of the legal person, may enter into such an 
agreement. 





In our view, the entire matter turns upon a far simpler issue. Whether the 
Works Manager did or did not have the authority to proceed so far as to ai 
the agreement, is not the point which is really relevant. The point is that 
firm permitted the Works to appear on its behalf, to take part in 
the conciliation proceedings. He held out that he was entitled to represent the 
firm for all » and he signed the agreement as representing the firm. The 
opposite party (the workman) might well have consented to the agreement altering 
his position in respect of defences or contentions open to him, because be was 
labouring under the belief that the Works Manager represented the firm for all 
purposes. The firm cannot now be permitted to resile from the representation, 
after the opposite party had altered its position, and attempt to go behind the 
agreement; Heise hati: ut of estoppel, and it amounts to estoppel 
because of conduct altering the situation, and rights of parties. Further, it 
amounts to acquiescence, since the firm must have been immediately aware of 
the agreement signed by the Works Manager, but it took no steps whatever to 
repudiate the agreement or the agency, till the worker sought to implement the 
agreement two later. The firm also had the benefit of whatever industrial 
truce followed this agreement, and it is quite impossible for us to hold that there 
was no benefit to the firm in the form of om from industrial strife, because 
the agreement was accepted or suffered to exist for a period of two years following 
the signature, ae 

In this view, therefore, the decision and authority cited by learned Counsel 
have no application to this case; nor is it to decide whether, in other and 
different cases such a signature would suffice. y, it becomes unnecessary 
for us to decide whether rules 25 (2) (e) and 46 (2) proceed beyond the ambit 
of the statute. 

For the reasons stated by us, the writ appeal has no merits and it is dismissed, 
Parties will bear their own costs. 

VMK. Appeal dismisseds 
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-r IN THE HIGH COURT OF JUDICATURE AT MADRAS. `` 

:- “s+ (Special Original Jurisdiction) ` Bete 
tote Pramnr =MR. Joso PS! Kainas o 
T.V. Sundaram Iyengar and: Sons (P.) Ltd. by Managing Director, - 
| `T. 5. Krishna, Madurai - ee TES: 


E 
TRIE i D E a a i 
The State of Madras represented by the Secretary to Government, Se 
Department of Industries, Labour and Housing, Madras-g, and Te 
others hy oe : eet hikes © o or Respondents. 
Industrial Disputes Act (XIV of 1947);, section 2-A—Provision constitutionally valid— 
| Falls within the of Entry 22, List II and Entry 97, List L, VIE Schedule of 
' tha Constitution of India. . ; or e 7 
Fidustrial Disputes Act (ZIV of 1947); section 10-—Reference—State Government declining 
. to make a reference catlisr— Subsequent order of reference—Competent. - Í 
Section 2-A of the Industrial. Disputes. Act enacted”by Parliament rendering 
a dispute between an individual workman and his ‘employer, an industria] dis- 
pute, is intra vires the Legislature’ and falls within the scope of the Entry No. 22, 
List III of the VII Schedule to the Constitution. The legislation can also be 
sustained under the residuary Entry Ne. 97, List I. es 


The State Government has the right to make a reference under section 10 of 
the Act even after it had declined to make a reference earlier. _ ; 


Petitions ‘under Article 226 of-the Constitution of India, praying that in the 
circumstances stated therein, and im the affidavit filed with W.P. No. 3463 of 1967 
on the file of the H’gh Court, the High Court will be pleased to issue a writ of (1) 
certiorari calling for the records in G.O. Rt. No. 1231 dated 6th July, 1967 on the 
file of the first respondent-and quash the same, and 2) a writ of prohibition res- 
training the second respondent—Labour Court, Madurai, from proceeding with 
enquiry in I.D. No: 32/67 on'its file and pass further orders f o 

P. K.. Thiruvenkatachari, for A. R. Ramanathan and Miss P. Vedavalli, for 
Petitioner. P ine aa 


The Government Pleader, K. F. Sankaran, for NW. T.- Vanamamalat and 
R. Ganesan, S. Ramaswami, S. T. Ramalingam and S: Shak, for Respondents. 


The Court made the following  - on 


Orpar.—These two writ petitions are filed by Messrs. T. V, Sundaram Iyengar 
and Sons (P.) Ltd., by its Managing Director, Sri T. S. Krishna. The third 
Respondent was employed as an apprentice in the company from Ist May, 1964 
under order dated egth April, 1964 for a specific period of twelve months. After 
the period of apprenticeship, the third respondent was taken as a probationer under 
a fresh contract of service as a Probationary Technical Assistant with cfitct from 
ist May, 1965. There was an. enquiry regarding the misconduct of the third 

ndent, and his probation was terminatcd by an order dated grd February, 
1966. The Labour Officer, Tirunelveli, sent a conciliation rı port on 31st December, 
1966 to the Government and on consideration thereof, the Government passed its 
order dated 24th February, 1967 declining to make a reference. Subsequently, 
on 6th July, 1967 the Government referred the matt=r for adjudication.- 


In these petitions the main contention that is raised is that section 2-A of 

the Industrial Disputes Act, 1947, is sira vires and void and violative of Articles 14 

and 1g of the Constitution of India. As the validity of a Central-enactment was 

uestioned, notice was given to the Attorney Ceneral and the mattsr comes up for 
disposal. 


* W.P. Nos 3463 & 3464 of 1967. 19th September, 1568. 
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; E E E E E E TE ae 
_ Mr VOR Thins Kalticha learned Counsel for: ihe petitioners; subiiitted 
tHat'section Pir get rial Dif is. beyond th Be ee ae 
of the Parliament. Section 2-A of the Industrial Act runs thus’:~ 


7 pn ay oe ud as. Te t Mes sears OE Aay the ob a 
“Where: p employer dis cs, dismisses, retrenches,or otherwise’ terminates 


diffrence between” employers, and “workmen.’.. Industrial dispute ees 
employers and workmen had been understood a ae rapa pes than an indivi 
dispute ‘between a worker, or a few workers and the employer.” Tt must be a col- 


at dispute—vide Kandan Textile v. Industrial Tribunal}, The View is taken 
in R. v. Industrial Dispute‘Tribunal?,' that the dispute should be between à body of 
‘workmen ‘and ‘the’ inanagement and not therely a dispute between a ‘single work- 


dispute 
of India is “Trade ‘usiions; industrial and labour disputes... It is submitted that 
the term’ ‘‘ industrial dispute ” has acquired :a specific meaning in law as a dispute 
between a body of worktnen and the mangement ‘and Entry 22 in List TII cannot 
be construed as,enipowering the Parliament to legislate on disputes between a single 
‘workman and the management. Referring to'Entry 7, List I, it was submitted 
that Parliament may legislate regarding: ‘ contracts >- but Entry 22 in List I 
may not be wide enough to empower Parliament to legislate on individual dis- 
putes also. The meaning of the word “ deemed” which is used-in the amended 
section 2-A of the Industri isputes Act was relied on for the submission that it 
was an admission on the part of the Parliament that what was not an industrial 
dispute was deemed to be an industrial dispute notwithstanding that it is not an 
industrial dispute.—vide “Words ‘and Phrases . Judicially Defined,” Volume H, 
page 48 Roland Brown, ~~ an oe oe hs f 

“It has’ betn held that the entrics'in the various lists should ‘be given a wide 
meaning: In Banarsi Days v.' Wealth Tax Officer?, it has been ‘held that the Court 
must interpret the relevant ‘words ifi thé entry in a natural way- and give the said 
words the widest interpretation: What the entries-purport to dois to describe the 
area of legislative competence of the different legislative bodies, and topit would be 
unreasonable to approach the task of interpretation in a narrow or restrctive 
manner. The Supreme Court held that the word ‘ individuals ° used in Entry. 86, 
List I would include a Hindu undivided family. Giving the term ‘industrial 
dispute ’ a wide and natural meaning, thére is no reason for restricting it to disputes 
between a body of workmen and the management. ‘A dispute between a single 
‘workman and the management would also come within the natural meaning of 





1. (1949) 2 MLJ. 789: ALR. 1951 Mad. 616. 3. (1965) 1 SCJ. 428: (1965) 1 LTJ. 
L LR. (1957) 2 QB. 483: (1957) 3 TLR- 455: (1965) 2 SCR. 353: ALR. i965 
253: (1957) 2 AU E.R. 776. ~ SC. 1387. i 
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the term “industrial dispute.” The. entry also includes. labour disputes.. There 
is no reason for excluding disputes between individual workman and the employer 
from the purview of the term ‘labour disputes.’ a 
Dealing with the C, P. and Berar Industrial Disputes Settlement Act (XXIII 
of 1947), the Supreme Court observed in C. P. T. Seroyce v. Raghunath? thus :— l 
Tat Act XIV of 1947 may be said to be primarily concerned with.di tes 
of labour as a class, Act ) 
under a contract defined. Now, as the O. P. and Berar ustrial Disputes 


dual disputes.” . 

Thus, the Su Court has ope e position that the expression ‘industrial 
dispute’ also include individual disputes: It is also seen that in the Indus— 
trial Disputes Act, provision is also made for determination of a dispute between. 
an individual workman and the 3 it, such as section 33-0 (2) of the Act. 
The plea therefore that Parliament will have no power to legislate regarding dis- 
putes between an individual workman and the employer has to be rejected. 


purposes of argument that the amendment would not fall within the scope of 
try 22, List HI, it would in any event fall under the residuary entry, Entry 97, 
List I which empowera the Parliament to legislate on an „matter not enumerated 


individual disputes. This contention cannot be acce ted, for, the learried. 
Counsel is unable to state how what does not fall within heen es millat comer. 
under the resid entry. Even if the amended section 2-A of the Industrial- 
Disputes Act is held to be not falling under Entry 22, List IJI, it would certainly 
fall under the sesiduary entry, Entry 97, List I. ‘The main contention of the 
learned Counsel for the petitioners regarding I¢gislative competence of the: 
Parliament to legislate section 2-A of the Industrial sputes Act therefore fails. 


- The plea of the learned Counsel for the petitioner that the State Government. 
has no right to make a reference when once it has refused to make a reference has. 
not been accepted by this Gourt. In W-P.-No. 3436 of 1967 the right of the 
Government to make a reference even after it had declined to make a reference- 
earlier has been upheld by this Court. 

‘The last contention of the learned Counsel for the petitioners is on the merits.. 
The learned Counsel submitted that the orde of reference is vitiated by errors 
apparent on the face of the records. The order of the reference states thaton a 
re-consideration of the orders passed in G.T. Rt. No. 396, Indusiries, Labour and. 
Housing dated 24th February, 1967, the Government have referred for adjudication. 
the dispute about non-employment of Thiru S. Krishnan. The notification making 
the reference in G.O.Rt. No. 1231, dated 6th July, 1967 is in the following terms :. 

“Waereas the Government are of opinion that an industrial dispute has 

arisen between the workmen and the management of T. V. Sundaram Iyengar- 
and.Sons (P.) Ltd, Tirunelveli, in respect of matters mentioned in the annexure 
to this order; 

AnD wWHEREAS in the opinion of the Government of Madras, it is necessary- 

to refer the said dispute for adjudication; 

Now, THEREFORE, in exercise of the powers conferred by section 10 (1) (e) 

of the Industrial Disputes Act, 1947 (Central Act XTV of 1947), the Governor- 
deere 


1. (1957) S.C-J. 58: (1956) S.C.R. 956: A.IR. 1957 S.C. 104 at 109. 
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of Madras hereby directs that the said dispute be referred for adjudication to the 
Labour Court, urai.” ` ` ` 

The dispute that is referred is— N 

“1. Whether the non-employment of Thiru S. Krishnan is justified and if 
not to what relief he is entitled. l = 

- 2. To compute the relief if any awarded’ in terms of money if it 
Can „be computed.” i 

The sabmission on behalf of the petitioner is that there is nothing to indicate that 

the Government was aware of the fact. that the dispute was between an individual 

workman and the management and as the Government was under the impression 








accept this contention, for, it is clear that what the Government was considering 

; and what it was referring was whether the non-cmployment of Thiru S. Krishnan 

| is justified and if not to what relief he is entitled. The plea that the Government 

was under the misapprehension that the dispute was collectively between the work- 
men and the management is not borne out from the documents. It is clear that 
the Government was dealing with the dispute which related to the dismissal of 
Thiru S. Krishnan and ‘they referred that dispute. As the reference is eg ri 
after the introduction of section 2-A of the Industrial Disputes Act, the legality of 
such a reference cannot be questioned. It was also pointed out that another etror- 
committed in the notification is that the of the Labour Officer is referred to- 
as the conciliation report. The report of 6th April, 1967 is not a conciljation report. 
It is only the remarks of the Labour Officer on the petition dated, 6th March,1967 
of Thiru S. Krishnan. It is conceded by the Government that this is an error. 
But I do not think that this error would in any wa vitiate the order of reference. 
All the contentions raised by the learned Counsel or the petitioner fail and these- 
writ petitions’ are dismissed with costs. Advocate’s fees Rs. 200 one set for both. 
the. cases, i 


Vied Pan eee Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ (Special Original Jurisdiction.) 
Preaent:— Mr. Jusriog P. S. Kav.asam. 
Sundaram and others .. Petitioners* 
i . 
The Corporation of Madras, Ripon Buildings represented by 
the Commissioner, Park Town, Madras-3, and others .. Respondents. 


Madras City Municipal Corporation Act (IV of 1919), sections 99, 102 et TA 
Interpretation—Levy of water-tax and dhainage-tax in areas not provided with water 
supply and drainage sysism—Exemption from taxation—Coxncil, if bound to obiain 


Reading sections 9g and 102, City Municipal Corporation Act, it is clear that 
section 102 is intended as an exception to section 09 w. water supply and drain- 
age and lighting system are not provided. The right to tax under section 99 being 
subjected to the exemptions the Council would be under an obligation to refer 
the matter to the State Government, The use of the word ‘may ’ cannot conclude 
the matter. The word ‘may’ docs not mean ‘ must ’ or ‘ shall’, though 
it is well scttled as capable of meaning * must’ or ‘shall’ in the light of the context. 

* W.P. Nos. 2281 of 1966, 2597 and 270i — ae ae 

“of 1967 and 357 and 1592 of 1968. — 13th October, 1968. 
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Mp ad tip Geo at} TONG gout a Se. egg gle a 
Whete a discretion in conferred upon a public authority, coupled witan obliga- 
tion, the word ‘may’ which denotes discretion should be construed to mean a com- | 

i mand. Sometimes the Legislature uses the word ‘may’ out of deference tò'thë high! 

. status of,the authority on"whom the:power.and the obligation are intended to 

conferred and imposed. The discretion would.mdan sound diséretion: guided by 

law. It must be governe -by rule, not by humour ; it must not be. arbitrary, 

’ vague thd fanciful: ~Taking‘intb account the provisions of section g9 v hich while 
enzbling the Corporation to levy a tax on property provides for’: ton Which 

 inclndesexemption when a local areais not provided with water supply or drainage.” 

‘and ‘lighting system and the clear intention. of the:Legislature that the water and - 
'- draingge tax and lighting:tax should be used-for.defraying expenses for providing: 
i “water. and dramage’ facility:and -lighting ` rèspectively, the Corporation; cannot 
-escape its duty to supply to the State-Government’and get _exemption.-from ` the 
* levy of-water and dramage tax and lighting tax where such ‘facilities are -not> 
: provided for. : The Corporation cannot avoid: this responsibility by. stating that 
“this procedure! would! result in Joas-of revenue. ee ae ek 3 Tae 

= Huld, also 'that'ag the énBancemibnt of tax wad without hotice’it cannot be sis" 





taine and the increased levy will haye’to:be'didallowed, = t, 70 
-W.P Nos: 2281 of. 1966 and 2597: of 1967—Petitions under Article 226,of the 
Constitution of India to issue writs of mandamus directing the esponderits therem. 
to exempt "96th Division of the Corporation of Madras, namely, the area of“ the. 
‘West Mambalam, ity of Madras, from the liability-to pay water. and drainage taxes, 
and goth Division of the Corporation of Madras, namely, the area of,“ Shastri 
Nagar”, Adyar, Madraé-20, from the liability ta pay water; drainage and, lighting 
taxes, till the said facilities dre ext | to the said areas under section 102 (a) of. 
t theMadras City Municipal Gérporation Aàt. 2 har ke ae el Ne Ss tes 
I 5 a ; Spat ves t S E Ne ri aie i ee i i i} ee eee x A s 
-WP Nō. 2701 of toy Petitjb under Article 226 of the Coiistitution of “India 
ip issue & jrit of prohibition prohibiting the respondents from collecting excess 
| p ty-tax inclů Water-tax and drainage tax over and above the assessed rite 
of Rs. 27.28 pursuant tothe reviséd demand notices of the rst Respondent, 


WP.No. 357 of 1968.—Petition under Article 226 of the Constitution of Tndia, 
‘praying that in the circumstances stated-therin and in the affidavit filed therewith 
the High Court will be pleased to issue a writ of mandamus directing the Corpora- 
tion of Madrat, the fespondetit theréin’ talprovide tHe various Amenities like forma- 
tion of strecis, street lighting, provide water system and drainage, cleaning the streets 
and latrines and taking steps for preventing breeding of mosquitoes in Pushpavathi 
Ammal Street, West Mambalam, Madras gg. -£ -> `- 

W.P.Ño. 1592 of 1968.—Petition under Article 226 of the Constitution of India 
praying that in the circumstances stated therein and in the affidavit filed therewith, 
she Toei Coure will be pleased to issue a writ of .mandamys: directing- the. - n- 
dents therein to forbear from collecting the water and drainage tax in tof the 
premises No. 10, Ganapathy Street, West Mambalam,, Madras, till the said facilities 
are extended to the said area under section 102 (a).of the Madras City, Municipal 
Corporation Act. ' ° Da Lee REM i ; BELa 

B.R. Dolia, K. Chandramouli, S. N. Balaraman and P: ‘Veeraraghavan, for Petitioners. 

TT Chengaloaroyan, for 1st Respondent. ee ee A 

S. T. Ramalingam, for Government Pleader, for and Respondent. :`-. 

. The Court made the.. following.. 1. ; Cale Seuss yt ; i 

- OxvER.—Petitioners in W.P. Nos. 2281 of- 1966 and W.P. Nos.'357 and 1 592 
of 1968 are resideiits of West Mambalain ; the petitioner in W.P.No. 2597 of 1967 
is á résident-of‘Shastri Nagar and the petitioner in W.P.No- 2701 of 1 g67 is á resident 
of Kodambakkam: The contention of the petitioners in all the writ petitions is that 
the Corporation has not provided the localities with water supply and-drainage or 
dighting ‘and therefore they are bound to refer the matte? to the State Government ‘for 





aah ie 
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sniption òf the local at¢as fror payment of water supply and drainage’ taxarid the 
lighting tal on thé ground thdt! such areas are not derive idy benci: rom Water 
upply and drain-ge oF lighting ‘system aa envisaged Wider ‘section .rb2 proviso: fa) 
Of the GAY Mico Cotpanttion Ants TE, y E aa 
3°. The-Shastri Negar-area in Atiyar is planned.and- constructed’ by the State 
Housing Board. The houses were allotted by the State Housing Board to various | 
.persons, Jn the costs of the peace the cost for providing of water supply, electri- 
city, sanitary fittings is ddded and co ected from’ the variows allottees. So far as this l 
drea is concerned it ja cohmon groiiid that the Corporation isnot préviding’any 
water supply or drainage facility or lighting of fhe streets. The staterient’in the 
counter-atfidavit of the Cominissiontr of the Corporation is admitted toba incorrect. 
It may therefore be taken on facts that ‘so far'ay Shastri Negar aréa isconberned 
the Corpérd tién is not providing wattt supply and drainage and lighting facilities. i 
-o v; The arcas in West Mambalam and Kodambakkam. arg similar., It is the caso 
of the petitioners that the Corporation has not provided any water supply and drain- 
age facilities. , The. Gorporation - has provided lighting fecilities and therefore i 
regarding these two arcas the right of tee Carob aoa to collegt, a.tax for lighting i 
cannot be disputed. Regarding the tax’ for water, supply and drainage the plea of , 
the petitioners is that no amenity has been provided to them. The Assistant Revenue 
Officer of the Corporation has filed èn . affidavit in W.P. No. 2281 of 1966 in which 
it if atatéd that ad.hoc xtrangements like provision of water taps, public fountains and 
<leafance of sullge water by'lorries have been made and these amenities'are con- 
tinued to be‘made in this area and in respect of these ad hoc arrangements the Corpo- 
Tation is incurring considerable expenditure.’ Ht is further stated that there are 
schemes in progtess for providing these amenities oni a permanent basis which in the 
nature of things will involve delay and: time. ‘The ad hoc arrangements are stated 
to be provision -of water tanks in several pleces and, three pizces are particularly 
mentioned: ’ Storm-water drains are constructed ‘in Jablieé Road end Thambia 
Reddy Street end sullzge- water is taken‘in bullock carts arid street lorries. This 
statement is denied. It is averréd in the reply affidavit that ‘no water tanks are 
kept'im the-strect wherein water is stored by sending the lorries. It'is also stated 
that no lorries are sént-by the respondent to remove’ the sullege water in their area 
and all the strects‘are flooded with dirty water." Even assuming- that three water 
tanks have been provided for, in an area of 120 streets where the population is over 
1,35,000 the few. water tanks that h’d been provided for cannot’be said to be provid- 
ing for water supply of the area. The Officer of the Corporation has not given any 
details as to the lorries employed or the work carried‘ out mg the i 
of the mllage water. Itisstated on' behalf of the petitioners that the Corporation is i 
not attending to the cleating of sullage water. -I am not satisfied that the Corpora- 
tion is in any way attending to the dr-inage in the two localities. On a considera- 
tion of:the averments in affidavit I am satisfied that so far as West Mambalam ) 
and Kodambakkam are concerned, the Corporation has not provided for water 
-Part ITI of the. City Municipal Corporation Act, [V of 1919, provides fof taxa- 


tion. Under section 98 the. Council may levy a property tax and other taxes, sec- 





tion 99 deals with the pro ‘taxes. If the Council by'a resolution determines 


that property tax shall be levied, such tax shall be levied on all buildings and lands 
~withm the city save those exempted by or under this Actor any other law. 

tax comprises (a) a tax for general purposes ; (5) a. water and drainage tax for the l 
purpose of defraying the expenses connécted wich the water and dramzge system 
of the city ; (c) a lighting tax for the purpose of defraying the expenses connected | 
with the ligh'ing of the city. The proviso requires that where the water and drainage 
tax is levied the Council shall declaré what proportion of the tax is levied in respect i 
of water-works and the remainder shall:be deemed to be levied in respect of drainage 
‘works, It will be seen that under.this section the Corporation is under an obligation 

to levy.a property tax which may comprise of tax for general purposes, a water and 
drainage tax dnd a lighting tax. Séction ior enumerates the general exemptions 
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from the`property tax for properties like places of public worahip, choultries, ancient 
monuments, charitable hospitals otc., section 102 provides for special exemptions 
and alternative basis for tax. Section 102 proviso (a) provides that’ the 
Council may with the sanction the State Government exempt any local area for 
the whole or a part of the water tax or drainage tax or lighting tax on the ground that 
the area is not deriving any or full benefit from the water supply and drainage faci- 
lity or Hoa the Lening Giek ` 


òr part of water supply and drainage system or lighting facility the Council should 
obtain the sanction of the State Government and t the local area from the 
WHI Ge Gertings OF tip Waler aad daada tx dad tes AS aT On behalf of 
the tion it is submitted that the word: used is ‘ may ” and it is at the discretion. 
of the tion to apply to the State Government for exemption or not to do so. 
Before discussing the nature of the duty of the Corporation to act under section 102 
a few other sections in the Act may be referred to. 


Section 163 provides that all public reservoirs,-tanks, cisterns, etc., vest in the 
Corporation and are subject to its control, The Corporation is to con- 
struct water works and is under a statutory duty to provide who drinking 
water within the city. Section 174 requires the Commissioner to take measures for 
lighting in a suitable manner the public streets and public markets and all places of 
public resort vésted in the Corporation by eléctricity, gas, oil or such other i inant 
as the Council may determine. Section 175 vests the drainage works with the 
Gorporation. Section 176 ires the Corporation to provide and maintain suffi- 
cient system of public drains ughout the city. It will be seen that the Corpora- 
tion is under a legal obligation to provide for water supply and drainage and to 
provide for lighting of the streets. Though the Corporation is empowered to levy a 
property tax under section gg it is subjected to the exemptions provided for under 
sections 101 and 102. So far as the tax for water and drainage it is i stated. 
that it is for the purpose of defraying the expenses connected with the water and 
drainage system. So also lighting tax for the purpose of defraying the expenses 
connected with the lighting of the city. It is also provided that the Council should 
declare a proportion ofthe taxin respectof water works and the remainder is 
deemed to be levied in respect of drainage works. Separate account is maintained 
by the Corporation relating to the income from the tax on water and drainage works 
and the lighting tax and expenses incurred for the purpose. 

In this writ petition Mr. Dolia, learned Counsel for the petitioner, submits 
that it is not necessary for him to question the power of the Corporation to levy a 
water and drainage tax or lighting tax without iding for those amenities. _He 
restricted his contention to limited question that section 102 proviso (4) 
the Corporation is under an obligation to obtain the sanction of the State Govern- 
ment to exempt local areas from water and draniage tax or lightmg tax where water 
supply, drainage and lighting system have not been provided for. On behalf of the. 
Corporation it was submitted that it was not obligatory on the Corporation to apply 
for sanction and that it was at the discretion of the Corporation to make a reference 
or not. Reading sections g9 and 109 it is clear that section 102 is intended as an 
exemption to section 99 where water supply and drainage and lighting system are 
not provided. The right to tax under section g9 being subjected to the exemptions 
the Council would be under an obligation to refer the matter to the State Govern- 


ment. The use of the word ‘may’ cannot conclude the matter. . : 
.Maxwell, 11th Edition, at page 293 has stated : 7 


* An Act which a vestry to make a paving rate and provided that, 
when it appeared to the vestry that the rate was not incurred for the equal benefit 























‘to exemptions 





JJ] -, SUNDARAM- 0. CORPORATION OF MADRAS (Kailasam, J.). 21 


of the whole parish, it ‘ might’ exempt the party not benefitted was held to impose 
a duty, and not merely to confer a power, on the vestry to apportion’ the burden 
~when, the case arose.” f . 


‘The Supreme Court in a decision in State of Uttar Pradesh v. Jogendra Singh, has 
Tuled that the word ‘ may’ generally does not mean ‘niust’ or ‘shall,’ though it is 

settled as capable of meaning ‘ must’ or ‘ shall’ in the light of the context. 
‘Where a discretion is conferred upon a public authority coupled with an obligation, 
‘the word ‘may’ which denotes discretion should be construed to mean.a command. 
Sometimes the Legislature uses the word ‘may’ out of deference to the high status 
of the authority on whom the power and the obligation are intended to be conferred 


In Muncipal Commissioners, Madras v. Branson*, it was held that the Legislature 
intended the water rate to be a payment for a benefit conferred and the tax could not 
‘be levied till the water can be supplied. Inasuitby the taxpayer for providing 
“water supply the Court held that it is not necessary to the suit that the Commissioners 
have not at their command the fimds necessary to enable them to discharge their 
duty ; nor would the Court assent to the argument that it was the intention of the 
Legislature that water rate should be collected before the works are completed. 
“The Court held in its judgment that the Legislature intended that the rate should be 
a payment for the benefit conferred. The Supereme Court held in Jaisinghani v. 

nion of Indiat, that the discretion would mean sound discretion guided by law. It 
must be governed by rule, not by humour ; it must not be arbitrary, vague and 
fanciful. Taking into account the provisions of section 99 which while enabling 
the Corporation to levy a tax on property provides for exemption which includes 
‘exemption when a local area is not provided with water supply or drainage and light- 
ing system and the clear intention of the Legislature being that the water and 
drainage tax and lighting tax should be used- for defraying the expenses for 
providing water dramage facility and lighting respectively, the Corporation 
cannot escape its duty to apply to the State Government and get exemption from the 
levy of water and drainage tax and lighting tax where facilities are- not 
‘provided for. The Corporation cannot avoid this responsibility by stating that 
this procedure would result in loss of revenue. : f 


. Mr. Chengalvaroyan, the learned Counsel for the Co tion, submitted that 
“where persons claim exemption from payment of water aha cence tax and lighting 
‘tax it is for them to.apply for. tion under section 197-A. Section 137-A pro- 
~vides that with the sanction of the State Government the Council may exempt any 
“person or class of persons wholly or in part from the payment of any tax. Section 
137-A is in the nature ofa general provision while section 102 proviso (a) is a specific 
-provision eag the levy of property tax leviable under section 99 subject 
which include section 102 proviso (a) also. Section 102 proviso (a 

“being a special provision ing the levy of property tax which includes water 
-drainage tax`'and lighting tax will be a proper provision and not the general provi- 
‘sion section 137-A. The learned Counsel submitted that an aggrieved person can 
have adequate remedy by requesting the Corporation to act under section 137-A, 
and it would be totally unnecessary to invoke the provisions of section 102 proviso 
-(a). It was submitted by the Corporation that takmg 3 under section 102 
-próviso (a) would mean the exemption of the entire local area which would result in 
-serious financial consequence to the Corporation, and therefore the remedy of the 
petitioners should be limited to applymg for exemptions personally and not for the 
-entire local area, Iam not a aa by this contention. For in my ss ag po 
rovision relating to exemption of p tax is section 102 proviso (a). Apart 
Fors it the Corporation cannot be oe that the discharge of its statutory 
-functions would result in financial loss to the Corporation. On a consideration 





1. (1964) 2 S.C.R. 197: (1964) 1 S.CJ. 399: 3. (1967) 1 LTJ. 903: 65 LT.R. 34: (1967) 
AIR DOSC 1618. | N 28105. 102: ALR, 1967 SC. 1427. 
2, (881) LLR. 3 Mad. 201. 
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of ihe entire facts I am satisfied that the Corporation is in lew bound to apply to the 
State Government for senction of the exemption of the Shastri N: area from the 
payment of the whole of the wzter end drain: ge tex znd the lig ting tex end for 
exemption to pay the whole of water tex end dreinage tax regerding the West 
Mambalam end Kodambakkam area. A writ will issue to- the Corporation to act 
accordingly. ees tae M : po 


In W-P.No. 2701 of 1967 it is said that while for three periods, from the second. 
half-year of 1964-1965 to, the second half-yeer of 1965-66 the demend hed been made 
at the rate of Rs. 27-28 and tax collected at that rate, subsequently demend notices 
were issued for the same period at the enh: nced rate of Rs. 237-78 to the petitioner 
by the Corporation proposing to enhznce the tex and the petitioner was not given 
any opportunity to resist the.imposition of the cnhenced tax. It is also stated that 
the enhencement in the tax was not due to the result or general quinquennial revision 
of tax These allegations are not-controverted in the counter-cffidzvit. As the 
enhancement was without notice it cannot be sustain¢d and the increased levy will 
have to be-disallowed The Corporation is at liberty to enhance the tax after obser- 
ving the procedure laid down under.the Act. The Corporation will be prohibited. 
from collecting the excess property tax from the petitioner for the half-yeżrs com- 
mencing from the second -h 2 of 1964 -65 to the second hezlf-yezr of 1965-66. 
The petitioner is in the area and it has been held that the 
Corporation is not entitled to levy water tax and drainzge tax for the area, The 
Corporation will not be entitled to collect the water and drainege tax for the pre- 
mises. 3 =- r : £ y r i y : d o 


In- the result, the writ petitions are allowed, and the Corporation is directed 
w apply for the sanction of the State -Government as provided for under section 102 
proviso (a) for exemption of the whole of water and-drainage tax and the lighting 
tax regarding Shastri N: ger end for exemption of the whole of the wetcr nd drain- 
age tax for West Mambalam end Kodemb:kkam area. Regarding W.P. - No. 
2701 of 1967 the Corporation will refrein from collecting the enhanced tax and 
the water supply and drainage tax. The Corporation will pzy the costs of each. 
of the petitioners, Rs. 100. ee i i Rice 2 


VME. es "Petitions allowed. 
-IN THE. HIGH COURT OF JUDICATURE AT MADRAS, 
; Present :—Mr. M. ANANTANARAYANAN, Chisf Justice. 
Kandasamy Udayar . . > 7 %0- titer 


$ v. - - wink 
T. S. Karuppudayar e .. Respondent, 


-Givil Procedure Coda (V of 1908), Order 7, Rule 7—Plaintigr’s case rejected by trial Court 


Relief if can be afforded on ths basis of the version of the defendant 


When the case of a plaintiff is rejected by the trial Court, it cannot afford 
relief to him on the basis of the version of the defendant. Thus, a pl-intiff can- 
not be allowed to abandon his case and adopt that of the defendant end to claim. 
relief on that footing. . : 


In the present case there is the further difficulty that it is not even on the version 
of the defendant that the decree in favour of the plaintiff is based, It is based. 
on a partial ecceptence of that version and rejection of the other part, It is not. 
at all open to the trial Court to do this. _ . ; 


*CRP. No. 1354 of 1967. : 29th November, 1968. 
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- Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the order of the Court of the District Munsif, Tiruchirapalli, dated’4th April, 1967 
and made in S.C:8. No.' 1514 of 1966. aes ae a x EN A DS 

< N. Stoameri i, for Petitiongr.- eS en ee. i 

`- N.Krishhamitra and Y. Navayanaswamy, for Respondéit.” -%23 -i 
- "The Court delivered the following | yp 0 TT a 
Jopement.—This simple smell ceuse p ing, which is the substence of 

the revition, neverth aap ee oaks questi ae of. Sa ee The suit was 
an 2pparently simple dme for the ‘realisation.of a suny of Rs. 336-45 alleged to be 
due on dealings, énd jinstituted by ‘the plzintiff egainst the defendent (revision 
petitioner), Both parties ghd that there Were dehlings, bit the case of Ue defen 
Sent was that nothing wis due. - a : a Sac at ed eas Gece 
Point No. 1, as framed by the learned District Munsif:was whether the amoun 
of Rs.. 278-65.was due from the defendant- to the pleintiff. On this aspect, the 
trial Court categorically gomes to ee n that the. case of the pl: intiff can- 
not be accepted, end cannot be regatied-as tru¢:+-But,' ‘even on the case which 
was common to the paries ion the | dealings, | there- ‘would be en emount of 
Rs. 145-75 to be paid by-the defendent. "The defendant swore that he repeid 
this entire amount on end October, 1965, and relied on a slip Exhibit B-1, to 
that the amount was due and was repaid. Ws e+ 


At this stege,. the pleintiff-se¢ms to have abzndoned the original basis of his 
claim, end sought to recoyer Rs. 145-75 alone, on the slip Exhibit B-r, He att 
ted to amend the plaint, with to this matter, y introducing a new pere gre ph, 
as per gph 6 (a), with the. necessary averments. . The. learned District Munsif, 
in a bricf order, held the zpplication to be belated, end ala toch: nge the chrrecter - 
of the suit and to introduce a new case of action. Accordingly, the 2pplication 

„As I pointed out earlier, the learned District Munsif finally did not accept the 
case of the plemtiff. But he tock up for consideration the case of the defindent 
that a sum of Rs. 145-75 was duc on dealings between the parties, end that the 
defend: nt paid this sum on end October, 1985, as claimed by defendent-on Exhibit 
B4. The learned District Munsif thought that the Lst entry in Exhibit B-1 
relating to payment, was probably not in the writing of the plaintiff end, further, 
that it had been struck out. Hence, on a partial eccepteance of the-case of the 
defund: nt, the learned District Munsif decreed the suit for Rs. 145-75. The 
-defundent has filed this revision petition egainst this decree, 

This raises the interesting question, whether, when’ the case of the plaintiff” 
is rejected by a triel Court, on merits, in a substzntial sense, the Court en never- 
theless £ ffprd relief on the basis of the version of the deftndgnt. Long < go, the 
leerned Jucges of the Czlcutta High Court pointed opt in Ramdoyal v. Funmenjoy: i 
Goomdoo*, that it would certginly be very unusual to permit a plzintiff, who has i 
alleged one state of ficts as ¢gcinst the defindent, who has denied that case end 
all.ged ¿nother state of fects, to turn round end ask to be allowed to carry on the 
suit end claim relicfon the atate of fi.cts alleged hy. the defendent, ab: ndoning his 
own case. This wes pointed ont by Rej: gopala Ayyengar, J. in Govindaray v, 
Kandasogmi Goundar*, end the learned. Judge. stres that a plemtiff cennot be 
allowed to abendon his case end adopt that of the defindznt end to clzim relief 
on that footing. This decision was relied on znd followed by Somasundaram, J., 
in Subramania Mudakar v. “Ammapet Co-operative Society®. mex 

In the present case, there is the further difficulty that it is not even on the version 
of the defund: nt that-the decree is based. -The decree is based on a partiel eccep- 





. (1887) LLR. 14 Cal. 791 (7B). MLJ. 578.9 ~ i a i 
F R (1957) Mad. 1245 : 1556) 2 3. (1960) 2M LJ 477. . 
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tance of that version, and rejection of a part of that version. 
it is at all open to a trial Court to do this. Even on the merits 
to me that the learned District Munsif was justified in this 
District Munsif has totally 
the plaintiff made a categorical admission to the effect that t 
‘payment of the amount of Rs. 145-75 was in his hand-writing. 
examination that he retracted from this admission, 

made that entry. ‘ 


If defendant’s version is to be accepted, the ne of it rel 
Tepayment cannot be excluded. In this view, also nothi 
plaintiff. Accordingly, I allow the revision and direct that t} 


IN THE HIGH COURT OF JUDIGATURE AT 1 
(S ial Original Jurisdicti ) 

. PRESENT :—MR. Jostice P. S. Karmasau, 

‘Dhanuskoti and others oe i ak 


v. f f 
State of Madras represented by Secretary to Government, Rr 
pet oe e and Local Administration Department, Mad 
and others H 


-Madras Panchayais Act (XXXV of 1958), section 111—Scope—Appro 
running of flour mill —Grant of permission by the Commissioner, if f 
Madras Panchayats Act (XXXV of 1958), sections 111 and 11S 
machinery for the running of mill—Grounds for refusal of l 
nuisance and safeg ing of public health—Prevention of comf 
ground for refusing permission. ©" as 
-Madras Panchayats Act (XXXV of 1958), ssction 113 (3 —Intsr 
ee 112—Refusal by the Pancha a Uoan Cow 
could interfere with the order of- the Panchayat Union Council, + 
Council—Principles of natural justice, _ a i 
Madras Panchayats Act (XXXV of 1958), section 1 — Scope 
grant of licence sections 111 ded ta Reta) a lat 
The authority to grant thé licence for approving a site un 
the Madras Panchayats Act, 1958, is the Commissioner in thee 
village. In this case, the Commissioner by his order dated 
-granted permission for installation ofa ir H. P. electri 
running of flour mill at S: No. 516/6 of T.. indalachery Vi 
father. The-grant of the permission by this order is in acc 
f isions of section 111 and its validity cannot be challenged 
Union Goual as the Panchayat Union Council is not the ani 
Therefore, so far as the. approval of the.site under section II 
should be ted. a 
A licénce under séction 111 is ired to be taken for using 
the purposes which are considered ay Government as like, 
or property. Under se 
ae e Dr construction or installation of a machinery a 
in the es that such permission should be refused if the auth 


* W. P. Nos. 2658, 3654, 4275, 


4276 and 4321 of . I 
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that the construction, establishment or installation is objectionable by reason 
of the density of the population in the neighbourhood or that it is likely to cause 
nuisance. That he eae is small and that there is no necessity for the flour 
mills is not a reason. for which permission could be refused under rule 7. The 
authority can refuse permission on thé ground thatthe installation is objection- 
able by reason of the density of the population in the neighbourhood or that it 
is likely to cause nuisance. The object of- refusing permission or refusing to 
grant a licence under sections 112 and 111 of the Act is not for the purpose of 
preventing competition; but only for safeguarding public health or preventi 

nuisance in the area. The reason given in the resolution of the Panchayat 
Union dated 17th June, 1968 is that there was no necessity for starting a-new 
rice mill. This ground is not relevant for the purpose of refusing a permission 
applied for: under section 112. On this ground alone, Writ Petition No. 4275 
of 1968 filed by Rev. Fr..Mathew D. Muttom for the issue of a writ of certiorari 
to the resolution of the Uthamapalayam Panchayat Union Council dated 
sat Septeraber, 1966 confirmed by the resolution dated 17th June, 1968 will 
have to be allowed. . 


Section 113 (3) enables the Government to make such order or to give such 
‘direction in any particular case in support of any action taken or omitted to be 
taken under section 111 or 112 of the Act. The action thus taken or omitted 
to be taken under section 112 is by the Panchayat Union Council in Panchayat 
‘Villages and the Town Panchayat in a Panchayat Town. The principle of natural 


justice requires that a person should be heard before a decision a verse ‘to him 
is taken. The Government, in exercising its functions under section 113 (3) is 
dealing with the rights of parties, namely, whether to grant or refuse to grant 
licence or permission on the decisions of the Panchayat Union Council or the | 
Panchayat of the Town Panchayat as the case may be. In exercising quasi- 
Judicial powers and dealing with the rights of parties, the principles of na 
_Justice require that the party likely to be affected has to be. heard. . The absence 
ofa edie Dorio to that effect will not-deny the affected parties the right to 
“be heard. bo 


In this case, Rev. Fr. Mathew D: Muttom made an application under sections 
tir and 112 of the Madras Panchayats Act on ` 24th November, 1965 and the 
‘Panchayat Union Council refused to grant the licence only on 17th September, 1966, 
after a lapse of ten months. As this order ofrefusal was not communicated within 
‘60 days as prescribed under rule, 7, the deeming provision under section’ 159 
(3) will have to be held`as applicable. Therefore, the application of Rev. Fr. 
“Mathew D. Muttom dated 24th November, 1965 under sections 111 and 112 of 
the Act shall be deemed to have been allowed. : f 


: Petitions under Article 226 of the Constitution of India, praymg that in the 
«circumstances stated therein and in the affidavit filed therewith, the High Caurt 
will be pleased to issue a writ of certioran calling for the records from respondents 
. I-and 2 relatmg to the grd ent’s application for license and permission to 
-run a flour mill at T. Si ery (Madurai District) and to the order of 
the 1st respondent passed. in G.O. Ms. No. 1390 of the Rural { lopment and 
"Local Administration Department dated 18th July, 1968, etc. 


` 0. V. Balaswami, O. V. Natésan, V. P. Raman, K. K. Venugopal, R. Nadanasabapathy 
and N. R. Chandran for Petitioners. 


S. T. Ramalingam for the Government Pleader, for Respondents, 

The Court made the followmg a ' 

Orver.—These petitions arise out of the er piston filed by Rev. Fr. Mathew 
D. Muttom, Director, Catholic “Vivasaya .Sangam, T. Sindalachery Village, 
-Madurai District, under.sections 111 and 112 of the Madras Panchayats Act, 1958, 


-and the orders passed thereon by the eer ein Panchayat Union Council, 
the Collector of Madurai andthe State of Ma $ i 
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In February 1965, Rev. Fr. Mathew D, Muttom applied to the Commissiqner 
of the Uthamapala Panchayat Union Council for approval of the use of a 
site for running a four mill On 29th June 1965 T. Sinde laker Panchayat by 
a resolution sanctioned the establishment of a flour mill. On 17th July, 1965, 
the District Health Officer, Madurai approved the site proposed for the installa- 
tion of the electric motor and on 20th August, 1965, the Commissioner, Panchayat 
Union, Uthamapalayam, informed‘ Rev. Fr. Mathew D. Muttom that necessary 
steps may be taken to remit the installation fees and get orders before installing 
the mache. On 24th November, 1965, Rev. Fr. Mathew D. Muttom made 
an application in the printed form under sections 111 and 112 of the Madras 
-P yats Act for establishment of a four mill On arst May, 1966 the 
Panchayat Union’ Council adjourned consideration of the subject and on. 17th 
September, 1966, the Council refused to issue the licence on the ground that there 
was already an existing rice mill and that T. Simdalachery is a small village. On 
igth October, 1966; Rev. Fr. Mathew D. Muttom filed a petition to the Collector 
against the orders of the Panchayat Union Council praying for the grant of the 
licence to run the flour mill. On goth June, 1967 the S lector in his Memo- 
randum No. Roc. C-2. 44717/66 was of the view that the Panchayat Union Council, 
Uthamapalayam should have, within sixty days from the date of receipt of the 
application, either refused-or granted permission, and that as the order was not 
communicated within sixty days from the date of ipt of the application, the 
permission applied for is deemed to Have been granted for the year 1963-66 for 
which it was, applied for, under section 159 (3) of the Act. On gist August, 1967, 
the Commissioner of the Panchayat Union Council granted permission for the 
installation of the electric motor for the running of flour mill. The proceedings 
further stated that-the installation should be completed within sixty days from ‘the 
date of receipt of the order. i ; , 


eek) 


‘One Andiappa Chettiar who is the petitioner im Writ Petition No. 4321 of 
1968 aggrieved dhe order of the Canosio preire ex eppesl w ihe Colles: 
tor, and the Collector on gist September, 1967 stayed further proceedings in the 
matter until fmal orders are passed. On grd October, 1967 Rev. Fr. Mathew 
D. Muttom filed a counter to the appeal filed by Andiappa Chettiar and ón goth 
December, 1967 filed a petition to the Collector praying for the cancellation of the 
stay granted by the Collector and for dismissal of the appeal pees by Andia 

` Chettiar. On 19th February, 1968 the Director of Rural Development sat his 
proceedings agreed with the resolution of the Panchayat Union Council On 
1gth March, 1968 Rev. Fr. Mathew D. Mutton preferred a revision petition to 
the Government, and the Government by its G.O. Rt. No. 531 dated 2grd February, 
1968 directed the Panchayat Union Cowitcil to issue a licence to the Rev. Father 
to install an electric motor. On 26th March, 1968, the Collector issued a direction 
to the Commissioner to take immediate action im pursuance of the Governments 
Order dated 23rd March, 1968. On 17th April, 1968 the Collector directed the 
Commissioner to place the subject before the Panchayat Union Council. On ryth 
Jime, 1968-the Patchayat Union Council resolved that there was no necessity 
to grant a licente, after noting the’ contents of the Government Order dated agrd 
March, 1968. On 18th July,"1968, the Government ted parmission to the 
Rev. Father: to install a motor. The Chairman of the Panchayat Union Council, 
Uthamapalayam Dhanushkoti, filed a Writ Petition No. 2658 of 1968 praying for 
the issue of a writ of certtorari calling for the records of the Co. r of Madurai and. 
the State of Madras and to quash the otder of the State’ of Madras passed in G.O. 
Ms. No. 1390 of the Rural Development and Local Administration Department 
dated 18th July, 1968, and it was admitted ‘and interim stay granted. „On 17th 
September, 1968 interim stay was vacated. On 4th tober, .1968, the 

Uthamapalayam Panchayat Union Council filed Writ Petition, No.. 3654 of 1968 

praying for the issue of a writ of certiorari calling. for the records of the State of 

Madras and the Collector of Madurai relatmg to the application of Rev. Fr. 

Mathew D. Muttom and the order passed by the State Madras. in G.Q.. Ms. 
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No. 1390, Rural Development and Local Administration Department, dated 18th 
July, 1968 and for quashing the same Rev. Fr.. Mathew D- Muttom filed Writ 
Petition No. 4275 of 1968 on 15th. November, 1968 praying for the issue of a writ 
of certiorari callmg for the records, relating to the resolution of the Penchayat, 
Union Council, Uthamapalayam, dated 17th September, 1966 and 2s confirmed 
by Resolution No. 285 dated 17th June, 1968, and for quashing the resolutions. 
. He also filed Writ Petition No. 4276 of 1968 praying for the issue of a writ of 
mandamus directing the Panchayat Union Council, Uthamapalayam, to grant 
the necessary licence and permission under sections 111 and 112 of the Madras 
Panchayats Act to Rev. Fr. Mathew D. Muttom for establishing and rmmning a 
flour mill in S. No. 516/6 in T. Simdalachery village: Andiappa Chettiar-who is 
the owner of an existing rice mill filed Writ Petition No. 4321 of 1968 praying 
-fór the issue Of a writ. of certiorari calling for the records relating to G.O.° Ms. 
No. 1390, Rural dated. 18th July, 1968 and for quashing the same: = 


The contention of Mr.. V. P. Raman, the learned Ccunsel for the Panchayat 
Union Council, Uthamapalayam is that the Government acted without jurisdic- 
‘tion in granting the permission to Rev. Fr. Mathew D. Muttom by its order dated 
18th July, 1968. He also submitted that in any event the Government having 
‘delegated its powers to the Director of Rural Development, it cannot seek to revise 
the Orders of the Director of Rural Development. The order of the Government 
was also challenged on thé ground that it was passed without notice to the 
Panchayat Union Council which was the aggrieved party, and therefore, ,o 
to the, principles of natural justice, Lastly, it was contended that ‘the Rev. Father 
cannot rely on section 159 (3) of the Madras Panchayats Act, as the section would 
not be applicable to licences which are not granted for a specific period. . 


In order to appreciate the contentions of.the parties, it is necessary to refer to 
the relevant sections of the Madras Panchayats Act, 1958. Section 111 of the 
Act provides that the Government may, by notification specify the purposes which, 
in their opinion, are likely to be offensive or danagerous to humen life or health 
or property. When such a notification is issued, under sub-«xction (2), the 
Panchayat Union Council may notify that no place within the limits of the Panchayat 
as may be specified in the notification shall be used for any of the purposes specified 
in the notification issued under sub-section (1) without a licence-and except in 
accordance with the conditions specified in such licence. Sub-section (4) provides 
that the Executive Officer in the case of a Panchayat Town and the Commissioner 
in the case of a Panchayat -Village shall be the authority competent to-grant the 
ficence or to refuse to grant it. This section requires the obtaining of a licence from 
the Executive Officer in the case of a Panchayat Town or from the Commissioner 
in the case of a Panchayat Village before using any place for a:purpose which is. 
likely to be offensive or dangerous to human life or th or property. It is com- 
mon ground that the installation of a flour millis a purpose falling within the scope 
of section 111, and a licence under the: section has to be obtained. Section 112 
requires that a person shall’ not without. the ission of the Panchayat Union 
Council in Panchayat Villages and the Tqwn Panchayat in a,Ranchayat Town (a) 
construct or establish any factory, workshiop or work-place in which itis proposed 
to employ steam power, water power or other mechanical power or ` electrital 
_power, or (b) install in any premises any machinery or manufcturmg plant driven 
by any power, not being machinery or manufacturing plant exempted by the Rules. 
This section is different from section 111, and requires that permission should be 
obtained from appropriate’ authority. for constructing or establishing any ‘factory 
or for installing in any. premisses: any “machinery. - Section 113 empowers 
Government to make Rules (a) prohibiting or regulating the grant or renewal of 
licences under ion 11i and the period for which such licences shall be valid; 
(b) as to’ the time“within which applications for such licences, or renewals thereof 
shall be#made and’ (c) prohibiting or regulating the grant of permissions under 
section 112. This section therefore enables the Government to frame Rules regard- 
ing the grant of licences under section 111 or- permission under section 112. It 
_will be seen that the authority to grant the licence for approving a site under sectioh. 
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111 is the Commissioner in the case of a Panchayat Village. In this case, the 
Commissioner by his order dated gist August, 1967 granted permission for instal- 
lation of a 15 H.P. electric motor for the rumning of flour mill at S. No. 516/6 
of T. Sindalachery Village to the Rev. Father. The grant of the permission by 
this order is in accordance with the provisions of section 111 and its validity cannot 
‘be challenged by the Panchayat Union Council as the Panchayat Union Council 
is not the authority concerned. Therefore, so far as the approval of the site under 
section 111 is concerned, it should be taken as having been validly granted. 


Section 112 requires that permission should be obtained from the Panchayat 
Union Council for.construction of a factory. or for installation of any machinery. 
“The Reverend Father applied for a licence under sections 111 and 112 of the Madras 
Panchayats Act on 24th November, 1965. The application states that a licence is 
required for running a flour mill in the place mentioned in the application for the 
year 195 As the application is made in the form specified under sections 111 and 
112, it follows that permission under section 112 was sought for by this application. 
The Government by virtue of the powers concerned on it framed Rules prohibitmg 
-or regulating the grant of licences and permissions, and rule 7 provides that the 
Panchayat Union Council shall, as s00n as may be after the receipt of the application 
and within sixty days from the date of receipt (a) grant the permission applied for 
‘either absolutely or subject to such conditions as it thinks fit to impose ore) refuse 
permission, if it is of opinion that such construction, establiahment or installation is 
‘objectionable by reason of the density of the population in the neighbourhood or'that 
it is likely to cause nuisance. . Before granting ission, the Panchayat Union 
-Council is directed to obtain the approval of Director of Town-Plannitige as 
regards the suitability and adequacy of the site of the factory, workshop, work place 
-ot- premises for the purpose and the laying out, arrangements and architectural 
a of buildings ; and shall consult and have due regard to the opinion of 
the District Health Officer as regards the suitability of the site of the factory, Miers 
WOT lace or premises for the purpose specified in the a: lication from the ic 
-health point of view. The Director of Town-Planning opthe District Health 
is required to communicate his approval or opinion within forty days from the date 
-of receipt of the reference, and if within the period of forty days, the Director of 
Town-Planning or the District Health Officer does.not communicate his approval 
-or opinion, he shall be deemed to have communicated his approval. Thus, under 
rule 7 the Panchayat Union Council is entitled to refuse permission for the construc- 
tion or installation by reason of the density of the ulation in the neighbourhood 
-or that it is likely to cause nuisance. On behalfo the Reverend Father the resolu- 
tions of the Panchayat Union Council dated 17th September, 1966 and 17th une, 
1968 are challenged on the und that the reasons given by the Council for i 
to grant the licence are irre and totally foreign to the provisions contained in 
the rule, and such refusal is unsustainable in law. ‘The reason given in the resolution 
of 17th September, 1965 for refusal of the licence is that there was no necessity for 
another mill as the village is a small one and there is already a rice mill existing. 
‘A licence under section 111 is required to be taken for using a site for any of the pur- 
poses which are considered by the Government-as likely to be offensive or dangerous 
‘to human life or health or property. Under section 112 permission is required for 
construction or installation of a machinery and it is indicated in the Rules that such 
‘permission should .be refused if the authority is of opinion that the construction, 
establishment or intallation is objectionable by reason of the density of the popula- 
.tion in the neighbourhood or that it is likely to cause nuisance, That the village 
is small and that there is no necessity for two flour mills is not a reason for which per- 
mission could be refused under rule 7. The authority can refuse permissjon on the 
ground that the installation is objectionable by reason of the density of the popula- 
‘ Hon in the neighbourhood or that it is likely to cause nuisance. "The object of refus- 
ing permission or refusing to grant a licence under sections 112 and 111 ofthe Act is 
not for the purpose.of preventi competition ; but only for safeguarding public 
health or preventing nuisance in the area. .The reason given in the. resolution of the 
Panchayat Union dated 17th June, 1968 is that there was no necessity for starting a 
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new rice mill. This ground is not relevant for the purpose of refusing a permission 
applied for under section 112. On this gronud alone, Writ Petition No. 4275 of 
1968 filed by Revernd Father Mathew D. Muttom for the issue ofa writ of cstriorari 
to quash the resolution of the Uthamapalayam Panchayat Union Council dated 
ae September, 1966 confirmed by the resolution dated 17th June, 1968 -will have to 


The scope of the power conferred on the Government under section 113 (3) of 
the eta Panchayats Act, 1958 may now be considered. Section 113 (3) provides 
as follows: : 


“ The Government may cither generally or in any particular case, make such 
order or give such directions as they may deem fit in respect of any action taken or. 
omitted to be taken under section 111 or section 112.” 


The section enables the Government to make such order or give such direction in 
respect of any particular case and in respect of any action taken or omitted to be 
taken under sections 111 or 112. The grant or refusal to grant permission under sec- 
tion 112 would be an action taken or omitted to be taken under section 112, and the 
Government would be entitled to make an order or give directions in respect of that 
particular order. It has been held by this Court in Abdul Gaffoor v. State of Madras? 
that the power under section 252 of the Madras District Municipalities Act, 1920, 
which is similar to section 113 (3) of the Madras Panchayats Act, 1958, is wide and 
the Government had wide powers tọ interfere with the orders of the municipality. 
The contention of the learned Counsel that the Government cannot interfere with 
the individual orders of the Panchayat granting or refusing to grant the ission 
is unacceptable as it is opposed to the wording in the sub-section, contrary 
to the decision ofthis Court. Another attack agamst the order of the Government is 
that the Government having delegated its powers to the Director of Rural Develop- 
ment under section 157, it is not entitled to sit in revision over the orders of the dele~ 
gated authority. Mr. V. P. Raman submitted that though the person who had 
delegated certain powers can himself exercise that power, both therauthorities cannot 
exercise the same powers ina particular case, and in any eventthe authority that 
delegated the powers cannot sit in revision over the orders of the authority to whom 
the power is delegated. Reliance was-placed on the decision of the Supreme 
Court in Godavari S. Parulekar v. State of Maharashira.2 It is unnecessary to consider 
this question in any length in view of the specifc provisions in section 157. (4) of the 
Act, The sub-section. ides that the exercise of any power delegated .mder 
sub-sections (1) to (3 shall be subject to such restrictions and conditions as may be 
prescribed or as may be specified in the notification and also to control and revision 
by the delegating authority, or where such authority.is the Government by such 
officer as may be exmpowered by the Government. in this behalf. It is farther pro- 
vided that the Government shall also have power to control and revise the acts or 
proceedings of any officer so empowered. The sub-section therefore spécifically 
empowers the Government or any officer empowered by the Government in this 
behalf to control or revise the orders of the officer to whom the powers are delegated. 
In view of this clear provision in the sub-section, the contention of the learned 
Counsel that the Government cannot revise the orders of the Director of Rural 
Development has to be rejected. But the Panchayat Union Council is on firm 
ground in its contention that the order passed by the Government on 18th July, 1968: 
granting permission to the Reverend Father to instal a motor without notice to the. 
Panchayat Union Council is untenable in law. Section 113 (3) enables the Govern- 
ment to make such order or to give such direction in any particular case in respect of 
any action taken or omitted to be taken under section 111 or 112 of the Act. ' The 
action thus taken or omitted to be taken under section 112 is by the Panchayat Union 
Council in Panchayat Villages and the Town Panchayat in Panchayat Town. The 
principle of natural justice requires that a person should be heard before a decision 
adverse’to him is taken. The plea on behalf of the State is that the power of the 
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Government is of a supervisory nature and that it is not obligatory on the Govern- 
ment to hear the Panchayat Union Council before reversing its order. In support 
of this contention reference was made to section 147 of the Act which makes it incum- 
bent on the Inspector of the Panchayats to give opportumity to the authority or 
person concerned before taking action on any of the grounds referred to in clausés’ 
(a) and (b) of sub-section (1) to section 147. It is submitted that since it is specifically. 
mentioned in the section, it is obligatory'on the part of the Inspector of the. 
Panchayats to give an opportunity to the authority or person before action is taken). 
under the sub-section (1) referred to above, and the absence of such a provision, in. 
section 113 should be construed as conferring a power on the Government to make 
such order or to give such directidn as contemplated in the sub-section without notice 
to the authority or person concerned. This contention cannot be a ted, for, the 
Government in exercising its functions under section 113 (3) is dealing with the. 
rights of parties, namely, whether to grant or refuse to grant licence or permis 
sion on the decisions of the Panchayat Union Councilor the Panchayat of the Town 
Panchayat as the case may be. In exercising quasi-judicial and dealing with 
the rights of parties, the principles of natural justice-require that the likely to be , 
affected has to be heard. : The absence of.a specific provision to that effect will not 
deny the affected parties the right to be heard. In Abdul v. Stade of Madras}, 
the validity of an order of the Government setting aside an order passed be the muni- 
cipality without giving an opportunity to the affected party was considered. The 
Court waa dealing with the provisions of section 252 of the Madras District Munici- 
palities Act. . Section 252 provides that the State Government may, either g 
or in any particular case, make such:order or give such diections as they deem fit in. 
Tespect of any action taken or omitted to be taken under section 250 or section 251. 
It may be noted that the provisions of section 252 of the Madras District Municipali- 
ties Act are in pari materia with the provisions of section 119 (3) of the Madras 
Panchayats Act. In section 36 of the Madras District Municipalities Act, the pro- 
viso required the Provincial Government before taking action under that section on 
any of the grounds teferred to in clauses (a) and (b) to give the authority or the person 
concerned an opportunity-for. explanation. The pioyisions in the section requiring 
notice to be given dre in similar terms as'the isions in section 147 of the Madras 
Panchayats Act.:“t was contended that while wader section ‘36 of the Madras 
District‘Municipatities. Act the Government’s power to set aside the resolation'or 
order granting. petmission is only’on any one of- thè- grounds specified in the sub- 
section and after giving an opportunity to the authority concerned, no ‘such restric- 
tion is placed on the powers ofthe Government unter section 252.: The Court reject- , 
ed the contention of the Government Pleader.that section 252 conferred unlimited, 
power on the Government, and that it could set aside the order without giving an » 
wll aac ad to the authority concerned. It was held that as the order affected’ the 
ble rights of the petitioner therem, and as the power given under section 252 
is qudsi-judiaialin nature, -the Government cannot set aside the order of. the: muni- 
cipality without giving an opportunity to the petitioner. . The decision relied'on ‘is 
on all-fours and is.applicable to the facts ‘of this case, as it is not disputed that:the 
“Government did not give notice to the Panchayat’ Union Council before ‘grariting 
ission by G.O.Ms. ‘No. -1390 ‘Rural ‘Development and ‘Local. Administration 
Dernen dated 18th July, 1968. .` The ordet cannot be sustained and has“ to 
be set aside on this ground. .In this view, Writ- Petition No. 3654 of 1968 will 
have to-be allowed and the Government Order referred to above will have: to 
- .Writ Pétition No. 2658 is filed by Dhanushkoti in his private capacity, though 
‘Dhanuskoti - is the Chairman of the Panchayat Union Council, This Writ, Peti- 
tion has.not.been filed on behalf of the Panchayat Union Council or. under its 
authority. As the Writ Petition: No. 3654 of: 1968 filed by the Uthamapalayam 
Panchayat Union Council is being allowed; and as Writ Petition No. 2658’8f 168°. 
is filed in the personal capacity ‘of the petitioner, this petition is dismissed. _ 





1. ALR 1952 Mad. 555. °° eee es 























1] DHANUSKOTI 0. STATE OF MADRAS (Keilasam, 7.). 23t 


' The plea of Rev. Fr. Mathew D. Muttom that the licence applied for 
by him should be deemed to have been granted under section 1 9 (3) of the Madras 
Panchayats Act has to be considered: Section 739 deals with general pras 
regarding licences and permission. Sub-section (1) requires that every application 
for any licence or permission under the Act or any rule or regulation e there- 
under, or for the renewal thereof, shall be made not less than thirty and not more 
ninety days before the carliest date with effect from which or the commencement of 
the period for which the licence or permission is required. Section 159 (1) deals 
with both licences and permissions. Sub-section (3) provides that if orders on an 
application for any licence or permission are not communicated to the applicant 
within thirty days or such longer period as may be prescribed in any class of cases 
after the receipt of the application by the Executive Authority of the Panchayat or 
the Commissioner, the application be deemed to have been allowed for. the 
period, ifany, for which it would have been ordinarily allowed and subject to the law 
rules, by-laws and regulations and all conditions ordinarily gy sacri Sub-section 
(3) also deals with applications for licences and permissions. orders are not com- 
municated within 30 days or within such longer period as may be prescribed in any 
class of cases after the ipt of the application by the authority, the application shall 
be deemed to have been allowed. Lf the sub-section had ended at this stage, there 
would have been no difficulty. But the sub-section proceeds to say that the appli- 
cation shall be deemed to have been allowed for the period, if any, for which it would 
have been ordinarily allowed. It is submitted poate Daihen that the applica- 
tion shall be deemed to have been allowed for the period for which it would have been 
ordinarily allowed, the application of the sub-section is restricted to licences and 
permits which were granted for a specified period, and not to licences for sites 
which are given permanently, and also for permission to construct a factory or to 


install a machi - Reliance is placed on a-decision of a Bench of this Court in 
S. Govinda Ipery. Vi Municipality#, in which the Court was construing the deem- 
ing provisions of section 321 (11) of the Madras District Municipalities Act. On a 


construction of the sub-section, the Court held that an application for a permanent 
installation under section 250 would not fall within the preview of the deeming pro- 
vision in section 321 (11) of the Act. Section 250 of the Madras District Municipali- 


ties Act provides that every intending: to construct of establish any factory, 
workshop or workplace in whi Bd sas apis to employ steam-power, water-power 
or other mechanical power or ical power or to install in any. premises any 


machinery or manufacturing plant, shall before beginning such construction, esta- 
blishment or installation make an application to the Municipal Comncil for permis- 
sion to undertake the intended work. The relevant portion of section 321 (11) may 
be extracted :-— | à we 


EY a oe and save as otherwise specially provided in this ‘Act, if ordera on 
an application for licence or permission or for registration are not communicated 
to the applicant within thirty days after the receipt of the application by the Exe- 
cutive Authority, the application shall be deemed to have. allowed for the 
ger or for such less period as is mentioned in the application, and subject’to the 

w, rules by-laws, regulations and all conditions grdmarily imposed.” 

In construmg the subsection in Writ Petition: No.°1752 of 1964 on a reference by 
Srinivasan, J., expressing doubt as to the correctness of an car ier decision of this 
Court in Public Prosecutor v. Krishna Rao% and Ranganayakulu v. Municipal Commis- 
sionsr, Vijayawada Municipakitity?, the Court held that the deeming provision in sec- 
tion 321 (11) would not be applicable to an application for permission under section 
250 of the Madras District ‘Municipalities Act. The reasons given by the. Bench of 
this Court is that if the provisions of section 250 are to be complied with in the letter 
and in spirit, the municipality cannot be constrained to arrive at a decision one 
way or the other within the period ofa month, and thatif there is such an obligation 
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it would really defeat the purpose of section 250, because it may be im le 
to obtain the. opinions of experts on the vital aspects referred to m the use of 
that section. The second reason that is given is that since section 321 (11) speci- 
fically refers to the application being ‘ deemed to have been allowed for the year 
or for such less period as is mentioned in the application ”, it clearly refers to an appli- 
cation for permission, licence or registration as mentioned in the sub-section, for such 
defined period, which may be a year or less. The first ground, namely, that the 
municipality cannot be constrained to arrive at a decisjon one way or the other withm 
the period of a month is not applicable to an application under section 112 of tho 
Madras Panchayats Act for rule 7 of the Rules framed under section 112 of 
the Act provides that the Panchayat Union Council ahall within sixty days 
from the date ofreceipt of the application, either t or refuse permis- 
sion. Rule 8 makes it clear that though it is cum bast on the Panchayat 
Union. Council to, obtain the approval of the Director of Town-Planning and 
consult the District Health Officer as regards the suitability of the site, if within a 
period of forty days the Director of Town-Planning'or the District Health .Officer 
did not communicate his approval, he shall be deemed to have communicated his 
approval. Reading rules 7 and 8 ther, it is clear that it is incumbant on the 
‘Panchayat Union Council to obtain approval of the Director of Town-Planning 
and consult the District Health Officer, and if those authorities do not communicate 
their approval or opinion, their approval should be deemed to have been communi- 
cated. The Panchayat Union Council is also under an obligation to grant or refuse 
permission within 60 days from the date of receipt ofthe application. As there is an 
obligation on the Panchayat. Union Council to obtain the approval of the Director 
of Town-Planning and consult the District Health Officer and provisjon is made for 
ing on the basis that the authorities concerned had communicated their 
approval if no reply is received within a period of forty days, the reason given by the 
Bench of this Court in S. Govinda Tyer v. Villupuram Municipality], that the ‘municipa- 
lity cannot be constrained to arrive at a decision.one way or the other within the 
period of a month, is not a STURE to the present case. The second ground on 
which.the Bench held that provisions of section 921 (11) are not appilicable to 
an application for ission under section 250 of the Madras District Municipali- 
ties Act corresponding to section 112 of the Madras Panchayats Act is that section | 
321 (11) specifically referred to the application being “ deemed to have been allowed 
for the year or for such less period as is mentioned in the application ” and that this 
will indicate thatit referred to an ee for permission or licence for such 
defined period which may be a year or less. Comparing the wording of section 321 
(t1) of the Madras District. Municipalities Act with the wording in section 159 (1) 
of the Madras Panchayats Act, it is significant that while the crucial part of section 
gar (11) would be that ‘the application shall be deemed to have been allowed 


‘for the year or for such leas period as is mentioned in the application ”, the crucial 


part of section 159 (3) is that “ the application shall be deemed to have been allowed 
for the period if any, for which it would have been ordinarily allowed.” The 
absence of the words “ allowed for the year or forsuch tess period °° in Ea TN (3) 
of the District Panchayats Act as is mentioned in section 321 (11) of the dras 
District Municipalities Act and-on which the decision of the Bench is based is 
significant. By section 1 59 (3), it is provided that the . application shall be deemed 
to have been for the period, if any, for which it would have been ordinarily 
allowed. This would inchide applications for which there is no period. Other- 
wise, there would have been no. need to use the words ‘ifany’. The words occur- 
ring subsequently, that is, “‘ for which it-would have been. ordinarily allowed ” 
would not have the effect of excluding applications in which no period is specified. 
On the other hand, the use of the words “Ordinarilly allowed” in section 159 (3) 
would indicate that applications for licences and permission for which a period is 
not specified are also included. Giving the sub-section the plain and literal mean- 
ing, it would be seen that regarding application for licences:'and permissions for 
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which no period is specified, the applications shall be deemed to have been allowed. 
Because of the difference in the language employed, the Bench decision, which con-- 
strued the provisions of section 321 (11) of the District Municipalities Act, cannot 
be held to be applicable. In this case, Reverend Father Mathew D. Muttom: made 
an application under sections 111 and 112 of the Madras Panchayats Act on‘ 24th. 
November, 1965 and the Panchayat Union Council refused to grant the licence 

on 17th September, 1966, after a lapse of about ten months. As this order of refusal’ 
was not communicated with in 60 days as prescribed under rule 7, the deeming provi- 
sion under section 159 (3) will have to be held as applicable. Therefore, the appli- 
cation of Reverend Father Mathew D. Muttom dated 24th November, 1965 under 
sections 111 and 112 of the Act shall be deemed to have been allowed. By the Rules. 
framed under section 112,the permission for construction or establishment ofa factory 
or for installation of a machinery is permanent in nature and need not be renewed. 
But it would be subject to the provisions of rules 10 and 11, that is, subject to the 
compliance of the relevant Rules made under clause (xexti) of sub-section (2) of 
section 178 of the Madras Panchayats Act, 1958, or the building regulations, if 
any, in force in the area with the jurisdiction of the Panchayat: Union Council. 
The Panchayat Union Council is also entitled to issue such directions as it thinks fit 
for abatement of the nuisance that is caused under rule 11, and to take action under 
rule 11-(2) in case of wilful default. So far as the licence under section 111 is con- 
cerned, rule 3 framed under section 111 provides that every such licence shall expire 
at the end of the year unless for special reasons the Commissioner considers it 
should expire at an earlier date, when it shall expire at such earlier date, as may_be 
specified therem. This rule makes it clear that the licence granted under section 
III is for a period ofane year. The Saar hoe ae grant orrenewalof a 
license under section 111 is the Commissioner of Panchayat Union, and the 
petitioner wll apply for the renewal of the licence in accordance with law. 


It now remains to consider the relief prayed for by Reverend Father-Mathew 
D. Muttom in Writ Petition (No. 4276 of 1968 for the issue of a Writ of mandamus 
directing the Panchayat Union Council and the Commissioner to grant the necessary 
licence and permission under!sections 111 and 112 of the Madras Panchayats Act. 
It is seen from-the discussions above that permission under section 112 for conatruc- 
tion of the building and installation of the machinery shall be deemed to have been 
granted under section 159 (3} ofthe Act, and so far as the licence under section III 
is concerned, it is to be renewed every year. The petitioner in Writ Petition No. 4276 
of 1968 submitted that he having ed all the requirements for grant of permission, 
the authority should be directed to issue a licence. From the statement of facts, it 
will be seem that the Commissioner did in fact great the licence for the year concerned. 
But so far as the renewal for subsequent years is concerned, he, has to discharge a 


"© statutory duty and see that the requirements are fulfilled. The Rules regulate the 








grant and renewal of the licence under section 111, and the Commissioner is bound 
to proceed according to the provisions of the Rules. In the circumstances, a Writ 
of mandamus cannot be issued. In this view, it is unnecessary to refer to the various 
decisions cited by Mr. K.K. Venugopal,-the learned Counsel for Reverend Father 
Mathew D. Muttom in support of his plea that it is‘ competent for the Court toissue 
Writ of mandamus. The power of this Court to grant a Writ of- mandamus under 
appropriate circumstances cannot be disputed. - But in the circumstances stated 
this petition will have to be dismissed. ‘ - 
Writ Petition No. 4321 of 1968 filed by the lessee of an existing flour mill need 
not be considered as the provisions for the grant of licence or permission under the 
Madras Panchayats Act is not regulatory in character and the authorities are bound 
to grant a licence or permission if the requirements under the section are satisfied. 
So faras the grant of licence or permission under sections 111 and 112 is concerned, 
the inttrests of nival licences or permit holders are totally irrelevant as the sections 
do not contemplate regulationing of the grant of licences and permits according to 
the requirements of the locality or the economic vialibility. In the absence of such 
specific provisions the right of a person to exercise his tal right to carry on 
30 
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any occupation, trade or business as contemplated under Article 19 (1) (g) of the 
Constitution cannot be restricted. This Writ Petition will have to be dismissed. 

In the result, Writ Petitions Nos. 3654 and 4275 of 1968 are allowed and Writ 
Petitions Nos. 2658, 4276 and 4321 of 1968 are dismissed. There will be no order 
as to costs in any of these petitions. 


V.M.K. i — l : Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusriog T. RAWAPRASADA RAO. $ < 
M. A. Joseph a3 ee pa C ou. Peditionsr® ` 


v 


Varadarajan and others $ l : mo, .. Respondents. 


Civil Procedure Code (V of 1908), section 115 and Order 93 rules 1 and 5 (d-1)—Platnt filed 
seeking relief of specific performance—Addition! Court-fes called on the plainti—Pot- 
- tioner applying to continus swit in forma uperis—Reyection of application—Time 
Jor fone of additional Court-fes gi iain rejection of plaint for non-compliance 
- - Petitioner sesking to revise earlier order refusing to continus the suit in forma 
, Pauperis—Revision competent—Practica. ; i 
‘As the-plamt in the suit was insufficiently stamped the petitioner was required 
o added Court-fee. The petitioner thereafter applied under Order 33 
ak. to continúe the suit in forma pauperis. The application was rejected on the 
grounds-thathe has the means to pay the Court-fee and that suit was barred by 
‘Imitation. Time was given to the petitioner to pay the additional Court-fee and 
ultimately the plaint was rejected on his failure to pay such additional fee. The 
petitioner filed a revision petition to the High Court against the earlier order 
refusing to allow the petitioner to suc as a pauper. On the question of the main- 
taimability. of the revision petition, we x : 
Held: The revision petition was maintainable.” "The interdict against the 
_ maintainability of a Civil Revision Petition under section 115 of the Code is only 
in cases where there is a provision for appeal to the Migh Court against the impu- ` 
gard onder. The availability of a remedy by way,.of an appeal to the District 
urt or any other subordinate Court, is not a general bar to the entertamability 
of an application ‘for revision. ` a g ; 
' The earlier order is a self-contained order and which can act on its own: vigour 
‘and force. By this order'the plaint was not rejected, nor did the order constitute 
a formal expression of adjudication, which can be-said to have conclusively deter- 
mined the rights of parties to the action with regard to any matter in con 
--in the suit. Therefore the order challenged cannot be deemed to be a decree 
as defined in the- Code. . Bas 


No doubt the later. order rejecting the plaint is in the nature of a decree under 
section 2 (2) of the Code. Nevertheless’ it flows from the former order, which has | 
an ind ent facet of its own and therefore susceptible to the visitorial jurisdic- 

_ tion of th High Court under section 115 of the Code. The fact that at the incep- 
tion a regular suit was filed does not matter. - 


. > No doubt the lis began with a plaint as is commonly understood. But the: 
moment the application te continue-the suit in forma péuperis was made, as the 
. Petitioner was unable to pay the additional Court-fee called, it ceased to be a 
plaint, but in fact became a plaint in the embryo. L t 
` Petition under section’ 115 of Act V of 1908 praying the High Court & revise 
the order of the Court of the Subordinate J » Salem, dated ° August 1967 
‘and made in I.A. No. 300 0f 1967 in O.S. No. 24 of 1965., 7 


* CRIE. No. 2 0f 1968.: ° : TOE 10th Jantary, 1968." 
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~N. Stoamani and F. Narayanaswami, for Petitioner. 

T. R. Srinivasan, for Respondents 3 and 2. 

The Court made the following oe 

Orver.—The plaintiff is the petitioner in this Civil Revision Petition. He filed 
‘O.S. No. 24 of 1965 on the file of the Court of the Subordinate Juge, Salem, for a 
decree for specific performance of a contract, dated 23rd April, 1960, for a transfer 
or release of the “A” Schedule , of which itis claimed that the plaintiff was 
in possession from sth July, cobs. including the flour mill situate thereon. As the 
plaint was insufficiently stamped, the petitioner was directed on a check-slip by ‘the 
‘Court-fce Examiner to pay an additional Court-fee of Rs. 613. The petitioner - 
after applied, under Order 33, rule 2, Civil Procedure Code, in I.A. No. 300 of 
1967 in the main suit, for permission to continue the suit in forma pauperis. On the 
respondent objecting to the said course the lower Court enquired into the pauperism 


ance with Order 33: rules 2 and g (1) of the Code of Civil. Procedure. This Order 
was made on grd August, 1967, and the petitioner was given a week’s time for pay- 
ment of the deficit Court-fee. From time to time, to pay the additional Court- 
fee was extended till gist August, 1967. As the petitioner failed to. comply with the 
above direction, as a co ce thereof, O.S. No. 24-0f 1965 was dismissed and the 
plaint therein was reretia on Ist tember, 1967. Aggrieved primarily against 
the basic order reer aes August, 1967, in I.A. No. 300 of 1967, the petitioner has 
filed the present Civi : ; 


On the merits it was submitted that the lower Court went wrong in taking into 
consideration the e atier of the suit for assessing the capacity of the petitioner 
to pay the additional Gourt-fee. Again, the plaint allgation that the petitioner was 
in possession of the suit property since 1963 pursuant to the agreement, was, not 
considered and referred to by, the learned Judge, when he fo that the cause of 
action was barred on the date of institution of the suit. On other conclusion 
that certain prescribed formalities were not observed in the matter of the presenta- 
tion of the pauper application, it was submitted that they were too trivail and faded 
into insignifican: ve when once the petition was taken up, filly heard and adjudicated 
upon. In fact, even Mr. T.R Srinivasa for the respondent does not seriously 
-contend that the order of the lower Court has to be sustained on the last ground 
‘On the two other surviving. grounds on which this Civil Revision Petition is sought 


is barred and there has been a suppreasion of details by the petitioner and therefore 
the lower Court was right in rejscting the application. I shall refer to the conten- 
tions on merits, of either Counsel after noting the more formidable legal objection 
of the respondent as to the maintainability of this'Civil Revision Petition by this 
Co t. oa) a? g~ ‘ 


The two legal contentions of Mr. T.R: Srinivasan learned Counsel for the res- 
Pondént can now be noticed. In the first place it is stated that as the application 
was rejected under Order 93, rule (d-1) of the Code and such an -order of 


Petent aiid not a Gril Revision Petion. The present Revision Petition against the 
‘earlier order cannot be maintained, as it is virtually superseded or mereged in the 
later decree of Court dated 1st Septembe:, 1967, when the plaint in O.S. Ne. 24 of 
1965 was rejected. Reliance was placed on the ratio in Satpanarapanacharpulu v. 
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Ramalingam!. Mr. Sivamari, arguing contra, states that the ratio in the Full Bench 
case is not applicable at all and drew support for his contertion that the revision to 
tbis Conrt under section 115, Civil Procedue Code, was competent from the decisions 
reported in Munia v. Kesava', Govinda Pathipyar v. Ananthanarayana’, S. S. Khanna v. 
F. V: Dillon+, and Jagannatha Prasad Gupta v. Ranganatha Konar’. ; 


The jurisdiction exercised by the High Court under section 115 of the Code of 
Civil Procedure is wholesome, supervisory and visitiorial. The High Court has the 
power in the circumstances set out in the section to correct errors in orders of Courts 
subordinate to it and .“‘in which no appeal lies thereto”. The parenthesis is of 
considerable import and significance. The interdict against the maintainability 
of a Civil Revision Petition under section 115, Civil Procedure Code, is only im cases 
where there is a provision for appeal to the High Court against the impugned order. 
The availablity of a remedy by way of an appeal to the District Court or any other 
subordinate Court, is not a general bar to the entertainability of an application for, 
revision. It cannot invariably be said as a matter of routine that the High Court 
has no jurisdiction to entertain a petition in revision under section 115, on the sole 
ground that another remedy is open, except it be an appeal to the High Court itself., 
Ordinarily the High Coyrt may refuse ultimately the petition as it has the option to- 
do under section 115, which says that the High Court may make much as it 
thinks fit. . This does not mean that the High Court cannot consider such 4 -peti- 
tion. Even so in a case like the one under consideration, where a part of the order 
passed under Order 39, rule 5 (d-1) is appealable under Order 43, rule 1 (nn), section 
115 does not compulsorily envisage the filing of such an appeal to the District Court 
or for the matter of that, even if such an appeal is preferred, it is only the order of 
the District Judge that can be revised. The rule of practice set out m the section. 
enables the High Court to entertain a revision against the original order, even though’ 
an appeal is provided to the District Court, provided no appeal lay against the appel- 
late order of the District Judge. It is so m this case. Having regard to the powers 
of the High Court in section 115, Civil Procedure Code, which empowers it to’ call 
for the record of any case which has been decided by any subordinate Court, if no’ 
appeal lies thereto to the High Court, it appears that such a subordinate Court refer- 
red to therein would include a trial Court as well. The availability of an appeal 
against the order to the higher hierarchy but not to the High Court; will not make’ 
any difference. Shah, J., speaking for the majority, after interpreting the word 
“case . in sectidén 115, Civil Procedure Code, a3 itchiding a part of a case,, in. 
S. S. Khanna v. F. V. Dillon, observed as follows => : . Oe 


E eate there is no.escape from the conclusion that revisional jurisdiction of” 
- the High Court may be exercised irrespective of the question whether an appeal 
- lies from the ultimate decree or order passed in the suit. Any other view would . 
impute to the Legislature an intention to restrict the exercise of this salutary ' 
jurisdiction to those comparatively. unimportant suits and proceedings in which. | 
the appellate jurisdiction of the High Court is excluded for reasons of public 
- policy. Nor'is the expression “in which no appeal lies thereto ” susceptible of the 
interpretation that it excludes: the exercise of the revisional jurisdiction when an. 
appeal may be competent from the final order. The use of the word “in °. is not 
intended to distnguish orders Sa in proceedings not subject to appeal from the 
final adjudication, from those from which no appeal lies. If an appeal lies agamst 
the adjudication directly to the High Court, or to another Court from the deci- 
sion of which an appeal lies to the High Court, ithas no power to exercise, its 
revisional jurisdiction, but where the decision itself is not appealable to the High. 
. Court directly or indirectly, exercise of the revisional jurisdiction by the High 
Court would not be deemed excluded,” i J , 
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Mr.: T. R. Srinivasan had to concede that his first contention cannot stand, 
in view of the categorical statement of law propounded by the Supreme 
Court as above. 


The second contention has raised considerable argument from the Bar, and the 
arguments of both the Counsel appearing on cither side were indeed instructive and 
impressive. Mr. T.R. Srinivasan contends that the lower Court having ultimately 
rejected the original plaint in O.S. No. 24 of 1965 on its file based upon its earlier 
order, it is not open to the petitioner to canvass the correctness of the earlier order 
‘by or ignoring the later order. Strong reliance was placed on the ratio of 

‘the Full Bench in Satyanarapanacharjulu v. Ramalingam}, That was.a case where a 
‘Civil Revision Petition was filed against am order rejecting the plaint which followed. 
an order for payment of additional Court-fee which was:not -complied with. 
Rajamannar, C.J., with whom the other two learned Judges agreed, was of the view 

-~ that the order Ras the plaint was to be deemed to be a decree within the mean- 
ing of section 2 (2) of the Code of Civil Procedure and hence appealable and no 
Tevision will lie under section 115, Civil Procedure Code. In the instant case also, 
the plaint was rejécted. The petitioner; prudently has not filed a revision against 
the final order of rejection of the plaint dated rst September, 1967, but has chosen to 
file this revision against the order in I.A. No. 300 of'1967 in the said suit, dated grd 
August, 1967. That order is a self contained order and which can act on its own 
‘vigour and force. By this order the plaint was not rejected, nor did the order consti- 
tute a formal expression of adjudication, which can be said to have conclusively 
determined the rights of parties to the action with r to any matter in contro- 
versy in the suit. Therefore the order challenged before me cannot be deemed to 
be a decree as defined in the Code. Mr. T.R. Srinivasan however relymg upon 
certain observations in the Full Bench case that as the Revision Petition in this 
case was filed after the order of rejection of the plaint, it is incompetent. - A similar 
contention which was raised in Murthirayu v. Subbaraju*, was d by the learned 
Judges thus : ; ; 

" The mere fact that an appeal would lie later from the consequential order 

paee by the Subordinate Judge if the stamp fee were not paid was no ground 
refusing to entertain the petition.” an : 
“The observation of the later Full Bench pressed into service by Mr. T. R. Srinivasan 
is “that in the Full Bench case,in Murthiraj v. Subbaraju, was no order for- 
mally rejecting the plaint bsfore the Revision Petition was filed mst the order 
directing the plaintiff to pay an additional Court-fee ”. The (Italicising is mine) 
Undue stress is placed on the word ‘ before ’ in the above excerpt. But the learned 
Judges in Murthirąju v. Subbaraju', themselves had to say at the end that the pros- 
pect of an appeal being available to the plaintiff against the consequential order, 
ely, the rejection of the plaint, is no bar for the maintainability of the Revision 
Petition. In the light of this statement, it is difficult to accept the contention of 
Mr. T. R. Srinivasan that the word ‘before’ used by Rajamannar, Cj. in 
Satpanarapanacharpulu v. Ramalingam}, governs the issue and that it denotes the 
time factor. as to when the revision has to be fild. The word has been used in 
a generic sense and not to import into it'a special significance, which the learned 
Judges who decided the earlier Full Bench case did not comprehend. 


t Viewed in a different perspective also, the contention of Mr. Sivamani is well- 
founded. The order of the lower Court dated grd August, 1967, is a separate and 
distinct order which is the source for the later order dated 1st September, 1967. 
The later order springs from the earlier order. No doubt the later order is in the 
nature of a decree under section 2 (2) of the Code. Nevertheless it flows from the 
former order, which has an independent facet of its own and therefore susceptible 
to the visitorial jurisdiction of this Court under section 115. It has to be remem- 
bered that an application to sue in forma pauperis contains allegations ordinarily 
eR ei TAI ea Ne PE NID IE 
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rendered in a plaint but it is not a plaint as is ordinarily understood. To equate 
‘such a petition to a plaint would be to ignore the express language m, Order 33, 
rule 8, Civil Procedure Code, which reads i a 
“where the application is granted, it shall be numbered and registered and 
shall be, deemed to be the plaint in the suit.” i -T 
In the case under consideration, no doubt the lis began with a plaint asis com~ 
monly understood. But the moment the application to continue the suit in forma pauperis 
was made, as the petitioner was unable to pay the additional Court-fee called, it 
ceased to be a plaint, but in fact became a plaint in the embryo. No direct autho- 
rity has been placed before me for the proposition that the rejection of an 
application ia forma Pauperis consequent upon non-payment of Court-fee bars the 
applicant from proceeding with a revision or appeal as the case may be, filled to 
uestion an earlier order relating to pauperism or absence of cause of action, ctc. 
this view of mine gains support from the ratio in Govinda Pathipar v. Ananthanarayana’. 
No doubt, in that case no original suit was filed as in this case; only an application 
under Order 3g, was filed. It was thrown out Ultimately the inchoate plaint 
was rejected. Govinda Menon, J., speaking for the Bench, observed i 
, . “The aggrieved party is not faced with alternative remedies. Ho has not 
_* Jost the right to-have an appeal against the order holding that the plaint does 
-> not show.a cause of action, because’ fon non-payment of Court-fee, the application 
_ hasbeen rejected. Moreover, the rejection for non-payment of Court-fee is 


-ia consequential one following from the non-compliance of a basic order and if 


33 


-the basis goes, the. consequence also disappears. Pot 
In the above case an appeal was filed against the order of Court dismissing 
:tħe application on the ground that it did not show a cause of action. The order 
was passed on-tgth November, 1951. Subsequently the plaint was rejected becuuse 
the Court-fees, as directed was not paid. This was on 8th December,’ ‘1951. 
Thereafter, on 25th December, 1951, -the. appeal, -as- stated above, was filed It 
was held that the appeal was competent. In the instant case by the earlier order 
the application to, sue as a pauper was rejected on various grounds and time was 
granted fo pay additional Court-fee. By a later order the embryo-plaint was 
rejected. tever may be the effect of the later order and whatever may be 
the remedies available to the aggrieved party to correct the later order, the earlier 
-order aver which no appeal lay to the High Court, is certainly canvassable in revi- 
sion-under-section 145, Civil Procedure Code. - The-fact that at the inception a 
regular suit- was filed does not matter. The ratio in Govinda Pathipar-v. Anantha- 
‘naroyana, is still applicable to the facts of- the -instant’case. - Even the second 
contention of Mr. T. R. Srinivasan fails. - eke Taig ni 
It now temains for me to consider the merits of the order of the learned Subor- 
dinate Judge of Salem. He found that the petitioner is not a pauper on the ground 
that there has been Ae oa of details as to properties owned by him. what 
was disclosed is obviously conceded to,be the properties which ‘are the’ subject- 
matter of the suit. Such a non-disclosure cannot be said to be mala fide. T. R. 
Srinivasan however ‘says that there is jent income from the flour mill which 
the petitioner is running from Which He could pay the Court-fee. There is no 
clinching evidence on this. No report of the Government is available on 
record to show that the petitioner is not a pauper. The asecond ground which 
prompted the lower Court to dismiss the application to suc in forma pauperis is that 
the cause of action is barred by limitation. He has not adverted however tp the 
emphatic averment in the plaint that the petitioner is ‘in possession of the suit 
property t to the agreement and in part performance thereof. This is a 
matter which has to be considered elaborately in trial. , Primg facie it does not appear 
to me that the claim is in any way barred by limitation. The -third nd that 
there wert certain irregularities in the matter of the presentatidh of ‘petition 
can easily be disposed of since even the respondent before me dóês not urge that it 
is a serious matter. Having thus found that the order of the Comt below is'wrong 
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.in that it ought to have allowed the petitioner to sue as a pauper and that prime 
facie the cause of action is not barred by limitation, this Civil Revision Petition has 
to be allowed. There will be no order as to costs. i 
V.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
é PRESENT :—Mr. Justiok K. VEERASWAMI. ; 
M. Allauddin .. Petitioner * 


D. 
P. S. Lakshminarayanan . .. Respondent. 
Civil Procedure Code (V of 1908), Order 6, rule 17 and Order 7, rule 10—Swit for permanent 
Application to add a prayer for recovery of possession—Dismissal on the ground that amend- 
mani, if allowed, would r suas pecimiary jurisdiction—Order unsustainable— 
procedure—Practice. 


Plaintiff filed the suit for a permanent injunction restraining the defendant 
from interfering with rie pega On the allegation of the defendant raised 
in a counter vit by him in an interlocutory application, the plaintiff 
filed an application for an amendment seeking to add a prayer for recovery of 
possession. The = was dismissed on the ground that the pro 
had a potential value as a house site and if the amendment were all the 
value for p s23 of jurisdictio EO E lunes Peves: 

- On that view the District Munsif directed paun to be returned for Š 
tation before the proper Court and set a date be geting the plari Kady and 
when the Court found that the plaint was not so ready he dismissed the appli- 
cation. 3 ae 

Hild in revision : the order of the District Munsif cannot be sustained. ` 

‘The Court below is the Gourt properly in seizin of the plaint as it is and it is 
only as and when the amendment is allowed the question would arise whether 
that Court could try the suit having regard to the enhanced valuation of the suit 
property for purposes of Court-fee and jurisdiction. : ae 

The right course to adopt is to allow the amendment, grant an opportunity 
to the plaintiff to pay the deficit Court-fee and if there is any question.about 
pecuniary jurisdiction arising examine the matter and if necessary in the-light 
of report to be called for from a‘Commissioner and on a definite finding on that 
question, to decide whther the plaint should be retained or will have to be 
returned to the plaintiff as one in excess of the pecuniary jurisdiction of the, 

Petition under section 115 of Act. V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif, Madurai Town, dated 17th January, 
1968 and made in 1.A. No. 2483 of 1966 in’O.S. No. 189 of 1965. ; 

T. S. Subramanian for T. R. Srinivasan, for Petitioner. 

- K. Hariharan and P. Viswanathan, for Respondent. 

The Court made the following _ 7 : 

Orver.—This petition is djrected against an order of the First Additionat 
District Munsif, Madurai ,Town, refusing to allow an amendment of the epee 
The suit as laid was for a permanent injunction on the footing that the plaintiff 
was in possession and that the defendant should be restrained from interfering with 
it. There was ap application for an interim injunction ing disposal of the 
suit, andin the ggunter-affidavit; it setms to have been alleged by the defendant 
that he was in possession. Thereafter the plaintiff filed the application to add 
a prayer for recovery of possession. The dismissal of the application was grounded. 


` æC. R.P. No. 618 of 1968. ae ` 17th February, 1969. 
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on the' supposition of the Munsif that the suit site appeared to have potential’ value 
as house site and if the amendment were allowed, the value for the purpose of juris- 
‘diction would probably exceed the Cout’s powers. On that view the Munsif 
directed the plaint to returned for presentation before the Court of the Subor- 
‘dinate Judge, Madurai, which alone, according: to him, had jurisdiction to try this 
suit. There was a further direction that the plaint should be made ready by 
a6th January, 1968 and when the Munsif found thatit was not-so ready, he dismissed 
the application. . 
In my view, the order of the Court below cannot be sustained. A Commis- 
sioner appointed for the purpose reported the valve of the property to be only 
Rs. 1,988. This value was not objected to by the plaintiff. The Court below 
examined a certain document and with reference to it, and the situation of the suit 
‘property, speculated that it had potential value as house site and its value might 
“possibly exceed its jurisdictién. It gave no definte finding as to the value of the 
‘property. ‘That being the case, I fail’ to see how the Court below could return 
the plaint. For ought we know the plaintiff may choose to continue the suit 
without pressing for the amendment. Apart from that, it is only as and when the 
plaint is amended and the Court below finds that the plaint as amended is in excess 
:of its pecuniary jurisdiction that the question of returning the plaint could arise. 
In that case, the plaint could be treated, as I think as one presented to a Court 
having no jurisdiction, with the concomitant result that the Court will have to 
return it for re-presentation to the proper Court. But the Court below in this 
-casc has acted too soon before it considered the amendment and ordered it. The 
Point is that so long as the amendment is not allowed, it would be nobody’s case 
_ that the unamended plaint would be without the jurisdiction”of the Court, and it 
would follow from it that it has no jurisdiction at all to return the plaint unless the 
plaintiff himself wanted a return of it 4 for presentation to a different Court. That 
being the case, the further consequential order dismissing the application is also 
bad. . 7 i z . + . . 


- Sri Hariharan for the respondent contends that. where allowing an amendment 
-of a plaint sought for will result in deprivation of the jurisdiction of the Court 
allowing it, the amendment should not be allowed. I do not think that this pro- 
position is supported by Singera Mudaliar v. Govindaswami Chetti1, and Nagutha 
Md. Nainar v. Vedavalli Ammal*, which he relies on. The first of them related 
to the Original Side of this Court acting as a transferee Court from the City Civil 
‘Court in respect of.a plaint. Venkatasubba Rao, J., referred to Anmmie Basant v. 
Nerayaniah®, which held that the powers of the Fiigh Court, in dealing with suits 
transferred under clause 13 of the Letters Patent, would be the powers which, but 
for the transfer, might have been exercised by*the Court, from which the transfer 
“was made, and posed the test, in view of that decision, if the amendment sought 
for was allowed by the Original Side of'the High Court, it would take it ipso facto 
“outside the jurisdiction of the City Civil’ Court. The learned Judge considered 
that if the answer was affirmative, the. amendment sought for should be disallowed. 
“With due respect, that principle is well understandable. The transferee Court 
allowing an amendment which wouldihave that effect; would imply that the suit 
‘could neither be transferred!to the original Court nor the transferee Court could 
proceed with the suit because'its jurisdiction is controlled by the width of-the juris- 
diction of the Court from which the suit is transfered. That is not the case here. 
“The Court below is the Court properly in seizin of the plaint as it is and it is only 
as and when the amendment is allowed the ‘question! would larise whether that 
“Court could try the suit having regard to the enhancedvalieation of the suit pro- 
perty for purpose of Court-fees and jurisdiction. In my view, the right course to 
„adopt in such a case is to allow the amendment, grant an opportunity to the plaintiff 
to pay the deficit court-fee, and if there is any question about pecuniary- jurisdiction 
arising, examine the matter and if necessary in the light of a report to be called for 
from a Commissioner and on a. definite finding on that question, to decide whether 
lw Haml 34 M L-J. 145. 3. LR. (1915) 41 LA. 314:27 MLJ. 30: 
2. (1959) 1 M.L.J. 307. LL.R. 38:Mad. 807. g 
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the plaint should be retained or will have to be'returned to the plaintiff as one in 
excess of the pecuniary jurisdiction of that Court. The-other case cited is also not 
of assistance to the respondent, because, there, after the suit had ended in ths trial 
Court and during the pendency of an appeal therefrom amendment of the plaint 
was sought for which, if allowed, would atonce make the suit outside the juris- 
diction of the trial Court. The view was expressed by Ramaswami, J., that ‘in 
such a case amendment of the plaint should not be allowed. I entirely agree 
with that principle. Only it has no application to the instant case as the situation, 
as I have endeavoured to point out, is different. The amendment of the plaint, 
if allowed, would not here have the effect of undoi the result of a suit which 
has been tried and disposed of by the very fact of allowing the amendment and 
rendering the suit in excess of the pecuniary jurisdiction of the trial Court. _ 
The petition is allowed. No Costs. ~~ s ; Bonn "E R 


VS. or een Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
PRESENT :—Mnr. Jusrior T. Ramaprasana Rao. 


S.P, Krishna Rao ` : .. Letttoner® ` 
o. f ` 
Thimurshakhan and another .. Respondents. 
Civil Procedure Code (V of 1908), section 61, (1) (h)—Payment of bonus to labourer—Nol 
hable to be attached. y . : 
Bonus to labourer should form part.of wage and therefore is not liable to .be 
attached. sT . a 
- Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Munsif, Coimbatore dated 5th January, 1968, and made 
in B.P. No. 778 of 1967 in O.S. No. 174 of 1966. < > 7 2 
S. Ramasubramaniam, for Petitioner. ` 
P. S. Ramachandran, for 1st Respondent. 


The Court made the following ; , : 
Orprer.—The learned Additional District Munsif, Coimbatore, relying upon 
the decision in Munuswami v. Viswanathan Nair, allowed a petition under section 60 
(b) of the Givil Procedure Code in execution ofa decree for money by attaching 
the bonus of the respondent who is reported to be a mechanic. But Mr. Rama- 
subramaniam brought to my notice the latest judgment- of Veeraswami, J, in 
Ganapathi Pillai v. Swaminatha Pillai*, who held that payment of bonus is a method 
of payment of wages. He also observed :— 
“No doubt, payment of bonus is conditional upon payment of wages. But 
once ‘bonus is paid, it has the true attribute of wages.” ip è 
’ Here, he relied upon a decision of the Mysore High Court reported in 
P.-Nailimål v. Dasarath?. Ithas to be’ noted that this judgment was rendered after 
the passing of the Madras Payment of Bonus Act of 1965. There has been chamec- 
leonic changes in the law of bonus having regard to the various economic and social 
strains to accord industrial peace in our country. In this view, the learned Judge, 
with whom I respectfully agree, was of the opinion that bonus should form part 
of wage. The order of the Court below cannot stand. ; 


Mr. P.S. Ramachandran, however, contended that the petitioner is a mechanic 
„and therefore not a labourer within the meaning of section 60 (1) proviso ((A) of 
the Civil Procedure Code and the bonus paid to him cannot be deemed to be beyond 
‘the pale of attachment. But whether he is a mechanic or a labourer has not been 
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gone into ‘by the Court below, and this has to be asccrtained as a question of fact. 
Both the parties, therefore; agree that there is no material on which T can . base 
my decision whether he is a mechanic or a labourer. Itis advisable that this mat 

is remitted after setting aside the order of the Lower Court for a further considera; 
tion in the light of the observations made above. Accordingly, the order of the 
Lower Court is set aside and the matter remitted to the file of the District Munsif of 
Coimbatore for fresh disposal in accordance with law.and in the light of my judgment. 
No costs, : : 


8.V.J. te Batis _ Revision Petition remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.” ` 


Present :—Mr. M. ANANTANARAYANAN, Ciusf Justice AND Mer. Jurno 
M. NATRAAN. : ge 


The State of Madras by the Secretary to Government, Indus- 
tries, Labour and Housing Department, Madras-9 .. Appellant* 
v. - 
K.A. Joseph m .. Respondent. 
Civil servant—Averments of grave misconduct—Disciplinary _action—Suspension—Framing 
of charges and enquiry—Reasonable diligence necessary—Placing officer under suspension 
or an indefinite duration— Violation of principles of natural justice. F 
There is a very clear and distinct: principle of natural justice, that an Officer is 
entitled to ask, if he is suspended from his office because of grave averments or 
grave reports of misconduct, that the matter should be investigated with reatona- 
ble diligence and that charges should be framed against him within a.reasonable 
period of time. If such a principle were not to be recognised; it would imply 
that the Executive is being vestcd with a total arbitrary and unfettercd power of 
placing its officers under disability and distress, for an indcfinite duration. 


Appeal under clause 15 of the Letter Patent against the Order of the Honoura- 
ble Mr. Justice Kailasam dated grd January, 1969, and made in C.M.P. No. 17995 
of 1968 presented to the High Court to stay the operation of G.O. Ms. No. 556,. 
Ind. Spl. Industries, Labour and Housing dated 14th February, 1968, pending W.P. 
No. 4637 of 1968 presented to the High Court under Artick 226 of the Constitu- 
tion of India to issue a writ of certiorari quashing the order of the Respondent 
therein in G.O.Ms. No. 556, Ind. Spl. Industries, Labour and Housing dated 14th 
February, 1968. ; 

The Government Pleader, for Appellant. 

The Judgment of the Court was delivered by 


. Anantanarayanan, C.F.—In our view, the- learned Judge (Kailasam, J.). had 
every justification to an interim order in C.M.P.No. 17995 of 1968 in W.P.No. 
4637 of 1968, cancelling the suspension of the concerned O , under the circum- 
stances. Itis sufficient for us to observe that a period of nearly ten months had elap- 
sed since the Officer was first placed under suspension, and that, on an earlier 
representation, the Court directed that charges should be framed within three 
months, and that, if that was not done, the petitioner could approach the Court, 
again, for redress. After an expiry of a further period of six months the petitioner 
approached the learned Judge for redress, and, the outcome is the order from which 
the writ appeal is sought to be filed. 5 sun e S 


Quite apart from the broad principle that we have reiterated so often in the past, 
that this Court will not ordjnarily interfere, by way of appeal, from the exercite of an 
ERS VET by a learned Judge of this Court, by virtue of his jurisdic- 
tion under Article 226 of the Constitution, there is a graver and more basic principle 
involved, upon which this writ appeal has to be dismissed. If the argument of the 
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lédtned Government Pleader is to be accepted by us, it would imply that there is no 
principle of natural justice, under which the Executive could be inhibited from indefi- 
nitély placing an officer in the agony and disability of suspension from his office, 
while the question of the charges is being adumbrated in a most leisurely fashion, and, 
years might elapse before a decision is taken. On the contrary, in our view, there is 
very clear and distinct principle of natural Juatice, that an Officer is entitled to ask, 
if he is suspended from his office because of grave averments or grave reports of 





such claim supported by any precedent or authority. . 


Under the circumstances, the writ appeal is dismissed. The learned Judge 
observed that the Officer “will be allowed to resume his post’. The learned 
Government Pleader submits that there may be great difficulty in permitting the 
Officer to re-assume duties in the very post, when the performance of those duties 
by him in the past, had led to the imputation of grave irregularities. We are unable 
to see any real difficulty in the matter. We clarify the position by stating that it is 
open to the Government to permit the officer to resume duty in that identical post, 
or, any post of equal grade and emoluments, which may be available for-making an 
order of resumption of duty. 


VE a ME Abpaad. digmissed. 
_ IN THE HIGH COURT OF JUDIGATURE AT MADRAS, ` 
; (Special Original Jurisdiction.) 
Praesent :—Mr. Jorra P, RAMAKRIEHNAN. 


O. N. Muthu Ramalingam and another : ~ a. Potitioners* 
l i 0. : ; . 

T..M. Sembuselli Gounder, Member, Executive Committee, Bhavani aa 
_ Go-operative Land Mortgage Bank, Ltd., Coimbatore district, fos 

_ „and others i l 1 „o Respondents, o +, 
Madras Co-operative Societies Aci (uaa cont): section 27 (3) (a) Chapter V of the Rules, 
rules 29 (2), 29 (5) (iii), 29 (6) (i) (c) and go (2)—Co-operatios Bank, Executive 
Commitiss and ssident—-Elections for th first time ander the Act—Retirement of one 
third at the end of year —Rules prescribing, persons seeking election not to take part in 
any stage of the conduct of slection—Government Order exempting such procedure for 

'. the first clection—Outgoing President, a candidate for election—Calling ` for and 
~ scrutiny of nomination papers and conduct of election by ouigdicg President —] tion to 
~ bs quashed as opposed to fair play and principles of natural yustico—Writ at ihi instance 

A i j their MaintrinebleC ition 
„7 of India (1950), Artids 226. ` =." l naa Pe 
`- The petitions have to be allowed and the impugned’ election of the respondents 
sinthese-writ petitions has to be set aside. ce ee ey 2 Mae 
`, The fact that the course adopted in the case was necessitated by the exigency 
arising in the case of election ‘the first time under the new Act;'is hardly a 
circumstance which would justify a result in which a Person is made to appear, 
‘80 to speak, to be a judge in his own cause. That violates’ not merely the prin- 
‘ciples of natural justice but also the principles of fair play and free election, 
essential to be observed in a democratic set up. See 
The fact that the petitioners withdrew from the election after filing nomination 
papers feeling aggrieved against the unsuitable method Proposed for ‘the, several 
‘© W.P. Nos. 1572 and 2301 of 1966. . ~" 2fet January, 1969. 
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, Subsequent stages of the election would not bea ground for denying the remedy 
_which they now seek. The petitioners withdrew because they were aggrieved 
against the arrangements made for the conduct of the election from the time of 
the receipt of the nomination papers, their scrutiny and the subsequent holding 
of the election. If the procedure at any of these stages in which they took part 
is irregular, the petitioners certainly can seek for relief in this writ’proceeding. “ 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased’ to issue (1) W.P. No. 1572 of 1966 writ of quo warranto calling 
upon the respondent to state under what authority he holds the office of the merpber 
of the Executive Committee of the Bhavani Co-operative Land Mortgage Bank 
Limited, Coimbatore district, ‘and ‘set aside the same as being illegal; (2) W.P. 
No. 2301 of 1966 writ of certiorari calling for the records in G:O.Ms. No. 5693 
(Go-6ptration) I.L. and C. dated 5th December, 1963, issued by the first respondent 
herein, and quash the same and all other election: proceedings conducted in pure 
suance of the said G.O. including the declaration of respondents 2 to 1o herein 
as elected members of the Executive Committee. tos 


S. Mukan, for Petitioner and : 

„P. S. Srisatlam, for Respondent in W.P..No. 1572 of 1966. - ee 
P. S: Narasimhan, for Petitioner : 
J. Kenakaraj, for the Government Pleader, for Ist Respondent and 


M. Chenniappan, for Respondents 9 and. 10 in W.P, No. 2301 of 1966. 


The Court made,the following - . ite ugh ate a f , 

OrDeR.—These two writ petitions deal with a common matter. That is 
why they were heard together. Thé occasion, which led to the filing of the writ 
petitions, is the proceeding for election of the Exccutive Committee of the Bhavani 
Co-operative Land Montgage Bank Limited, which is a body admiticdly poverned 
by the Madras Co-operative Societies Act, 1961. According to the affidavits of 
the petitioners, the Executive Committee as well as the President elected under 
the provisions of the previous Co-operative Societies Act, 1994 were functioning 
till June, 1966. Then for the first time the provisions of the new Co-operative 
Societies Act LIII of 1961, had to be applied for election of all the members of 
the Executive Committee including the’ President. Besides the main provisions 
of the Act there are’also an elaborate set of Rules under the aforesaid Act issued by 
the Government from time to time. Chapter V of the Rules contains detailed 
provisions for the conduct of elections to the Managing. Committee or Executive 
Committee of the societies. These Rules have to be applied ‘in the context of 
section 27 (3) (a) of the Act, which provides that the term of office of an elected 
member of the committee constituted under the Act shall be three years provided 
that as nearly as may be one-third of the members elected to the committee at the 
first election shall retire at the end_of the first. year, then-another one-third zt the 
end of the second year and the remaining one-third at the end of the third “year. 


‘The Rules For the Conduct of the Elections provide inter olia as follows: (1) Rule 


29° (2): provides that the’ President or in his absence any other person ‘shall preside 
over the meeting for the election of the members of the committee provided that 
no, person seeking election shall-act as the presiding officer, in which case any other 
officer of the society not seeking election shall be chosen as the presiding officer’ by 
the committee of the society; (2) rule 29 (5) (44) says that every nomination paper 
shall be presented in person to the.President of a society or any other officer 
duly’ authorised in this behalf by the committee of the society, and that if. the 
President himself is a candidate for election, the Committee of the society shall 
authorise some other officer who is not a candidate for election, to receive: the 
nomination papers; (3) rule 29 (6) (i) (a) is to the efftct that on the day following 
the date’ fixed for the receipt of nomination papers the committee of the society 
shal] tike up. the. scrutiny of the nomination papers, but a member of the committee 





eS —— 


naear 


, MUTHU RAMALINGAM P, SAMBUSELLI GOUNDER (Ramakrishnan, J) 245 
! whose name has been proposed for election shall not- attend and shall not parti- 
cipate in such meeting in his capacity as a member of the committee: (4) rule 30 (2) 
says that the election shall be held at a general meeting of the society and the 
President or in his absence any other person presiding over the meeting shall com- 
mence and conduct the election, provided that no person seeking tion shall 
act as the presiding officer and any other officer of the society not seeking election 
shall be chosen as the presiding officer by the general body of the members of the 
society. 1, |, f 

._ Apparently, it.was felt that at the election of the first committee to be formed 
under the new Act, the abovesaid provisions of the Rules, could not be effectively 
applied. The abovesaid rules were evidently intended to deal with the election 
to the committee at subsequent stages after the first committee had been formed, 
when the principle enumerated in section 27 (3) (a) for the 1etirement of one-third 
of the members elected to the committee after each year, would take effect. Reali- 
sing this practical difficulty the Government in exercise of the ‘powers conferred 
on them by rule rog of the Rules issued G.O.Ms. No. 5693 (Co-operative) I.L. and 
C., dated 5th December, 1963 applying to the societies the provisions of rules 29 ‘and 
80, subject to the modifications specified below : 

“ (1) The proviso to sub-rule (2) of the said rule 29 or the proviso to sub- 

. Tule (2) of the said rule 30 shall be omitted. g 
(2) In sub-clause (a) of clause (i) of qub-rule (6) of the said rule 2g, the 
second sentence and the proviso to the said sub-clause shall be omitted.” 
The petitioners in' both these writ petitions feel aggrieved, because they found 
after they had filed their nomination papers that it was the outgoing President of 
the Bank who had called for nomination papers and arranged for their scrutin 
by the committee and also actually held the election in spite of the fact that he hims 
had filed a nomination and also stood for election. They were apprehensive that 
the President would, be in a position to influence the election because of his active 
interest in the result, and, therefore, the petitioners and: some more persons with- 
draw their candidature. The result was that the remaining candidates including 
President were declared duly elected without opposition, as their number was 
less than the required number of committee members. The petitioners urge that 
the arrangement which has resulted from the Government Order and on which the 
outgoing President of the committee had relied for his action led to a situation 
Ghee President of the Committee had to conduct an‘election as a Presiding 
Officer, in which election he himself was’ personally interested ‘as a candidate. 
This would tantamount to creating a situation where the democratic principle of 
a free election would be nullified. “The Présiding Officer of the election could 
not effectively diicharge the duties with fairness and impartiality, when he himself 
is a candidate for the election. . 

There can be no gain-saying that such a result has followed in this case from 
the peculiar features of the pag ee granted by the aforesaid Government Order. 
The Registrar of Co-operative icties in a circular issued on roth December, 
1963 explained the scope of the Government Order. “He sought to justify it on 
the ground that such a course was necessitated by the exigency which arose in the 
case of election of members of the committee for the first time following the new 
Act.. But that is hardly a circumstance, which would justify a result in which a 

n is made to appear, so to speak, to be a judge in his own cause. That vio- 
tes not merely, the principles of natural justice, but also the principles of fairplay 
and free election, essential to be observed in-a democratic set up. It is not as if 
the Rules themselves do not provide for a remedy to avoid such a result. The 
Registrar under rule 29 (23) of the Act is empowered to appoint any person as 
an election officer to conduct the election, if, in his opinion, such a courte is neces- 
sary for the proper conduct of the election. Where an election officer is so appoin- 
ted, all references to the President, Presiding Officer or the committee, as the case 
may be, shall be construed as reference to the election officer. There was, there- 
fore, scope under the Act tọ resort to other provisions which would enable the- 
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principle of a free election under a democratic set up to be adopted in the present 
case, and avoid the aforesaid anomalous situation, cf which the petitioners, in,my 
opinion, have a legitimate grievance. 
- It is urged in particular, in the counter-affidavit, that the petitioners had with 
drawn their nomination papers at the time of the election therefore they have 
no subsisting grievance, which could be agitated in. these writ petitions. There is 
a short answer to this argument. They withdrew their nomination papers, 
because they were aggreived against the arrangement made for the conduct of 
the election from-the time of the receipt of the nomination papers, their scrutiny 
and the subsequent holding of the election. If the procedure at any of these stages 
in which they took part is irregular, the petitioners certainly can seek for relief in 
this writ proceeding. Therefore, the fact that they withdrew from the electiqn 
after ig nomination pa feeling aggrieved against the unsuitable method 
roposed for the several subsequent stages of the election would not be a gro 
or denying the remedy which they now seck. The petitions are therefore 
and the impugned election of the respondents in these, writ petitions is set aside. 
Tt will be open to the concerned authorities to arrange for a proper election, to be 
held; after issuing suitable direction in modification of the directions issued in ‘the 
Government Order aforesaid and which will be ‘in conformity with the true prin- 
ciples of election tò a democratic body. No’ order as to costs. 


V.S., 





f Petitions ‘iota 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 

(Special Original Jurisdiction.) Sa SAG 

: - Present Me Justice P. S. Kamasam. 2 

V. Nagalingam . . ar Patitionsr™® . ù 

D. ; = 
Sivagnanam and another Respondents. - 

Madras Panchayats Act ere 1958), section 25 (2) (c)—Disqualifcation —Subitng 

` contract—Panchayst. Union Council—Election of Chatrman—Candidate, member of 

a Co-operative Society having subsisting contracts with the Panchayat Union—Entails 

` sqaifcaion “Election as Chairman, can be chllngad though slection as member of 

Panchayat was not called in question. 

. The petitioner and the respondent, by virtue of their being elected as Presi- 

- dents of two Panchayats, became the members of a Panchayat Unidn Council. 

. On: the’ date of nomination for election of Chairman of the Panchayat Union 

Council, the respondent continued to be a member of a Labour Contract Co-~ 

: optrative Society which had two subsisting contracts with the Panchayat Union 

‘Council for the construction of a hospital and roads. An election petition'chal-' 

lenging the election of the dent as Chairman was dismissed., “The petitioner’ 

‘applied under Article 226 of the the Constitution. 


Held, the respondent i is disqualified for election as Chairman, under ` section’, 
25 (2) O of the Madras Panchayats Act. “ye 


_ Under section 25 (2) (c) a person taking any kind of i interest diet or indirect, 
personal, or through being a member of a society which has a subsisting contract 
with any Panchayat ‘or. ae piion, at the date of the nomination. or 
election, will be disqualified. .. 


It is open to the petitioner to ine ‘the validity of the election “of dhe 
` respondent- as Chairman of the Panchayat.,Union Council’ The contention’ 
‘that when once the election of the respondent as member of the Panchayat-was 
‘not questioned’ it was not open to him to question the validity of election to the” 
chairmanship’of the Panchayat Union cannot be accepted. ie 


*.W.Pi No. 1956 of 1967 (C.R. P. No. 4650f ` ` - j 2ist Febra iSe 
1966 converted:into W.P. as me of: Court: $ a cae 
dated 244-67 in C.M P. No. 3 of 1967). hate e i) Pas OP A. a aS eS 























mj- NAGALĪNGAM P.’ SIVAGNANAM (Kailatam, J.). 247 


© Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the Memorandum of Grounds therein the High Court 
will be pleased to issue a writ of certiorari calling for the records in Election O.P. 
No. 56 of 1965 on the file of the Court of the District Munsif, Pattukottai, dated 
grd February, 1966 (Election Court) and quash the order made therein, 

_ V. V. Raghavan, for Petitioner. : 
© V. E. Thiruwenkatachani for R. G. Rajan, for 1st Respondent. 

‘The Court made the following ; 

‘Orver—This petition is filed by a member of the Orthanad Panchayat 
Union Council representing Kakkarai Panchayat to quash the order of the Election 
Tribunal (District Munsif), Pattukottai, holding that the election of the respondent 
as the Chairman of the aforesaid Panchayat Union Gouncil is valid and that he 
is not disqualified to stand for the election. THe petitionér and the respondent, 
by virtue of their being elected as Presidents of Kakkarai Panchayat and Mela 
Ulur Panchayat respectively, became members of the Orthanad Panchayat Union 
Council. The Panchayat Union Council consists of 58 Panchayats. In the 
election held for the Chairmanship of the’ Orthanad Panchayat Uoion Council, 
the respondent was declared as the Chairman of the Panchayat Union securing 
94 votes as against 17 votes got by the petitioner. The petitioner challenged the 
election of the respondent as the Chairman of the Panchayat Union in an elec- 
tion petition, O.P. No. 56 of 1965 on the file of the Election Tribunal, Pattukottai, 
and on the election petition being dismissed, the petitioner has filed this writ petition. 


The facts are notin dispute. The respondent was a member as well as Director 
of the Labour Contract Society, Mel Ulur, which was registered under the Go- 
operative Societies Act. Before. the date of the election, the respondent resigned 
his post as Director of the Labour Contract Society. But on the date notified for 
filing of nomination papers, the respondent continued to be a member of the 
Labour Contract Society. It is not disputed that the aforesaid Labour Contract 
Society in which the respondent was a member, has two subsisting contracts with 
the Panchayat Union Council, one for construction of Veterinary Hospital and 
another for construction of certain ‘roads. : 


_ The contention of V. V. Raghavan, the learned Counsel for the petitioner, 
is that the respondent was disqualified for election as the Chairman of the Panchayat 
Union under section 25 (2) (c) of the Madras Panchayats Act, 1958, as on the date 
of his nomination he was interested in subsisting contracts with the Panchayat 
Union Council. Section 25 (2) (c) provides that a person will be disqualified for 
election as a member, if at the date of nomination or election he is interested in 
a subsisting contract made with, or any work being done for, any Panchayat or 
any Panchayat Union Council, except as a shareholder (other than a director) 
in a company. Construing the sub-section, it is seen that a person interested in 
a ‘subsisting contract with Panchayat Union Council is disqualified. The sub- 
section does not say that the interest must be by way of personal contract. The 
respondent is admittedly a member of the Labour Contract Society owning certain 
shares. The result of thee subsisting contracts of the Labour Contract Society with 
the Panchayat Union Council would be financial gain or Joss to the respondent, 
however small it may be. - It cannot be denied that the respondent is interested 
in subsisting contracts with the Panchayat Union. Council. The sub-section is 
worded in wide terms and it would include any kind of interest, direct or indirect. 
Ifthe interest should be only direct or personal and not indirect interest, there -is 
no. reason for the sub-section making an exception in the case of sharcholders of a 
company. Reading the sub-section as a whole and giving it its plain meaning, 
there can be no difficulty in coming to the conclusion that a person taking any kind 
of intergst.direct, or indirect, personal or through being a member of a society 
which has subsisting contract with any Panchayat or Panchayat Union—at the 
date of nomination or election will þe disqualified. _- 


nn nT 


1 


248 THE MADRAS LAW JOURNAL REPORTS. {1969 


.  Y. K. Thiruvenkatachari, the learned Counsel for the respondent submitted 
. that, if so construed, ìt would adversely affect running of Co-operative Societies, 
i and that the Legislature would not have intended such construction. He also 
submitted that in modern conditions many persons living in towns would be 
members of one or other Co-operative Society and that if the co-operative society 
has any subsisting contract with the Municipality a member of the Co-operative 
Society will be disqualified to stand for election, on such construction of the sub- 
section. The submission of the learned Counsel is not without force. But the 
Court is bound to construe the sub-section according to the rules relating to inter- 
retation of statutes. When the meaning is clear, it is not for the Court to take 
i into consideration the consequences of such construction. Mr. V. K. Thiruvenka- 
| tachari submitted that the wording of section 7 (2) of the Representation of the 
People Act, 1951, before its amendment, was similar to that of section 25 (2) (c) 
of the.Panchayat Act. It was felt that the language of section 7 (d) of the 1951 
Act which provided for disqualification in case`of contracts with the Government 
was wide and vague enough to bring any kind`or category of contract within its 
scope and it had been a fruitful source of election disputes in the past. This state 
of affdirs made the Legislature amend the section. “The amended section provides 
that if there’ subsists & contract entered into in the course of his trade or business 
by him with ‘the appropriate Government for the supply, of goods to, or for ‘the 
execution 'of arly works undertaken by that Government, the disqualification will 
attach. No such amendment had been effected in respect of section 25 (2) (4) 
of the Panchayats Act and so, the learned Gounsel for the petitioner submits ‘the 
meaning that was given to section 7 (d)'of the Representation of the People ‘Act, 
1941, before its amendment should be given to section 25 (2) (c) of the Panchayats 
Act. A reference to the provisions of the section in the Representation of the 
People Act before and after its amendment, in fact, supports the contention of. the 
petitioner that the respondent was disqualified on the date of his election. Mr. V. K. 
Thiruvenkatachari very strongly relied on Lapith v. Braithwaite! In that case, 
the Court of Appeal was considering the disqualifications enacted in section 12 (1) 
and (2) of the Municipal Corporation Act, 1882. Section 12 (1) of the. Act dis- 
qualified a person for being a Councillor if and while he has directly: or indirectly, 
any share or interest in-any contract with the Council. By sub-section (2): of 
section 12 a person shall not be disqualified or be deemed to have any share or 
interest in such a contract by reason only of his having any share or interest in any 
company. The majority took the view that, as managing director of the company, 
apart from being a shareholder therein, the defendant had not directly or indirectly 
= share or interest in the contract, within the meaning of the section. ‘They 
held that the expression “interest in a contract” would not include such an inte- 
rest as a paid official of an incorporated company necessarily took in a contract 
by reason of the fact that it was part of his duty to- make the contract and to super-" 
intend the execution of it, and that as such paid official he was interested in the 
success of the company. The Gourt observed. 


“To adopt the view of the statute contended for by the respondent is to adopt 
a construction the result of which is that the Legislature exempted 
appellant from disqualification in respect of his real and substantial interest 
in the company and in the contract which arises from the fact of his being a 
large shareholder, and hsa disqualificd him for a less real and substantial interest 
in the contract which arises from the fact of his being managing director.” 


t Tt was found in that case that as managing director the defendant had no ‘interest, 
though as shareholder he might have interest. In that case the interest was that, 
of drawing salary as an official of the company and nothing further. This decision 
will have no application to the facts of the present case. The position of the res- 
pondent in the present case is that of a member of a Co-operative Society and he 
has financial stake in the contracts entered into by the Co-operative Society with | 
Panchayat Union. Section 25 (2) (c).of the Panchayats Act has not exempted a’ 
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| director‘ or managing director of a’ company from being disqualified, though a 
shareholder of the company is exempted from being disqualified. On a conside- 
ration of the.facts in this case I have no doubt that the respondent was disqualificd 
at.the-time: of his’clection.as the Chairman of the Panchayat Union Council. © 

`` It is'next contended by V. K. Thiruvenkatachari, the learned’ Counsel for 

the: respondent,’ that under rule 1 of the Panchayat Rules relating to decisions of 
election disputes an clection'of a member of a Panchayat can be called in question 

only by way of an election petition presented in accordance with the Rules and under 

rule 2 (1) the election petition shouldbe presented within fifteen days ‘from the date 

of the declaration of the result of the election. In-this case, the learned Counsel 

submits, the election of'the respondent as a member of the Panchayat was not ques- 

tioned but when he was elected as Chairman of the Panchayat Union Council 

the petitioner. preferred an election petition challenging the respondent’s election 

as Chairman of the. Panchayat Union. ‘The submission of V. K. Thiruvenkatachari 

is that, once the validity of the respondent's electon as a member of the Panchayat 
was not challe within the time fixed, the validity of the respondent’s election 

as Chairman’ of. the Panchayat Union ‘cannot be challenged on future occasion. 

Per; contra the submission of V. V. Raghavan, tha learned Counsel for the petitioner, 

is that the petitioner was not a candidate rior did, hé-contest the election of the res-. 

pondent ad a member of ‘the. Panchayat, that; therefore. the petitioner. was. 

not entitled to challenge the election of the . respondent as a member’ of . the 

Panchayat, and that the-only remedy of the Petitioner was to challenge the vladity of 

the election of. the respondent as.Chairman of the Panchayat Union Council. 

This question on similar facts came up for.consideration in. W.P. No. 2261 of 1966, 

and it was held that the election as Chairman of the. Panchayat Union Council 

can be challenged. - An appeal is preferred ‘against the decision in W.P. No. 2261. 
of 1966 and the‘same is pending disposal. . In the circumstances, V.. K. ‘Thiru-. 
venkatachari fairly stated that it would not be proper for him to ask for review of the.. 
decision in W.P. No: ‘2261 of 1966.. Following the decision in W.P. No. 2261 of 

1966, 1 reject the contention ofthe learned Counsel for the respondent and hold 

that the petitioner is entitled to question the validity of the election of the respondent. 
as Chairman of the Panchayat Unidn Council. .' à 


In the result the writ petition is allowed. A writ will issue quashing the''order, 
of the Election ‘Tribunal declaring the’ respondent elected as Chairman of the 
Pahchayat ‘Union Council. The plea of the petitioner to declare him elected’ as’ 
Chairman of the’ Parichayat’ Union Council cannot be’ accepted. No order as: 
to costs in the ‘Wijt petition. e j Í i 


CVS. h, A a ee Petition allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. >- 
(Special Original Jurisdiction.) se ae 
_ Present :-—Mr. Justice P. RAMAKRISHNAN. , >. an 
Mts, Subhadra Ben Manilal -) - >: i `. Petitioner" 


The’ Special’ Tahsildar, Land Acquisition, ;Industrial Estate, ` 


Land Acquisition Act (I of 1894), section 18—Application under—Limitation., 
` For the purpose of applying the six months rule of limitation in section 18 of 
‘the: Land Acquisition Act, what is crucialis thc date when the affected party has 
-knowledge for the first time -of the essential contents of the award. Only if it is ° 
shown that ‘the affected-party-had knowledge'of the essential contents of the award ° 
on a particular date can the six months bar of time be applied against the party ^- 
.by counting, from the date of such-kmnowledge. A more statement that the 
notice was sent by ordinary- post would -not ce to meet this requirement. ` 
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Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed with W.P.No. 1664 of 1966 
on the file of the High Court, the High Court will be pleased to call for the records 
relating to R. Dis. No. 926/65 of 29th October, 1965 on the Petitner’s application 
on the file-of the Respondent in both the petitions and issue (1) a writ of certiorari 
eee the said order rejecting the application as time barred in W.P. No. 1664 of 
1966 and (2) a writ of mandamus directing the respondent to refer to the civil Court, 
the petitioner’s application dated 1st October, 1965 under section 18 (2) (4) of the 
Land Acquisition Act, 1894 in W.P. No. 1665 of 1966. 

_T. N. G. Rangarajan for King & Partridge, for Petitioner. 

- GF. Kanakaraj for Government Pleader, for Respondents. 

' The Court made the following ae 
i Orprr.—The short question for consideration in these writ petitions is whether 
the petitioner’s application to the Collector (who had pasted an award under the Land 
Acquisition Act) for the purpose of making a reference to the civil Court under 
section 18 of the Act, was in time. The petitioner took the stand that though she 
had filed a claim regarding the amount of compensation at the earlier stage of 
the award proceedings, she was not intimated about the passing of the award as 
required under section 12 (2) of the Land Acquisition Act. The first time when she 
got intimation of the a was when she went to the Collector’s Officer and received 
the compensation amount under protest on 23rd April, 1965. Treating that date 
as the earliest date when she had knowledge of the Collector’s award she had 6 
months’ time thereafter to make the application under section 18. She applied on 
Ist October, 1965 to the Collector to make the required reference. This was well 
within time. But the Collector rejected the application on the ground that a notice 
about the award under section 12 (2) had been sent by post to the:petitioner on 
22nd March, ig65 and that therefore as her application was not sübmitted within 6 
months thereafter it was time barred. In his counter-affidavit, the respondent, the 
Special Tahsildar, Land Acquisition, states that the above said notice was sent to 
the petitioner on 22nd March, 1 by post, and, thereafter, she appeared in the 
office on 21st April, 1965, filed the een sale document and received the compensa- 
tion amount without protest. The learned Counsel for the petitioner points out 
that, under section 45 (3) proviso of the Land Acquisition Act, if the authorities 
decide to send the notice by post, they have to send it only by registered post and 
also file the postal acknowledgment as proof of service. The statement in, the 
affidavit that the notice was sent by ordinary post would not suffice to meet this 
requirement. We are, therefore, left with the. position that the petitione:’s conten- 
tion that she had knowledge of the award for the first time, only when she received 
the compensation amount on 23rd April, 1965, has not been effectively met in the 
counter-affidavit to show that she had earlier knowledge of the award, and that there- 
fore her application for reference has to be treated as time-barred. 

_The Supreme Court in State or Punjab v. Qaiser Jehan Begum}, has clearly laid 
down that for the purpose of applying the six months rule of limitation, in section 
18 of the Land Acquisition Act, what is crucial is the date when the affected party 
has knowledge for the first time of the essential contents of the award. Only if itis 
shown that the affected party had knowledge of the essential contents of the award 
on a particular date can the six months bar of time be applied against nee kes by 
counting from the date of such knowledge. Here, as mentioned already, the peti- 
tione:’s contention that she had such knowledge only on 2grd April, 1965 has not 
been effectively rebutted. - ys 

The writ petitions have, therefore, to be allowed as prayed for. A direction 
will issue to the respondent to takeup the petitioner’s application for making a refer- 
ence and make the required reference to the civil Court under section 18 of the Act. 
No order as to costs. - ed 

"V.K. = —— Petitions allowed. 


to 
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al _IN. THE HIGH COURT OF JUDICATURE AT MADRAS 


fe as :—Mr. M. ANANTANARAYANAN, Ghaf Justice AND Mr. Justice M. 
NATESAN. 


Sahib Transport Servies Pahari. "E soa «ays Appian": 


R Balasubramaniam, Proprietor K. Balasubramaniam Motor Service, 
Koilpatti and ‘others Res 


Motor Vehicles Act (IV of 1939), sections 58 ‘end Peer ee holdsr applying 
Sor renswal before the expiry of the permit—Appellant (bus operator) preferring objections 
to the renewal and also filing applications for grant to him of permit—Permi holder 
ee ee ee ene ce E ale i las death-—Regional 

Transport authority if competent to renew the expire 
Motor Vehicles Act (IV of 1939), ‘sections 58 and 61—Scope—Death of ths permit 
‘holder before the order for renswal-—Respondent succeeding to the fee of ths wings 
——Renswal, if could be effected in the name of the respondent. 


The questions for determination are whether the authorities were in law com- 
. petent to renew the permits, the applicant having died after the period of the 


' pertmits had and before they were renewed, and whether the . renewal 
could be in the name of the first respondent as the successor.in interest 
ofthe deceased. 


” Section 58-.of the Motor Vada Act, 1939 provides that conditions being 
an, application for renewal shall be given preference over new applications 

- for. permit. One thing is clear that even an application for renewal of 
„a permit may be treated as a fresh application for permit, the renewal that is 
_ ordered is of the old permit. There is no grant of any freah permit. A permit 
-is after all a document authorising the use of a transport vehicle as a stage 
carriage and section 58 (1) (a) states that it shall be effective without renewal for. 
such period, not less than three years and not-more than five . years, as the. 
Regional Transport Authority may spacify in the permit originally granted 
becomes effective for the extended period. So long as there is a possibility of its 

- being renewed it has life, though till renewal it may not be used to put the 


‘vehicle on the road. csi A be considered extinct, only if there is.no application, 


for renewal or the renewal is refused. 


As the vehicle could not be plied without a current permit, when it is under 
' suspended animation, a temporary permit is provided under section 62 for the period’ 
_ the renewal proceedings are pending. To avoid if possible any hiatus between 
the expiry of the period of the permit and its renewal the Legislature has provided 
‘for an application for renewal to be made in advance, not less than 60 days before 
the date of its expiry. But it could be filed even within go days before the date 
ofits expiry and there is also provision for entertaining the application even later, 
‘if made at least 15 days before its expiry. As the procedure for obtaining’ renewal 
is the same as in the case of an application for fresh permit, the Authority, will 
- have to publish the application, allow for the necessary time to elapse for represen- 
` tation, hear objections, etc. It may not be possible in all’ cases to go through 
- the entire. gamut of the procedure: before the expiry of the permit, particularly 
when there are fresh applicants for the permit, as it has happened in the present 
case. Again no period has been specifically fixed within which a renewal 
- application must be disposed of. It is difficult to conceive of any rational prin- 
ciple- on. which it-could be said that the character of the renewal is altered by 
reason of the duration of the proceeding for renewal over which the permit 
holder has no control. . They system of covering the interval between the expiry 
-of the period covered by the permit and renewal with temporary permits instead 
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of permitting the operator to run on the original permit itself, though its duration 
hes expired, cannot affect the true position that if a renewal is secured for the 
permit, itis the original parmit that is made effective. i So os 


Clearly therefore when bus operator died having applied for renewal of the 
permits in question and had been granted temporary -permits pending orders 
on the renewal application, in perfect accord with the intendment of the Act 
it.could be said that he was holder of the permits when he died. The permits 
were not dead then for all purposes. _ . i, i 


Section 61 (1) entitles the pcrson succeeding to the possession of the vehicles 
on the death of the holder of a permit to use the permit as if it has been granted 
to himsel. The cffect of this fiction, is to make him holder of the permit for 
all purposes of the Act. During the period of three months he would be subject 
to all the obligations and has all the rights of a permit holder. - The power of 
the Regional Transport Authority to recognise the successor in interest is impli- 
cit under the law which it administers. The preferential right to nal ia 
not a mere expecjation. Should the accident of the death of a permit holder 

` ‘before the order for renewal deprive the successor to the possession of vehicles, 
_ the’ permit.attached to'them? The consequence of such a vicw of the Act could 
be disastrous and may affect the public also. It is a business in which the public 
are interested.’ There may be delay in the disposal of the application for reasons 
beyond the control of the permit holder. No doubt the Act “has provided for 
. the application being made, well in advance. But it does envisage the possibility 
` of ‘the renewal getting delayed and has provided for temporary permits in the 
interregnum. `` IF the permit holder dies before the expiry of the permit, there can 
- be no doubt about the successor’s right to press the renewal application, as he 
is then deemed. to be the permit holder himself. He is in the same identical 
position aa the ‘deceased permit holder: To view otherwise will be to nullify 
. the provisions of.the Act which do recognise substantial rights in the permit ,in 
‘the person succeeding-to the possession of the vehicles. “To deny. the successor 
audience at the hearing of the renewal application, will be to extinguish rights 
“ without a hearing. The cardinal rule ‘of natural Justice, audi alteram, partem will 
, Tequire the Authority to hear him on the’ application. Unless expressly ruled 
out, the rule of audi alteram partem could sipplant gaps in-statutory provisions 
governing Tribunals adjudging rights of parties: Reading sections 58 and 61 
Mane it is clear that the person who has succeeded to the possession of the 
` vehicles, if otherwise qualified, secures the transfer of the permitandif the requisites 
. Of section 58 are complied with, he gets the permit renewed and effective ‘for a 
further period. It may be, that there were a body of persons who became entitled 
to the asscts of the deceased. But by mutual arrangement they had ‘left the 
ssession of the vehicles with Balasubramaniam. So even strictly speaking, 
c can be regarded in the circumstances as the n succeeding to the possession 
of the vehicles. He is certainly one of the heirs of the deceased and his co-heirs 
‘have given up their rights in his favour. mi 


Appeals under Clause 15 of the Letters Patent against the Order of Srinivasan, 
J., dated 23rd December, 1965, and made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition Nos. 1263 of 1964 and 3015 of 1965 
presented under Article 226 of the Constitution of India to issue writs of certiorany 
(i) ing for the records relating to ihe order of the State Transport, Appellate 
Tribunal, Madras, in Appeal Nos. 166 to 171 of . 
dated goth June, 1964, and the order of the Regional Transport Authority, Tirunel- 
veli, R. No. 40565/A-2/63. dated 25th January, 1964 and quash the same in Writ 
Petition No. 1263 of 1964 and (i) calling for the records of the Regional Transport 
Authority, Tirunelveli, in R. No. 4056 /A-2/63, dated 25th January, 1964 and quash 
the same in: Writ Petition No. 3015 of 1965. i Eara 








lij `- DAH LAANOFUAL DA rivu ve see ES E 
M. K. Nambiyar for K. K. Venugopal and V. Manivannan, for Appellant. ` 
` Advocate-General (S. Mohan Kumaramangalam) for -M. N. Rangachari, V. K. 
Thirmwenkatachari, K. Thirumalai and Government Pleader (G. Ramanujam), for 
Respondents. ` : - 


The Judgment of the Court- was delivered by 

Natesan, J—These appeals have bcen preferred against a common order of 
our learned brother Srinivasan, J., in Writ Petitions Nos. 1263 of 1964 and 3015 of 
1965 discharging the rule nisi and dismissing ‘the writ petitions fied under Article 
226 of the Constitution. By the writs the appellants questioncd the validity of the 
transfer and renewal in favour of the first respondent herein of six permits for stage 
carriages under sections 58 and 61 of the Motor Vehicles Act, 1939, by the Regional 
‘Transport Authority, Tirunelveli. 

The six permits whose period was to expire on 3rd January 1964 were held 
by one Ramaswamy Doss, and as provided under section, 58 of the Motor Vehicles 
Act, 1939, as amended under subscquent Act (hereinafter referred to as the Act) 
he duly applicd for renewal of the said six permits on gth October, 1963. The 
application for renewal was notified under section 57 (3) of the Act, on 28th 
October, 1963. The appellant before us, a bus operator, preferred objections to 
the renewal of the six permits and also filed applications for grant to him of the six 

its on the routes for his vehicles.. The objection and the applications for 

grant of permits to him were made by the appellant on 18th November, 1963. 
The applications for fresh grant were notified in accordance with the provisions 
of the Act. Ramaswamy Doss, as may be expected, duly filed his objections to 
the fresh grant of permits claimed by the appellant. As the permits were expiring 
on 3rd January, 1964, the Regional- Transport Authority under section 62 (d) of 
the Act on 27th;December, 1963 itself granted temporary permits to Ramaswamy 
Doss for his six vehicles to take effict from 4th January, 1964, pending decision 
on his application for renewal of the permits. Before the application for renewal 
came up for hearing and orders were passed, even on 7th January, 1964,Ramaswamy 
Doss died. The first respondent herein, son of Ramaswamy Doss, on 24th January, 
1964, intimated the Regional Transport Authority under section 61 (1) of bis inten- 
tion as the person who had succeeded to the possession cf the vehicles covered by the 
permits to use the permits: He also requested the Regicnal Transport Authority 
to implead him in the renewal application as the successor of the deceased 
Ramaswamy Doss so that he may pursue the application for renewal. On 25th 
January, 1964 the Regional Transport Authority took up for enquiry the applica- 
cation that had been made by Ramaswamy Doss for renewal of the permits. He 
granted the request of the first respondent herein who claimed to have succeeded 
to the possession of the vehicles in question by virtue of an agrccment cntered into 
between all the heirs of the deceased permit holder to continue the proceedings and 
after due hearing and consideration of the matters involved, overruling the object- 
tions: of the appellants, granted the application for ren¢wal of the permits. He 
ordered that the permits would be renewed for the usual period of three years. Asa 
consequence, the application of the appellant herein for fresh grant of permits to him 
for the six routes involved was rejected. The first respondent was directed to rend 
up the necessary certificates along with B permits of the buses for due endorsement 
Srihe renewal. The first respondent submitted the existing permits for endorese- 
ment of renewal and on roth February, 1964 applied also under section 61 (2) of 
the Act for transfer of the permits. The Regional Transport Authority on roth 
February, 1964 endorsed on the permits their renewal for three years from gist 
January, 1964, noting that from grd January, 1964 to gst January, 1964 they were 
covered by the temporary permits. The its were also transferred to the name of 
the first respondent. The appellant preferred appeals to the State Transport Appel- 
late Tribunal from the orders refusing the grant of fresh permits to him. He also 
filed a revision to the Tribunal against the order granting renewal. On the rejecticn 
by the Tribunal of his appeals the appellant came up to this Court with Writ Petition 
No. 1263 of 1964 from the orders of the Tribunal dismissing the appeals. As it has 
been held that there could’ be no direct ‘revision to the State Transport Appellate 
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Tribunal from an order of the Regional Transport’ Authority, Writ Petition’ 
No. 3015 of 1965 was filed by the appellant questioning the order of the Regional 
Transport Authority granting the renewal. 4 ; 

The question involved in both the writ petitions revolve round the validity of 
the renewals and the only questions argued by the appellant in the circumstances 
set out above were : whe the authorities were in law competent to renew the 

its, the applicant having died after the period of the permits had expired and 
Before they were renewed, and whether the renewal could be ‘effected in the name 
of the first respondent as the successor in interest of the deceased. The questions 
have been ‘answered agai t the applicants ; hence these appeals... 


. The- arguments initially covered a wide ground ; but on learned Counsel for 
the first respondent taking his stand firmly on section 61 of the Act, the questions for 
consideration got narrowed down. : The attack on the validity of the order is éssen- 
tially ‘rested on the language- of section 61 of the Act. Section 61 provides for 
transfer of the permit in favour of the person su: ing to the possession of the vehi- 
cles covered by the permit on the death of the holder o the permit .- It is argued by 
Mr. M. E Nambiyar, learned Counsel for the appellant, that Ramaswamy Doss was 
not the holder of the six permanent permits in question on yth January 1964'when 
he died, as these permits had expired on grd January, 1964. Only a renewal appli- 
cation was pending. It is, therefore, urged that there were no permits to be trans- 
ferred, and that.the Regional Transport Authority had no jurisdiction to order any 
renewal of the permits at the instance of a person claiming to succeed to the posses- 
sion of the vehicles. It is submitted that the right to a permit is personal in nature 
and does not survive the permit holder except to the extent in terms provided by the 
Act. -It is pointed out that neither the Act nor the Rules provide for’continua- 
tion of a renewal application by the person who has succeeded to the possession of 
the vehicles, and it is said that in the circumstances the application for renewal lapsed. 
Mr. M. K. Nambiyar v that a permit is the creature of statute dnd therefore its - 

t renewal and transfer are governed by the statute which is a self-contained oode. 
Counsel contends that from outside the Motor Vehicles Code no procedure 
could be inducted for situations not provided for that may crop up. 


It is needless to labour at any length on the contention that a stage carr 
permit is y personal in nature and no right therein can survive the death of the 
emit holdér. ‘The matter has to bé considered no doubt as conceived in the Act,” 
Frat in the background of the citizen’s fundamental rights under Constitution, to 
acquire, hold and enjoy the property and to practice any profession, or carry on any 
occupation, trade or business subject to laws imposing reasonable restrictions. It is 
clear that to a limited extent at least, a permit does survive the permit holder. 
Section 61 is there. Though a stage Pn permitis in onesense a creature of statute, 
as it goes with a vehicle and forms the life of the business of carriage of passengers 
on road, considered with the vehicle, itis a species of property and very valuable 
for that. Running of buses is a commercial enterprice and permit controls 
not only the owner of the vehicle in the use of the vehicles, but controls the vehicle 
itself by poviding that it shall be used only in the manner authorised by the permit. 
In CSS. Motor Service v. State of Madras!, Venkatarama Ayyar, J., (as he then was 
of this Gourt) summed up the position of the transport operator thus at page 330:,, 
“ The true position then is that all public streets and roads vest in the State, but” 
. that the State holds them.as trustees on behalf of the public. The members of; 
public are entitled as benficiaries to use them as a matter. of right and this right is 
. limited only by the similar rights possessed by every other citizen to use the path- 
ways. The State, as trustees on behalfof the public, is entitled to im all such 
. limitations on the character and extent of the user as may be requisite for protecting 
_ the rights of the general. public....,....,but, subject to such ‘limitations, the 
right of a citizen to carry on business in transport vehicles on public pathways 
o cannot be denied to him on the ground that the State owns the highways.”- 


1.. (1952),2 M.L J. 894 LLR. (1953) Mad, 304 (330). 
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In Sagir. Ahmed v. State of U.P.1, the Supreme Court expressing entire agreement: 
with,the above observed : 
“Within the limits imposed by State regulations any member of the public can 
, ly. motor vehicle on a public road, a can also carry: on the 
usiness of transporting passengers with the aid o vehicles, It is to this carry- 
„ingon for the fae or ae that the guarantee in Article 19 (1) (g) is attracted 
and 4 citizen can legitimately complain if any Legislation takes away or curtails 
that right any more than is permissible under clause (6) of that Article, | > 
In Viswanathan v. Shanmugham*, we observed with reference to d stage carriage permit: - 


of the assets in a partnership. Thus complementary ideas have evolved side by 
side, the first dealing with a stage carriage permit purely as a licence, all remedies 


We have pointed out in that case that a permit or for that matter in somre’cases even a 

licence does not end with the death of the licence holder and become void. We > 
have also pointed out therein that the permit remains in existence for the purpose ` 
of section 61. of the Act. It is in the back-ground as to the character of a permit’ 


Now permit as defined in the Act is a document issued by the prescribed Autho< - 
rity authorising the use of a transport vehicle as a contract carriage, or stage carriage 
or authorising the owner as a private carrier or public carrier to use such ahe. s 
Section 42 prohibits the user of a vehicle without a permit, and except in accordance 


with the conditions of the permits. With reference to stage i business, a ` 


vehicle without a permit is practically of little value. Section 58 relates to duration 
and renewal of permits, section 59 places restrictions on transfer of permits tinder vivos, 
and section 61, to transfer of permits on death of the holder. Section 61 reads : 

“ (1). Where the holder of a permit dies, the -person succeeding to the posses- 
sion of the vehicles covered by the permit may, for a period of three months, use the 
permit as if it had been granted to himself: _ - - .- 

. Provided that ER pee has, within sed eh of the death of the holder, 

informed the Transport Authority which granted the permit of the death of the" 
` holder and of his own intention -to use the permit : ; 

1 Provided further that no permit shall be so used after the date on which it 

‘would have ceased tobe effective without renewal in the hands of the deceased - 

holder. -> - ME A 5 oe: 
~ “*(a) The Transport Authority, may, on application made to it within three 
Sone of the death of the holder saan ni transfer the permit to the 

succeeding to the possession of the vehicle covered by the permit,.... °°” 
This section, may be in a restricted manner, recognises the heritable character of a 
permit, the beneficial interest which the person succeeding to the possession of the 
vehicles has in the permit. Having regard to modern’ con ts of property, the 
right is certainly proprietory and descends on the person who i the 
vehicles and: the permit its attached to the vehicles. Subject to he entice, of 
the Act the permit goes with the Possession of the vehicles. Our attention has been 
drawn by learned Counsel for the appellant to Butterworth’s Words and Phrases 
Fudicially Defined, Vol. III, 1964 supplement, at page 58 where in relation to a local 


“T--{1954) 8.C.J. 819: (1955) 18.C.R. 707: 2 (1966) 1 M.L.J. 363 : LL.R. (1966). 
AIR 1954 S.C, 728, hs oo Mad. 477, 480, CAE, 
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carriers’ licence under the Road and Railway Transport Act’ (Nothern Ireland), 
1935, it was stated : : 


_ ‘What........ are the attributes of a local carrier’s licence granted under the 
provisions of section 16 of the Act?. The word licence has & well recognised 

. signification in English Law. According to our ‘law a. licence properly so called 
is merely a permission granted to person to do some act which but for such permis- 
sion it would be unlawful for him to do. Being in its nature a mere personal privi- 
lege and nothing more than a miere personal privilege a- privilege personal to the 
individual licensee—such a licence cannot be: transferred by him -to, anyone else 

and it dies with the person to whom it was given...... Or a statute may autho- 
rise the granting of a licence to carry on some trade or business which the statute 
does not allow to be carried on without such a licence. But whatever may be the 
type of licence, the presumption is that it is a purely personal privilege, ‘that itis not 

. capable of being assigned or transferred by the licensee to anyone else, and that 
it comes to an end on the death of the licensee.’ No doubt one: frequently hears the 
phrase ‘ trarisfer of a licence ’ especially in connection with the law relation to the 
sale of intoxicating liquors. But it is well established that even in ‘this connection 
the phrase, though convenient, is nevertheless quite inaccurate and misleading. 

` What is referred to as transfer of a publican’s licence is not in strict law a transfer at 

vall........ ....And what the assignee of licensed premises gets is a new licence 
and not the old licence transferred.” : 


The principles above enunciated cannot apply to the. stage carrjage, permits under 
consideration. by which road transport business is sought to. be regulated ana restrict- 
tions imposed in public interest. May be, there is a presumption, that a licence is, 
personal to the grantee ; but the presumption is rebutted as the Act itself provides for 
transfer infer owes in certain circumstances and also provides for a person succeeding to 
the possession of the vehicles to secure the permit relating to the vehicles. Under 
section 61, till transfer is ordered for a period of three months the successor mayuse the 
permit as if it has been- granted to himself and the section speaks of transfer of the 
permit to the person succeeding to the possession of the vehicles covered by the permit. 
When the Act provides for transfer of permit on death we cannot say that the permit 
dies with the holder. It has to be alive and effective for the transfer to operate on. 
it. In Kuppuswami v. Ramchandran}, a division Bench to which one of us was a party. 
observed. : ` SM Pf R Tapa 

` A permit once granted has to be considered asa species of property: in the 

grantee and ‘the death of the ‘grantee would not ‘take away the beneficial right of 
"his legal representatives in'the permit. |  ' 

In' Viswangthan v. Shanmugham*, already referred to; we observed : 2 


/ “Itis true that a permit-or licence does not end with the death of the licence- 
holder and become void for instance, it may be said to remain in existence ‘for 
the further purposes of section 61 of the Act.” , i ~- 


The argument now is that section 61, the only provision in the Act for the survivor- 
ship of the permit applies only where the permit is a current permit and-the. holder 
of the permit dies during the currency of the permit. Itis stated that a permit whose 
duration has expired is no permit at all and as in the presént case the permit had 

ired even on 3rd: January, 1964, on his dedth, Ramaswamy Doss was not the 
holder of a permit for any one succeeding to the possession of the conceraed vehicle 
to. become entitled to a transfer of the permit tinder section 61. But, Ramaswami 
Doss had, long before his death, in due time and according to the provisions of the 
Act, applied for renewal of the permits. ‘The question is, does this keep the permit 
alive, may be in hibernation till renewal,or is the permit a dead one that Ramaswamy 
Doss cannot be considered to have died as the holder-of a permit? yee 


Section 58 which provides for duration and renewal of permits runs thus : 


» 
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(1) (a) A stage carriage permit or a contract carriage permit other than a 
temporary permit issued under section 62 shall be cffective without renewal for 
such period not less-than three years and not more than five years, as the Regional 
‘Transport Authority may specify in the permit...........-... 

* * s - + * 

(2) A permit may be renewed on an application made and disposed of as if 
it were an application for a permit: 

Provided that the application for the renewal of a permit shall be made, — 

(a) in the case of a stage carriage permit or public carrier’s permit, not less 

i than sixty days before the date of its expiry ; an 

(6) in any other case, not less than thirty days before the date of its‘expiry : 

: Provided further that, other conditions being equal, an application a 
renewal shall be given preference over new applications for permits. ` 

- (3) Notwithstanding- an _contained in the proviso to sub-section . So 
‘the’ Regional Transport Authority entertain an application, for.the renewal 
of a permit after the last date spocitied in the said first proviso for the making of 
such an application, if the application is made not more than fifteen days after the 

said, last date and is accompanied by. the prescribed fee.” 

From the very language of this section, learned Counsel for the contesting respondent, 
Mr. V. K. Thiruvenkatachari, contends that a permit does not become extinct and 
ee ee ee eee 
Learned Counsel contends that the fact that an application for renewal of a 
permit has to be made and disposed of as if it were an application for a permit does 
not make the reneWed permit a fresh permit.” While Mr. M.K. Nambiar for the 
appellant relied on the quoted observations of Tora Ascquith in Kast End Dealings 
Lo., Tad. v. Finsbury B.G.4, that » 

“If one is bidden to treat an imaginary state of affairs as real one must surely, 
unless prohibited from doing so, also imagine as réal the conseqiences and inci- 
dents which, if the putative state of affairs had in fact existed, must inevitably have 
flowed from or accompanied it and that if a-statute says that-one must imagine a 
certain state of affairs -it ga not-say that, having done so, one must cause or 

it one’s imagination ‘to boggle whee it comes to the inevitable corrollieries oF 
- that state of affairs.” 


te ea ea hea eS me been 
engrafted on this principle, and drew our attention to the decision.of the Supreme 
Gourt in Siate of Tra-Go., v. S.V.C. Factory*. Hena p an a which 
James; LJ. uttered i Gover’ Case (in re: (hat Keonimsng Gas compen’, to the 
follow ing effect:: 2 
De lay ie ee ee 
` Wwe must be carefulto kee within what bounds and for'what purpose it is-to be so 
* deemed.” 
Learned Counsel urged that while a fiction is to be adopted for a particular 
Jrirpose, the fiction must not be extended beyond its purpose, and its tion 


sonia bo meh i ae tn eee races specified. He points out that section 58 (2) itself 
renewal ap 


specifies the purpose for whi asa oki E EEn a ert et 
cation for it. Itis stated that it is in the matter of procedure as EREDA 


of the appli tion and disposal of it that it has to be treated as an application for a 
mit. .While prescribing-the procedure in Bundelkhand M.T. Co. v. Behari Lal*, the 
Sacre e Gourt points out that by section 58 (2) (d): : 
“ the precedence for obtaining renewal is assimilated to the- ‘procedure prescribed 
for the application for a fresh permit.” 
rma Snr O nnn Sno eneeenerenmnenne annem 
1. LR. ea se 5 oe Le Gu LR. ae en ae 182, 188, 189 : 
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Section s8 further provides that other conditions poing egua, an application for 
reacwal shall be given preference over new applications permit. One thingis 
clear thateven though an application for renewal of a permit may be treated as a freah 
application for permit, the renewal that is ordered is of the dld permit. There is no 
grant of any fresh permit. A permit is after all a document authorising the use of a 
transport vehicle as a stage carriage and section 58 (1) (a) states that it shall be 
effective without renewal ate period, ane aa than three years and not more 
than five years, as the Regio ransport rity yey ey oe pera 
that means, if renewed th permit originally granted becomes effective for the 
extended So long as there isa ponsibility of ita being renewed ie has UG. 
though till renewal it may not be used to put the vehicle on the road. It may be consi- 
dered extinct, only if there is no application for renewal or the renewal is refused. 
This question has been considered at length by this Court in Naterqjen v. R.T.0.,. 
Ghiagleput!, under the Act anit stood before ia amendment by Genital ct G of 1956, 
The question 'arose-in that case whether for breach of the conditions of the 
permit, a penalty could be enforced during the further period for which the. pemit 
continued in force after renewal Answering the question in the affirmative, this 
Court observed : - 
ne a hs raeed pemi may ‘resemble a fresh permit, 6.2.5 
has to be followed before a renewal is made and the right of 
enre Authorities to impose new conditions. But the question is whether, 
- -after 1enewal, the original permit.does not continue in force, for a further period: 
In our opinion, it an een Oo tee pevasians of the Act, the Rules 
and the Forms prescribed.” 


“The matter may be said to be finally set at rest by the Supreme Court in 
VCR. Bus Service v. RT. Axthority?, where the Supreme Court observed : 


“ Therefore, when there is a renewal, the effective period is not the original 
specified, but the period up to which the renewal is granted. _ That indi- 
7 ‘cates ‘that the life of a renewed permit is‘one and continuous.” 


‘Learned Counsel for the appellant sought to make out that there is a radical, 
amendment in the Rules under the Act after. er 1956, and that would make all.the 
difference. It is contended that their Lordshi; ps have in the course of the dis- 
cussion referred to, and relied on rule 185 WhiE wa there Tete oe amendment 
even as this Court had done in Natarajon v. R. T. O., Chinglepat}, for their conclu- 
sion, and that rule 185 has since been repealed. Emphasis was laid for the appellant 
on the alternative, provision in section 62 (d) GE the, mew Aek Rule 185 no | doubt, 
specifically provided : : 

sieges A T OR E E ede 

ee ee the permit” 
shall continue to be effective until orders are passed on application or until 
the expiry of four months from the date of receipt of | eg application whichever 
is earlier. If orders ‘On the application are not passed within four months from. 
the date of receipt of the application, the permit-holder shall be entitled to have 
the Pt ee re ay Be the period eatin i diie 
application or for one year whichever is less... BOn euslea ` 


-The permit was “by this rule kept effective’ once. the application for. renewal 
had been made even without further “orders in stated situations. The rule in 
question only emphasised the effect.of.renewal. It’s repeal cannot in our view: 
affect the true character of a renewal permit brought about the section providing. 
for renewal and the other rules whieh remain substantially unaltered. Instead 
of rule 185 . has been introduced section 62, sub-clause (d) aiid a Regional 
Transport Authority may, without following the procedure lai d down in, section 
57, Brant permits, tobe effective for a limited period-not in any: case to — 
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months, ‘authorising the use of a transport vehicle temporarily pending decision. 
on an application for the renewal of a permit. We see no discord between this 
provision, probably intended to speed up disposal of renewal applications and „the 
inference of the continuity of the permit on renewal suggested by the governing 
section interpreted having regard to the overall scheme of the Act. Under 
the terms of section 58, till renewal the permit ceases to be effective after the period 
originally specified; on renewal the original petmit becomes current and re-animated 
for the extended period. It is as if the permit, when it was issued originally, had 
been issued for the full term as extended. As oe could not be plied with- 
out a current permit, when it is under ; animation, a tempo: permit 
is provided under section 62 for the Bod the renewal ings are pending, 
To avoid if ible any hiatus between the expiry of the period of the. permit and 
its renewal Legislature has provided for an application for renewal to be made in 
advance, not less than 6o days before the date of its expiry. But it could be filed 


even within 30 days before the date of its iry and there is also provision for 
entertaining the apean even later, if atleast 13 days before. its expiry. 
As the ure for obtaining renewal is the same as in the case of an application. 


for permit, the Authority will have to publish the application, allow for the 
necessary time to elapse for representations, hear objections, etc. It ma ngt be 
possible in all cases to go through the entire gamut of the procedure halore the pir 

particularly when there are fresh applicants for the permit, as jt 
has happened in the present case. Again no period has been specifically fixed. 
within which a renewal application must be disposed of. We cannot conceive 


permit holder has no control. ‘The system of covering the interval between the. 
expiry: of the period covered by the permit and renewal with temporary permits. 
instead of permitti the operator to run on the original permit itself, though it’s. 


for renewal of the permits fora period of five years from grd January, 1 the 
date of expiry. Orders for renewal of the permits were ed on 25th January, 
1964 and endorsement of renewal on the original permits effected on roth February, 
1964. No doubt the endorsement states that renewal is to be for three years from 
gist Jan , 1954 noting that from grd to grst January, 1964 there were temporary 
its. t there were temporary permits a period, is only a statement of” 
It is a necessary note, as during the same period in respect of the same _ 
vehicles and over the same-route two permits cannot be effective. There need be. 
either a permanent or a-temporary permit for the use of the vehicle. In the inter- 
regnum the permanent permit was not effective in the language of section 58, and. 
the endorsement records the‘fact and points out that the duration was covered by 
tem permits. ‘The applicant had asked for renewal for a period of five years. 
gid dis ened eid beer ead fora hore period, ‘Take for instance a cas 


whee a petmit has been suspended fur K period During that period, tho permit. 
ve t 


the period ‘of suspension is over. ` The same permit exists. Only it could not and was 
not used for the period. Similarly if pending orders on renewal temporary permits: 


the application. Rule -184 provides that the Transport, Authority sanctioning- 
an application for renewal of a permit shall call upon, the pertmit holder to produce. 
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the registration certificate or certificates of the vehicle or vehicles and Part A or 
Parts A and B of the permit as the case may be and endorse the renewal in Parts A 
and B of the permit and return them to the holder. The form of renewal of Part A 
of a permit runs: : . 


“ This permit is hereby renewed up to........ day of.......... subject , to 
the following further conditions :— : a 
What is renewed, is the old permit which is submitted for endorsement of the 
renewal thereon. The original document which authorises the user of the vehicle, 
is made effective for a further period. A similar endorsement is made on Part 
-of the permit, Part B being the summary of Part A of the permit. Again, under 
‘rule 167 while the fee for the grant of a fresh permit is Rs. 25 the fee for renewal is 
only Rs. 12; Under rule 195 within fourteen days of the expiry of the it by 
efflux of time the permit has to be surrendered, while under rule aia the permit 
has to be surrendered for endorsement of the renewal and taken back. Itis mani- 
fest from the provisions of the Act and the Rules made thereunder 'and the forms 
followed in relation to renewal, that once a renewal'is ordered, the permit document 
originally issued is made to serve for the extended period. Its life is extended. 
“The provision relating to appeals in section 64 of the Act again emphasises and brings 
-out clearly that an order for renewat is not the same’ as an -order granting a fresh 
permit. Section 64 (1) (a) provides for appeal by. any person. aggrieved by the 
refusal to grant a permit and section 64 De) panky and i y provides 
for an appeal by a person aggrieved by the of renewal of a permit. In our 
view-once an application for | has been duly made, the: pre-emptive or 
preferential right to secure the route by the renewal of the permit is a substantial 
ight-as such rights go and the permit should be deemed to be alive for the purpose 
-ofthe renewal. ‘That being’so there is nothing. incongrous or anachronistic in regard- 
ang the person in whose name the permit stands, as the holder of a permit, even 
‘though the period of the permit has expired provided he has in accordance with 
law in time applied for renewal, . «a ee Ba ee S 
Clearly therefore, when Ramaswamy Doss died having applied for tenewal of 
‘the six permits in question and had been granted temporary permits pending orders 
-on the renewal application, in perfect accord with the intendment’ of the Act it 
‘could be said that he was holder of the permits when he died. The permits were 
not dead then for all purposes. Sl od Seale To ee pei ee 


Section 61 (1) entitles the person succeeding to the possession of the vehicles 
son. the death of the holder of a permit to use ‘the permit as if it has been granted 
to himself The effect of this fiction, is to make him*holder of the permit for all 

of the Act. During the period.of three months he ‘would be subj to 
all the obligations and has all the rights of a permit Holder.’ We may envisage as 
case where the holder of a pami dies after-duly applying for renewal but before 
the expiry of the permit.’ Without doubt the person succeéding to the possession 
of the vehicles would be entitled to use the’ permit during the remaining peridd ‘as. 
the grantee of the permit. To our mind it follows that he could secure tem 
ermits if before the expiry ee renewal is not ordered and he wait d also 
be entitled to pursue the re application. . Gf course he myst’ have, within 
go days of the death of the permit holder, informed the T tt Authority of his 
‘intention to use the permit. The Second Proviso to section 61 A is itself explanatorý 
nd has obviously been placed ex abundante teutesla. The proviso points out that 
in the absence of renewal the permit cannot be used after the period specified. ` It 
emphasises the fact that a permit which is not effective.is still a permit for the purpose 
of section 61, though it cannot be used. If the period of permit has expired and. 
‘ceased to be effective, the person succeeding to the possession of the vehicles cannot,. 
by virtue only of the Proviso in section 61 (1), use the permit fora further’ period 
oh tives tone f 


We see no substance in the argument that it would not be open to the successor 
to pursue the application for renewal made by the deceased holder of the permit, 
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in the absence of any provision in the Act or Rules made thereunder. Section 58: 
speaks only about the renewal of permits and the application for renewal. No 
special emphasis is laid on the person of the peimit holder. It may coms in for 
consideration under the Proviso to section 58 (a) [9 E under the provisions of 
the Act the successor may claim and assert his right to renewal, in our view, the 
absence of any specific provision in the Act for continuance of the application cannot. 
stand in the way of the concerned Authority ising his rights and permitting 
him to continue the application for renewal. There is no aa in the Act 
providing for abatement of such an application. We have held that the right in 
a permit is not purely personal to the holder of the permit but that it can pass 
on to his successor. No doubt the grant of renewal is not automatic. But the 
applicant for renewal has been given a preference over new ‘applicants for permit. 
The effect of this pre-emptive right to the route is on its recognition to continue the 
original permit in the successor of the vehicles covered by the permit. Now what. 
is the position of the application for renewal filed by the deceased? There is 
an authority seized of a quasi-judicial ing in relation to a valuable right, 
There are no provisions in the Act authorising the Authority to terminate the pro- 
ceeding on the death of the person who commenced it. The right, the subject of 
consideration in the proceeding, is one that does not come to an end with the death 
of the applicant. Under the law as we interpret it, it devolves on the successor 
to the possession of the vehicles. In such circumstances, in our view, it would be 
the duty of authority, in the absence of any prescribed procedure or express or 
implied prohibition to mould its proceeding in accordance with the principles of 
natural justice and permit the continuance of the proceeding commenced by the 
deceased. In Kuppuncami v Ramachandran}, already referred to where pending a 
revision petition under section 64-A of the Act against an order of the Regional 
Transport Authority refusing to grant variation of the permit the applicant died, 
it was held that the legal representives of the applicant can pursue the revision peti- 
tion. It was observed : = ; 

SO dass ants In the case before us the proceedings initiated by Lakshmi were in 
1elation to an existing right of property in the permits held by her. Such a 
tight would, therefore, survive to her legal representatives. The benefit of the 
proceedings initiated by her would also survive to them.” - . 


We agree with-Srinivasan, J., that it was competent for the second respondent 
to continue the revision petition filed by Lakshmi under section 64-A of the Motor 
Vehicles Act. ` BIO 2 W f 

Reference was’ made for the appellant to the decision of Rajagopalan, J., 
in Ulagarathan v. The State Transport Appellate Tribunal? where before the 
actualisme of the permit but after the: order’ granting him’ the permit, the 
grantee of the permit died. The question arose whether the son of the 
grantee could apply under section 61 for -the transfer of the permit and. 
whether he could defend the appeal from the order of the Regional ‘Transport 
Authority directed against the pa of the permit to the deceased. No decision 
was given on the question whether the successor could defend the appeal. - But it 
was held on the merits that the deceased was not the holder of the permit within: 
the meaning of section 61 when he died, the. deceased having obtained only the 
right to obtain a permi It was observed that the deceased was only entitled to 
obtain a permit the permit having been sanctioned to him, and that he did not 
obtain it The case proceeded in the view that no interest survived to the legal 
representative. ‘This case in the circumstances is not of much avail to the appellant. 
In similar circumstances a contrary view has been taken by a Division Bench 
of the Mysore High Court in Meenakshi v. Mysore S. T.A. Tribunal, dissent- 
ing fom Ulaganathan’s case.* It ia not necessary for us here to examine 
the correctness or otherwise of Ulaganathan’s case?. Our- attention was drawn. 
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by Mr. V. K. Thiruvenkatachari for the respondent to Cooke v. Cooper}, 
In that case under the Licensing Act, Justices at a general annual licensing meeting 
refused to renew a licence to sell intoxicating liquors at a certain house on the ground 
that the house had not been well conducted and that the fitness of the licence holder 
was unsatisfactory. The licence holder appealed to the Quarter Sessions, and the 
owners of the house also appealed as the persons aggrieved. Before the hearing 
of the appeal the licence holder died and the widow who had obtained letters of 
administration sought to maintain the a . There was objection to her conti- 
:muing the appeal on the ground that the licence had become extinct. Lord 
Alverstone, U.J., observed: - > 


* There is no reason why this case should not go back to the Justices to be dealt 

~ with. The case is governed by the principle of the decision in Mcdonald v. Hughes}, 

On the death of a licence holder, the licence is not absolutely void. It remains in 

existence for the purposes of the representatives of a deceased licensee getting a 

renewal in his place, and being held liable if they carry on the businessin breach 

` of the Licensing Acts. In my opinion this licence remains in existence for the 
purpose of enabling the representatives to maintain this appeal.” 


The above decision and the decision cited therein were applied recently in R. v: 
Derby Borough Fustices?, another decision under the Licensing Act in England. 
A reference to the related law and the facts of the case will be useful and instructive 
showing how situations like the one in the instant case have been dealt with. Mrs. 
Short, the holder of an off licence at one premises applied to the licensing Justices 
for an ordinary removal of the licence to a different premises. , The application 
was granted subject to confirmation; but before the Confirming Authority met, 
Mrs. Short died, and when her executrix appearing before the Confirming Autho- 
rity applied for the confirmation, the Justices were of the view that they had no 
Jurisdiction to grant it in the circumstances. There was no objection from any 
quarter to removal. The licensing Justices had the same power to grent ordinary 
‘removal applied for as they had to grant a mew Justices’ licence. Under the Licen- 
sing Act, 1953, section 22 (1) ded that where the holder of Justices’ licence 
died, section 120 of the Act stall nor prohibit the sale or exposure for sale of intoxi- 
cating liquor by the personal representatives during a period ending with the next 
session or if the next transfer sessions were held within fourteen days after 
the death, the next transfer sessions but one. Lord Goddard, C.J., after pointing out 
that it had been held that the executor cannot apply for confirmation of a licence 
where the application is for a new licence and the applicant died before the confir- 
mation, posed the question whether that principle would apply to a case of appli- 
cation for removal of the existing licence and answered it in the following wares: 


- “The Court were not saying that the licence only existed for the p of 
enabling the representatives to. get a transfer, but se that it enabled to 
maintain an appeal, because it was for the protection of the licence and the licence 
was still in existence....... ENE the licence being still in existence and an 
order having been made by the licensing Justices that it should be removed, the 
Confirming Authority can consider, on de application of the executrix, the appli- 
cation for confirmation. ‘ 

The case may not be exactly in point; but the principle of the decision is clear. 

‘To us it appears that the power of the Regional Transport Authority to recognise 

the successor in interest is implicitly under the law which it administers. The 

tial right to renewal is not a mere expectation. Should the accident of 
the death of a permit holder before the order for renewal deprive the successor to 
the possession of vehicles, the permit attached to them? The co nce of such 

a view of the Act could be disastrous and may affect the public also. It is a business 

in which the public are interested. There may be delay in the disposal of the appli- 


1. L.R (1912) 2 K. B. 248. 250, 251. 3. LR. (1958) 1 QB. 36: (1957) 3 WLR. 
ea 1902) 1 K. B. 94 : TI LJ:K.B.43: 591: (198 AER. E2 ; hi 
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cation for reasons beyond the control of the permit holder. No doubt the Act 
has provided for the application being made, well in advance. But it does envisage 
the possibility of the renewal getting delayed and has provided for temporary 
permits in the interregnum. If the permit holder dies before the expiry of the permit, 
to our mind, there can be no doubt about the successor’s right to press the renewal 
application, as he is then deemed to be the permit holder himself. Suppose instead 
of dying on the last day of the period of the permit the permit holder dies the next 
day, is the successor to be denied the Her to press the renewal application? 
Should the mischance of the death caming a few hours later extinguish the heritable 
right which the statute recognises in the permit? That is what follows from the 
appellant’s contentions before us. But actus. dei nemini facit injuriwm the act of 
God is prejudicial to no ont. Once we take the view that there is no abatement 
of the proceeding and the right to secure renewal does not lapse with the death 
of the permit holder, the objection to the recognition of the successor in possession 
of the vehicles as the applicant for renewal falls tothe ground. We hold him to 
be in the same identical position as the deceased it holder. To view otherwise 
will be to nullify the provisians of the ‘Act whick do recognise substantial rights in 
the permit in the person succeeding to the possession of the vehicles. To deny 
the successor audience at the hearing of the renewal application, will be to extin- 
guish rights without a hearing. The cardinal rule of natural justice, audi alisram 
partem will require the Authority to hear him on the application. As we hold that 
the successor if otherwise equal to fresh applicants for permits will be entitled to 
renewal under the provisions-of the statute, the Authority administering the Act 
in the absence of statutory provisions or rules in that regard would be under an 
implied obligation to adopt its procedure to meet the requirements of natural justice. 
‘Unless expressly ruled out, the rule óf midi altam partem could supplant gaps in 
statutory provisions governing Tribunals adjudging rights of parties. The omission 
of the Legislature will be supplied by the fundamental principles governing all 
adjudications whether judicial or quasi-judicial affecting the interesta of individuals 
or their property. In our view, if the endeavour is to administer the Act so as to 
avoid injustice and work the Act, reading the language of the enactment and the 
Rules thereunder when it can be done so without violence, there can be no insur- 
mountable difficulty. While the authorities have to proceed under the Act and 
in terms of the provisions, they cannot ignore the related laws. They may have 
no inherent jurisdiction like a Gourt. But in the proceedings before. them when 
they have to abide by the law and formulated rules, in the absence of specific pro- 
visions, while not exceeding theit powers they have to act as demanded by ‘natural 
justice for the purpose of discharging the duties imposed on them by the Act. In 
Capsi v. Child), Bayley J., said: i 7 
ETIS is it not a common principle in every case which has in itself 

the character of a judicial proceeding, that the party against whom the judgment 

is to operate should have an opportunity of being heard?” 
‘The order on the renewal application will vitally affect the successor to the posses- 
sion of the vehicles. If the renewal is refused, ahs ents of the vehicles get extin- 

i The successor to the possesion of the vehicles will, therefore, be entitled 
to a hearing on the renewal application. i ` 

No doubt in the present case two kinds of rightin respect of the permit which 

the deceased operator held, have to be considered. One is the right of renewal 
under section 58. The other is the right under section 61 to transfer of permit to 
the successor of the possession of the vehicles. Reading the two provisions, it is 
clear that the person who has succeeded to the possession of the vehicles, if other- 
wise qualified, secures the transfer of the permit and if the requisites of section 58 
are complied with he gets the permit renewed and effective fo: a further period. 
If necessary to effectuate the object of the Act, the common law power to enter 
judgment nunc pro tunc exercised to prevent prejudice to a suitor from the delay 
occasioned by the act of Gourt may be indented upon. It is a power not statutorily 





1. 149 E.R. 235, 244. 
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conferred on anybody but recognised as a necessary power to prevent injustice. 
Here further no one else has acquired any rights meanwhile. 

The other objection that had been raised before our learned brother Srinivasan, 
J., that Balasubramaniam by himself cannot prosecute the application for renewal 
of the permits as there are other heirs, is without substance and has rightly been 
rejected. It may be, that there were a body of persons who became entitled to the 
assets of the deceased. But by mutual arrangement they had left the possession 
of the vehicles with Balasubramaniam. So even strictly speaking, he can be regarded 
in the circumstances as the person succeeding to the possession of the vehicles. 
He is certainly one of the heirs of the deceased and his co-heirs have given up their 
rights in his favour. We are not here concerned with the mutual rights inter se 
between the heirs and how they have adjusted their claims. Clearly the possession 
by Balasubramaniam is one that is provided for under section 51. No other point 
arises for consideration. - é 


We are satisfied that the contetions of the appellant that the renewal ordered 
is opposed to the provisions of the Act and that the Tribunal had no jurisdiction 
in the matter are without substance. Even otherwise we would hesitate to inter- 
fere in the matter under the special jurisdiction, as the order of the Tribunal below 
is in perfect accord with justice. In the result the appeals fail and are dismissed 
with costs. , ; 
V.M.K. —— Appeals dismissed. 
IN THE HIGH COURT OF.JUDIGATURE AT MADRAS. 
(Special Origina Jurisdiction.) - ; 
PeemnT :—Mr. M. ANANTANARAYANAN, Chisf Justice, AND Mr. Justicg 
M. NarTEaan. : 
S. K. Yusuf Sheriff and others - 4% msi .. Patitioners* 
© Dee a : r ra Tay 
`The Regional-Transport Authority, Chingleput at Madras-17 24 
` and others ` : i ue .. Respondents. 
Motor Vehicles Act (IV of 1939), section 62—Scope—Application for temporary permit pend- 
ing disposal of ths application for renewoal——Nationalisation scheme (in relation to the 
route) draft scheme held vot rant of temporary permit to the Siate Transport Depstt- 
ment if proper Applications ions dismissed on the basis of the scheme, {f revive. 
Contempt of Gourt—Court directing speedy disposal —Delay, if amounts to contempt of Court. 
The only ground of which.the tempoary -permit has been issued to the State 
Transport Department is that the route is to be taken over by. the State and the 
scheme has already -been published. As it is, the orders granting temporary per- 
mits are ‘rested: solely on the assumed validity- of the’ scheme - which -had 
received the approval of the Government and subsequently published. But 
in Sanjeui Noidu v. Madras Stats Transport and another, in W. P. No. 2303 
of 1967, it has been held that the draft scheme itself is void. int 
of temporary permits based upon the scheme ‘cannot therefore be’ maintained. 
The scheme for the present even in proposal form is’ non est. The effect 
of having struck down the scheme is to revive all renewal applications 
which might have been dismissed on the basis of the scheme and the authorities 
would have to consider those applications on the merits, as also applications that 
might be made for temporary permits pending decision of the ren applications,- 
Renewal of application is a matter for the Regional Transport Authority to 
dicide having regard to the provisions of the Motor Vehicles Act. The applications 
have to be disposed of as-if they are applications for permits, the applicants being 
given perferential treatment or pre-emptive right recognised in their favour, the other 
conditions being equal, Equally with regard to the grant of temporary permits, 
eS EE E 


n W.P. Nos. 2892, 2906, 3260, 3285 and 7 : 40th January, 1968. 
CMP. Nos 12503 and 13865 of 1967. 
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itis for the Regional Transport Authority to consider as to who are in law entitled 
to the same having regard to the circumstances subsisting at the time of considera- 
tion of the matter. 


Held also that a statutory Tribunal should discharge its functions in a manner 
which would evoke the confidence of the -public and not give room for any infer- 
ence of bias. Where despatch and promptitude are ired in the discharge of 
quasi-judicial functions by the Regional Transport Antoni. if there should be 
unreasonable delay and postponement, a comment having regard to the context, 
that itwas not mere delay butevasion occasioned by supine submission to other 
agencies of the Government may not always be ignored as baseless. And when the 
delay is in respect of a matter which this Court has directed » y disposal, things 
may take a grave turn. Men’s allegiance for law would be damentally shaken 
if there is legitimate room for suspicion that the delay is motivated, and conduct 
reasonably giving rise to such suspicion is a most fatal and dangerous obstruction 
of justice. Needless to say that such conduct may in a given case amount to con- 
tempt of Court. mo, 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed theréwith, the High Gourt will be pleased 
to issue a writ of certiorari calling for the records of the first respondent herein in his 


Proceedings R.C. 23018/A4/67 dated goth September, 1967, and quash the same, etc. 
V.P. Raman and K. K. Venugopal, for Petitioners. 


The Advocate-General and The Assistant Government Pleader, for Respon- 
dents. 

The Judgment of the Court was delivered by 

Natesan, j.—In these writ petitions the propriety of the Regional Transport 
Authority granting temporary permits under section 62 of the Motor Vehicles Act 
to the State Transport Department pending applications for renewal of the 
regular permits by private operators in preference to their claim for temporary per- 
mits pending renewal of thei: permits, is called in question. Typical of the circum- 
stances in which these applications come up, we may refer to the facts in W.P. 
No. 2892 of 1967. 


The petitioner in W.P.No. 2892 of 1967 whose permit on the route Madras to 
Vengal was to expire on rst October, 1967, applied on 5th May, 1967, for renewal 
of his permit. When the application for renewal was pending, the nationalisation 
scheme in relation to the route was published on 18th July, 1967, obviously awaiting 
finalisation of the nationalisation scheme, the renewal application was placed in cold 
storge and the petitioner came up to this Court with-applications—one for a writ of 
mandamus directing consideration of his renewal application by the concerned Regional 
Transport Authority on the merits and another br a writ of prohibition restraining 
further proceedings pursuant to the proposed scheme whose validity was impugned. 
This Court, on the applications for interim orders, stayed only ihe effect of publi- 
cation of the scheme, on representation having been made that the scheme had 
received the approval of the Government. In the circumstances, the petitioner 
applied for temporary permit pending disposal of the application for renewal, and 
at the same time, the Director, Madras State Transport Department, also 
applied forthe grant of temporary permit. The Regional Transport Authority, 
in the view that this Court had only stayed the effect of publication of the scheme 
and the only result of such stay was that the State Transport Department was not 
pendente lite entitled to a pucca permit under.section 68-F 1) of the Motor Vehicles 
Act, preferred the State Transport Department to the private operator, the peti- 
tioner herein, for the issue of a temporary permit. The petitioner in the circum- 
stances seeks to have the order granting a temporary permit to the State Transport 
Hee ale quashed. In W-P. No. 2906 the petitioner rushed to this Court 

ore the actual grant of a temporary permit to the State ‘Transport he radi 
praying for the issue of a writ of prohibition or any appropriate order or direction. 
34 f 
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But it ires that on the very day the rule mist was issued, that -is, on 5th 
October, 1967, a temporary permit had been issued to the State Transport Depart- 
ment. Having regard to the circumstances in which a temporary permit had been 
granted to the State Department in W.P. No. 2892 of 1967, we, on 6th October, 
1967, interdicted the State Transport Department from plying its bus on the con- 
cerned route on the temporary permit, and, considering the numerous applications 
that were coming before us in view of the proposed nationalisation scheme, sug- 
gested to the Advocaie-General to examine the feasibility of arriving at some con- 
vention in regard to running of buses on the routes which would be affected pending 
disposal of the writ petitions questioning the validity of the scheme. 


The petitioner in W.P. No. 2906 of 1967 has come out with an application to 
commit the Regional Transport Authority and the Director of State T 
Madras for contempt. Having examined the counter-affidavit filed by the Regional 
Transport Authority, we see no 100m for proceedings in contempt. The order 
in question granting the temporary permit to the State Transport Department, 
it is stated, was passed on the forenoon of 5th October, 1967 and sent by registered 
post to the petitioner herein before knowledge of the general directions issued by 
this Court. The petitioner’s permit was to expire on 5th October, 1967, and his 
renewal application under section 57’ was notified for 8th September, 1967 or after 
the date. No-hearing date having been fixed, the petitioner on 29th September, 
1967, applied for the grant of a temporary permit. On the very date the State 
T t also applied for the grant of a temporary permit. In 
the circumstances while there is room for comment that the Regional Transport 
Authority has exhibited an alacrity not generally noticed in taking up and disposing 
of the temporary permit application, keeping pending the renewal application, 
we cannot find contempt of any particular order of this Court. IN 


'- The petitioner in W.P. No. 3260 of 1967 has come up to this Court with refe- 
rence to his application for renewal of permit which was expiring on roth August, 
1967, with several applications—an application for mandamus to the Regional. Trans- 
oor Authority to dispose of his renewal application at an early date, an application 

or prohibiting the’ Regional T rt Authority from .taking into consideration 
the proposed. scheme under section 68-C, and an application for certiorari to quash 
the order of the Regional T. Authority refusing the application of the: peti- 
tioner for renewal of permit. his application for temporary petimit was made 
to give way before the application of the State Transport Department for a tempo- 
rary permit to itself, he has come with the above Writ Petition. No. 3260 of 1967 
for quashing the order of the Regional Transport REER isming a temporary: 
permit to the State Transport Department. The only ground on which the tempo- 
rary permit has been issued to the State Transport Department is that the route 
is to be taken over by the State and the scheme has already been published, Refe- 
rence is also made to the policy of the Government to nationalise transport. 


Learned Counsel for the petitioners contends that in the grant of a temporary 
permit under section 62 as against an application for « temporary permit pending 
the application for renewal, the Regional Transport Authority should not give 
preference to the State T) Department which has only a proposal to take 
up the route under a nationalisation scheme. It is pointed out that section 68-F 
comes into operation after ascheme has become an approved one and the route a 
“ notified route” and then only permits could be issued to the State Transport 
Undertaking on the State Transport Undertaking applying in the manner specified 
in Chapter IV. In the case under consideration there was no approved scheme for 
the State Transport Undertaking to intervene and claim a permit as of course. 
Counsel submits that when an application for temporary permit falls directly under 
section 62-A (d) (local amendment), it is incumbent on the Regional Transport 
Authority to grant the temporary permit to the applicant for renewal, pending deci- 
sion on his application for renewal of permit. The material part of section 62 rele- 
vant for our purpose runs thus: = 











| 
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“A Regional Transport Authority may, without following the procedure laid 
down in section 57, grant permits, to be effective for a limited period not in any 
case to exceed four months, to authorize the use of a transport vehicle temporarily 


(a) onoir saws eta eae aa eee a tae oe 
Oe Ae CNT CTY Re Me TIRE etry ade ae 

(c) to meet a particular temporary need, or 

(d pending decision on an application for the renewal of a permit or 


Provided thata temporary permit under thissection shall, in no case, be granted 
in respect of any route or area in an application for the grant of a new 
Erie under section 46 or section 54 during the pendency of the application ; 


“Provided further that a temporary permit under this section shall, in no 
case, be granted more than once in respect of any route or area specified in an 
application for renewal of a permit during the pendency of such application for 
renewal.” i 


Emphasis is laid by Counsel on the frst proviso that no temporary permit should 
be granted in respect of any route or area specified in an application for the giant 
of a new permit during the pendency of the application, in support of his conten- 
tion that pending decision on an application for renewal of permit a temporary 
permit should normally be granted to the applicant for renewal. The State 
‘Transport Department, when it comes on the scene under the proposed scheme, is 
coming with an application for a new permit and therefore, it is said, the State 
‘Transport Department should not be given any erence as against an operator 
who had applied for renewal. Learned Co would distinguish the decision 
of the Supreme Court in the Madhya Pradesh State Transport Corporation v. Regional 
Ti Authority}, as a case where only the scope and interpietation of section 
62 (c) of the Motor Vehicles Act was involved. In that case the Supreme Court 
with the view of the Madhya Pradesh High Court, that a temporary 

poms cannot be granted for any route when there is a permanent need for transport 
ties on that route and it has been decided to invite applications for that pur- 

pose. The case before the Supreme Court was not a case of grant of a temporary 
Pe penang a an application for renewal. Counsel submits that while the State 

may, any other person, enter into competition with private operators, it could 
claim exclusive right only when there is an approved scheme and a notified route. 
Our attention is drawn to the observations of the Supreme Court in Capital Multi- 
purpose Co-operativs Socisties, Bhopal v. State of Madhya Pradesh*, where itis remarked: 
“ Secondly it would be unusual for the State Transport Undertaking to be run- 

ning transport vehicles on individual routes before it produces a scheme for nation- 
ladon of the type provided for in Chapter IV-A, though it may be conceded 


that this may not be quite impossible................000.. 


Counsel for the petitioners submits that the Regional Transport eee! 
who happens to be the District Collector and head of the District in this case has 
abdicated his position as a quasi-judicial Tribunal under the Act and allowed him- 
self to be guided by policy decisions of the Government wholly irrelevant and extra- 
neous to the issues under consideration before him, whether it be in the matter of 
gant of renewal or grant of temporary permits. It is said, that this is not a 
stray case where it could be said that exigencies of other work and heavy executive 
functions have stood in the way of speedy disposal of the renewal applications. 
It is submitted that the innumerable cases which have come up before this Court 
would show a deliberate attitude on the part of the Regional Transport Authority 
to defer consideration of the renewal applications and going contrary to law to 
grant temporary permits to the State. The draft scheme of nationalisation was 
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being attacked as void at the very outset and notwithstanding, it is said, the Regional 
‘Transport Authority was aiding the State Government in securing temporary 
permits, An operator of stage carriage has to apply under the Act for renewal, of 
his permit not less than 60 days before the date of expiry and in this case well in 
advance applications have been made for renewal: An applicant for renewal 
of permit has a pre-emptive. right under the Act and though the Act, doesnot pres- 
cribe any time-lnmit for disposal of applications for renewal of permits, it is apparent 
from the several provisions of the Act that the- applications should be se aa of 
ordinarily before expiry of the period of the permit. . In. case of unavoidable delay, 
an application should be disposed of within a reasonable time thereafter, as whi 
providing for temporary permits pending applications for renewal. of . permits, 
there is a provision that a temporary permit’s not be given more than, once and. 
the time-limit of four months is fixed for a temporary permit. The State ‘Transport 
Undertaking is entitled as of right to the grant of a stage carriage permit in respect 
of a notified route, on tlie Transport Undertaking -in pursuance of ‘an approved 
scheme applying for a permit in-the manner specified in Chapter IV—but Counsel 
for the existing operators remark why á quasi-judicial tribunal like the -Regionab 
Transport Authority should show undue solicitude to the undertaking—bat that 
is what is revealed by their proceedings. A r ` i 
Learned Counsel prays that in the circumstances while quashing the orders 
already passed, it is desirable that this Court gives directions in the matter of dis- 
posal of the renewal applications to the ic Transport Authority to exclude 
from all consideration the proposed nationalisation scheme. The draft scheme has 
been struck down as void and in the circumstances it. is submitted that there is 
nothing but a policy decision of the Government for nationalisation of the, route. 
As it is, itis urged that for an approved scheme to come into existence and the route 


in question to be'a notified route, it will take a deal of time, Whatever 
ight have been the position earlier before the scheme ‘was struck down, 
to-day it cannot be said that there is any scheme in the offing. Learnéd Counsel 


quite properly.drew out attention to the conflict of views on the quéstion whether 
a contemplated scheme by a' State Transport Undertaking is a matter that:could 
be had regard to by the Regional Transport Authority:in considering an applica~ 
tion for stage carriage permit under -clause (a) or.(c) of section 47: (1),. between. 
Molik. Ram v. Regional Transport Amthority},. and Katigowdasvi- Regional Transport; 
Axtkority*, - ‘The. Mysore’ High Court has taker. the viewi that a-State. Transpor 

Undertaking can validly askithe Regional Transport Authority.to refuse.the Peal 
of permits. held ‘by. private-opérators only.if therg is in-force.an approved scheme. 
But a.single Judge of the Rajasthan High Court is of the view.that the iTransport 
Authorities are quite competent.to. take into consideration under section.47. (t}8(c} 
while dealing with amplicons for permits or renewal of permits any. s 


pre- 
pared or contemplated by'a State Transport Undertaking. The learned’ judge. of 
the Rajasthan High Court also remarks that of the question, many ¢ nts have 
to be considered for arriving ata judicial verditt—the stage of the'scheme, thé nature 
and the traffic requirements of the route and thé availability of other ‘transport 
services—and it cannot, therefore be accepted, that the. pendency of a,scheme for 
nationalisation cannot be considered under section.47:;(1) (c) on account of-the ufe 
of the words ‘ near future ’ in that section. ‘In our view, it is unnecessary to “go- 
deeper into the matter’ and ,consider what are all. the .matters,the Authorities. 
could take into consideration.. As it is, the orders granting, temporary -permits 
are rested solely on the assumed validity of the scheme which had received, 
the approval of ,the -Government and subsequently published. We have in 
Sanjesri Naidy v. Madras State Transport and another? struck down.the draft scheme- 
itself as void. The grant of temporary permits based-.ipon the scheme, cannot 
therefore be maintained, The scheme for the present even in proposal form: is 
non est. The effect of having struck down the scheme is to revive all renewal appli- 
anana a aa 
1. ALR. 1961 Raj. 130.. .. - 3... W.P. No. 2303 of 1967. . |. 
2.: ALR. 1962 Mys. 27. wed : ° Reeder 
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cations which might have been dismissed on the basis of the scheme and the Autho- 
ritics would have to consider those applications on the merits, as also applications 
that might be made for temporary permits pending decision on the renewal appli- 
cations. 


We do‘not say that the applications for renewal must be automatically ordered. 

It is a matter for the Regional Transport Authority to decide having regard to the 

provisions of the Motor Vehicles-Act. The applications, it is needless to point 

out, have to be disposed of as if they are applications for permits, the applicants 

being given preferential treatment’ or pre-emptive right recognised in their favour, 

the other conditions being equal. ` Equally with regard to the grant of temporary 

its, it is for the Regional Transport Authority to consider as to who are in 

w entitled to the same having regard to the circumstances subsisting at the time 
of consideration of the matter. , 


The petitioner in W.P. No. 3285 of 1967 prays for a writ of mandamus or any 
other appropriate writ directing the Regional Transport Authority to renew the 
petitioner’s permit in respect of his sage carriage: plying on the route Tuticorin 
to Udangudi. The permit for the vehicle was to expire on 8th July, 1967, and the 
petitioner applied in advance on 25th April, 1967, for renewal. The petitioner 
was granted a temporary permit under section 62 of the Act valid till grst October, 
1967. The complaint of the petitioner is that notwithstanding the fact that an 
application for renewal had been made in April, 1967 and the temporary, permit 
would expire on 31st October, 1967, no steps were by the Regional Transport 
Authority for notifying the application and passing orders thereon for renewal in 
accordance with law. It is brought out that a scheme for nationalisation had been 
published under section 68-C of the Act on 12th July, 1967. It is said that the 
petitioner’s manager met the Secretary, Regional Transport Authority, on ogrd 
October, 1967 and: the Secretary stated : | 
- “Let us wait till goth October, 1967 to see if any orders came from the Govern- 

ment to him in this regard.” . be BECI e 
There is no counter-affidavit denying this. The petitioner charges, m delibe- 
rately the, Regional Transport‘ Authority was postponing the grant of renewal of 
paris) as the route was intended to be taken over by the Government under the 
nationalisation scheme. Instructions from the Government to the Regional 
Transport Authority in this regard are inferred by the petitioner. As pointed out 
earlier, we cannot grant any mandamus directing renewal. The: matter is in the 
discrétion of the concerned Regional Transport Authority, a quasi-judicial Tribunal, 
who has to take into account all the relevant aspects of the matter as provided for 
in the Motor Vehicles Act before deciding one way or other. It is needless to reite- 
rate what has been repeatedly pointed out by the Supreme Court and this Court, 
that irrelevant considerations and having regard to -Governmental instructions 
that could fetter the freedom of a quasi-judicial authority in determining a matter 
on its own merits according to laws, would vitiate a determination. £ 

a * z y 

- But we deem it necessary to make certain observations, as in the ‘course of 
hearing of these applications we felt that some of the Officers fiinctioning as Regional 
Transport Authorities may be under a grave misconception of their duties and 
obligations. The of section 43-A is unfortunately not happy and a 
clear concept of the distinct character of their functions as quasi-judicial tri 
and executive officers is called for, for them to keep within the bounds of section 43-A 
(1). The private operators cannot be charged with being unduly apprehensive 
when they said in several of the cases before us that these Authorities were post- 
poning the consideration of their renewal applications to enable the Government 
to come forward with an approved scheme and deprive the operators of even com- 
pensation. The petition, C.M.P. No. 18865 of 1967, an application for committing 
the Secretary of Regional Transport Au oriy and the Regiona! T. 

out by the -petitioner in WP. 


= 


vcr 


Authority; Madras, for contempt, has been 
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No. 2724 of 1967. On ‘that writ petition we directed, that as expeditiously as 
practicable the Regional Transport Authority should take up the applications for 
renewal and temporary permits, and pass suitable orders thereon, as it was pointed 
out that the matter was of some urgency and every day’s delay might occasion loss 
to the parties. The order in the Writ Petition was passed on 18th October, 1967. 
It is stated for the petitioner in his affidavit that immediately he applied to the 
Secretary, Regional ‘Transport Authority, Chingleput, for a tem permit, as 
his vehicle would have to stop plying from zoth October, 1967, on the expiry of 
the permanent permit. The affidavit sets out a tale of procrastination from day= 
to-day till on 25th October, 1907) when be was served with a notice issued by the 

Transport Authority, Madras, that public hearing 


pending orders on the application for renewal of the stage carriage nit. There 
are certain other averments in the affidavit which we do not codes necessary to 
investigate. The fact remains that notwithstanding the urgency of the situation 
and the direction of this Court for expeditious disposal when an application for 
a temporary p could be disposed òf without much formality, the applications, 
for renewal o the permit and for the grant of a temporary t were directed’ to 


the two applications, one for renewal and another for the grant of tem permit, 


room for any inference of bias. Wheie despatch ‘and promptitude are 
in the discharge of quasi-judicial functions by the Regional Transport Authority, 
regard 


and conduct reasonably As rise to such suspicion is a most fatal and dangerous’ 
obstruction to justice. . Needless to say that such conduct may in a given case amount- 


to contempt of Court: A 


at o 


pa the Officer when functioning as a Statutory Tribunal under the Act to be 
fully conscious of the quasi-judicial character of the’ duties he has to discharge and 
the unbiased mind he has to bring thereon. We trust that the highest traditions 
usually associated with this office would be continued to be maintained and the’ 
ipment and positi i x ain- 

ee their functions. `> As pointed out by the Supreme Gourt int. 
Samrath Transport Co. v. The Ragional Transport Authority, Nagpur, a Statutory Tribu-. 
nal is expected to discharge its functions fairly and without bias even in a case ‘where; 
the interests of the Government are involved. . EEEE 

In W.P. Nos. 2892, 2906 and 3260 of 1967 the orders granting temporary perm nits: 
to the State Transport Department are hereby quashed, It will be for the Regional. 


4 (96 1 8.CF. 368: (1961) 1 9.CR. &1 : ATR. 196 8.C o3 ak 98. E, 
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Transport Authority to take such action in the matter as may be necessary for putting 
on stage carriages to ply on the concerned routes temporarily till the vehicles are put 
on the routes permanently. W.P. No. 5285 of 1965-is dismissed in the light of the 
observations made herein. C.M.P. Nos. 12503 and 1 3865 of 1967 for contempt are 
dismissed. There will be no. order as to costs in any of the petitions. 


VMK l l Orders accordingly- 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
l PRESENT :—Mr. M. ANANTANARAYANAN, Chisf Justice. 
S. Paramanayagam Asari - Petitioner * 


v 


R. S. Naidu i .. Respondent. 


Gim! Procedure Gods (V of 1908), section 47—Execution of decree—Exeading Court cannot 
go behind the cause title. 


.. The contention that the executing Court could go behind the cause title is 

„ totally inadmissible. The decree is executable against the assets of any person. 
whose identity fits in with the name and alias, father’s name and address given in 
the cause title. If a person really desires to claim that he is a third party, and : 
hence not liable under the decree, his true remedy is to file a declaratory suit for 
the purpose under the common law. He cannot claim that the executing Court 
should not follow the procedure made incumbent on it under Order 21,.or that it 
should go behind ‘the decree and canvass the correctness of the cause title. . 





R. Sundaralingam and K. Jayaraman, for Petitioner. 

K.G. Manickavasagam, for‘Respondent. =” 

The Court made the following > >. - ` . 
.  Orpsr’:—This civil proceeding involves a question, which is -of some interest 
on the particular facts of the case. S.C. No. 1625 of 1964 was admittedly a suit 
for recovery of arrears of rent, filed against the tenant who was impleaded as defen- 
dant with the name S. Periayanayagam Asari. The suit was decreed, and the record 
shows that the decree, as it ultimately stood, exhibited the name of the judgment- 
debtor as ‘S. Periayanayagam Asari alias Paramanayagam Asari, son of 
Somasundaram Asari.’ ia 

‘The decree-holder (respondent) filed an application under Order 21, rules 
43 and 66, Civil Procedure Code, for attachment and sale of movables of ‘his judg- 
ment-debtor. At that stage, the person whois the judgment-debtor according ‘to 
the decree-holder entered appearance in response to notice and claimed that-he was a 
third party and not the judgment-debtor. This person appears to have made a 
stout denial in Court in -respect of-his identjty-as the judgment-débtor, and also to 
have claimed that-there should -be-no attachment and sale of the movables, as 
they really belonged to him as a third party, not as the judgment-debtor. As 
leafed Auditional District Munsif himself observes, it therefore became necessary 
to clear doubts about the identity of the judgment-debtor, which was “a very un- 
usyal position.” _ i f a la ate 

` The learned District Munsif seems to have addressed himself to the task, at 

considerable length, and canvassed the evidence in great detail. He was satisfied. 
from the evidence that the person who appeared in Court was really the judgment- 
debtor, and was presending to be a third party. It is against this order that the. 
revjsiqn is sought to be filed. © ` > i i as 





, 
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The revision is on the very simple ground that, according to the revision peti- 
tioner, the Court erred in holding that he was the defendant-judgment-debtor ; 
hence there should be no further procedure against him. 

The learned Counsel for the decree-holder (respondent) points out, and not 
without plausibility and force, that this is the very person who is residing as a tenant 
in the premises, which he does not deny, and that this is the same person who is in 
arrears of rent, and against whom the decree has been passed. As the learned District 
Munsif rightly points out, the decree, as it stands, is liable to be executed against 
S. Periayanayagam Asari alias Paramanayagam- Asari, with a particular address. 
The request of the revision petitioner that the executing Gourt could go behind :the 
cause title, is totally inadmissible. Whether the cause title remains as it was on the 
date of suit, or was amended by a subsequent application pendente lite, the executing 
Court cannot go behind the decree, and is bound by it The decree is executable 

inst the assets of any - person whose identity fits in with the name and alias, 
fathers’ name and address, given in the cause title. ‘ ` 

If a person in that.situation like the revision petitioner really desires to claim 
that he is a third party, though resident in the same premised, and hence not liable 
under the decree, his trie remedy is to file a declaratoty suit for that purpose ‘under 
the common law: He cannot claim that the executing Court should not follow the 

dure made incumbent on it under Order 21, or that it should go behind; the 
decree, and canvass the correctness of the cause titk. f i ae 

‘With these observations, ihe revision petition is dismissed without costs. But 
I desire to observe that if a suit is filed, and if the revision petitioner fails in the suit 
it-appears to be fit and proper that he should be mulcted with heavy. costs, for his 
highly , objectionable conduct. Bo eee gE ae 


V.K. i , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PREsent :—Mr. Jusriog T. RAMAPRASADA RAO. ~- i 
V. Ramaswamy Iyer , . =, ots .. Petitionsr® - 
"De ` a ` 


` 
a 


a’ s ~~ 


- > £ 


"Petition dismissed. 





Madras Buildings (Lease and, Rent Control) Act (XVIII of 1960), section, 18 —Execution 
Cof order under—If amounts to execution of a decree of civil Court—Limitation Act— 
Applicability—Acceptance of rent due subsequent to the ebiction order—If creates fresh 
tenancy and bars execution. 7 


: pao ts aug es 1 roo ron ’ 
.. .Afjer the order of eviction is passed against a, tenant by the Rent Controller, 
the tenant continuing in possession is obviously in wrongful possession and any 
amount received by the landlord from him during such occupation would not 
_ tantamount to creation of a fresh relationship of landlord and tenant different 
from the earlier relationship which is the PpandAation of the action. Such a.tenant 
cannot resist execution of the order of eviction on the ground that, a fresh tenancy 
is created. ' : 5 


:  'The-real purpose and cffect of section 18 of the Rent Control Act is to’ clothe 
«the civil Courts with the jurisdiction to execute the orders of the special tribunals 
under the Act, as if it were its own decree meaning thereby that the orden is executed 
asa decree of a civil Court. Hence the provisions of the Limitation Act wilt ibe 
applicable to the execution proceedings under the Act. 
__ Petition under section 25 (1) te) (i) of Act( XVIII of 1960) praying the High Court 
to revise, the order of the Qty Civil Court (Third Assistant Judge) Madras dated 
15th October, 1966 and made in E.P.No. 751 of 1966 in H.R.C.No. 2214 of 1957. 


me 





* GRP. No. 2451 of 1966. ~ 21st Juno, 1968. 
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K. Sankara Sasiri and K. S. Narayanan, for Petitioner. 
A. Sundaram Aypar, for Respondent. 


The Court made the following 5 


OgoerR :—The petitioner in this case was the tenant against whom an order 
for eviction was obtained by the respondent landlord on grd- August, 1957. The 
agreed rent payable by the petitioner to the landlord was Rs. 21 per oak After 
the respondent secured an order of eviction in 1957, he attempted to execute the 
same in the years 1958 and 1961. In fact, it appears that when the execution peti- 
tion was filed in 1958, a warrant for possession was also issued. It is not, however, 
clear from the record as to the circumstances under which the execution pctition was 
withdrawn by the landlord. After the withdrawal of the execution petition in 
1958, the landlord again filed a petition for possession in the ycar 1961, which again 
appears to have been dismissed ; the reasons for dismissal, however, are not clcar. 
Thereafter, the Limitation Act o“ 1963 was enacted which gave apparently to the 
landlord the benefit to execute the decree within a period of 12 years from the date it 
was passcd. No stcps were taken by the landlord till 1966 when he filed E.P. No. 
751 of 1966 for delivery of possession as per the order of the Rent Controller in the 
main petition obtained by him in August, 1957. This was opposed by the petitioner 
mainly on two grounds. The first contention of the petitioncr was that there was a 
fresh tenancy created by acceptance of rents by the respondent between 1957 and 
1966 and therefore the order cannot be executed. His sccond contention was that 
the Rent Controller not being a civil Court, the decree which the landlord exccutcd 
to secure delivery of possession of the property in question in the ordinary Courts of 
law cannot be termed as a decrce of a civil Court so as to attract Article 182 and the 
relevant sub-sections of the Limitation Act. The learned City Civil Judge did not 
agree with the contentions raised by the petitioner and held that the execution peti- 
tion was not barred by limitation and no fresh tenancy had been created. 


In this Court, learned Counse] for the petitioner, while repeating the very 
same contentions, urges that a fresh tenancy has been created as between the land- 
lord and the tenant by acceptance of rents after the passing of the order for eviction. 
The casc of the petitioner in the lower Court was that there was an agreement to pay 
increased rent and that was being paid by the tenant to the landlord, and by such 
payment there was indeed a fresh tenancy. This was disbelicved by the lower Court. 
Learned Counsel for the petitioner, however, pursues another line of argument by 
stating that'even though the rent has not been increased, yet by the mere receipt 
of the original rent as agrced-upon between the tenant and the landlord such receipt 
of rent by itself is a ready indicia to conclude that- the intention of the landlord was 
to create a fresh tenancy between himself and the tenant. I am unable to agree. 
Ifa landlord received the rents after an order for eviction it was not because he 
waived his right to secure possession of the property by virtue of the order of eviction 
already secured by him, but because he did not want to lose the legitimate amount 
to which he is entitled for the wrongful occupation of the premises by the tenant. 
In fact, the tenant obviously was in wrongful occupation of the premises. ` After 
the order for eviction was passed by the Rent Controller, any amount received by 
the landlord during such occupation of the tenant would not, in my view, tanta- 
mount to creation of a fresh relationship of landlord and tenant, different and distinct 
from the earlier relationship which is the foundation of the very action. Support 
is also gained for this view in a case reported in Ghulam Ghouse v. Raia Rao1, Happel, 
J., while repelling a similar contention which, of course, arose under section 116 of 
the Transfer of Property Act observed that section 116 was not applicable to the 
case, and that no new.tenancy was created by the subsequent payment of rent to the 
landlord, as the tenant was not a person remaining in possession after the termina- 
tion of the tenancy but was wrongfully remaining in possession beyond the date on 
which he had been directed by the House Rent Controller to give possession to his 
landlord. Apart from the ratio in the above case and my view of the matter, it 





1. (1947) 1 M.L-J. 354 : A.LR. 1947 Mad. 436. 
35 


274 i . Tak mabhas LAW JÕukiai gePORTS {ised 


appears that the landlord took the precaution of issuing receipts to the tenant with- 
out prejudice to his right to evict the tenant under the orders obtained by him from 
the Rent Controller. Exhibits A-1 and A-2 are-a pointer in this behalf. I am, 
therefore, not satisfied that the tenant has let in any evidence to establish that the 
intention of the landlord in having accepted the old rent was indced to create a new 
tenancy which would disentitle him from prosecuting his ordinary remedics.in a 
civil Court under the provisions of the Madras Buildings (Lease and Rent Control) 
Act. f a a 

- This leads on to the question as to how and in what manner the order for cvic- 
tion passed by the Rent Controller could be exccuted. In fact, this point involves 
a consideration of the second point urged by the Icarned Counsel for the petitioner. 
It is conceded that the execution of the order of eviction -passed by the Rent Control. 
ler was sought by the respondent under scction 18 of the Madras Act XVIII of 
1960. While dealing with the execution of orders, this section provides that every 
order passed by the Rent-Controller (it is not necessary to set out. other details in 
this section for the purpose of this case) shall be executed by the City Civil Court 
in the City of Madras as if it were a decree passed by the said Court. By such a 
fiction the order passed by the Rent Controller is converted into a decree of a civil 
Court and this notional conversion by the operation of the fiction makes it a decree 
ofa civil Court. If this were so, Article 182 of the Limitation Act as it then was, under 
the old:Act, is naturally attracted. I do not agree with the extreme contention of 
the learned Counsel for the petitioner that the expression ‘‘as if it is a decree of a civil 
Court ” appearing in section 18 of the Madras Act XVIII of 1960 is not intended 
to give to an order of the Rent Controller placed in the hands of the City Civil Court, 
a status of a decree of a civil Court. In fact, the effect, content and real purpose of 
section 18 of Madras Act XVIII of 1960 is to cloth the City Civil Gourt with the juris- 
diction to execute the order of a tribunal constituted under Act XVIII of 1960 or 
a Rent Controller for the matter of that as if it were its own decree, meaning thereby 
a decree of a civil Court. 


_ It, therefore, follows that it is a decree of a civil Court that was sought to be 
executed by the respondent ever since 1958. He attempted oncc in the year 1958, 
followed it up in 1961 and thereafter in 1966 taking advantage of the provisions of 
the new Indian Limitation Act of 1963. ‘There can be no doubt at all that the-res- 
pondent had at all material times the right to execute this decree. The order which 
has entered into the portals of the City Civil Court for the purpose of execution should 
be deemed to be a decree of a civil Court. In this view, the sccond contention: that 
as the decice is not that of a civil Gourt, but that of the Rent Controller and hence 
incxecutable, cannot, be countenanced at all. 

_ Rightly, therefore, the learned City Civil Judge dismissed the objections raiscd 
for the execution of the order. I do not find any reasons to differ fiom the reason- 
ing and the result arrived at by the lower Court. This Civil Revision Petition is thcre- 
fore, dismissed with costs. The petitioner is granted four months’ time to vacate. 


RM. ; _ Petition dismissed. 
` IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
f Present :—MR. Justa T. RAMAPRABADA Rao. 
T. P. Ramaswami Naidu- 7a . .. Petitioner* 
v. Be g í 5 
Margabandu Mandri .. Respondent. 
Givil Procedure Gode (V of 1908), Order 21,.ruls 97—-Removal of obstruction—Court auction- 
© purchaser in execution of mortgage decree seeking possession—Persons claiming through 
mortgagor under a sale deed tf can obsiruct delivery of prossession. 


Where property, subject to a mortgage, is sold by the mortgagor to a third party 
and in the mortgage suit brought by the mortgagce against the mortgagor ard the 
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purchaser, a decree is given against the mortgagor and the purchaser is exonerated 
the exoneration is only with reference to the personal liability of the purchaser 
and not with reference to the mortgage property. . 

Where a Count auction purchaser of the property in exccution of the mortgage 
decree applies for deliyery of possession of the property, he cannot be resisted by 
the purchaser from the mortgagor as an independent claimant merely. because he 
has been exonerated in the suit. On the issuc of a sale certificate to t e purchaser 
in Court auction under Order 21, rule 94, Civil Procedure Code, his title becomes 
perfected and complete and his right to possession unimpeachable against the 
parties to the suit as well as those claiming under them. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif, Tirupattur, dated 12th April, 1965 
and made in R.E A. No. 39 of 1965 in R.E.P. No. 332 of 1964 in O.S, No. 457 of 
1939. ' ; : 

B. V. Viswanatha Ayyar, for Petitioner. 

T. R. Ramachandran and T. R. Rajagopalan, for Respondent. - 


The Court made the following 


Chettiar was made a party. Itappears, however, from the record that he has been 
exonerated, but it is not clear as to why he’ was exonerated. This Court, howver, 
had occasion to interpret the scope of such exoneration in A.A.O.No. 53 of 1957. 
Ganapatia Pillai, J., held that the-exoncration of the second defendant in the mort- 
gage action could only refer to his person and not to the propertics which were the 
subject-matter of the hypothcca. Thereafter Vaiboga Chettiar’ attempted to inter- 
dict the mortgagce when he brought the hypotheca to sale pursuant to the morigage 
decree. This again was considered by the learned Judge in the above Civil Miscél- 
lancous Appeal and it was held that the properties could be sold. . 

The second stage was when the heirs of Vaiboga. Chettiar filed an application 
under section 47 of the Civil Procedure Code stating that the decice was not execu- 
table. ‘That was dismissed on 5th June, 1963. er facing and surmounting all 


tioner in this Civil Revision Petition purported to purchase the suit properties in 
the Court sale held on 11th March, 1964, which was ultimately confirmed by the 
issuance of a sale certificate on 7th July, 1964. 

On the strength of the certificate so obtained by him the petitioner-auction 
purchaser filed the application under Order 21, rule 97, Civil Procedure Code, 
to remove the obstructior, caused by the respondent, who 1s nonc else than the alience 
from Vaiboga Chettiar and who imcd that he was entitled to be a e of 
the property and that his possession could not be disturbed. Incidentally, it may be 
noted that in connection with another portion of the very property which was pur- 
chased by Vaiboga Chettiar in this very same survey numbct the heirs of Vaiboga 
Chettiar caused obstruction to the very same auction-purchaser who claimed . title 
under the sale certificate dated 7th July, 1964. - But the petitioner herein apparently 
did not take procecdings under Order 21, rule 97, Civil Procedure Code. Antici- 
pating, however, such an action on the part of the auction-purchaser, the heirs of 
Vaiboga Chettiar filed a suit, O.S. No. 506 of 1964 for a declaration that that portion 
of the property retained by them was thcir absolute property to which they were 
entitled in their own right and that the petitioner should be injuncted from interfering 
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with their possession. This application for injunction came.up for final orders in this 
Court in G.R.P. No. 4 of 1966. Srinivasan, J., disposing of the Civil Revision Petition 
; refused to grant temporary injunction asked for by the heirs of Vaiboga Chettiar 
and that suit is still pending. 

The petitioner, however, took up a different step and proceteding in so far as 
the respondent is concerned, who purchased the other moiety of the suit properties 








stated, has dismissed this application on the only ground that the respondent is 
claiming title to the properties independently and that the application under Order 
21, rule 97, by the petitioner is not maintainable. ` 


The use sort question, in spite of the complexity of the facts set out above, 
is whether auction-purchaser, who has secured a sale certificate in his favour 
by virtue of the Court auction sale, can be prevented from securing delivery of 


document issued after exhaustion of the processes of the Court available under the 


alam . 
Ayyangar, J., speaking for the Bench, observed as follows (at page 257): ' 
“ On the issue of a sale certificate to the purchaser under Order 21, rule 94, 
the latter’s title becomes perfected and complete and his Tight to possession 
unimpeachable as against the parties to the suit as well as those claiming under 
them.” f l ' 


It cannot be di ited that the respondent is a person who claims under Vaiboga 


it observed: f S : 


“There are no grounds to remove the obstruction because the respondent 
claims independent title in these properties through an exonerated defindant, 
(Vaiboga ttiar).” 2 i j 

The lower Court failed to note that the exoneration`was not with reference to the 
roperty, but it concerned itself to. the person., Under these circumstances, the 
ower Court failed to exercise its jurisdiction in not ordering removal of obstruction 

asked for by the petitioner under Order 21, rule 97, Civil Procedure Code. 

The content of Order 21, rule 97, and its scope is very clear and Courts can 

remove obstruction if it is caused by any person; one such ‘person is the respondent. 

Whilst, therefore, setting aside the order of the lower Court, the petitioner is entitled 

to delivery of the property free from the obstruction of the respondent. The Civil 

Revision Petition is allowed with costs, : 

R.M. ' ' oe Petition allowed: 


? 





r 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
(Special Original Jurisdiction.) 
; Present :—Mnr. Justico P. RAMAKRISHNAN. 
Kannaiyan and another _ 4. Petttionsrs* 


_ D. 

The Assistant Collector of Central Excise, Erode and others .. Respondents. 

Central Excises and Salt Act (I of 1944)—Unprocessed cotton fabrics—Manufacture in power- 
looms—Hindu undivided family owning power-looms—Partition—AUotment of four 
power-looms to a member--—Not a trnasfer—Exemption from levy should be granted. 

Hindu Law—Hindu undivided family—Separate property of a member—Act of throwing 
into hotch-pot—If a transfer. 


Constitution of India (1950) Art. 226—New plea. 


A Hindu undivided family having powcr looms used for purposes of weaving 
with the licence standing in the name of the father, effected a partition on 2nd 
May, 1963 under which the partitioner one of the members of the joint family, 
obtained 4 power-looms. The licence for the four power-looms was transferred in 
the name of the petitioner. The petitioner claimed that he is entitlcd to exemption 
from excise duty under a notification. The Department denied the exemption 
on the ground the partition deed under which they were allotted 4 power-looms 
must be construed as a document under which they acquircd power-looms. The 
petitioner applied under Article 226 of the Constitution. 

Held: The petitioner is entitled to the exemption from excise duty. 

The word “ acquire” used in the notification taken in conjunction with the 
words “ from any other pen ? clearly implies a transfer of title inter visos from 
one person to another. It is well establi that in the case of a property which 
was enjoyed by the members of the coparcenery and which they divided among 
themselves in a partition, there is no transfer of property from coparcenery as 
a unit to the individual coparceners who divide it. It is only a case of converting 
what had been enjoyed by the coparceners with coparcenery rights into prope: ty 
enjoycd by them with separate rights. There is no element of transfer in such 
a division. 


The contention raised for the first time and in the writ petition by the Govern- 
ment that since the partition deed refers to the power-looms having been the self- 
acquired properties of the father and which he subsequently threw into the hotch- 
pot for being treated as the joint Hindu family property, that it was a transfer 
and it would be necessary to find out whether this throwing of the property into 
hotch-pot was before 1st April, 1961 or after 1st April, 1961 and if it was after 
ist April, 1961, the petitioners could not take advantage of the exemption, was 
not allowed to be put forward. 


The recitals in the partition deed show that the properties had for a long time 
prior to the partition decd been treated by the members as joint coparcenery 
properties and they had been cnjoying them in that capacity when they decided 
to partition the property among themaclves. It is therefore not possible to decide 
in the writ petition that the' father threw ‘the self-acquired properties into the 
hotch-pot ater Ist April, 1961. Sce page 99, Item 7 of the Notification of the 
Central Excise Manual, Seventh Edition. 


Petitions under Article‘ 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavits filed therewith the High Court 
will be pleased to issue writ of certiorari calling for the records connected with the 
order of the Assistant Collector of Central Excise, Erode, dated agrd July, 1 and 
made in C. No. VI (a) 21st April, 1964 as confirmed by the order of the Collector 
mwmw 


* W.P. Nos. 4407 and 4553 of 1965. 13th August, 1968. 
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of Central Excite, Madras dated gth June, 1965 and made in D.B. Dis. A. No. 219/ 
64 VI-A/2/28-64 B. 2 in Appeal No. 279/64 (in W.P. No. 4407/65) and the rccords 
of the Assistant Collcctor of Central Excise, Erode, dated 26th June, 1964 and made 
in Q. No. VI-A/atst April, 1964 as confirmed by the order of the Collector of Central 
Excise, Madras dated gth June, 1965 and made in D. B. Dis, A. No. 218 of 1964 
B-2 in Appeal (in W.P. No. 4553/65) and quash the said orders and made therein 
respectively, . i l AAIR On 
_ _ G. Chinaaswamy, for Petitioners. DI Sokal ake ti ok 
| G. Ramaswamy, the Standing Counsel for Central Government, for Respondents. 
The Court made the following oe, ed ns 
'  Ornper.—The scope of these writ petitions is ‘a limited one. The petitioner 
in W.P. No. 4407 of 1965 was a member of a joint Hindu family consisting of him- 
self, his two brothers and father. This joint Hindu family had a number of. powe:- 
looms in: their possession, which they were -using for the purpose of weaving. On 
and May, 1963, thcy, cffectcd a partition, and the petitioner was allotted for his 
share four -of these power-looms. Originally, the licence for these powcr-looms 
stood in the name of the father, and be. was paying the excise duty levicd on cotton 
fabrics produced by. the power-looms. After-the partition, the licence for the, four 
power-looms, which were allotted to the petitioner’s share; wat transferred to his 
name by, ths. authorities. On 26th June, 1964, the petitioner. rcocived a‘ notice 
from the Assistant Collector of Central. Excise, Erode, the first respondent herin, 
stating that, since’he had acquired the aforesaid four looms from his father, who was 
the licensee of the powcr-loom factory, , petitioner was liable to pay duty on the 
cotton fabrics produced!-on ‘the power-looms i tive of the number‘ of dooms 
installed þy him? 0 et ee a 
: The petitionet in’ W.P. No. '4553, of.1965 id another brother’ of Kanhaiyan, 
the: petitioner in W. P. No.-4407 of 1965. “He’is also ‘similarly situated, and he got 
at the pärtition four power-looms-ahd just like the petitioner in W.P. No.' 4407 of 
1965» he- tod reccived:a notice*from the first respondent saying, that he would 'be 
liable to‘pay excite duty on the cotton fabrics produced-in his four looms. %77- 
. _Since the points in controversy in these two writ petitions are identical, J. will 
deal with them together. go 2 ABE 
-;,7,poth the petitioners contend that they are-entitled to exemption from excite 
diity on ihe junprocessed cotton {fabrics manufactured in their, power-looms, The 


' 1 
= ae - i aaua 


exemption is available upto, maximum, of four power-loonis. _ The. terms: of „the 
grant of exemption which is provided in the Notification, of which Item 7.18 releyant 
riour. purpose; run thus: ` > ae Neer ors 


1+. .“Unproceased cotton fabrics manufactured ‘by or on behalf of the same ‘person 
-in one or more-factorits commonly known as ‘power-looms (without Tanig 
plants) in which less than 5 power-looms im all but no roller rocker- machine 
Mile are ee a eee 
| Brovided that this exemption shall not be applicable to a manufacturer who 
! commences ‘production of the said fabrics for the first’ time on.or after thevist 
„~ April, 1961 by acquiring power-looms from any other person who is or has been 
.. a licensee of power-loom factory.” . aes EE a HP ON 48 od 
"" Thetview of the- Department for denying the <xcmption to the’ petitioners is 
that the partition dced under which they were ‘allotted four power-looms' cach 
must be construed as a document under which they “ acquired ® the power-looms 
from.-their father V. K. Raju. -- In regard ‘to this method of interpreting, the afore- 
said item in the Notification, the view of the Department as stated in the counter 
affidavit is succinclly;this: ` ie ae gd, hse a 
Cee ashi -... shaving rcgard to the scope and intendment of the notification and 
the application of the said notification to the Hindus and non-Hindug as well 
inheritance of ‘power-looms consequent to a partition in’&’ Hindu joint ‘family 
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also a mode of acquisition of power-looms.......... even assuming that under 
the Hindu Law properties obtained on partition of a Hindu joint family may not 
amount to acquisition thereof, such notion cannot be read into the provisions of 
s notification and the word ‘acquire’ in the said notification cannot be so 
strictly construed. I submit if such a construction is made it is likely to result 
` in discrimination of persons who are governed by “Hindu law ‘and those who are 
governed by other personal laws.” f f i 


It appears to me that this view of the meaning of the word ‘ acquire’ in the 
Notification extracted above is wholly erroneous, and is against a long frend of 
d:scisions governing the nature of the title and possession enjoyed by coparccners 
of joint Hindu family properties. The partition decd relicd upon by the petitjoners, 
of which a copy has been supplied to me, recites: 


“ Whereas all of us, Nos. 1 to 4 parties herein have been members of a joint 
family, parties 2 to 4 being the sons of No. 1 party and the under-mentioned 
schedule propertics have hitherto been owned, held aad enjoyed by all the parties 
even though the same have been the self-acquired properties of the party No. 1 
(father) and’ whereas betause of differences amongst ourselves we find ourselves 
unable to continue to own, hold and enjoy- the said properties jointly as before 
and therefore we have agreed to partition the said properties and allot the same 
amongst ourselves in pursuance of the decision of a Panchayat.” 


This would show that the looms in question were originally the self-acquired pro- 
perties of the father. At some anterior period, he had thrown them into the hotch- 
pot, and thereafter they were owned, held and enjoyed by himself and his sons as 
coparcenery properties, until the date of the partition when they proposed’ to 
divide their properties as coparcenery properties. There can be no doubt ip the 
above circumstances that the four power-looms which fell to the share of cach peti- 
tioner were at the time of the partition copaccenery properties, in which the other 
coparcenc:s had title and ownership. The word “ acquire ” used in the Notifi- 
cation, taken in conjunction with the words “from any other person,” cltarly 
implies a transfer of title inter vivas from one person to another. It is well established 
by several decisions that, in the case of a property, which was enjoyed by the members 
of a coparcenery and which they divided among themselves in a partition thee is 
no transfer of the property from copacenery as a unit to the individual coparceners 
who divide it. It is only a case of converting what had been enjoyed by the (o> 
parceners with coparcenery rights into property eajoyed by them with scparate 
rights. There is no element of transfer in such a division. The decision of the 
Supreme Court in Commissioner of Incoms-tax v. Keshavlal Lallubhai Patell, which 
arose under section 16 (3) (a) of the Indian Income-tax Act, has lained this 
position with clearness. The Supreme Court approved the decision of this Court 
in Cutta Radhakrishnayya v. Gutta Sarasamma}, where it has been observed:. 


“ Each one of the sharers had an antccedent title and, therefore, no conveyan 


is involved in the process, as 2 conferment of a new title is not necessary.” l 


Tbe Supreme Court also approved the following observations of this Court in 
M, K. Stremann v. Commissioner of Income-rax?: 


T obviously no question of transfer of assets can arise when all 
that happens is separation in status, though the result of such severance in status 
is that the property hitherto held by the coparcenery is held thereafter by the 
scparate members as tenants-in-common. Subsequent partition between the 
divided members of the family does not amount either to a transfer of assets 
from that body of the tenants-in-common to each of such tenants-in-common.” 


The Supreme Court in the decision cited made a passing reference to the difference 
of opinion among the High Courts as to whether the act of throwing the self-acquired 


1. (1963) 1 SCJ.103 : (1965) 11TJ 1: 607. 
(1965) SSITR 637: AIR 1965 SC. 866. 3. te 411T.R.297 at 309: A.LR. 1962 
2. (1950) 2 MLLJ. 338 : ILR. (1951} Mad. Mad. 26. 
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property into the hotch-pot wasa transfer or not. Their Lordships expressed the 
the view that it was not necessary, in their opinion, to settle the controversy about 
that point. : 
Learned Counsel Sri G. Ramaswami who appears for the respondents referred 
| to a decision of the Andhra Pradesh High Court in Commissioner of Gift Tax v. 
Satyanarayana Murth, That decision was concerned with section 2 (xxiv) (d) of the 
| Gift Tax Act which, besides the usual definition of transfer of property added also 
in the category of transfers for the purpose of levy of gift tax any transaction entered 
into by any person with intent thereby to diminish directly or indircctly the value 
of his own property and to increase the valuc of the property of any other -person. 
The Andhra Pradesh High Court held that this definition of transfer of ‘property 
for the purpose of gift tax is wider than the one contained in the Transfer of Pro- 
perty Act. That High Court held following an carlier decision of the Gujarat 
High Court that, when a member of the joint Hindu family divests himself of his 
self-acquired property and vests it completely in the joint Hindu family, therc is a 
transfer of ownership amounting to a gift in the above dcfinition. Learned Counsel 
for the respondents wanted to rely on this decision and contend that, in this case, 
' since the partition deed refers to the, power-looms having been the self acquircd 
properties of the father, which he subscquently threw into the hotch-pot for being 
treated as the joint Hindu family propcrty, there will be nced to find out whether 
this throwing of the property into the hotch-pot was before rst April, 1961 or after 
Ist April, 1961. If, according to learned Counsel, it was after Ist April, 1961, 
; the petitioners could not take advantage of the excmption. Unfortunately, the 
Department has not taken such a stand, at any time before the filing of the writ 
i titions. ‘The stand was not even taken in the counter affidavit. It was taken, 
or the first time, during the-course of the arguments when the writ petitions were 
heard. Itis not possible to decide, within the scope of the writ petitions, the exact 
point of time when the father decided to convert his self-acquircd properties into 
i joint Hindu family properties. But the recitals in the partition decd which I have 
extracted above show that the properties had for a long time prior to the parttion 
decd, been treated by the members of the coparcenery as joint coparcenery proper- 
1 ties, and they have been enjoying them in that capacity, when they decided to 
partition the propertics among themselves. It is, therefore, not possible to decide 
in these writ petitions that the father threw the selfacquired properties into the 
hotch-pot after 1st April, 1g61 and therefore the exemption in the Notification will 
not be available to the power-looms owned by the petitioners. In my opinion, it 
is not also advisable to permit the Department to raise a new plea, which it had. not 
taken earlier, and when it has also not secured any evidence to support an inference 
that the father threw the self-acquired properties into the hotch-pot after 1st April, 
1961. In the above circumstances, I am of the opinion that the orders of the res- 
pondents denying the benefit of the exemption to the petitioners cannot be sustaincd: 
- Fhe writ petitions are allowed and a writ of certiorari will be issued as prayed 
for. There will be no order as to costs. . 


. V8. l . - * Petitions allowed. 





a_u 


1, (1965) 1 LTJ. 76 ; (1965) 1 An.W.R. 69 : 36 IT.R. 353 : A.I.R.-1965 A. P. 93. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Me. Justicg Ko Srinivasan AND Mr. Jum R. SADAEIVAM, 
The State of Madras. represented: by the Collector of 
Madurai | ; .. Appellant* 
i. i 


- Ramsnathapuram at 

er ee Madam (North Thiruppachctti). represented ; 
by N.S.K. Paramasiva Thevar and others ', .. Respondents. 

The Madras Estates (Abolition and Conversion ints Rpotoan Act) (XXVI of 1948), sections 
11 and 64-C Gini! Procedure Gods, section g—Suit for declaration of title and injunc~ 
Hon by ryois, in respect of. lands treated as communal poramboke by Government—No 
machinsty in ths Act to determing whether land is ryoji or communal— Decision, under 
Section 11, regarding, character. of land only incidental —Suit for declaration of title: and 
injunction not barred wader section 64-C—oSuit for ryotwari patia barred, S 

‘Having regard to section‘ tof the Act providing’for survey of ‘the estates, and 

_ the proviso to section 3 (d) protecting the possession’ of a syot in a ryoti land'and 
the general section 11 providing for the grant óf ryotwari patte to such, ryots, it 
gould not be said-that the Act does not contemplate an order by the:authority 

` undef the Act.for grant of ryotwari patta ahd ‘there’ could be no doubt apout-the 

‘finality of such an order under fection 64-C of the' Act.'*- The grant of a ryopwari 

- patta under the Act is d’right created unde? the'Actand the machinery’ provided 

‘under the Act is oy pemedy ‘for obtaining +ryotwari piatta; ' ‘Therefor; mo 

, „Buit would lie for the grant of patta. - It'is well rečognised' that in' constr iing 

i: last, the baane of the aie dhoùld be. looked ints and tiot tierely the tore 

, in which it has bech couched: and that if the suit is ptally one ‘for patta, the Civil 

Court would hot entertain ‘it sarne., i be es g oy 4 x a. : ; u)? an e] 

The finality under. section, 64-C of the Actis only in respect of matters to be deter- 
mined for the purpdse of the Acts’ : Unlike in sectibns 12 to- 14, of the Act for the 
:” grantiof ryotwari patta to-a.landholder in:respect of private lands, there is..no 
' similar express provision fur aiy enquiry and.grant ofa ryotwari patta,to a ryot 
im respect of a ryoti land; It'is only by. readifig section t1-in.the light of proviso (1) 
‘to section: 3 (d) ofthe Act that an inference could.-be made that a Settlement Officer 
- is enabled -to ‘grant a ryotwati |patte.to.a ryot.. There is also tio proyjsion! imder 
n section Trof the Act'read: with the: proviso.:,¥. tu.section 3 o Act forn, the 

i t of the character’ of ‘the land, namely, whether-it is- ryotiJand, or 


«land or fotis only.for.thé purpose of granting a-ryotwari; patta andit ‘is fonly,,an 
-< incidental determination xfor: the purpose of granting: pattasi. g 7 yt lay, 
“y ay a 185 he ] Ny ja ‘ x s R oe. og ery soe 2 aaa zj: D. 
x1 tis clear from the, provisions of the Act ‘that What Feally vests in'the ‘govern- 
“ment in, repent OF X roti or frivute land is merely tithe and ‘theté ‘is no!' sweat 
. Of possession, which, is ‘pro er, the proviso to section 3 (d) of thetAct. 
t 


4 x 
sla t, of the VAS a 


T pts) r 


ee a re 


; under, at terit na ( 
+. 30. long as, the, possession of the Jaind continues ‘to vest in the ryot, he would be 
Şo. long as, the. posgess kinsi le Dy Mamta G ferra 


ia erat Je ea o rh 3 ^. 
.ı ntitled tojprotect bis righty -in Sorting ito ‘civil 


ona Held, ‘the! plaintifs c üna tithe: 6h the suit property By vižtuc-oftheiNpossedsion, f 


ipa 13, Ps ] ro - . im r: pan hd . > 
which is -protécted section’g’(¢) of theActi Flere issno'tnachinery in the Act 
“to ‘de aint whether laid in'ad estate is ábyoti latid'or communabland» tan 
‘ Gn'tespett of an‘enquiry for grant of'a-ryotwart pattalundes section '1z ‘read: with 
"“‘géction $ (2) of the Act; the decision as to'question of title by the statutory. authori- 
" ties is otily ah’ incidental matierwhich Woilld not preclude: Civil Court indepen- 
““Hently exigtiiring into'it ina properly -constituted suit’ Hence section -64-0 of 
7 the Act catinot be held’to. be a'bar'to. the present suits. -The suits are not for grant 
_ Of tyotwari patt dswhich‘alone Guld be determined by thé authorities appointed 
. under the Act. a E aS S a : at lara È on UE ANE ae Gage ae E muai po 
* S.A. No. 1149 of 1962 and ~~ , , 73s ; = 
S.A. No. 338 of 1963. AESi Nee ne 27th April, 1968. 
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S.A.No. 1149 of 1962.—Appeal against the Decree of the Court of the Subordi- 
nate Judge, Sivaganga in A.S. No. 19 of 1961, against the Decree of the 
Gourt of the District Mumsif, Manamadurai in O.8. No. 184 of 1959. 

S.A. No. 338 of 1963.—Appeal against the Decree of the Court of the Subordi- 
nate Judge, Tirunelveli in A.S. No. 145 of 1961 against the Decree of the Court of the 
District Munsif, Tenkasi in O.S. No. 251 of 1959. 

The Addition] Government Pleader, for Appellant. 

V. Vedantachan and KX. Parasaran, for Respondents. - ‘ 

f This Second Appeal (S.A. No. 1149 of 1962) came on for hearing before 
Natesan, J., who made the following i 

OrpeR *: The State of Madras, the defendant in a suit, has filed this second 
appeal and the question raised is the jurisdiction of the civil Gourt in a segment 
of the field covered by the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948. There has been no challenge befote me to the findings on the' merits 
of the case. The plaintiff is i igal Madam, North Tiruppachetti, 
represented by its trustee Sutha Chitanya Swamigal and the suit is for a declara- 
tion of the title of the Madam to the suit property 8,No. 114 and for {an injunction 
against the State’s interference with the enjoyment of the property by the plaintiff. 
The case of the plaintiff is that on the suit property, the Madam in question was 
situated in a portion that as an adjunct to the Madam, shrines, Mantapam, house 
for Stanicks, Oorani, well and coconut trees all came into existence, and that in 
January, 1938 the Sivaganga Estate recognised the Madam’s actual enjoyment of the 
property and assigntd the same to the plaintiff represented by the trustee, subject to 
the payment of rent of Re. 1 per acre besides cesses. Exhibit A-1° dated 29th 

January, 1938 is the order of the Sivaganga Estate providing for the issue of a 
Teervapat CoWle patta for the land in favour of Sutha Chaithanya Swamigal as the 
trustee of the Madam. S. No. 114 now stands sub-divided into 8. No. 114/1 of an 
extent of 7 cents, S.No. 114/2 of an extent of 3 acres 48 cents. While the plaintiff’s 
case is that the suit property divided into the sub-divisions is that of the plaintiff, the 
contention on behalfof the State js that the suit property is communal that S. 
No. 114/1 was. occupied by Udayanatchiamman Koil: worshipped by Harijans and 
that S. No. 114/2 contained a public. Oorani, a burial. ground for the Asari com- 
munity and another-burning ground forthe Brahmins. It was therefore contended 
that the entire suit property was communal poromboke which vested in.the Govern- 
ment: The Courts below, on an exhaustive consideration of the oral and documen- 
tary-cvidence, negatived the contention of the State and found for the plaintiff. 
Kist receipts have been produced: by the plaintiff from ‘1944 to 1958' showing the 
plaintiff's possession, ahd of these kist receipts while Exhibits A-2 tc A-8 have been 
issued by the Zamindar, ‘Exhibits, A-9 to.4+13 have been issued by the Government 
after taking over of the Sivaganga Estate by the State under Abolition Act. The 
suit property had been fenced even in 1940 and there‘was evidence of buildings on the 
property before 1920. After the Abolition Act the plaintiff had sought recognition 
of his title.. On 29th December, 1953 the Additiénal Assistant Se ent’ Officer 
Sivaganga, informed the plaintiff that his petition would be considered at the’ time 
of the section 11 enquiry. Thete is an order Exhibit-B-4 dated ‘25th June; 1954, 
holding that no one is entitled: to.a.ryotwari patta in respect of the > it pur- 
ports’ to be passed sxo. moto and àlsg on the petition of Sutha Chaithanya Swamigal. 
It is noticed there that.as.per the Old Land Register the entire. suey H vas 
noted‘ as an Qorani Poramboke, that, the landholder had assigned the iwaram 
right. in 1938 in the entire field on a nominal nazar, because presumably the entire 
extent was ericroached ypon and reference was made to the absence of sanction 
under section-20 of the Estates Land Act. There-is no evidence of this order having 
been communicated then and there to the plaintiff. After the issue of suit notice 
by the plaintiff” in 1957, the plaintiff received a reply Exhibit A-17 referring to 
the order Exhibit B-4 and stating that it would take from ist July, 1957. . It 
was stated in the reply-that the plaintiff had-no-valid cause-of action. ~- A fresh notice 


* 7th April, 1967. 23% roo 
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was issued by the plaintiff before the filing of the suit. The case of the plaintiff was 
that the order purported to have been passed on 25th June, 1954, was on an erroneous 
view that the suit property was an Oorani Poramboke while the records of the village 
did not have any entry that the suit land was communal poramboke. It is now 
found that even the documents produced for-the State do not show -either the exis- 
tence of the temple for the Harijans or burning or burial grounds. D.W. 1, a witness 
for the State, even in the chief examination, stated that in S.No. 114 there were two 
thatched sheds which were two Madams, and that those sheds had been converted 
into two temples. In the cross-examination he admitted that the Madam was there 
from ancient times and the buildings other than the temples were constructed over 
18 years before. He admitted that the buildings on the suit property were attached. 
to the Madam only. EE A 

_ It is unnecessary. to examine the evidence with regard to the theory of a temple 
for Harijans on S.No. 114/1. The lower appellate Court concurring with the trial 
Court finds satisfactorily. proved that the plaintiff's, Madam was on the suit survey 
field. As regards the sub-division the Oorani was claimed as an adjunct to the 
Madam. There was ample evidence to sustain this claim and reject the contention 
that it is a public Oorani. A commissioner had been appointed and he had submit- 
ted his report and plan. The Courts bélow have found onthe oral evidence and on 
the Commissioner’s report that the defendant’s case as to the existence of a burial 
or cremation ground on this sub-division also failed. The ultimate conclusion of the 
Courts below is that the suit property S.Nos. 114/1 and 114/2—inits entirety has not 
been put to any communal use. or purpose, and that there is nothing to _show that 
any part of the suit property had been at the disposal of the villagers of Tiruppachetti 
or.any other community. `The contention of the state that the suit pro was a 
communal Poramboke was rejected. The Courts below find that it had been only 
the private property of the plaintiff by reason of assignment made by the Sivaganga 
Estate. This finding which is one of fact’ was not the subject to enge before me. 

What is contended for the State before me is that the civil Court has no juris 

diction whatsoever to entertain the suit, as in substance the, plaintiff is claiming and 
secking to establish his right to a patta for the suit property when the same had been 
denied by the state, the State having held rightly or wrongly that’ ‘the suit property 
was a comsmimal eae The contention ‘is that after the Abolition Act, 
the entire estate in which the plaintiff's property is situatedhas vested in the State 
-and the plaintiff can only claim such rights, if any conferred, under ` the isic 
of the Act and that in the manner i by the ‘Act. The Act which confers 

ights in relation to’éstated on the abolition, is a s¢lf Contained code which provides a 
hicrarchy ‘of ‘authorities for determination of the matters and grant of reliefs 
contemplated under the Act. Undet'sectiin 3 (b) with effect on and from the noti- 
fied date and save as otherwise expressly provided in the Act, the entire estate includ- 
ing all-communal lands and prombokes, other non-ryoti lands, waste lands, lanka 
-lands, forests,.mines‘and minerals, ies, rivers and stream, tanks and irrigation 
works, fisheries and ferries shal] stand transferred to the Government and vest in 
them free. of all encumbrances and by virtue of sub-clause (c) all rights and interests 
created in or over the estate ‘before ‘the notified date by the principal or any other 
landholder. shall as against. the: Government. cease and determine, Section g (g) 
provides that any rights and privileges which may have accrued in the estate to any 
person before the notified date against the principal or any other landholder thereof, 
shall.cease ‘and determine and not be.enforceable against the’ Government or 
landholders; and every such person shall bé entitled ‘only to such rights and pri 

as-are. ised-or conferred on him by or under the Act.. Section 11 provides T 
the issue, of ryotwari pattas to ryots in the estates. -Sections.12, 13 and 14 deal wi 
the -rights of landholders -to pattas in respect of private lands and ‘other lands. 
Section 15 empowers the Se ent Officer. to examine the nature and history of all 
lands in respect of which the:landholder claims ryotwari patta under sections 12, 13 
or 14, as the case may be, anid decide on the claim. Sections $1 and 22 provide for the 
survey ph cette dee: the ‘Madras Survey and Boundaries Act and ryotwari settle- 
ment of the.estate by the Settlement Officer. Lesirned.Counsel for the State points 


ut 
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out that there being specific provision for the grant of ryotwari patta under section 
11 the plaintiff cannot indirectly get an adjudication on the matter in a civil Court. - 
Thereeven poron olen 11 in the context of the present case may be set out: 
‘ir. Every ryot in an estate shall, with effect on and from the notified date, 
i et ee 
(a) all ryoti lands which, immediately before the notified date, were properly 
included or ought to have been properly included in his holding and which are not 
either lanka lands or lands in respect of which a landholder or some other person 
is entitled to a moari patta under any other provision of this Act........ 


(O) sige Since aged aaa na dices his 
Provided that no person who has been admitted into possession of any land 
‘by a landholder on or after the Ist day of July, 1945 shall, except where. the 
Government, after an examination of all the circumatanoss ORAS iia be 
entitled toja ryotwari patta in respect of stich land.” 
_ Section 19 which is relevant. may also be set out : 


“ Where any person has been admitted into possession of any ryoti land: by any 
‘landholder for a non-agricultural that person - shall be entitled to remain 
unable fr'stmnelt purest on tl be cated eal 
ment of the ryotwari or other assessment or the ground rent which may be imposed 
per as lnd LOr CAE faali yete Orienti rate ie al yea ia nich Che estais 
is notified : 

Provided that such aai Wainer wuld or illegal under any law in foie 
at the ‘time: 


Provided further that a person who has been admitted into ‘possession of any 
ryoti land on or after the first. day of July, 1945 shall be entitled to no rights’ in 
respect of such land except where Government otherwise direct.” - - 


The plaintiff would, for retaining ‘his right T continue in possession of the pro- 
perty, rely on either, of the provisions, section Il or section 19. Learned Counsel 
State drew my attention to sections 5 and 7 investing revis iqnal powers in the 


Director ,of Settlement and Board of ‘Revenve. The, Director of Settlement is 
wered to cancel or revise any of the orders, pone of the Settlement 
Oi cae das ee sear wie caveat Te Tribunal’ The 


Board of Revenue is empowered to cancel or revise any of the orders, acts or proceed- 
ings of the Director of Settlement onof apy District Collector, including those passed, 
done or taken in the exercise of revisional powers, My, ayfention, was dian for 
the State to.section 64-C-which runs, thus : " a an : 


ne’ eci) Any onder fod by the Government ‘or other authority under “this 
“ in respect or matters ‘to ‘or the of da At aie 
only to any appeal oleae provided by Pdr under this Act Par ject 
@) Ro ciel order all be lable to be gig in ay Cope of Lai 
to this provision, learned Counsel: for! the:State- contended: that the 


J 

For the plaintiff, Mr. Veidaritačhari’ contended that section 64-C sae no 
application on the facts of the present case. jit is contended that section 1r by itself 
docs not provide for determination of the character of the estate, but provides only 
for the grant of ryotwari pattd to a r t in respect of his ryoti lahd in the circum 
stances provided for. It is t no determination is contem plated under 
section 11 when a dispute arises between the State and a t as to the character of 
the land, the State contending that it is communal or and the ryot 
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contending that it is a land to which he is entitled to a patta. Learned Counsel 
points out that the State in this case, relies only on the general powers of revision 
which the superior officers functioning under the Act are invested with. Learncd 
Counsel for the plaintiff in this connection contrasts and emphasises the claborate 
provisions made in respect of the enquiry when a claim for a patta is made by a 
landholder under sections 12, 13 and 14. Section 15 specifically invests the Settle- 
ment Officer with jurisdiction to determine and adjudicate on the claim. The settle- 
ment Officer is directed to examine the nature and history of all lands in respect of 
which the landholder claims ryotwari patta under sections 12, 13 or 14- No such 
provision is made when the claim is for ryotwari patta by a ryot. Against the 
decision of the Settlement Officer under section 15 an appeal is provided to the Tri- 
bunal and statutorily the Tribunal is to be constituted by a person, who shall be a 
judicial Officer not below the rank of a District Judge or an Additional District 
Judge. The Tribunal in invested with powers vested in a civil Court when trymg a 
suit or when hearing an appeal. ; 

Section 64-C, it is submitted applies only in respect of the matters to be deter- 
mined for the pur pose of the Act and section 11 does not provide for any determina- 
tion of the title or right to enjo t. It provides only for the grant of patta for the 
purpose of the Act. Learned Counsel for the plaintiff submits that the plaintiff is not 
now claiming any patta. It may be when his rights are enstablished, he may seek 
for the issue of patta. Reference in this connection is made to the following observa- 
tions of Ramachandra Iyer, J., (ashe then was) in  Krishnaswami Thevar y. Perumal 
Konar?: a ae 


“The effect of sections 11 to 14 is to declare that the ryots in the quondam 
estate as well as the Zamindar or inamdar as the case may be, would be respectively 
entitled to patta in respect of the kudiwaram or pannai lands. Section II 
read with section 3 (d) Proviso 1, would show that the ryotwari patta in respect of 
ryoti lands would be granted to the ryot by the Settlement Officer. Thee is no 
provision in the section for the ascertainment of even the character of the land. 

_, Nor is there any machinery to decide whenever a dispute arises between the rival 
claimants for the patta.........--- *.... It may be noticed that under section 
15,itis only the nature and character of the land that has got to be decided by the 


only to introduce the ryotwari system by granting pattas to the ryots in respect of 
the erstwhile ryoti lands and to landholders in respect of their private lands, the 
patta granted under sections 11 to 14 cannot be anything more than a ryotwari 
patta of the kind mentioned by Bhashyam Ayyangar, J., in the Secretary of State 
for India in Council v. Katturt Reddi®... 0... ++-0+++++ 


Thus, if a ryot is entitled to the ryoti land before the notification, he would by 
virtue of that right be entitled to the grant of ryotwari patta. There is nothing 
in the procedure to be adopted for the grant of patta under section 11, io paai aa 
adjudication of title. Nor is thers anytihng in the nature of the patta itself to show 
that there must have been an adjudication of title in favour of the pattadar.” 


The aforesaid observations it is claimed strongly support the contention of 
learned Counsel for the plaintiff that the grant or re under section 11 cannot 
amount to a determination which will bar an adjudication of title as to the character 
of the land by virtue of only section 64-C of the Act. No doubt the learned Judge 
was considering a case of dispute between rival claimants to Patta, but some of the. 
observations therein, are general in their application.- - -a 


1. (1961) 1 MLJ. 168 at 170 and 1M. 2 (1903) 12 MLL.J.453 : I.L R. 26 Mad. 268-- 
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The general presumption is in favour of the jurisdiction of a civil Court. When 
a question of jurisdiction of the civil Court to entertain a particular suit is raised, 
the exclusion of the jurisdiction of the Court will not be assumed unless the relevant 
statute contains an express provision to that effect or by necessary and inevitable 
implication it bars-the civil Qourt. -The mere fact that the statute provides for 
certain remedies, may not by itself exclude the jurisdiction of the civil Court to 
deal with cases brought before it, in respect of some of the matters covered by the 
statute. Reference may be made to the observations of- Gajendragadkar, C.J. 
in Kamala Mills v. Bombay State}: ' ; . 

“ Whenever it is urged before a civil Court that its Jurisdiction is excluded 
cither expressly or by necessary implication to entertain the claims of a civil 
nature, the Court actually feels inclined to consider whether the remedy afforded 
by an alternative provision prescribed by a special statute is sufficient or adequate. 
In cases where the exclusion of the civil Court’s jurisdiction is expressly provided 

. for, the consideration as to the scheme of the statute in question and the adequacy 
or the sufficiency of the remedies provided for by it may be relevant but cannot 
be decisive. But where exclusion ispleaded as a matter of necessary implication, 
such consideration would be important and in conceivable circumstances 
might even become decisive. If it appears that a statute creates a special right 
or a liability and provides for the determination of the right and liability to be 

- dealt with by tribunals specially constituted-in that , and it further lays 
‘down that all questions about the said right and liability shall be determined by 
the tribunals so constituted it becomes pertinent to enquire whether remedies 
normally associated with actions to civil are prescribed by the said statute 
or not.” ' 


on the tribunal to levy the tax, or- is it the decision ary haa of fact which 
is left to be determined by the appropriate authority i ? If the jurisdiction 
falls under the first category, then its . 


pms to a party eemrieved by the said finding to contend that the tax levied 

on the basis of an erroneous decision about the nature of the transaction is with. 
out jurisdiction. If, however, the appropriate authority has been given juris- 
diction to determine the nature of the transaction and proceed to levy a tax in 
accordance with its decision on the first issue, then -the decision on the first issue 

. cannot be said to be å decision on a collateral issue, and even if the said issue is 
erroneously determined by the appellate authority, the tax levied by it in accor- 
dance with its decision cannot be’said to be without jurisdiction.” f 


The Supreme Court in this connection referred to Halsbury’s Laws of England 
where the principle is stated thus: . 


“The jurisdiction of an inferior, tribunal may depend upon the fulfilment of 
some condition precedent or upon the existence of some particular fact. Such 
a fact is collateral to the actual matter which the inferior tribunal has to try and 
the determination whether it exists or not is logically and temporarily prior to 
the determination of the actual question which an inferior tribunal has to try.” 
a re 
1. (1966) 2 5.C.J. 591 : (1966) 8.0.R. 64: ALR. 1965 S.C. 1942 at 1952. ` 
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Based on the above observations, it may, with some force, be contended that 
the order under section 11 relates only to the actual t of patta and the authority 
acting under section 11 has no jurisdiction to y determine the title which is 
ee ior gendang a patta. I have here to refer to the following observations 
of Iyer, J. (as he then was) in Soosas Udayar v. Andipappan’, À 


“ A person should not, for the purpose of obtaining a ryotwari patta, be enabled 
to get a declaration of his title to kudivaram so as to orce the tribunals under 
the Act to grant the patta to him, as the duty of deciding that question is invested 
in the Tribunal. If, however, that determination becomes relevant for deciding 
any other issuc between the parties in a civil suit, there can be no exclusion of 
jurisdiction of the civil Courts.” 

The learned Judge further observed: ; P 

“ But if the relief claimed in a civil Court is not what is created or granted 
by the Act, ¢.g., the right to obtain a patta, but a civil right the jurisdiction of the 
civil Gourt which always existed, cannot be held to be ousted as the statute does 
not either expressly or impliedly extinguish such rights.” — a 
` A point was made for the State that section 64-C was newly introduced in 

the Act and the question must now be decided with reference to it. „As regards 


_ the karned Judge Ramamurti, J., held that the issue of a patta in respect of a land 
taken over under section 11 of the Abolition Act would not take away the juris- 
diction of a civil Court to adjudicate upon competing titles to such lands section 
64-C of the Act having no such effect. See also Raina Sabapathy Servai v. Saxnast 
Ambalam?, Tt will be seen that these cases are cases of competing titles to patta 
and not claims for patta against the State. The distinction is not without signi- 
ficance. If the nature of the tenure is left to the determination by the authorities 
under the Act, that determination cannot be circumvented. ; : 

The position is not res integra. In Ramaswoami Naicker v. Parimala Pandian", 
a suit was instituted for a declaration of the plaintiffs’ title involving an examination 
of the nature of lands. The plaintiffs claimed that the lands which were within 


enjoyment of the lands. On principles the position is similar to the present case. 
The suit lands had been treated in the village accounts as ryoti lands. . But the 
Settlement Officer treated the lands as assessed waste and refused to issue ryotwart 
pattas.- While holding that the civil Court’s jurisdiction was ousted, the learned 
Judge Veeraswami, J., observed: : 

“Tt is obvious that such a prayer nectssarily involves an examination of the 
nature of the lands as to whether they are ryoti of not in character. But the 
jurisdiction to enquire and decide the character of lands in a quondam estate 
notified and taken over is specially entrusted by the provisions of the statute to 
stated authorities or forums. That being the case, it is not within the jurisdiction 
of the ordinary civil Court, to go into the siature of the lands and grant a decla- 
ration of title to the lands. There is also another aspect of the matter. As I 
said, the effect of a notification under section 3 is to abolish all titles. The only 
right that can at all be said to survive after such a notification is the right of a 
person to apply for and get a ryotwari patta. Unless he successfully pursues 
that right, he cannot claim any title to any land in a notified estate de hors that 
procedure... ...sceeseeseeeserccoeetesstses egies gt Where the nature 
of the land is determined and ryotwari patta is directed under the provisions of 
the Act, a question of conflicting claims to title may bea different matter which 
may well come within the jurisdiction of the civil Court.” ae i 


f: Obes 1MLJ. 195 at 197 and 198. ~ 3. aes 76 ŁW. 561. 6 7. os 
; Ae 2MLJ. 204: TLR. (1966) 4. LL.R. (1964) 1 Mad. 740 at 743. 
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In Parvathi Ammal. v. Ponmiah Nadar!, the question was whether the property 
i was communal property as contended for by the villagers who figured as plaintiffs, 
or the first defendant in the suit was entitled to a ryotwari patta which had been 
ted to him under section 11 of the Abolition Act. The learned Judge 
eeraswami, J., held that section 64-C-raised a bar to any order passed by the autho- 
rities set up under the Act in respect of matters to be determincd for the purpose Op 
the Act being questioned in any Court of law, and that apart from the scheme o 
the Act it is clear that the character or tenure of the lands in an estate taken ovel 
under the statutory provisions is to be decided by the officers set up by the Act 
for the purpose subject to appeals and revisions as provided by the Act. A similar 
view has been taken by Venkataraman, J., in Somasundaram Seroai v. The State of 
Madras*. The learned Judge has followed Ramaswami Naicker v. Parimala Pandian? 
cited above as a direct decision on the point. In the case before Venkataraman, Jey 
the question was whether the land was tank Poramboke ‘or belonged to the 
Merchants’ Association which the plaintiffs in the suit represented. The learned 
Judge, on a consideration of the case-law; held that the Act after abolishing the 
pre-existing rights: of the ryot in ryoti land had previded a machinery for getting 
a patta which would permanently protect his rights, that the abolition under section 
3 (b) of the Act was so complete as to.vest in the Government the rights of the ryot 
in what was admittedly a ryoti land, that a machinery for determination of the 
question whether the land was a ryoti land or a poramboke land must be held to 
be implied in the application which the plaintiffs had to make to the Settlement 
Officer for getting a patta under section 1 1, and that the Settlement Officer would 
have to decide before granting a patta whether the land was ryoti land or poramboke . 


The three decisions ‘Cited above are directly'in point and against the- maintain- 
ability of the present'suit. But Mr. Vedanthachari contends that somé recent 
decisions show a different approach to the question. Itis submitted that the-effect 
of the Act is not to abolish once for all the pre-existing rights, of a ryot and then 
grant patta on certain basis, the foundation for ‘the above decisions, but to vest 
the estate in. the State subject to reservation of the rights in favour of the: ryot. 
Learned Counsel submits that approached from this angle the bar.of the jurisdic- 
tion of a civil Gourt in a case like the present, cannot be inferred from the provisions 
of the.Act.. Learned Counsel in this. connection referred to the decision of a Divi- 
sion Bench in Stats of Madras v.-Parisutha Nadar+, wherein Jagadisan, J., observed : _ 


“Sections 11 to 14 are equally mandatory enabling the ryot or the landholder 
to claim ryotwari patte in accordance whith the terms of the said sections. The 
immunity from dispossession as Youchsafed under the proviso to section 3 (d) 
in favour persons in possession of parcels of lands in the estate is part and parcel 
of the vesting of the entire estate in favour of the State‘ Government, and it can 
be said that to the extent to which this right of immunity has to be recognised 
the operation of the vesting itself has to be limited. The Act does not create 
new rights of ownership and the grant of ryotwari patta under the Actis not a 

‘- conferment of rights by way of grant or conveyance. The obtaining of ryotwari 
patta by the-persons entitled to such’ patta under the Act can, if.at all be only 
in recognition of pre-existing rights of ownership. A Tyotwari patta granted 

' by the Revenue Authorities in respect of land’ in a Government. village is not a 

‘title deed: but is only a bill for rent.” ne ran . 7 

Similar views have been taken by another Division Bench (Veeraswami, J. and 

Krishnaswamy Reddy, J.) in Md. Mustafa v. Udayanachiammal®. The learned 

Judges held: . i , l 
““ We think that the issue of patta isin recognition of the title that inhered before 

the notified date and continued to inhere in the jandholder thereafter to ‘the 
private lands but only with this. difference that after the notification the tenure 


1. (1965) 1 M.L.J. 459 : 1.L.3.(1944) . 3. ILR: (1964) 1 Mad. 740. ` 
1 Mad. 992, ' i ~ 4. (1961) 2 MLLJ. 285 at 290. 
2. TLR. (1966) 2 Mad. 539. 5. Appeal No. 359 of 1961. 
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of the land is no longer pannai or private but on grant of ryotwari patta become 
ryotwai land subject to payment of assessment.” 


Learned Counsel contends that the earlier cases finding inst the jurisdiction 
of a civil Court have proceeded in the view that the effect of the Act was to abolish 
ep ae ee of a ryot in his land and that rights thereafter must be claimed 
or flowed from the provisions of the Act alone, that is fresh rights are conferred 
under the Act after the vesting of the estate in its entirety in the State. Besides 
contending for a new approach, learned Counsel drew my attention to the decision 
of a Division Bench of this Cout (Ramachandra Iyer, C.J. and Ramakrishnan, J. 
in Ratnagiti Meenakshi Ammal v. Ths Manager of Estates, Bodinayakauur’, wherein 
it was observed: 


E eaer Ena the appellant has a remedy by way of suit to vindicate her 
rights if any to ryotwari patta.’ It has been held by one of us sitting alone that 
it will be open to a ryot in a village which has been taken over by Government 
under Act XXVI of 1948 to file a civil suit for establishing his right to the grant 
of ryotwari patta. We consider that in the circumstances of the case the appro- 
priate course for the appellant to follow would be to establish her claim to ryot- 
wari patta by means of a suit.” ce oa 


These observations of the Division Bench are claimed as directly in favour of 
the plaintiff in the present case. The Bench is of the view that a civil suit is com- 
heen to establish a claim to the grant of a ryotwari patta. In Mesnakshisundaram 
yer v. The Stats of Madras*. a k Daaa arose. whether the particular lands were 
ryotwari lands or not. Patta un section 11 was disallowed and the petitioner 
for certiorari failed before the Assistant Settlement Officer., the Director of Settle- 
ment and the Board of Revenue. ‘The lands in question had been surveyed as river 
and path Porambokes. Observing that the petitions involved the determination 
of the question as to title of the petitioner to obtain ryotwari patta under section II 
of the Abolition Act, the learned Judge Ramachandra Iyer, J. as he then was said 
that he had already taken the view that a question as to title to obtain a patta under 


objection being taken in a suit. 

It will be apparent from the above Citations that apart from the new angle of 
approach which learned Counsel for the plaintiff, pleads for, there is conflict of 
authorities. A Division Bench. has categcrically upheld the claim cf a person to 
adjudicate in a civil Court his right to patta. There may be no discussion; but 
the pronouncement is clear and categorical. Having regard to the importance 
of the question raised, it is desirable, that the matter should be determined by a 
Division Bench. I direct that the papers,may be placed before my Lord the Chief 
Justice for orders for posting of the case before a Division Bench. 


In Secohd Appeal (S.A. No. ‘338 of 1963) came on for hearing before 
him Natesam, J., made the following ` ‘ 


Orpsr*.—The State of Madras whose objection to the jurisdiction of a civił 
Court to entertain the suit in uestion has been overruled by the Courts below, has 
preferred this second appeal. The merits of the case have not been under challenge 
before me: The plaintiffs instituted. the suit against the State fora declaration of 
their title to and possession of the plaint schedule property and for an injunction 
restraining the State from interfering with the plaintiff’s anjoyment of the property. 
Defendants 2 and g sailed with the plaintiffs, and the declaration and injunction 
were to cnure in their favour also against the State. The property bearing Adangal 
No. 1361 is situated in a Mitta village which has been taken over by the Govern- 
eh eS 


1. W.A. No. 147 of 1959. 2. W.P. No 759 and 760 of 1958. 
* 7th April, 1967. . 
37 
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ment under the Abolition Act. The patta in respect of the property shows an 
extent of 7 acres 85 cents. Subsequent to the abolition of estates, there has been a 
survey and Adangal No. 1361 has been made into three Sub-divisions—S. No. 193/1 
of an extent of 3 acres 10 cents, S. No. 193/2 of 1 acre 66 cents and S. No. 193/3 of 
an extent of 1 acre 55 cents. S. Nos. 193/2 and 193/3.are treated as Oorani and 
Odai Porambokes and S. No. 193/1 is alone recognised as patta land. It is in 
those circumstances the plaintiffs came with the suit in question. > 

It is the plaintiff’s case that there is no poramboke in Adangal No. 1361 and 
even now the three sub-divisions taken together give only 6 acres 31 cents. The 
Courts below on the merits find that the village register did not show the existence 
of any Odai Poramboke in the Adangal No. They point out that from Adangals 
and pattas it is seen that the entire land had been under cultivation, and that 
S. No. 193/2 has always been a cultivable land. The Courts below find that except 
for some measurements by the Government there is no evidence at all to show that 
S. No. 193/2 is poramboke and it is observed that it is not possible to explain how 
the survey authorities found the plot to be poramboke. The plaintiffs claim that 
the. entire area has been enjoyed as ryoti land for upwards of 100 years and that 
there has never been any Oorani on the plot within living memory. On ample 
and substantial evidence, after observing that a Court cannot proceed on surmises 
and ‘conjuctures, the Courts below find for the plaintiffs on the merits. 


There appears to have been some proceedings under section 11 of the “Act 
even before the general settlement in the village. It is found that an enquiry under 
section 1r was taken up in advance, as the Government wanted to bui Police 
Lines in the village aid directed Te village officers to point out’some Poramboke 
area suitable for erecting buildings: - There was no specific notice to the plaintiffs 
in whose names the property stood recorded as registered Pattadars. A. distressing 
fearure-that has to be noticed in this case is a reference in the ings before 
the Assistant Settlement Officer oe eee E ee 

cers 


the boundaries of each Adangal number, but the register has been kept back and 
not uced in spite of requisition by the plaintiffs. -In these circumstances, there 
has h no challenge before me to the findings on the merits of the plaintiffs’ title 
and right to possession of the plaint schedule property. i 


of Madras? and Stats of Madras v. Swaminathan‘, are directly in favour of the State. 
There are observations in Soosai Udayar v. Andiyappan*, which have been approved 
by a Division Bench in-Adakalathammal v. Chinnayan Panipuadar*, and which the 


discussed therein two Division Bench cases which take a new angle of approach on the 
impact of the Abolition Act in respect of existing righe in estates. An aspect of the 
matter which requires emphasis is that when the claim is by a landholder for patta, 
there is ample provision for determination of the matter by a judicial officer of the 
rank of a District Judge, while if the claim happens to be that of a t for patta and 
the State treats the land as poramboke there is no provision for AE a a E of his 
claim by any judicial officer. ‘Specific provision for a hierarchy of tribunals is not 
made in this regard. Iris well established that the question about the exclusion of a 
eee 


LER. (1964) 1 Mad. 740. 5. 
‘LLR. (1964) 1 Mad. 992. 6. 
ILR. (tf 2 Mad. 339 7 
(1955) 2 M-LJ. 178. 8. 


ae M.LJ. 195. 

1959) 1 MLJ. 314. 

W.P. Nos. 759 and 760 of 1958. 
WA. No. 147 of 1959. 
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is not to deprive the actual ryot of his holding.. Rather the idea behind the Act is 
to affirm the ings to the ryot on a more t basis on the ryotwari system. 
The character or relationship in which the Iding is held is changed from that of 


an adequate remedy to an t is provided in the statute itself when the 
State claims that the land is not a holding but promboke? ‘The present case is a 


assumed to be taken away. Here a direction goes from a superior revenue officer 
for an advanoc settlement in respect the field treating the same as Poramboke. If 


generally under Article a80 i anton and hen the Sel eee tae 
on the merits the suit or would have to establish thet there is absolu y no-evidence 


stances, I direct that this second appeal also may be before my Lord the 
Chief Justice for orders as to posting it before a Division Bench, along with 8-A. 
No. 1149 of 1962. ae pa 
These Second Appeals, on reference from the orders of Natesan, J., dated 7th 
April, 1967, in the two Second A then came on for hearing before the Division 
Bench (Srinivasan and Sadasioam, 7.). abe: 
The Advocate General and The Additional Government Pleader, for Appellant. 
V. Vedentacheri, and K. Parasaran, for Respondents. 
The Court delivered the following 


UDGMENT *—The State of Madras is the appellant in these sécond appeals, 

ich came up originally before Natesan, J., who considered it desirable that they 
should be decided by a Division Bench, in view of the conflicting-decisions as to the 
j i ivi Courts to give declaration of title in respect of perty included 
i Estates (Abolition 


It is really unnecessary to deal with the concurrent findings of fact in both these 
second appeals and, in fact, Natesan, J., has in his orders of reference in these second 
appeals, observed that there has been no challenge before him with regard to the find- 
ings on the merits af the title pat forward by. the platona in each of the second 

. Itis sufficient to refer to the findings of to appreciate the question of 
jurisdiction raised in these second appeals. Ms ee . 

i Swamigal Madam, represented by its trustee is the plaintiff, res- 

tin 8A. No. 1149 of 1962. The Malan i plated n a poa o ee 

o. 114 in Sivaganga Estate, which formed the subject-matter of the suit. Even in 

January, 1938, the Sivaganga Estate recognised actual enjoyment of the suit 

property by the Madam and assigned the same to the plaintiff subject to payment of 

rent Re. 1 per acre, besides cesses. S.No. 114 now stands ‘sub-divided into 8. No. 

114/1 measuring 7 cents and 8.No. 114/2 measuring 3 actes 48 cents. The State of 

nO EIR 


{. (1952) All E.R. 1175 at 1188. - ' -a o7th Aprii, 1968. - 3 
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Madras, the defendant-appellant, pleaded that S. No. 114/1 was occupied by 
Udayanatchiamman Koil worshipped by the Harijans and that S.No. 114/2 con- 
tained a public Oorani, a burial ground for the Asari community and another burial 
ground for the Brahmins and claimed the entire suit property as a communal: 
Poramboke property. After the Abolition Act, the respondent sought recognition. 
of its title. On 2gth December, 1953, the Additional Assistant Settlement Officer, 
Sivagange, informed ‘the plaintiff-respondent that its petition would be considered. 
at the time of enquiry under section 11 of the Act. The Assistant Settlement Officer 
Sivaganga p; the order Exhibit B-4 dated 25th June, 1954 purporting to act 
suo motu, and also on the petition of Sutha Chaitanya Swamigal, holding that no one 
was entitled to a ryotwari patta in respect of the suit property. There is nothing, 
to show that this order was communicated to the plaintiff-respondent till it was sent 
to it by way of a reply to the suit notice. The Courts below found that it had been 
established by ample evidence that the suit property was only the private property 
of the plaintiff-Madam by reason of the assignment made by the Sivaganga 
Estate, and this finding is one of fact, which was not the subject of challenge before 
Natesan, J., when the second appeal came up before him. : 


_ The findings in S.A. No, 338 of 1963 oni the file of this Court, are rested on even. 
stronger than in the other case. Epil il i? a this second appeal 
bearing No. 1961 is situated in a mitta village, , over by the Govern- 


ment under the Abolition Act. The patta in respect of the property gives the extent 
as 7 acres, 85 cents. There hasbeen riter in he i Subsequent to the 
abolition of the estate and, Adangal No. 1361 has been sub-divided into S.No. 193/1 
Ipeasuring 3 acres 10 cents, 193/2 measuring 1 acre 66 cents and 193/3 measuring 1 
acre 55 cents. S. No. 193/1 alone has been recognised as patta land. -.S.Nos. 193/2 
and 193/3 have been treated as Oorani and Odai Porambokes. -The claim of the 
plaintiffs is that the entire exent in the old’ Adahgal No. 1361 comprising the several 
sub-divisions of the new S.No. 193 have been enjoyed as ryoti land for over, a 
century and that there has never been any Ooraniin the land within living- 
memory. ` On ample and substantial evidence, the Courts below found in favour 
of thé plaintiffs on the merits- of ‘the'case. ~i i , 

. A distressing feature of the case noticed by Nategan, J., is that, even before the 
commencement of the enquiry contemplated under section 11 of the Act, i 
were taken in advance by the Assistant Séttlement'Offiter as tht Government wanted. 
to build Police lines in the village and directed:the Village Officers to point out some 
poramboke area suitable for erecting buildings.and the Assistant Settlement Officer 
has practically compli¢d with the directions of the Collector in finding that the land. 
in dispute is-not ryoti land. It is admitted by the Village Officers that there'is a 
Land Register maintdined by the Mitta Office which would show the boundari 
of each Adangal-nunibér, but the register has "béen kept back and’ not S 
in spite of the requisition by the plaintiffs. Natesan, J., has referred to the direction. 
from a superior Revenue Officer for an advance ‘settlement in respect of the suit 
land treating the same as poramboke and observed that if the matter had come up 
before this Court in its jurisdiction under. Article 226 of the Constitution, of India, 
he had no doubt that the order would have been quashed. It is clear from the order 
of-reference made by Natesan, J., that there has been no challenge before him 
with regard to the findings on the merits of the plaintiffs’ titke and right to possessjon 
of the plaint schedule property. Sb i 


Thus the decision in each of the second appeals depends entirely on the question 
whether a civil Court has jurisdiction to entertain the suit by the plaintiff in each. 
case. The contention of the learned Advcate-General is that the State, having. 
rightly or wrongly held that the suit property is corimunal poramboke, the civil 
Qourt would have no jurisdiction to entertain the suit for declaration of-title to the 
suit propery, having regard. to the provisions of the Abolition Act. Sri Vedantachari 
appearing for the respondents in these second appeals contended that having regard 
to the Preamble and purpose of the Act, the interest of the ryot is not in any way 
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intended to be affected and it did not vest in the Government, that the Act is intended 
only for the acquisition of the rights of landholder, that there is no machinery 
provided under the Act to determine whether the land in the possession of a tenant is 
‘a ryoti land or poramboke land and that even if the title of a tenant for a ryotwari 
patta is considered by a Settlement Officer for purpose of granting patta, it would 
only be a collateral or incidental adjudication of title which would not preclude a 
civil Court by virtue of anything contained in section 64-C of the Act from deciding 
questions of title. - - ne 3 

We may at once mention that conflicting views have been expressed in several 
decisions and in some cases even by the same judge and hence the question for deci- 
sion is not free from difficulty. ' 

Under section g of the Civil Procedyre Code, “ the Court shall (subject to the 
provisions herein contained) have jurisdiction to = all suits of a civil nature except- 
ing suits of which their cognizance is cither expressly or impliedly barred.” Itisa 
well known principle that a party secking ‘to oust the jurisdiction of ordinary civil 
Courts must establish his right to do so. Natesan, J., has in his order of reference in 
S. A. No. 338 of 1963 referred to the observations of Romer, L. J. in Lee v. Showmen’s 
Guild of Great Britain1, that j . 

_ “the. proper tribunal for the determination of legal disputes are the 
Courts and they are the only tribunals which, by, training and experience, and 
assisted by properly qualified Advocates are fitted for the task and that, naturally 
the Courts zealously uphold and safeguard the prima facis privilege of every 
man to resort to them’ for the determination and enforcement of his legal 
rights.’ a sas TO Sgt sh 
He has further. observed that the {claim forming the subject-matter of that 
second appeal is a good illustration for the position that a civil Court’s jurisdiction 
should not be readily assumed to be taken away. In Secretary of State for India v. 
ask X Co.*, the Privy Council stated it as settled law that the exclusion of the 
jurisdiction ‘of the Civil Court is not to.be readily inferred, but that such exclusion 
must be explicitly expressed or clearly implied. Willes, J., in his classical judg- 
ment in Wolverhampton, New Waterworks Go. N. Hamkesford*, has explained the scope 
of the above principle in the following passage: ' oe 

“ There are three classes of cases in which a liability may be established founded 
a upon astatute. “One is where there was a liability. existing at Common Law and 
- that liability is affirmed by a statute which gives special. and: peculiar.form of 

remedy different from the remedy which existed at Common Law; there, unless 
the statute contains words which expressly or by necessary implication exclude 
the Common Law remedy, the party suing has his election.to pursue either that 
or the statutory remedy. ‘The second class of cases is, where the statute gives. the 
right to sue merely, but provides no particular form: of remedy. There, the 
| party can, only poy action at Gommon Law. But, there is a third class, 
viz, where a liability not existing at Gommon Law is created by a statute which 
at the same time gives a eal and particular remedy for enforcing it. The 
remedy. provided by the statute must .be followed and it is.not, competent to the 

"" party, to pursue the course applicable to cases of the second claas.” © ~ sy 
Ramachandra Iyer, J., as he then was, has'rightly pointed out in Soosai Odayar v. 
Andiyappan', that th: right'to obtain ryotwari patta was not a. Common Law right 
of the ryot who was holding under the landholder in an estate, that the said right is 
conferred on a ryot by. virtue of the Act and that such a right is. a creature of the 
statute and the eeu pon oea by the statute should be deemed to be'the exclusive 
remedy on the basis of third category of the, cases mentioned in the above passage 
of Willes, J., Ramachandra Iyer, J., has explained that this is not really exclusion 
of jurisdiction of the. Curt, but as stated by Maxwell in his Interpretation of Statutes 

(10th edition) at page. 132: © -v  : oe ee ri 









1 0959 Al ER. 1175 at 1188. ~~" <3. (1898) 6 C.B: (N.S. 336 at 356). 
rR ar A LR. 67 IAs 4 {19599 PMLI 195 at 198: 
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': Where indeed a new duty or cause of action is. created by statute, and a 
special jurisdiction out of the course of the Common Law is prescribed there is 
no ouster of the ordinary Courts for they never had any.” =: 

Thus if a claim is made to obtain a ryotwari patta under the provisions of the Act, 
civil Courts would have no jurisdiction to entertain the same as a machinery has 
been provided for in the Act for the said purpose. 


Sri Vedantachari urged on the strength of the Preamble and the other provisions 
of the Act that the interests of a ryot in an estate did not vest in the Government 
under the Act. “He stresse on the fact that the purposs of the Act was to bring 
into existence ryotwari tenure in estates and that the Act was not intended to destroy 
the rigt ts of the ryot ,or to vest them in the Government. He relied on the proviso 
ee) ae DN which safeguards the rights ofa ryot to remain in possession 
of a ryoti and of a landlord to remain in possession of his private lands, pending 
the grant of ryotwari patta under the Act. It is true ‘there are observation? in 
several decisions that in granting ryotwari pattas to a ryot for ryoti land and to a 
landholder for his private land in an estate, the pre-éxisting title is recognised and 
given efiect to under the provisions of the Act. Thuis, in Writ Q.M. Ps. Nos. 8017 
etc. of 1950, attack was made on the provisions contained in section 27 of the Act, 
excluding the income from the lands for which the landholder is entitled to a ryot- 
wari patta in computing the gross annual damand foi: the purpose of fixing compen- 
sation, as a fraud on the Constitution. But'the said contention- was negatived on 
the ground that a Zamindar cannot both-have the’lands and also ask for the income 
from the lands to be included in the computation of the basic annual sum.. It 1s 
observed in that decision that the ownership of the land which was originally subj 
to peishcush continued to be with the Zamindar subject to payment of. kist. - The 
-above decision ‘has been followed in .Sesthalakskei Ammal'v.. Krisknascoami Rao}, 
where Ramaswami,.J., has pointed ay that it bee held in the said cass that 
practically there has no change by reason of t in so far as’ pannai lands 
Peed teen ora ten of peiskcusk, there is- the- burden of 
“ryotwari asséssmeht ‘and that the Zamindar cannot both have the : lands and- also 
ask for -the income froin the lands to-be included in. the computation’ of the basic 
annual sum, for the ownership of the lands, subject to ‘assessment, continues to be 
-with the Zamindar and that therefore there is no real grievance on. that account. 
“There was an appeal against the above decision of Ramaswami, J., and the judgment 
of the appsllate Court:is reported in Sesthalakshmi Ammal v. Krishaasıwami _ Rao}. 
It was held in this decision that the ownership of.the private lands must be deemed 
to continue with the Zamindar and that there has only been a change of the nature 
.of the burden on such land. It was held that the charge for unpaid purchase. money 
would ‘continue to subsist over the private lands.for which a ryotwari patta had 
been issiféd to the landholder. > > a co ae 

The decision in Rawa Sheo Ambdr Sigh v. Allahabad Bank®. turned on the con- 
‘struction, of section 18 of the U..P. Zamindari’ Abolition and Land Reforms Act 
I of 1951, which is ‘different from the, Madras ‘Act: : By virtue’ of sections 4 and 6 
of the said Uttar Act, the entire estate vested ‘in the State;’aiid the bhumidari 
rights created under’ section 18 of the said’ Act ccnferred new rights on the inter- 
mediary and hence it was held that the said bhuniidari-rights cannot’ be followed 
eee Wao bad ET Amo prior to the Abolition Act; as substituted 


rsh the Oy 


security. Sidheshwar. Prasad v. Ram. t, a Full Bench of the Patna ot 
Fe e Oe aean al e Supren Court. It was held in thi 
Full Bench! decision that‘ by: virtue of sections 4. and’6 ofithe Bihar Land Reforms 


Act, XXX of r950, the bakasht lands. constituted an entity seperate ‘and distinct 
from the estate which has vested in the State without reservation, that the inter- 
mediaries: became statutory tenants’ in respect of the. said ‘bakasht: lands, that the 
bakasht lands could be proceeded against by the mortgagees. who had taken a 
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mortgage of the lands prior to the said Bihar Land Reforms Act and that this is 
on the doctrine of substituted security. This decision follows the above Supreme 
Court decision in recognising the principle that the vesting of the estate has not the 
effect of destroying the mortgage, but that the mortgage could dperate only op 
that portion of the hypotheca which has not vested in the State. The above decisions 
have all been referred to in Md. Mustafa Marakayar v. Md. Altar Marakayar’, 
which upheld the right of a mortgagee to proceed against the pannai lands of the 

r subsequent to the grant of ryotwari patta to the landholder in pursuance 
of the Act. It has been held in this decision that both possession and title of a person 
who is entitled to a ryotwari patta are saved from the effect of the notification under 
section 3 (b) of the Act and the ownership in such lands continue in the 
landholder notwithstanding the notification and the fact that it is subject to deter- 
mination of the character of the larid for which he will be entitled to a ryotwart 
patta. It is observed in this decision that the change brought about is not with 
regard to the ownership but in of the tenure of the land for which ryotwari 
patta is granted. It is clear from the decision that the grant of patta under sections 
12 to 14 of the Act read with the protection of continued possession of the private 
land with the landlord is only in recognition of the anterior title which is continued 
with different incidence from the standpoint of revenue and the relationship of 
landlord and tenant. It is pointed out in this decision that the position under the 
Madras Act appears to be very akin to that of the Bihar Act which was under 
consideration in Sidheswar Prasad v. Ram Saroop*, and that there is nothing in the 
Madras Act corresponding to section 18 of the Uttar. Pradesh Act. 


The State of Madras v. Parisutha Nadar?, it has been held that it is not-open to 
the Government in the course of the proceedings to t forward its own title to the 
property sought to be acquired so as to, defeat the rights of the persons entitled to- 
the compensation. Itis true the decision is based on the principle of estoppel. It was 
contended by the State in that case, that in the absence of ryotwari patta in favour 
of the claimant in the land acquisition proceedings, the mere possession of the land 
with the claimant {ryot) would not give him a right to claim compensation amount. 
But the contention was negatived in that case,. It was held in this decision that.a. 
claimant could claim the benefit of the proviro to section 3 (d) of the Act, if he is 
sought to be dispossessed from his holding and that he could not be dispossessed under 
the provisions of the Land Acquisition Act without being paid com: tion. This 
decision: supports several of the contentions put forward by Sri edantachari. It 
is pointed out in this decision that the Preamble to the Act indicates that the Act 
was intended to provide for the repeal of the Permanent Settlement ‘and for the 
acquisition of the rights of the landholders in permanently settled estates and other 
estates in the State of Madras and for the introduction of Ryotwari Settlement in. 
such estates. The effect cf the said conversion is steted in the following passage 
at page 289: -- —- Be ant | Ps a Pe a ge 3 ; 

“ Iri- this process of statutory conversion of erstwhile Zamin and inarh estates. 

‘into ryotwari Villages, it was the landholder who lost his existence as such. Even. 
this-landholder, despite the Act, is not deprived of the holding of his private lands 
as he had a right to obtain a ryotwari patta in respect of such lands. The vesting. 
of the entire estate as provided for under. section 3 of the Act free of all encum- 
brances -and the transfer.to the Government have got to be understood and inter- 
preted in the light of the object of the enactment and should not be construed as. 
having brought about a ‘otal abolition of all rights of ownership of properties. 
lying within the limits of the taken’ over estate.” ey 7 bite 

Tis farther Held inthe decision that the obtaining of ryotwari patta by the” person. 

entitled to such patta under the Act’can, if at all, be-only in recognition of the pre- 

aisting rights of ownership. Sed a Oe Crt, oe 


1. (196) 80L-W. 424. ' so na 3, (1961) 2ML J285. 0 t 
2. ALR. 1963 Pat. 412. ° 
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Though the pre-existing title of a ryot in a ryoti land and of a landholder in a 
private land is recognised for granting a ryotwari patta under the Act, it cannot 
affect the clear language of section g of the Act aaa what vests in the Government 
is the entire estate and the words used in the section are wide enough to include 
the vesting of the ryoti land of a ryot and the private land of a landholder. In 
Kumararajah of Venkatagiri v. State of Andhra Pradesh, it was urged that the Long Title 
and the Preamble to the Act indicate that the object of the Act is to provide for the 
acquisition of the rights of landholders and that the policy of the Act is not to inter- 
fere with the rights of other persons in the estate. But it has been pointed out by 
the Supreme Court that this assumption, however, is not borne out by the substantive 
provisions of the Act itself and that section 3 sets forth the consequences which 
ensue on the notification of an estate and’ that it is clear that on an estate being 
notified, the entire estate is to stand transferred to the Government and all rights 
and interests created in or over the estate before the notified date by the principal 
or any other landholder must, as against the Government, cease and determine. 


All the above decisions, where the question of vesting of the estate in the Govern- 
ment has been considered, ‘relate: to suits to enforce mortgages, or charges. , In 
Barmeshwwar Nath v. Babu Kuer Rai*; it has been held that where a mortgage consists 
of several items of properties, some of which have vested in the State under the 
provisions ‘of the Bihar Act XXX of 1950 and others have not to vested, 
the mortgagee has the option to elect whether he will seek his remedy under section 
14, or will proceed in the civil Court as against the non-vested properties, but he 
cannot have both the remedies. It has been further held in this decision that a 
suit for enforcing the mortgage in'such a case will be perfectly maintainable as 
against the non-vested mortgaged properties, but in no cas the mortgaged properties 
pia in the State could be del against in the. Civil Gourt. The right to 

Sgn one the properties taken over under the Abolition Act and . vésted 
rete in mortgagor, whether he be landlord owning pannai lands, or ryot 
owning ryoti'lands, really proceeds on the well- known equitable doctrine of substi- 
tuted security, the principle of which is embodied in section 74 of the Transfer of 
Property Act’. As pointed out: by Mulla in his Transfer of Property Act, section 73 
of the Transfer of Property Act is an instance of the ‘application of the ‘doctrine of 
substituted security, oz.; that the mortgagee is, for. the purpose of his security, 
-entitled not only to the mortgaged: property, but also to anything that is substituted 
for it. If the subject of the mortgage is: the undivided share of the joint sharers 
-effecting a partition, the mortgagee must pursue his remedy against the share allot- 
ted ih severalty to his mortgagor‘and in the absence of fraud or collussion, the, co- 
sharers: of the ae would hold their shares free of the. mortgage. , Mulla 
“has pointed’ out tha is a case not dealt with in section 73 of the Transfer of 
“Property Act, td which the same doctrine applies. Another illustration of, this - 
principle of substituted security is given by Sri L. G. Mukherje in his Law of Transfer 
of Property, second edition, page 182. Suppose the land mortgaged is sold in public 
auction''and purchased by a third: party from whom the-mortgagor;c¢-purchases 
the’ land.’ ‘Here, the moment the hypotheca comes.back into the ,hands. of the 

“mortgagor, it is again’ responsible for the mortgagee’s claims. It is true the decision 
in’ Rana Sheo Ambar Singh v. Allahabad Bank®, appears at first sight to conflict with 
the above view. ' But it could be distinguished on the’ ground that it proceeded on 
a grm Ach of section 18 of me dar Pradesh Aatadani Abolition sod Land 
Re orms'Act. ' - a 


' Herce, however ‘attractive the arguments “of sii Vedantachari are, “it is’ ‘not 
„possible to accede to them in full and find that the rights of a ryot'in a ti land 
are not affected by the Act, that they do not vest in the Government and therefore, 
-any claim to such-right could not be the subject-matter o of any decision under the 
_Act, but could be dealt with only by civil Courts. ; ; 


1. (1960) _S.C.J. 63: (1960) 18.C.R,552:. 2. ALR. 1864 Pat. 116.. ` T ; 
{Oe} 1AnWR: (SC) 28 : (1960) 1 M.L-J ERE SCJ. 679: ATR, 71961 S.C. 
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Section 64-C of the Act provides for finality of orders passed under the Act and 


it runs as follows ; 


“ (1) Any order passed by-the Government or other authority under this 
Act in respect of matters to be determined for the purposes of this Act shall, 

subject to any appeal or revision provided by or under this Act, be final . 

- (2) No such order shall be liable to be questioned in any Court of Law.” 
The contention of Sri Vedantachari is that there is-no provision in the Act enabling 
a ryot of a ryoti land in an estate abolished under.the Act, to put forward a claim 
for a ryotwari patta, unlike-in- the case of a Jandholder,.on whom sections 12 to 14 
of the Act confers a right to apply for the issue of a ryotwari patta. There is no 
provision for a Settlement Officer to investigate into the claim of any ryot in an 
estate abolished under the Act, for a ryotwari patta corresponding to section 15 
of the Act, which er aah the Settlement Officer to determine the private lands 
in respect of which landholder is entitled to a ryotwari patta. Section 11 of 
the Act provides for grant of ryotwari patte to a ryot in respect of a ryoti land in 
his possession. In State of Madras-v. aruppiak Ambglam*, Ramachandra Iyer, J., 
as he then was, has pointed out that there is no provision for deciding the character 
pf the lands which is claimed to be ryoti lands as it is evidently presumed that every 
cultivable land is ryoti land., He has however pointed out that section 3 (d) proviso 
would seem to contemplate-a decision by the Settlement Officer as to whether 
a person in possession would be entitled to, patta which would include a determina- 
tion whether a land was a ryoti land or not, and that Rules have been framed under 
section 67 of the Act to-regulate the gtanting of pattas by a Government : notifica- 
tion dated znd March, 1955. Ramachandra Iyer, J., in Soasat Udapar v. Andiayappan® 
relied on the provisions of section 56 of the Act, (since repealed) as providing an 
agency to decide disputes as to who was the lawful ryot of a holding prior to ‘the 

notification. Section 56 of the Act ren as follows: l é 

“ (1) Where an estate is notified and a dispute arises as to: (a) whether. any 
_ rent due from a ryot for any fasli year isin arrear or (5).what amount of rent 
is in arrear or (0 who the lawful ryot in tespect of any holding is, the dispute 
shall be decided by the Settlement Officer, ` _ : 
(2) Any person deeming himself aggrieved’ by any decision of the Settle- 
ment Officer under sub+section’-(1) may within two months from the date of 
the decision or such further’ time asthe Tribunal may ‘in its discretion allow, 
appeal to the Tribunal;-and its decision shall be final and not be liable to be 

questioned in any Court of law.™-- `’ ; S ; 


‘ 7 } ku ¥ ey fre i , R 
‘Tt is true under section 56 (1) of the Act a Settlement Officer has to decide as to 
-who is the lawful ryot.in respect, of any holding. But it is clear that the section was 
intended to provide a machinery for summary decision as between rival claimants 
for ryotwari patta solely for the purpose of deciding from whom the kist should be 
éollected. In fact, section 56 ofthe Act has since been repealed and the effect of 
the same has been considered in: Adakalathammal v. Chinnayan’ Panipundar®, and in 
_Krishnaswami Thevar v. Perumal Konart, section 21 (1) of the Act provides for, the 
‘survey of the ¢states taken over under the Act and section 22 of the Act provides 
the manner of effscting ryotwati settlement of estate. In Venkata Subba’ Rao v. 
State a fadtva®, Chamtira Reddy, C.J., as he then was, held in a Division Bench 
jud nent, that a combined reading of section 3 (d) and section 11 of the Act will 
result in the inescapable conclusion that jurisdiction was vested in the Settlement 
‘Officer to decide whether a ryot was entitled toa ryotwari patta of ryoti land. 
‘This View has also been expressed in several decisions of our own High Court. It 
is sufficient to refer‘to the recent decision of ‘Venkataraman, J, in Somasundara 
~“Ssroai’ v’ State of Madras*, handra 'Rèddy; C, J., has pointed out in ‘the decision 
—————— ee 





1. ee 1MLJ. 185° 9 + 4. (1961) 1 M.LJ. 168 at 171. 
2. (1959) 1 MLJ. 195. <7” A’. 5. (1961) 2 An WR 329. 
3. (1939) 1 MLJ. 314. 6 ILR (1966) 2 Mad. 539. 
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referred to above that the Legislature intended that the rights and obligations should 
be worked out as speedily as possible by the tribunals set up under the 
Act. Normally, there would be no difficulty in eia aa ryoti land in an 
estate havingiregard to the exchange of-pattas between the landlord and ryot and 
other records’ kept under the provisions of the Estates Land Act. Having regard 
to section: 21 of the Act providing for survey of the estates, and the proviso to section 
3 (d) protecting the possession of a ryot in a ryoti land and the general section 11 

pioviding for the grant of ryotwari patta to such ryots, it could not be said that the 
Acta does not contemplate an order by the authority under the Act for grant of ryot- 
wari patta and there could be:no doubt: about: me finality of such an order under 
section 64-C of the Act.. 


We have already pointed out that the grant of a ryotwarj tta under the Act - 
is a right created under the Act and that the machinery provided under the Act is 
the only remedy for obtaining ryotwari patta. If the provisions of the Act are 
disregarded and the principles of na justice are violated, it would certainly 
be open to an aggrieved party to obtain relief under the writ jurisdiction of this 
Court. In.some of the earlier writs, Ramachandra Iyer, J, as he then was, 
has expressed his opinion that a ryot who has failed to obtain patta under section 11 
of the Act has got a remedy by way of suit. Thus in Writ Petitions Nos. 759 and 
760 of- 1958, which involved the determination of the question as to the title of the 

titioners to obtain ryotwari patta under section 11 of the Act, Ramachandra Iyer, J., 
Umea ‘the petitions at the admission stage after expressing his view that the 
question as to title and the right to'obtain patta under section 11 of the Act could 
be adjudicated by a civil Gourt. In a subsequent Writ Appeal 147 of 1959, 
Ramachandra Iyer, C.J., as he then was, took the same view and dismissed the 
appeal at the admission stage. The learned Advocate-General relied on the 
decision in Abdul Malick v. Collector of Dharmapwri}, in support of his contention 
that the above two judgments given by a Court per ixasriam,, i. 6, » Judgments ren- 
dered on hearing only one side, will have no force as precedents. 


We have pointed out that the right to secure patta is ane given under the Act 
and it cbuld be obtained ‘only under the provisions of the Act. ` Therefore, no suit 
would lie for the grant of patta and this principle has been stated in several decisions. 
It is well recognised that in construing the plaint, the substance of the same should 
be looked into and not merely the form in which'it has been couched and that if 
the suit is really one for patta, the civil Gourt would not entertain the same. Thus 
in Remaswam v. Parimala Pandian®. it has ben held that if the suit is in effect for 
grant of a ryotwari patta in of land in a notified estate, such a suit does 
not lie in a civil Court. The decisions in State of Madras v. Swaminathan*, and 
Somasundara Seroai v. State of Madras‘, that if the plaint is framed as cne based upon 
ae eG a rea a 
for and obtain an injunction. ; 


The decisions under section 189 { aite Madras Haas Laud Area ie 
scope of that section are pretinent to present case. The earlier decisions have 
“all been considered in the Full Bench decision in Venkatarama Rao v. Ve ; 
A EE A T E R coe ata Reveane Cron Rae Eine 
within its ive ction binding on the parties and their representa- 
tives in any suit or proceedings in a civil Court and that a decision of a Revenue 
Court incidentally on a particular matter, which does not fall within its exclusive 
jurisidtion cannot be binding on the parties in a Civil Court. A decision ofa Revenue 
Court as to a claim of occupancy right and the question whether particular lands 
, are situated in an estate or not, are not within its exclusive jurisdiction and therefore 


hile ie jeswøara S Lv. 
Muthudayan*, it has been held by Philips van Nair, that a ision. 
Sega Sa oe E 


1. (1968) 1 968) 1 MLJ 9. T 5 (1954) 2MLJ. 1, 
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of a Revenue Court in a suit by a tenant under section 55 of the Madras Estates Land 
Act that he was not entitled to demand a patta is res judicata on the ground that he 
was the occupancy tenant because of the provisions of section 189 (3) of that Act. 
In this case, reference was made to the decision of Spencer, J., in Appa Rao v. Gurraju}, 
that the decision as to title in the Revenue Court was a decision on an incidental 
matter inasmuch as the patta had been ordered and its provisions were settled, and 
it was observed that if the decision as to the occupancy right of the plaintiff in that 
suit could be deemed to be on an incidental matter, it would not constitute res judicata 
in the subsequent civil proceedings. But Philips, J., was however of the opinion that 
the claim for occupancy right which is the basis for the grant ofa patta was within 
the exclusive jurisdiction of the Revenue Court and that the subsequent civil suit 
was barred. In the Full Bench decision in Venkatarama Rao v. Venkayya?, it has been 
held that “ Raja Rajeswara Sethupathi v. Muthudayan*, was wrongly decided and is 
opposed to a considerable body of judicial opinion in our Court”. - The Full Bench, 
agreed with the interpretation of section 189 (3) of the Madras Estates Land Act 
adopted by successive Bench decisions referred to by it, namely, that it is only in 
of disputes or matters exclusively within the jurisdiction of a Revenue Court 
that its decision would be binding on the parties in a subsequent civil proceedings 
and not its decision on incidental disputes or matters which arise in the course of 
adjudicating on the disputes and matters not falling within its exclusive jurisdiction. 


The Supreme Gourt in Desika Charyulu v. State of A.P.4, has in considering the 
exclusive jurisdiction of the tribunal by virtue of the then existing section 9 (4) -(c) 
of the Madras Estates (Abolition and Conversion into Ryotwari) Act XXVI of 
1948, clearly enunciated the principles for deciding that question. Under the rele- 
vant provision considered by the Supreme Court in that decision, the decision of the 
Tribunal shall be final and not liable to be questioned in any Court of law. The 
very provision setting up an hierarchy of judicial tribunals for the determination of 
the questi-n on which the applicability of the Act depends, as pointed out in that 
decision, is sufficient in most cases for inferring that the jurisdiction of the Civil 
Courts to try the same matter is barred: But even in such cases it has been held that 
this exclusion of jurisdiction of civil Courts would be subject to two limitations ; 
first even if the jurisdiction is so excluded, the civil Courts have jurisdiction to examine 
cases where the provisions of the Act have not-been complied with, or the statutory 
tribunal has not’ acted in conformity with the fundamental principles of judicial 
procedure.. The second is as the extent to which the powers of statutory 
tribunals are exclusive. The following principle formulated by Lord Esher on this 
point in The Queen v. ech ener tet ley echoed aad of the Income Tax®, has been. 
quoted with approval by the Supreme Gourt: - : 

“ When an inferior Court or tribunal, or body, which has to exercise the power 

‘ of deciding facts, is first established by Act of Parliament, ches Leilene kas to 
consider t powers it will give the tribunal or body. It may in effect say that 
if a certain state of facts exists and is shown to such tribunal or body before it pro- 
ceeds to do certain things, it shall have jurisdiction to do such things, but not 
otherwise. There it is not for them conclusively to decide whether t state of 
facts exists, and, if they exercise the jurisdiction without its existence, what they do 
may bë questioned and it will be held that they have acted without jurisdiction. 
But therc is another state of things which may exist. The Legislature may entrust 

- the tribunal or body with a jurisdiction, which includes the jurisdiction to deter- 
mine whether thé preliminary state of facts exists 'as well as the jurisdiction, on 
finding that it does exist, to proceed further or do something more. When ‘the 
Legislatures are establishing such a tribunal or body with limited jurisdiction, 
they also have to’ consider whatever jurisdiction they give them, whether there 
shall be any appeal from their decision, for otherwise there will be none. In the 
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second of the two cases I have mentioned it is an erroncous application of, the 
‘formula to say that the tribunal cannot give themselves jurisdiction by wrongly 
-deciding certain facts to exist because the Legislature gave them jurisdiction to 
determine all the facts including the existence of the preliminary facts on which 
.the further exercise of their jurisdiction depends, and if they were given jurisdic- 
-tion so to decide, without any appeal being given there is no appeal from such 
exercise of their jurisdiction.” 

We have already referred to the decision in Krishaaswoami Thevar v. Perumal Konar! 
and the observations at pages 170 and 171 which support the view that the grant or 
refusal of patta under section 11 of the Act cannot amount to a determination which 

_ will bar an adjudication of title and as to the character of the land. by virtue of section 
64-A of the Act. It is true that case relates to competing titles of rival claimants. 
But after the repeal of section 56 of the Act, there is no scope even for the semblance 
of an arguments that there is ret finned the case of a claim to patta 

_by rival claimants. If the claim ofa ryot for a ryotwari patta is a matter which could 
‘be decided by a Settlement Officer by virtue of section 11 read with proviso (1) 
-to section 3 (d) of the Act, it would stand to reason that the claim of a number of 
‘applicants for the same relief would equally fall under the same provisions. In 
-Ramaswami v. Parimala Pandian®, Vecraswami, J., has expressed the view that the 
Jurisdiction of the civil Court is certainly excluded from determining the nature of 
the lands in a notified estate and granting declarations of title. But he has added 
‘ that where the nature of the land is dertermined and ryotwari patta is directed under 
the provisions of the Act, the question of conflicting claims to title: may be a different 
matter, which may well come within the jurisdiction of the civil Court. 


_, The finality, under section 64-C of the Act is only, in respect of matters to be 
determined for.the purpose of the Act. Unlike in sections 12 to 14 of the Act for 
iat ae of ryotwari patta to a landholder in respect of private: lands, there is no 
“similar express, provision for any enquiry and grant of a ryotwari patta to a ryot in 
respect of a ryoti land. It is only by reading section 11 in the light of proviso (1) 
ato section 3 (d) of the Act that an inference could be made that a Settlement Officer 
iis enabled to grant a ryotwari patta to a ryot. In Writ Petitions Nos. 707 and 708 of 
1957, on the file of this Court, Rajagopalan, J., accepted the contention that the 
proviso to section 3 (d) has to be read. with section 22 of the Act and that the, deter- 
mination of the question whether a given person is entitled to a ryotwari patta is part 
of the Settlement Proceedings for which section 22.provides He did not accept the 


contention of the learned Additional Government,Pleader that the proviso to section 


3 (d) confers the jurisdiction on the Settlement. Officer independent of the jurisdic- 
tion conferred on him by section 22 of the Act, though he recognised the undoubted 
jurisdiction of the Settlement Officts ‘to determine wheliter a claim ‘by a'ryot under 
section 11 of the Act is well founded and’to determine’ whether'a ryotwari’ patta 
should be issued to him. In Appeal ‘No. 359 of 1961, on the file of this 

“Veeraswami; J’, has; in“delivering the judgment of the Division Bench; held’ that the 
issue of patta is in apenda of the title that inkered before the notified date and 
continued to inhere in’the landholder thereafter ‘to the ‘private lands but only with 
this difference that after the notification the tenure of the land is no pannat 
or private, but on grant of ryotwari pattå, becomes ryotwari land’ subject to payment 
of assessment. Itis clear from thè provisions o the Act that what really vests in the 
‘Government in respect of a ryoti or private land is merely title and : is no vesting 
of possession, which is protected under the proviso to section g (d) of the Act. So 
long as the possession of the land ccntinues to vest in the ryot, he would be entitled 
to protect this right in respect of the same ing to civil Courts. This is clear 
from the decision of Krishnaswami Thevar v. Perumal Konar! Ramachandra Tyer, J., a3 
he then was has pointed out that irrespective of any question of title, the plaintiff 
could base-his title-on his antecedent possessory title and that ‘if the~ defendant in 
such a case is able to obtain patta from the authorities, he can put forward'a superior 
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title under it in answer to the ‘plaintiffs’ claim.. He has pointed out that this is but 
an illustration ‘ of the familiar rule of law that mere, possessory title would . avail 
against the rest of the world except the true owner. ; 


In Adakalathammal v. Chinaaypan}, it is pointed out that if a person has been in 
possession of a ryoti land, and any person has on his holding and no ryot- 
wari patta has actually been granted to either of the persons, there is nothing prima 
facie in any of the provisions of the Act which prevents a civil Court from entertaining 
a suit for possession by a person who had been in possession and who had been. 
dispossessed, though such a dispute would not necessarily mean that the successful 
party would be eventually entitled to a patta. It is pointed out in the decision that 
the jurisdiction conferred on the Settlement Officer was only for the purpose of the 
working of the Act, that is, to enable the grant of patta. ‘The case related to the 
jurisdiction of civil Gourt to try a suit for possession and other incidental reliefs based 
on title. In Bhagawan Dayal v. Reti Devi*, the plaintiff claimed title to the suit pro- 
perties and for an injunction restraining the execution of the decree obained by the 
defendant in a Revenue Court. It was held that the Revenue Court was not com- 

t to try the subsequent suit filed in the civil Court and hence the`civil Gourt’s 
jurisdiction was not ousted. On the same analogy by the claim made in these suits 
could not have been agitated before ‘the Settlement Officers on applications: for 
obtaining ryotwari patta. l En 

There is also no provision under section 11 of the Act read with the proviso { to 
section 3 (2) of the Act for the ascertainment of the character of the land, namely, 
whether it is ryoti land, or communal land. The decision of a Settlement Officer. 


patta and it is only an incidental determination for the purpose of granting patta. 
In Venkatarama Rao v. Veakayya*, Rajamannar, C.J., in delivering the judgment of 

ivisi i iew ¢ . in Rao_y. Gurraju*, 
that the dispute as to occupancy right and the question w ther the lands-ars situated 
in an estate or not are not matters falling within the exclusive jurisdiction of the 
Revenue Court and differed, with respect, from the view of Philips, J., in Raje 
Rajeswara Sethupathi v. Muthudayon®, that the decision as regards the claim for occu- 
pancy tight of the plaintiff was a matter falling within the exclusive jurisdiction of 
the Revenue Court, on the ground that it was not incidental to the grant of patta. 


In State of Madras v. Umayal Achi and another", it was held that the civil Court had 
jurisdiction to entertain the suit for a-mere injunction restraining the Government 
from arbitrarily and oppressively applying the provisions of the Land Encroach- 
ment Act to persons like the plaintiffs who have. been in occupation of lands in a 
notified estate even prior to the date of the notification. It was contended by. the 
learned Government Pleader in that case that the only course open to the plaintiffs 
was to apply to the Settlement Officer for the grant of a patta and that this Gourt 
had no jurisdiction to go into the question whether the plaintiff. were entitled to a 


the Government to grant such a ita, as it is a matter entirely within the cogni- 
zance of the Special Officers on w statutory powers have been conferred under 
the Act. But it was pointed out in that decision that there is no impediment to the 
plaintiffs obtaining the limited relief of injunction against dispossession which was all 
they had sought in that case. The decision of Jagadeesan, J. in State of Madras v. 
Ramanwami Chettiar and others”, distinguished the above decision on the ground that 
the provisions of the Land Encroachment Act were sought in aid by the State Govern- 
ment to evict a person from the possession of a Land in a quondam estate taken 
over under the Abolition Act, instead of resorting to the special machinery provided 


1MLJ.314 at 316. 5. (1929) I.L R 52 Mad. 332: 55 M.L J. 379. 
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in the Rules framed under the Act. The plaintiff in that case sued for a declaration 
that the land described in the plaint schedule belonged exclusively to him and that 
he was entitled to a ryotwari patta in respect thereof and for a permanant injunc- 
tion restrating the State of Madras from interfering with his possession. Though he 
gave up the relief for declaration that he was entitled to eee o patta in respect 


of granting such reliefs are distinct matters and they ought not to be mi up. 
It was found in that case that the substance of the relief was for a declaration and 


to a ryotwari patta. But the same learned Judge Jagadisan, J.,in State of Madras v. 
Parisudda Nadar', has expressed a different view, namely, that a ryotwari patte 
granted by the revenue authorities in respect of lands in a Government village is 
not a title decd, but only a bill for rent and that it is not as if the right of 
ownership of property in an estate which has been taken over cannot be proved 
except by the uction of the ryotwari patta. Under the Abolition Act a 
claimant could claim benefit of the proviso to section 3 (d) of the Actif he was sought 
to be dispossessed from his holding. If such a right were to be recognised in favour’ 
of a claimant it follows that the State Government cannot put forward any obstacle 
and Acquisition Act. 

In both these second appeals, the plaintiffs claimed title to the suit pro by 
virtue of their possession, which is protected under, section 3 (d) of the Act. ere is 
no machinery in the Act to determine whether a land in an estateis a ryotilands or a 
communal land. In S.A. No. 1149 of 1962 there was no iry in the presence of 
the plaintiff-Madam and there is nothing to show that the order that no one was 
entitled to a ryotwari patta in respect of the suit property was communicated to the 
Madam. In the other second appeal, the enquiry as to the character of the land was 
taken up in advance by the Assistant Settlement Officer and it was decided practi- 
cally in pursuance of the direction given by the Government. It could not be said 
that there was any order passed by the Government, or other authority under the Act, 
in matters to be determined for the purpose of the Act as contemplated under section 
64-A of the Act. Even in res t of an enquiry for grant of a ryotwari patta under 
section 11 reaa with section 3 (2) of the Act- the decidos as go tion of title by the 
statutory authorities is only an incidental matter which would not preclude a civil 
Court independently enquiring into it in a properly constituted suit. Hence section 
64-C of the Act cannot be held to be a bar to the present suits, which form the subject- 
matter of the second appeals. The decrees and judgments of the Courts below 
upholding the title of the plaintiff in each of the suits cannot be said to be without 
jurisdiction. The suits are not for grant Lf ryotwari pattas which alone could be 
determined by the authorities appointed under the Act. 


For the foregoing reasons, the second appeals are liable to be dismissed and they 
are hereby dismissed with costs. 


- SVJ. Í F Second appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice, AND Mr. Justia M. 
NATESAN. 


Gulabibai Jain .. Abpellant* 


v. 
District Munsif, Poonamallee Rent Controller, and others .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), Preamble and section 14 (1) 
(b)—Interpretation—Eniction. of a tenant under section 14 (1) (b), if becomes, un- 
reasonable because it is violative of the policy enunciated in the le. 


Though the purpose enunciated in the Preamble of the Act (XVIII of 1960) 
could be looked into in order to appreciate the intendment and tenor of the enacted 
statute, that does not imply that it would be ‘ unreasonable’ to evict a tenant 
within the scope of section 14 (1) (b) of the Act. 

Appeal unde: Clause 15 of the Letters Patent against the Order of the The 
Honourable Mr. Justice Kailasam dated goth August, 1968 and made . in the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
No. 2gor of 1968 presented under Article 226 of the Constitution of India, to call 
for the records in R.C.O.P. No. g1 of 1967 on the file of the Court of the District 
Munsif, Poonamallee, Rent Controller, Poonamallee, and issue a writ of prohibition 
restraining the first respondent from proceeding with hearing of the petition in 
R.G.O.P. No. 31 of 1967. - 

H. Devadoss and R. Basthimal Jambar, for Appellant. 

The Judgment of the Court was delivered by 


Anantanarayanan, C. J.—In our view, the substantial point which is involved 
in the writ appeal can be disposed of on quite a short ground. Itis.a well-establish- 
ed principle of the judicial interpretation of statutes, that a Court may certainly 
bok into the full-length title of an Act and its Preamble, in order to appreciate 
the intendment and tenor of the enacted statute. Certainly, this was enunciated 
by their Lordships of the Supreme Court in Jn re Kerala Education Bill, 19571, and 
their Lordships r observed on this principle that, when any particular clause 
leaves any discretion to the Government to take any action, it must be understood 
that such discretion must be exercised for the purpose of advancing the policy 
enunciated in the Preamble. Their Lordships stated that the policy and purpose 
of a given measure could be deduced from the Long Title and Preamble thereto, 
and that this has been recognised in many decisions of that Court. 

But, the extraordinary remedy.sought for in the writ petition was the issue of 
a writ of prohibition inhibiting the Rent Controller from proceeding with 
an action before him under section 14 (1) (b) of Act XVIII of 1960, on the ground 
that section 14 (1) (b) itself was violative of the purpose enunciated in the Preamble 
to the Act namely, “the prevention of unreasonable eviction of tenants” tater alia. 
We are quite unable to accept this argument, and in fact, if it be accepted, it will 
cause considerable confusion with to the implementation of the respective 
rights of parties under any statute. It is well-settled that, where a statute is clear 
and explicit in its terms with reference to any particular section, the section cannot 
be interpreted in some other manner which is not consistent with the language 
employed, because of an argument that that would be contrary to the broad policy 
stated in the Preamble. Actually asection 14 (1) (b) docs not stand alone in this 
respect. Though, broadly speaking, the Act gives rights against eviction to tenants, 
and very valuable rights, it also gives certain rights to landlords to enable them to 
obtain possession of leased premises under stated contingencies, 28 those enacted 
in section 10 (3) (c) etc. Section 14 (1) (b) is only another instance of the right of 
landlord to obtain possession, on proof of the bona fide requirement to which this 
Fe a asss 


* W.A, No. 432 of 1968. 15th October, 1968 
1. (1959) 8.0.5. 321: (1959) SQ.R 995: ADR. 195850. 956. i 
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section relates. Firstly, the Preamble does not control the statute in'this sense. 
Secondly, even if the Preamble can be looked into for such a , that does not 
imply that it would be ‘ unreasonable ° to evict a tenant within the scope of section 
14 (1) (b) of the Act. Obviously, the Legislature thought otherwise and it is the 
intention of the Legislature that should prevail. 


Accordingly we dismiss the writ appeal. 
V.MEK. i — Appeal dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present Mr Jorra A. ALAGIRIEWAMI. 
Perumalsami Konar (died) by L.Rs. > <) ..  Petitioners* 
U. 
Dr. Q.K. Rajagopal L. C .. Respondent. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), sections 9 and 
15—Fixation of fair rent in cases where portion of the land leased is used for raising 
sugarcans—Evidence ‘of prices for arriving at the fair rent. : `a 


It is no doubt truç that where the type of crops contemplated in section 15 of 
the Madras Cultivating Tenants (Payment of Fair Rent) Act is raised over the 
entire extent of the land leased, no fain rent could be fixed under the Act in respect 
of such land. But where such cop is cultivated over only a part of the extent 
of land leased, ths propsr thing to do is to leave out that parcel for the calculation 
of fail rent and of the fair 1ent in respect of the remaining area, leaving the land- 
lord free to recover the contractual rent in regard to the area exempied under 
section I5. ; l 

Quare : Can the rent for the parcel of land outside the Fair Rent Act be the 
contractual: rent proportionate to that area or will it depend on other factors like 
relative fertility, irrigation facilities and like factors. 

~ In arriving at the market price of the crop for fixation of fair rent under the Act 
the Rent Oontroller should take into account all the available evidence such as the 
evidence of the village karnam, price of commodities published in the Gazettt 
and so on and cannot arrive at the market price ón mere surmise. 

CRP. Nos.413 to 416 of 1967 :—Petitions under section 11 of the Madras Act 
XXIV of 1956 read with section 115, Civil Procedure, Code, praying the High Court 
to revise the order of.the Court of the District: Munsif and Rent Tribunal of 
Goimbatore, dated 28th December, 1966 and made in R.A. Nos. 6 to g of 1966 
respectively, pereferred cee the order of the Tahsildar, Rent Court, Coimbatore, 
dated 18th May, 1966 and made in O.P. (R.G.P.) Nos. 3,4 and5 of 1965 respec- 
tively. . . ere OR ; 


CRP. Nos. 1748 to 1750 of 1967.—Petitions: under section 11 of Madras Act 
XXTV of 1956 and read with section 115, Civil Procedure Code, praying the High 
Court to revise the order of the Court o the District Muzisif Rent Tribunal, 
Coimbatore, dated 28th December, 1966 and made in RA. Nos. 9 to 11 of 1966 
respectively preferred against the order of the Tahsildar and Rent Court, Coimbatore, 
dated 18th May, 1966 and made in O. P. Nos. 3,5 and 4 of 1965 respectively. 

V.P. Raman and S. R. Srinivasan, for Petitioners. © ' 


S. Gopalarsinam and P. N.” Venugopalen, for Respondents. 

The Court delivered the following ' ; 

JonomenT :—The first four petitions are by the ténants and the next three are 
by the landlord. O.R.P. Nos. 413 ee of 1967 gre by the same tenant. The 
landlord filed three applications before Rent Court, Coimbatore, for fixation of 
fair rent against the tenants, who were respondents in his petitions. The res 


*O.R.P. Nos. 413 to 416 and 1748 to 1750 of 1967. 








‘23rd October, 1968. 
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pondent in C.R.P. No. 1748 of 1967, who is the petitioner in C.R.Ps. 41g and 416 of 
1967, was cultivating 7 acres 25 cents of land. Out of this, 24 cents was taken as 
not fit for cultivation and the fair rent was fixed for 7 acres 1 cent at, the rate of 
Rs. 1,920 per acre. The value of straw was fixed at Rs. 280 and one-fifth was 
sought to be added to the fair rent. The Rent Court considered that only 6 acres 71 
cents was fit for cultivation and at the rate of Rs. 1,920 per acre as the fair rent, 
fixed the fair rent payable at Rs. 2,952-40. On appeal by the tenant as well as by 
the landlord, the Rent Tribunal took 7 acres 1 cent as the cultivable land and also 
added Rs. 56 as the value of the straw and fixed the fair rent at Rs. 3,140. It is 
against the dismissal of his appeal and the allowance in part of the landlord’s appeal 
by the Rent Tribunal that the tenant has filed C.R.Ps. Nos. 413 and 416 of 1967. 


_. In G.RLP. No. 414 of 1967 the land involved was 7 acres 48 cents. An extent of 
26 cents was deducted for a well and salai and the Rent Court fixed the fair rentat 
Rs. 3,176-80. Both the tenant and the landlord filed appeals. The Rent Tribunal 
deducted 2 acres 94 cents on which sugarcane had been raised from the total extent 
on the ground that under section 15 of the Act, no fair rent could be fixed for land 
in which sugarcane had been raised. Here again, both the Courts. took only 
Rs. 1,320 per acre as the fair rent., The. Rent Tribunal added Rs. 36 towards the 
value of the staw. In C.R.P. No. 415 of 1967 the land involved is 7 acres 50 cents. 
An extent of 28 cents was excluded for the well, kalam, etc. The Rent Court fixed 
the fair rent at Rs. 3,176-80. There were appeals by both the landlord and the 
tenant. The Rent Tribunal excluded 3 acres because had been raised 
on those 3 acres and fixed the fair rent at Rs. 1,8g0-¥o after making allowance of 
Rs. 34 for the straw. SE 5 


As far as the petitions filed by the tenants are concerned, the only dispute is 
about the value of the straw that has been included by the Tribunal. I think that 
is correct and does not call for any interference as it is in accordance with the provi- 
sions of the Act. 7, J. Ue eG ae (ss age 

The real questions for decision in this batch of Civil Revision Petitions are the 
two questions raised by the landlord. One is that both the Rent Tribunal and the 
Rent Court were not justified in taking Rs. 150 per pothi as the value of cotton and 
Rs. 45 per salagai as the value of cholam. The Rent Court simply stated that 
the normal market price of Combodia cottorn is Rs. 150 per pothi and that the normal 
market price of cholam per salagai is Rs. 45. There does not seem to be any evi- 
dence in support of this conclusion. Indeed, the Fort St. George Gazette, dated 
17th February, 1965, which was before the Subordinate Tribunals, showed the value 
of one pothi of Cambodia cotton as Rs.'174-22 and one salagai of cholam as Rs. 56-25. 
There is no discussion at all by the Courts below as to how they arrived at the market 
value of cotton and cholam. Therefore, dn’ this ‘point, ‘the landlord is entitled to 
succeed and the lower appellate Court will have to re-fix the fair rent, after taking 
into consideration all the evidence that were available before it, that is the evidence 
‘of the karnam, the evidence furnished by the Fort St George Gazette and any other 
evidence that may be available regarding the value of cotton and cholam. 

The next point urged on behalf of the landlord is about the exclusion of the area 
occupied by sugarcane. This question has been the subject-matter of at least two 
decisions of this Court. a Iyer, J., as he then was, in C.R.P. No. 1668 
of 1959 had to consider this question and he observed as follows :—. 


“If sugarcane had been cultivated over the entire area of the land, the 
respondent would not be entitled to have any fixation of fair rent- If on the 
other hand, sugarcane was cultivated in respect of a portion of the land alone, 
fair rent should be fixed only for the land on which sugarcane was not cultivated, 
the landlord being left to recover the contractual rent in regard to the area over 
which sugarcane or similar crops was cultivated.” ~- 

Natesan, J-, in Krishaa Thevan v. Muthammal}, afte: referring to the above observa- 
tions of Ramachandra Iyer, J., as he then was, observed as follows : Sa 








: 1. CRP. No. 1543 of 1962.- 
39 
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“I respectfully follow the principle enunciated by Ramachandra Iyer, J., 
as he then was, referred above and hold that the proper thing ina case of this 
kind where in fact crop of the type contemplated in section 15 is being raised on a 
parceal of the lands leased is to leave out that parcel for the computation of the 
fair rent and fix the fair rent in of the remaining area. ‘The rent for the 
parcel thus left out will be outside the Fair Rent Act and need not necessarily be 
the portion of the contractual rent proportionate to the area. The rent of the 
parcel will depend on the relative fertility, facility forirrigation and similar factors.” 


It would be noticed that on the question regarding the rent payable for lands on which 
sugarcane crops had been raised and in t of which section 15 of the Act would 
be applicable, Natesan, J., takes a view di nt from that of Ramachandra Iyer, J., 
as he then was. Strictly speaking, that question does not really arise here. But 
I am disposed to agree with Natesan, J. Of course where a contractual rate is 
applicable, it may be that only a proportionate rent in respect of the land to which 
section 15 applies may be payable according to the contract but where the contract 
is only for a year and the tenant is statutorily protected and continues in possession 
even after the period of contract, the earlier rent contracted for may no er be 
pl dear and the landlord may be entitled to claim that the rent should be fixed 

taking into consideration the various factors referred to by Natesan, J. But 
as far as the present case is concerned, it is enough to say that the fixation of the 
fair rent in respect of areas which are nót covered by sugarcane crops is correct. 

In the result, C.R-P. Nos. 413 to 416 of 1967 are dismissed and C.R.Ps. Nos. 
1748 to 1750 of 1967 are allowed and the lower a te Court is directed to restore 
R.A. Nos. 9, 10 and 11 of 1966 to its file dispose of them in the light of the 
observations contained above. There will be no order as to costs. 


. RM. — _ . Order accordingly. 


zs ` l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :— Mr. M. ANANTANARAYANAN, Chisf Justice AND Mr. Jusrçe M. 
D. Gobalousamy and another ..  Petitioners* 
v. ; j 

The Union Territory of Pondicherry represented by The Lt. 

Governor of Pondicherry, Government House, Pondicherry, 

and others i .. Respondents. 
Government of Union Territories Act (XX of 1963)—Constitutional validity. . 
Pondicherry Civil Courts Act (XII of 1966)—Constitutional validity. 
Constitution of India (1950), Articles 239-A (inserted by the Constitution 14th Amendment 

Act, 1962) and 246 (4)—Respective scope. 

* The argument that section 18.of the Government of Union Territories Act 
(XX of 1963) which invests the Legislative Assembly of a Union territory with 
power to make laws with t to any of the matters enumerated in the ‘ State’ 
and ‘ Qoncurrent’ Lists of Seventh Schedule to the Constitution of India is 
beyond the powers of Parliament under Article 239-A, is devoid of merits and there- 
fore the Pondicherry Civil Courts Act (XII of 1966) is a valid enactment within 
the legislative pee ead of the Legislative Assembly of Pondicherry under Entry 
3 of the ‘State’ List. i : 

Articke 246 (4) of the Constitution has to be read along with Article 2g9-A, 
inserted by the Constiution (14th Amendment) Act, 1962. To confine the 
powers of legislation with reference to Union Territories to Parliament alone, is 
to wholly ignore the 14th Amendment Act. When Parliament, pursuant to the 

CS 1a aaaea ħames 


* W. P. Nos. 2634 of 1966 and 3294 of 1968. (P) -- 19th November, 1968. 
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power vested in it under the Constitution, provided by law a Legislative 
Assembly for the Union of Pondicherry and invested the Legislature with certain 
legislative powers, it is a misconception to refer to such investiture of Legislative 
power as abdication by Parliament of its power of legislation under Article 
246 (4). Nor can the due exercise by Parliament of its under Article 
239-A be referred to as unconstitutional delegation. The islative power of 
Parliament to enact Act XX of 1963 and particularly section 18 thereof is 
unassailable. It is found in Article 239-A read with Article 248 and Entry 97 of 
‘Union’ List. 

There is no limitation on Parliament under Article 239-A that in mentioning 
‘or defining the power of the legislative body it had created, it should not vest 
the body with all powers it could but should select and invest the body with 
some only of the topics for legislation. 


Petition under Article 226 of the Constitution of India and section g of Act XLIX 
of 1962 and'the Rules framed thereunder praying that in the circumstances stated 
therein, and in the affidavit filed therewith the High Court will be pleased (1) to 


N. Arvaachalam, for Petitioner. 

M. E. Nambiar for the Government Pleader for Pondicherry and Habibullek 
Badsha (Central Government Standing Counsel), for Respondents. 

The Order of the Court was made by 

Natesan, F.—In these related petitions under Article 226 of the Constitution, 
the validity of the Pondicherry Civil Courts Act XII of 1966 is challenged. 
W.P.No. 2634 of 1966 has been filed-by D. Gobalousamy, Advocate Council and 
President of the Bar Association, Pondicherry, and W.P. No. 3294 of 1968 by 
J. Gnany, President of the Court of First instance, Pondicherry, who, ides attack- 
ing the validity of the Act on general grounds, raises grounds personal to him. 

The im Act was passed by the Legislative Assembly of Pondicherry, 
and recei the assent of the President on 21st October, 1966. It extends to the 
whole of the Union Territory of Pondicherry and section 1 (3) of the Act provides 
that it shall come into force on such date as the Government may. by notification in 
the Official Gazette, appoint. Different provisions of the Act may be brought into 
force on different dates. The scheme of the enactment, in the main , is to titute 
for the Tribunal Superieurd’ Appeal, Courts of Tribunal delere Instance and 
Judge de Paix, Courts exercising civil jurisdiction, Courts of District Judge, Subordi- 
nate Judge and Munsif respectively. Certain transitory isions are made and 
certain special provisions are enacted for pending ings. In Substance, the 
old judicial system is t to be abolished and the judicial system with its hierarchy 
of Courts failing in neighbouring States substituted. While the affidavit in 
support of the petition covers a wide ground of attack on the validity of the Act 
the arguments Before us are confined within very narrow limits. The competency of 
the Pondicherry Legislative Assembly to enact the Civil Courts Act and particularly 
section 6 of the Act which indicates in the new set up the successor Courts under the 
Act to the existing Courts is questioned. It is submitted that the legislative power 
for the enactment is to be found-only under Entry g of the State Last, and that, under 
Article 246 (4), Parliament and Parliament alone has power to make laws with 
respect to any matter in the State List for the Union Territories. On this premise 
it ig that there has been an unconstitutional delegation by Parliament of 
legislative powers when under the Government of Union Territories Act, XX of 
1963, it invested the Legislative Assembly for the Union Territory of Pondicherry 

islative powers with respect to entries in the State List of the VII Şchedule to 

the Constitution. Virtually what is questioned is the related provisions of Act KX 
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of 1963, the contention being that thereunder there has been an abdication of 
oaae DOE by Parliament. 7 i 
Article 246 which distributes the legislative powers between the Parliament and 
State Legislatures, invests, under Article 246 (4), Parliament with plenary power of 
legislation for the Union Territories with regard to any subject. Under that Article, 
Parliament has power to make laws with respect to any matter for any part of the 
territory of India not included in a State notwithstanding that such matter is a 
matter enumerated in the State List. While exclusive power to legislate with 
respect to the matters enumerated in the State List is assigned under Article 246 (3) 
to Legislatures of States specified in the First Schedule to the Constitution, there is no 
distribution of legislative ee specifically to Legislative Assemblies of Union Terri- 
tories in Part XI of the Constitution and the power to legislate for Union Territories 
even with respect to matters enumerated in the State List is found in Parliament 
under Article 246 (4). But Article 246 (4) has to be read along with Article 239-A 
inserted by the Constitution (14th Amendment): Act of 1962. Article 2 A invests 
Parliament with to constitute local Legislatures or Council of i or 
both for certain Union Territories. It runs thus :— 
_ (1) Parliament may“ by law create for any of the Union Territories of 
Him Pradesh, Manipur, Tripura, Goa, Daman and Diu and Pondicherry,— 
(a) a body, whether elected or partly nominated and ‘partly elected, to 
function as Legislature for the Union Territory, or poo 
(b) a Council of Ministers, or both with such constitution; powers and 
- functions, in each case, as may be specified in the law. i Sag 
(2) Any such law as is referred to iri clause (1) shall not be-deemed to be an 
amendment of this Constitution for the purposes of Article 368- notwithstanding 
that it contains any provision which amends or has the effect of amending this 
Constitution.” . : ; \ 3 i 
In enacting Act XX of 1963, Parli it has- only -exercised the power invested on 
it by the Gonstitution under Article 239-A. Under Act XX of 1963, a Legislative 
Assembly has been created for Pondicherry and a Council of Ministers provided. 
Section -18 of the Act which defines the legislative power of the Legislative Assem- 
bly of a Union Territory reads :— PP a eh : 


“ (1) Subject to the provisions of this Act, the Legislative Assembly of a 
Union Territory may make laws for the whole or any pat of the Union Territory 
with to any of the matters enumerated in the State List or the Concurrent 
List in Seventh Schedule to the Constitution in so far as any such matter is 
applicable in relation to Union Territories. ay 

(2) Nothing in sub-section (1) shall derogate from the powers conferred on 
Parliament by the Constitution to make laws with respect to any. matter for a Union 
Territory or any part thereof.” ii : oe 

While investing the Legislative Assembly of a ‘Union Territory with power to make 


is created for a Union Territory, Parliament shall possess paramount of legis- 
lation with ay ae to any matter for a Union Territory or- part thereof. Manifesily, 
acting under Article 23939-A of the Constitution Parliament, solani Capers rear 
Assembly for a Union Territory, can invest it with such powers and ions as by 
law’ it chooses to specify. Now, under section 18 of Act XX of 1963, Parliament has 
invested the Legislative Assembly of Pondicherry with power to make laws with 
respect to any of the matters enumerated in the ‘State’ and ‘ Concurrent ’ Lists of 
the Seventh Schedule to: the Constitution. Entry 3 of the State List in the VII 
Schedule covers legislation with ee to administration of Justice, constitution and 
organisation of all Courts except Supreme Court and High Oourt,: officers 
and servants of the High Court, procedure in.rent and revenue Courts and fees taken 
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in all Courts except the Supreme Gourt. It is admitted that the topic of legislation 
of the impugned Pondicherry Civil Courts Act falls under Entry 3 of the State | List. 
Indubitably, if the Pondicherry Legislative Assembly has power to enact laws with 
respect to matters in the State List, it has the requisite legislative power to the 
Civil Courts Act now impugned. To confine the powers of legislition with refer- 
ence to Union Territories to Parliament alone, isto wholly ignore the Constitution 
14th Amendment Act. When Parliament, pursuant to the power vested in it 
under the Constitution, provided by law a Legislative Assembly for the Union Terri- 
tory of Pondicherry and invested the Legislature with certain legislative powers, it isa 
misconception to refer to such investiture of legislative power as abdication by Parlia- 
ment of its power of legislation under Article 246 (4). Nor can the duc exercise by 
Parliament of its power under Article 239-A be to as unconstitutional dele- 
gation. The legislative power of Parliament to enact Act XX of 1963 and particu- 
larly section 18 therein is unassailable. It is found in Article 299-A read with Article 
248 and Entry 97 of the Union List. The several provisions in the Constitution have 
to be read harmoniously and, the significant provision, clause (2) of Article 239-A 
has to be kept in mind. By virtue of the clause, even if a law made by Parliament 
creating local Legislature for a Union Territory and investing it with legislative 
power ‘ contains provisions which amends or has the effect of amending the Consti- 
tution ’, any such law shall not be deemed to be an amendment of the Constitution 
for the of Article 368. It is pertinent in this context to refer also to section 21 
of Act of 1963 which deals with inconsistencies between laws made by Parlia- 
ment and those made by legislative Assembly. Section 21 reads :— 


“If any provision of law made by the Legislative Assembly of a Union Terri- 
tory is repugnant to any provision of law made by Parliament; then, the law made 
by Parliament, whether passed before or after the law made by the Legislative 
Assembly of the Union Territory, shall prevail and the law made by the Lgislative 
Assembly of the Union’ Territory shall, to the extent of the repugnancy, be void. 


_, Bxplanation.—For the purposes of this section, the expression “ law made by 
` Parliament.” shall not include any law. which provides for the extension to the 
Union Territory of any law in- force in any other part of the territory of India or 
any law made before the commencement of this Act, in relation to any matter 
with respect to which the Legislative Assembly of the. Union Territory has power 

to make laws.” ` : 7 f 
The second limb of the Explanation to section 21 answers the contention that the 
ai dns a P a apie NA IN and section 6 of the Act in i- 
are violations of related existing law of the Centre with reference to Pondi: 
It is next urged that Article 239-A empowers Parliament to create by law a body 

to fuńction as a Legislature tor a Union Territory only with such constitution 
and functions, as may be i in the law, but that section 18 of Act XX of 1968 
invests a Legislative ly thus created with power to make laws in respect of any 
matter enumerated in the State List and Concurrent List of the VII Schedule in so 
far as any such matter is applicable to a Union Territory. The argument'is that, 
-when all the topics of legislation under the State List and Concurrent Lists are given 
to a Legislative Assembly thus created, it is not a specification of powers which is what 
Article 239-A provides for. Learned Counsel would contend that Parliament, under 
Article 239-A, is expected to select particular topics of legislation from the Lists and 
invest the Legislative Assembly of a Union Territory legislative power with respect 
to them only and not to delegate power of legislation over all the topics in the Lists. 
‘According to Counsel, to specify certain power, isnot to grant power wholesale or in 
We are urable to appreciate the force of this contention. As we have 
indicated swpra, under Article 246 there is no distribution of legislative power to a 
Legislative body of-a Union Territory. Legislative powers are found scheduled 
under three different Lists, ‘ Union’, ‘ State’ and ‘ Concurrent’ Lists. What Arti- 
cles 239-A° plainly provides is that the law; which creates T legislative body, should 
itself Seaton the powers of the legislative body. The-law itself must define its 
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constitution, powers and functions. Webster’s New 2oth Century Dictionary gives 
the following meanings to the word ‘ Specify ’: : 

“ to mention, describe, or define in detail ; to state definitely ; to include as an 

item in a set of specifications ; to state explicitly as a condition.” 

There is no limitation on Parliament under Article 2g9-A, that in mentioning or 
defining the powers of the legislative body -which tbe Parliament has created, it 
should not vest the body with all powers it could but should select and invest the 
body with some only of the topics for legislation. The petitioners seek to read in 
section 18 of Act: of 1963 an‘infraction of the Constitution for which there is no 
warrant. It follows that the argument that section 18 of Act XX of 1963 is beyond 
the powers of Parliament under Article 230-A is devoid of merits, and the Pondicherry 
Civil Gourts Act, Act XII of 1966, is a valid enactment within the legislative com- 
petency of the Legislative Assembly of Pondicherry. ~- 

W.P. No. 2634 of 1966, filed by the President of the Bar Association, Pondicherry 
fails and is dismissed. ‘The rule nisi is discharged. There will be no order as to 
‘costs. W.P.No. 3294 cf 1968, wherein the President of the Court of First Instance, 
Pondicherry, has raised certain contentions special to him, will be heard on the merits. 


V.K. —— Order accordingly. 

IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 

(Si ial Origi 1J . li ion.) 
PRESENT :—Mzk. Jusra P. RAMAKRISHNAN. 

A. K. Krishnamachariar ' 

z : f n 
State of Madras, represented by the Collector, Chingleput 

and others ` l .. Respondents. 
Madras Additional Assessment and Additional Water Gess Act (VII of 1963) and rule 3 
of the Rules—Assessment proceedings—Affixture of notice on the door of the se without 


Petitioner * 


resorting to other alternative methods of service—Issuance of both the notice of the 

and the final assessment orders on the same date—Assessment proceedings, if invélid 

The method adopted in this case, namely’, affixture of notice in some conspicu- 
ous part of of abode, which is the fourth alternative, is to be resorted to only 
if none of the earlier methods of service is practicable. Since the Vi ‘Munsif 
knew the petitioner’s.address at Madras, and considering the substantial amounts 
of additional ich epee ee the Revenue Authorities ought to have made 

ts for sendi „notice by registered post acknowledgment due to 

the Mudras address, as retniired unde: the earlier alternative in rule 3 @) (it) 
-of the Rules, framed under the Madras Additional Assessment and itional 
‘Water. Cess Act (VIII of 1963). ' oe : f 


Under rule 3 (1), following a provisional assessment, there should be a notice 
with opportunity to the assessee to present his objection and thereafter only a final 
assessment s be made. But here, both the notice of the iminary assess- 
ment and the final order of assessment were issued on the same date. This is 
the other infirmity in the procedure followed. i i 


Therefore, the assessment made on the petitioner. has to be set aside. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus i the respondents to issue to the peti- 
tioner the statutory notices under section 7 of Madras Additional Assessment and 
Additional Water Gess Act VII of 1963 and the Rules framed thereunder to hear the 
petitioner’s objections in: that be to the proposed increase in assessment for 
SAREE PEP CES Sev E LI SS AE ER REG nC 


* W.P. No. 1092 of 1966. [3rd December, 1968, 
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fasli 1375 in respect of the lands comprised in patta No. 85 in No. 262 Arumbuliyur 
i , Uthiramerur Taluk, Chingleput District, and fix the proper amount of 
revenue payable by the petitioner. 

R. Ragunathan, for Petitioner. 

J. Kanakaraj, for Government Pleader, for Respondents. 

The Court made the following 


Orpvgr.—The petitioner is aggrieved by a demand made against him by the 
Revenue Authorities, who are the respondents in this writ petition, for additional 
assessment and additional water cess under the provisions of the Madras Additional 
Assessment and Additional Water Cess Act VILI of 1963, for a number of faslis 
commencing from fasli 1372 to 1375. These demands according to the petitioner- 
are for sums which represent a substantial increase over the assessment that he was 
previously paying in respect of 24.72 acres of wet lands under Patta No. 85 in 
Arumbuliyur village, Uttiramerur Taluk, Chingleput District. The petitioners’ 
grievance is that this heavy enhancement of the assessment payable by him had been 
made without giving him the statutory notice before an enhancement could be made 
under the provisions of the Act. In the counter-affidavit filed by the Collector of 
Chingleput, it is alleged that the notice had been properly served on the petitione: 
by affixture in his house before the increase in the assessment was made under the 
provisions of the Act. =: 


I granted an adjournment of the Writ Petition to enable the Government Pleader- 
on behalf of the Government to me the necessary records evidencing service 
of the notice on the petitioner. Under the Rules framed under the Act rule 3 (1) 
provides for the fixation of additional assessment followed by a notice to the assessee 
in Form I. After the objections of the assessee are heard to the provisional assess— 
ment, a final assessment has to be made under rule 3 (4), and the assessing authority 
is required to communicate thereafter the order fixing the final assessment in Form. 
II to the assessee. The assessec has thereafter a right of appeal under section 8 
of the Act to the higher authorities in the Revenue Department. It appears from 
the records produced, that the notice of provisional additional assessment and the 
order of final additional assessment in Forms I and II tively have been signed. 
by the Independent Deputy Tahsildar, Uttiramerur, on the same date and they are 
addressed to the petitioner as Pattadar No. 85, 262, Arumbuliyur village, 
Uttiramerur sub-taluk. On the reverse of the notice of provisional assessment and. 
the order of final assessment, the Village Munsif of the village has endorsed saying- 
that Pattadar 85 A. K. Krishnamachariar does not live in the village, that he is 
residing in Madras, that his address at Madras is not known, that he has a house 
in Arumbuliyur village and that the notice and the order had been served by affixture 
on the door of the house. Learned Counsel for the petitioner submits that the peti- - 
tioner is a substantial pattadar having lands in Arumbuliuyr village, that he 
is an Advocate practising in Madras, that with regard to payment of kist and other- 
matters he had been in contact with the Village Munsif of Arumbuliyur village in. 
the pasi, that both the karnam and the Village Munsif know his address at Madras 
and that the statement on`the reverse of the notice of provisional assessment and the- 
order of final assessment that the Village Munsif did not know his address at Madras 
and that therefore he was compelled to serve them by affixture on the door of his 

i house is entirely false. At the time of the hearing of the Writ Petition, the 
titioner produced a post card dated 4th April, 1964, written by the Vi Munsif, 

E. Kamalakannan, to the petitioner’s address at Nungambakkam, dras. It 
may be noted that this post card was written just a month after the notices were 
issued on March, 1964 in this case and this shows that the Village Munsif was fully 
acquainted with the petitioner and his address at Madras at the time. Therefore, 
it seems to be an act of culpable indifference to facts on the part of the Village Munsif ` 
of Arumbuliyur village in taking ie seared for the wrong statement in the 
endorsement found on the notice and final order of assessment to the effect that 
he did not know the address of the petitioner at Madras and therefore he was resort- 
ing to the course of serving the notice of preliminary assessment and the order of” 
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final assessment by affixture on the door of his village house: The rule provides 
that the notice shall be served by giving or tendering the same to the person to whom 
it is addressed ; or if such person is not found, by leaving the notice at his last known 
place of abode or business or by giving or tendering the same to some adult member 
of his family or by sending the notice to such person by registered post with acknow- 
ledgment due ; or if none of the modes aforesaid is practicable, by affixing the same 
in some conspicuous part of such place of abode o1 business. ‘Fhe method adopted 
in this case, namely, affixture in some conspicuous part of plase of abode, which is 
the fourth alternative, is to be resorted to only if none of the ‘earlier methods of 
service is practicable. Since the Village Munsif knew the petitioner’s address at 
Madras, and considering the substantial amounts of additional assessment invol- 
ved, the Revenue Authorities ought to have made arrangements for sending the notice 
by registered post acknowledgment due to the Madras address, as required under the 
catlier alternative in rule 3 (2) (iii) of the Rules, framed under the Act. 


There is one other infirmjty in the procedure followed. As I have already 
indicated, following a provisional assessmen’, there should be a notice with opportu- 
nity to the assesses to present his objection and thereafter only a final assessment 
should be made. But here, both the notice of the preliminary assssessment and the 
final order of assessment were issued on’ the same date in March, 1964. As to why 
the Independent Deputy Tahsildar who has signed both the notices should have 
subscribed to this illegal course is, also a point which the authorities concerned should 
take notice of and take disci action gainst the official so as to avoid a recur- 
rence of such lapses on the part of the subordinate concerned. - ay 


Tt is clear from what I Have said above that the assessment made on the peti: 
tioner has been made in flagrant violation ofthe Rules and it requires to be set aside. 
The Writ Petition is allowed . ` It will be open to the authorities concerned to serve 
the notices as required under the Rules and proceed with the assessment in n accordance 
with law. Pore oa Dome a ene 
- V. MK. =—— Petition allowed. 

eo IN THE HIGH (COURT OF JUDICATURE AT MADRAS. 
= ' (Special Original Jurisdiction.) E 


Present :—MR. i a a a T. RAMAPRASADA 
Rao. 


K. Subramania Pillai and other Wagi 23 B Patitioners*. . 
0. i a, 
‘The State ‘of Madras, reptsented ‘by the Sea to Gova. , 
ment df Madras, Department, Fort St. George, ` 
Madras-9, and hia i EN ecb 
Madras General Sales Tas Act (I of 195 „g amend by Madras Act (II of 1968), 
ee ea mposition, of sales tax om cans jaggery 


co; aia of pelt A fom ee if: an unreasonable restric- 
in cans jaggerp—Burdens consequent upon securing C Forms and the eee 
“afiutatio of trade, if proper tests—Rational nexus: 
Constitution of India (1950), Articles 301 aad 304 (b) -SopS tar Salés tax law- kas 
D ae to CANE TOERIT CIES, if requires tha prenis sanction ae President 
F, I 
Madras ' General Sales Tax Act (I of.1959) as amsndsd by Madras Act (II of 1968), section 
17 and Item 5 of ths sft Lf sgn) same b 2 tax 07 cans jaggery and coniem- 
poransous exemption of palm jcggery form taxation—Cane jaggery and „balm jaggery— 
 Glassification—Hortils discrimination, if any against traders in cane jaggery. 
Palm jaggery was practically and for all purposes exempt from sales tax even 
cunder the earlier enactment and the same continued after the passing of Madras 
ss E A a A 


~ W.P. Nos. 220, 291, 369, otc. of 1968. a OST a 6th December, 1968. 
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Act I of 1959.Even so, when the impugned G.O. Ms. No. 2261 dated goth December, 
1967, was issued, the State Government maintained their carer policy -and 
reiterated the exemption to sales on palm jaggury. On the other hand, cane 
jaggery was subject to sales tax at diff.rent rates in diffirent times till 1st April, 
1958, aad it secured an exemption only on the eve .of the passing of the t 
Madras Act I of 1959. Item 5 of the Third Schedule to the Act read as “ Sugar 
TE including jaggery and gur”. This cxemption was no doubt in force 
from ist April, 1959, till g1st December, 1967. By the above notification dated 


the 
Act of the State Legislature the executive in order to maintain the legislative prac- 
tice which was prevalent and in order to continue the erstwhile privilcge'enjoyed 
by the ‘palm jaggery- industry throughout the State, the Government excmpted 
the said commodity from payment of sales tax in exercise of their powers under 
section 17 of the Act ‘by passing .the impugied Government Order. „Is the 
imposition’ of sales tax on cane jaggery and contemporaneous exemption granted 
to palm jaggery an unreasonable restriction on the fieedom of trade? 
Held that, objectively, viewing the provisions attacked in these petitions, it 
cannot be said that the Legislature or the Executive arbitrarily: acted to the pre- 
judice of the traders in cane jaggery. In fact, palm jaggery was enjoying the bencfit 
of exemption even since_1955, whereas canc jaggury was subject to tax till 1958. 
Even then it would seem that cane j was exempted because of the lurking 
suspicion that it is sugar as is popularly Cadea. As soon as the suspicion 
was retnoved by the clarification made by the Government of India in 1965, steps 
were taken to withdraw the ¢xemption which ultimately fruiuoncd only in 1967. 
At any rate having regard to the facts and:the peculiar circumstances of these peti- 
tions the means selected for safegiarding the’ interests of the toddy tappers in 
general and the lingering villagt industry consisting of the manufacture-of palm 
jaggery in'particular, the purposes underlying the grant of the exemption to palm 
jaggery, the prevailing conditions of its trade, have a rational and a substantial 
nexus to the object which the State Government wished to ‘achicve, namely, 
encouraging the palm jaggery industry and reiterate the long legislative practice 
of according exemption from tax on-sales of palm jaggery.: This might have 
resulted in the continuance of the levy of sales tax on cane jaggury. But it is 
` certainly irrational’ to hold that it, has resulted in an unreasonable restriction on 
cane jaggery trade. That way cvery tax would become unreasonable. The 
argument that ‘C.’ Forms be secured and other burdens undertaken under 
the provisions of the Central Sales Tax A.t, -1956, by reason of the impost cannot 
be guide light to test the unreasonablensss of the duc process of law. It is pure 
speculation on the part of the petitioners tc project x case of affcctatiun in their 
trade based only and purely.on.an clleged fll in their turnover. Sub a fall 
and imbalance in trade is setn even in the earlier years. Therefore, there is no 
unreasonable restriction on’ trade, —. -- caf ` 
„In so far as the’ sales tax law js concerned the State has the exclusive right to 
legislate .provided it does not im inge Article 301 or 304 of the Constitution. 
Under the proviso to Article. 304 (4) no amendment’ to an existing law shall 
be introduced without the previous sanction of the Presidunty This is on the 
supposition that the main Act requires such a sanction., It is not so in the instant 
case. Even otherwise this a gument overlooks the fact that the exccutive cxemp- 
tion granted by the respondent unde: section 17 of the-Act is not in the nature 
of an amendment to an existing Jaw. ` A clcar cut kgislative policy is created 
by the- Act and various mandates dir çted against the State Government, are 
provided thereunder. Sections- 59 and 17 are illustrative of such a design d 
policy and mandate. ‘To contend that-every amendment of the Schcduls 10 the 
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Act, to effectuate which a defined procedure is set and every executive exemption 
granted by the Government under their delegated power to notify exemptions, 
should not be introduced or made without the prévious sanction of the President 
of India, is without any basis whatsoever and indeed would be to read something. 
into the Article which it does not enfold. ' - 
Palm jaggery and cane jesgery are different commodities. A classification 
which is plausible has been oy the Legislature in its wisdom and to achieve 
its beneficial object of avoiding unnecessary burden ove: indigenous industry 
whose annual turnover is about 10 per ont of the turnover of the trade in cane 
jaggery in the State and incidentally also to tect the ex-toddy tappers as a 
part of the community who are still in a cloping stage. If thus the Govern- 
‘ment have chosen to exempt palm jaggsry from tax, it is for the petitioners to 
prowe by facts and figures that they as traders in cane jaggery have been spotted 
out for hostile discrimination.. No such acceptable material has been placed 
and the onus heavily cast on the petitioners to establish such discrimination has ‘ 
hot been discharged. The slogan of fall in cane jaggery trade is but reflective 
of the mind of a competitor in trade, besides being eclf-serving. In the instant 
case it is not in dispute that ee Ano palm Jaggey are different com- 
modities. Ap distinction between them has prompted the State Govern- 
ment to logically and legauy differentiate the products for tax purposes. There 
is nothing unjustified about it and no discrimination therefore arises. “In exercise 
of their right to pick and choose and having regard to the fact that palm jaggery 
trade ‘requi encouragement and special treatment, executive exemption was 
granted by the State Government under section. 17 of-the Act. The im 
Government Order is reflective of such a purpose. -The contention of the peti- 
tioners that they have been discriminated against is without-any basis whatsoever. 
Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issuc a writ of mandamus restraining, the respondent to give effect to the G.O. 
No. 2261, dated goth December, 1967 of the Government of Madras, etc. 

S. Mohan Kumeramangalam for R. Si om and K. M. Natarajan, V. KE. 
Thiruvenkatachari for T. S. Viswoanatha Reo, KE. V..Sankeran for R. Nadanasg 
and S. Venkatraj, Venkatarama Iyer, E. Padmanabhan, D. Srinivasan, D. Subramaniam, 
M. K. Nambiar and M. S. Setku, for Petitioners. , : 

‘The Assistant Government Pleader, for Respondents. 

The Judgment of the Court was delivered by i 


Ramaprasada Rao, F.—[W.P.. Nos. 220, 291, 369, 401 to 403, 425 to 428, 439, 
ve to 465, 476, 510, 515, 533; 566 to 577, 595, 596 to Go4, 625, 635 to p39» 7 
88, 698 to 702, 725, 749, 750, 770 to 789, 792, 826 to 829, 847 to 854, 861, 866, 
877 to 883, i056, 1066, 1 to 1071, 1083 to‘ 1088, 1108 to 1106, 1110 to 1118, 
1136 to 1139, 1151, 1158, 1159, 1185; to 1207, 1213 to 1217,°1255 to 1273, 1279, 
1281 to 1290, 1295, 1311, 1346, 1347, 1367 to 1378, 1398, 1399, 1405 to 1414, 1435 
to 1439, 1445, 1503 to 1513, 1521, 1534 to 1596, 1550 to 1564, 1598,.1636 to 1639 
1659 to 1670, 1677 to 1685, 1776 to'1779, 1786 to 1788, 1869, 1877 to 1879 
1945 and 1947, 1965, 2019 to 2031, 2061 to 2063, 2068, 2091, 2092, 2152, 2159, 
2169, 2180 en 219%, 2199, 2255, 2262, 2269, 2272 to 2274, 2314, 2404, 2417 
to 2423, 2510 2525, 2617, 2755, 2811, to 2814, 3129, 3219, 3243 to 3245, 3393, 
3607 to 3609, 3685, 3864, 3890 and 3897 of 1968:] -In this batch of writ Se 
the main question canvassed is whether the exigence of sales tax on sales of cane 
jaggery in contradistinction to the exemption from tax ted to the sales of palm 
j within the State of Madras is violative of Arti ¢-14 of the Constitution of 
India and whether the legislative or executive mechanics adopted by the State in 
imposing the levy and granting the exemption is ae The petitioners are dealers 
in cane jaggery. As the affidavits in support o the issue of the process under 
Article 226 of the Constitution are many and varied in- this batch, it was agreed 
that the facts in W.P. No. 369 of 1968 may be noticed and be taken as the pattern 
for adjudgment of the merits and the legal problems arising thereunder. 
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The petitioner, a'registered dealer who is dealing in cane jaggery, complains 
of hostile discrimination by reason of the notification of the Government in G.O. 
No. 2261, dated goth December, 1967, whereby: the tax payable on all sales of 
palm jaggery was executively exempted. Tracing the history of the law regarding 
the imposition of sales tax on jaggery, it is stated that under the Madras General 
Sales Tax Act, 1959, under item 5 of the Third Schedule to that Act, jaggery and 
gur were exempt from taxation. This exemption was in force from April, 1959 
till December, 1967. On 1st January, 1968, the Government of Madras, in exercise 
of their powers under section 59 (1) of the Act, amended the Third Schedule, and 
in particular, the above entry thereto by withdrawing both jaggery and gur from 
the exemption which the commodities were enjoying. This became law as Act II 
of 1g68 when the Legislature approved the notification initially issued by the 
Government. On the same day, but in exercise of their powers under section 17 
(1) of the Act, the State of Madras passed the impugned Government Order referred. 
to above granting exemption in respect of tax payable on all sales of jJagecry- 
Such an executive exemption granted by the respondent in exercise of their powers 
under the Act is the subject-matter of the complaint and attack. According to the 
petitioner, the imposition and the adoption o the incidence of tax and the conse- 
pelea tax liability in the case of sales of cane jaggery in juxtaposition to the with- 
wal of such incidence and tax on sales of palm jaggery 1s discriminatory in scope 
and therefore offends Article 14. The case is that consequent upon the general 
benefit by reason of the legislative exemption enjoyed by both cane jaggery 
jaggery prior to 1968, the tax payable on inter-State sales of both the commodities, 
namely, cane j and palm jaggery, was also exempt by virtue ofsection 8 (3)-A 
of the Gen S Tax Act, 1956. But asa result of the invidious distinction 
which has resulted from the legislative imposition and executive exemption referred 
to above, the petitioner’s case is that the jmpugned Government Order operates 
as a restriction on the freedom of trade guaranteed by Part XIII of the Constitu- 
tion of India, and in particular inter-State trade in so far as cane jaggery is con- 
‘cerned. The petitioner would also, say that the withdrawal of the exemption on 
cane j which is the ultimate impact of the impugned Government Order and 
Act II of 1968 without the prior assent of the President of India is violative of Article 
304 (b) of the Constitution. One other limb of the contention of the petitioner is 
that the power conferred on the State by section 5 A the AG © arend toe nchedules 
without proper guidance is arbitrary and i Even so the delegation to the 
executive in this behalf is also impugned. At the instance of this Court and as no 
particulars were ided by the petitioner to substantiate his case of discrimination, 
a supplemental afidavit was filed furnishing such details, The particulars furnished 
by the petitioner, in the main, shows that the price level of cane jaggery and palm 
jaggery is the same and therefore the remiltant addition of sales tax to cane j 
alone is «x facis obnoxious and by itself is suggestive of has tile discrimination. 
In other respects the iculars furnished disclose that there has been a fall in 
the trade ever since imposition of sales tax on cane jaggery and the petitioner 
has also expressed his difficulty in adopting the statutory process in inter-State 
trade while effecting sales of cane jaggery for that purpose. 


The Government while supporting their action maintain that what was done 
either under section 59 of the Act or under section 17 thereto is well within their 
powers and also maintain that thé impugned notification is quite Iegal, valid and 
well within their jurisdiction. They would state that in accordance with the 
exigencies of the policy of the Government and regard . being had to the resources 
of the State, certain goods are brought within the net of taxation and certain other 
commodities are relieved from ‘such incidence and its burden. Such matters are 
purely within the field of administration and certainly within the competent ambit 
of both the Madras Legislature and the State executive and no question there- 
fore of any excessive delegation of powers under section 59 of the Act would ever 
arise. Further, the notification having become law with effect from 1st January, 
1968, with the passing of Act II of 1968, it is quite out of place to consider whether 
the delegation to the executivt is excessive or not, excepting it be for academic 


4 
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Alternatively it is contended that the exercise of the conferred 
on the Government under section 59 of the Act, particularly in instant cases, 
-is a matter within their discretion, compctence and depending upon the conti - 
cies prevalent during the particular period and as such the power has been validl 
and reasonably exercised. It is also said that the withdrawal cf exemption wi 
-reference to cane jaggyry is a matte: which is once again a subject which could 
‘be competently disposed by the State Government having rcgard to the i 
circumstances, economic policies. and such others, and the contention of the peti- 
-tione: to the contrary ‘is unsustainable. The respondent denies that cane jaggery 
has been disc1iminated against and says that the executive excmption granted to 
the sales of palm jaggery in exercise of their powers under section 17 of the Act is 
‘yet again” valid and sustainable.. Re ing the objection that Act II of 1968, 
as also the executive exemption granted under section 17 of the Act, suffers frem 
the infirmity of the absence of sanction by the President of India under Article 304 
(5), the’ respondent’s case is that  non-discriminatory tax on the sale of goods of 
the nature in question does not directly or indirectly impede inte1-State movement 
or transport of goods and does. not therefore affect the freedom guaranteed under 
Article gor of the Constitution of India. Itis also contended that no sanction of 
-the President of India is necessary for the enactment of the sales-tax law, as it 
relates to non-ditcriminatory and regulatory taxes and as the power of the State 
Legislature to levy such taxes under the provisions of the Constitution js now derived 
‘froth Article 246 (3) read: with Item. No. 54 of List IT in the Seventh Schedule to the 
-Constitution of India, BRS IE , 


Touching upon the policy of the Government and the broad base on which 
both the executive exemption and the legislative impositions were thought of and 
ultimately cff:ctuated, the respondent states that manufacture of palm jag 
whi his a class by itself and totally difftrent from cane jaggery, aŭd which is marketed 
through Co-operative Societies, is essentially a cottage industry which does not 
stand any comparison with the manufacture and production of cane jaggery. 
‘The palm gur industry comes within the purview of the Khadi and Village Bard 
and is a source of employment of ex-toddy-tappers who are poor. It is said that 
the ex-toddy- tappers are employed not for. collecting toddy from the palmyrah 
trees, but for collecting neera or padeneer and such juice collected b them in 
the traditional manner 1s converted ‘into jaggery in their own dwelling places which 
mostly consist of huts. Palmyra jaggery or palm jaggery being a seasonal product 
these toddy-tappers who are essentially the persons who are engaged in this trade 
-are having such seasonal employment only. Such being ‘the nature of the palm 
„gur industry, the respondent, in order to safeguard the interests ‘of the poor toddy- 
.-tappers and to encourage this cottage industry, has taken out of the pale of taxation 
‘the sales of palm jaggery. This is by virtue of the policy of the Government and 
particularly to safi.guard the interests of a class of the community who were thrown 
out of employment years ‘ago due to the introduction of prohibition. The respon- 
dent has Pirviched statistics to show the reasons which prompted the Government 
to grant exemption in favour of palm jaggery. It is stated but not-refuted. that 
the utilisation of palm jaggery as an edible product by indigenous manufacture 
is still in its embryonic stage and the trade in the product is lagging far behind that 
of cane-jaggery trade. As a fillip to the development cf palm ‘gur industry, it is 
stated that the Government has exempted a premier company in the State which 
is purchasing palmyrah jaggery and converting them into sugar in-its. factories, from 
payment of any excise duty. The respondent’s case therefore is that as levy of an 
additional burden by way of sales tax over the sales of such an indigenous product 
‘manufactured in an old and traditional style would not only affuct the industry 
‘but also those who are engaged in its production, the levy a tax on such a pro- 
duct was deliberately avoided and the executive exemption granted under « ction 17 
` of the Act. Commenting on the particulars furnished by the writ petit onrr, the 
n spondent would state that the fall in the market. or trade cannot be attributed 
to the grant of the exemption from sales tax to. palm į . Whatever may be 
the rea,on for the fall in his business it cannot be said: that it is‘due to the impugned 
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Government Order. According to the respondent, the demand for cane j 
oeroet Paa AE ed ia etinge te quality atid ties Ga tne pure 
chasing capacity of such gur by other States like Rajasthan, Uttar Pradesh and 
Orissa. _ It is suggested that cane jaggery is always cheaper in comparison to palm 
jaggery and the question E a of palm jaggery would not therefore arisc 
even_after the exemption of sales tax on sales of cane jaggery. By way of illustration 
the respondent urges that the total production of palm gur in entire State itself 
is only Rs. 4.crores whereas the turnover of one of the petitioners in the group is 
about Rs. 70 lakhs-and there are about 200 petitioners in this batch and this 
itself is prominentl indicative of the fact that the palm gur industry deserves 
encouragement including the exemption from sales tax. 

After tracing the manner, method and mode in which both cane jaggery and 
palm pagar ee dealt with by the Madras General Sales Tax Act, 1959, 

. V. Thiruvenkatachari referred to the exemptions from tax granted to cane 

jaggery and palm jaggery from time to time and in- varied proportions. His 
attack, however, is that such power though available, remains in the statute with- 
out any guide-lines to the executive, such that there is ample scope for such a power 
being exercised arbitrarily and nakedly. .The impugned notification effectually 
curbs the trade of the petitioners. He referred to Dr. Loganathan’s report in sup- 
port of his argument that there should be no discrimination betwcen the two com- 
modities. His case is that-section 59 as long.as it is unguided, any notification there- 
under issued is ineffective in the-eye of law and even so any legislation passed subse- 
quent to and pursuant to the same. Particularly, he d say that when the two 
commodities were enjoying the privilege and benefit of exemption for a considerable 
length of time, it is bad enough to withdraw the exemption without any justifiable 
reason to disturb the earlier pattern of taxation and it is indeed worse if one oe 
the two of such commodities is granted an-exemption by an executive flat. He 
referred to Automobile Transport ‘Lid: v. State of Rajasthant, Freightlsnes etc. Lid, v. 
Stats of N.S. W.3, Westminster Bank Lid. v. Beverley, B. G.?, and Shri Ram Krishna 
Dalmia v. Shri Justices SR. Tendolkar and others4, ‘The coriier-stone of his argument is 
that the impact of Act II of 1968 read with the impugned Government Order resulted 
in discriminatmg cane jaggery from palm jaggery which are similar-in many respects 
and such a discrimination violates Article 14 of the Constitution of India. Besides, 
the procedure adopted by the State has made inrodds into the cane jaggery. trade 
resulting in the imposition of unreasonable restrictions. i ` e ey 

According to Mr. M. K. Nambiar, appearing’ for some-of the petitioners 
jaggery in all forms was treated alike and at all material times excmpt from sales 
tax and there is no conceivable reason why in 1968, there should be any departure 
from the established practice. When the Legislature accepted Dr.- Loganathan’s 
report in 1959, it virtually conceded the existence of discrimination as between: the 

ucts and excluded jaggery fram taxation. The circumstances which existed 
in 1959 do exist even today and no nexus has been established between the amend- 
ment made or the executive exemption granted through the impugned Govern- 
ment Order and the objects of the Act. The substance and effect of the notification 
initially issued under section 59 of the Act followed up by Act II of 1968 and the 
executive exemption granted to palm jaggery under section 17 of the Act, tanta- 
mounts to removal of the legislative exemption origi y enjoyed by the two com- 
modities into the arena of executive exemption and later confirm the exemption to 
one only of the two commodities, resulting in hostile discrimination. He also relied 
upon the circumstance that the imposition of sales tax on cane jaggcry is an addi- 
tional burden imposed without authority. For several years both were exempt and 
treated alike. But by Act II of 1968 read with the impugned Government Order 
there is an open differential treatment, whichis not permitted. Besides he urged 
that inter-State trade and commerce in relation to cane jaggery is affected and the 
a 
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imposition being unreasonable, the law as well as the Government Order should 
fail ince it offends Articles 301 and 304 of the Constitution of India. . The attempt 
of the Government to justify their stand byimproving the material in the counter- 
affidavits at different points of time is very: much commented upon. He proceeds 
to say that sales tax being not regulatory or compensatory in scope should accord 
to the usual norms attendant upon it. What was origi a legislative exemption 
was taken away by executive action under section 69 (1) of the Act. _ This is followed 
up by the further flat of the executive under section’17 whereby one product alone 
has been picked and chosen to have the benefit of exemption. All this having been 
done in the teeth of proviso to Article 304 (b), the imposition of tax on ssle of cane 
jaggery us w ll as the exemption granted to sales of palm jaggery are acts of the 
respomdent which ¢annot stand scrutiny. f ; 


The learned Assistant Government Pleader, in reply maintains that the pro- 
ducts in question though classified as products of vi industries, are totally 
different-in composition and as they are commercially and popularly understood. 
‘The sucrose content in cane jaggery is reported to be 69.43 per cent. whereas 
such content in palm jaggery is 76.86 per cent. The total output during 1966-67 
of cane jaggery appears to be 3,42,260 metric tons as against 39,455 metric tons of 
palm jaggery. The price per quintal of cane jaggery varied from Rs. 140 to Rs. 160 
and that of palm jaggery was Rs. 180 per sere Both the products are neither 
po ly, scientifically or commercially understood as ‘sugar.’ He relied on East 

7 Tolaceoo Company v. State of Andhra Pradesh1, where Virginia tobacco was held 
to be different from nattu tobacco, The ratio in Liberty Oil Company v. Condon 
National Bank®, and Tungebadhra Industries Lid. v. State of Andhra Pradash®, were 
pressed into service. He urged that sales tax being non-discriminatory in character, 
no question of discrimination arises. Mere fortuitous circumstances which enabled 
the two .articlss to be free from tax for some years, by itself cannotinterdict or [etter 
the power available to the: named authorities under the Act, to bring them into the 
net of taxation if the policy, economy and public interest needed a change. He 
would characterise the argument that because tax.is imposed on cane jaggery only 
by Act II of 1968 read'with the impugned G.O., it cannot- be said that an unreason- 
able restriction has-been imposed. He referred to Andhra Sugars Lid. v. Stats of 
Andhra Pradesh*, and State,of Madras v. Nataraja Mudaliar®, and urged that the 
Government when they issued the initial notification under section 59 (1) and-when 
the Legislature adopted it as law under section 59 and also-when the exer utive 
ted jaggery from the incidence of taxation under section 17 of the Act, they 
acted within their jurisdiction and powers and no, discrimination has resulted 
therefrom. As regards th> contention that prior sanction of the President of India 
under the proviso to Article- 304 (b) has not been obtained -in relation to matters 
under scrutiny, the learned Government Pleader contends that no such saiiction is 
necessary at all. | r ae OS 2 sh ee, > 

The background or the history of the legislative practice prevalent-in the 
State prior to the issuance of the initial notification under section 59 of the Act, and 
the impugned Government Order may be- usefully considered in order to note 
the stages at which both cane jaggery and palm jageery were subject or exempt from 
taxation. It is common ground, at any rate at the time of the hearing of these peti- 
tions, that the two commodities are different and distinct. When Madras Act IX 
of 1939 (Madras-General Sales Tax Act, 1939) was in force, cane jaggery and palm 
jaggery were subject to tax at 3 pies per rupee multi-point under section 3 (1) thereto, 
Tee continued till 1955 when all sales of palm jaggery effected through Co-operative 

1. (1962) 13 S.T.C. 529: (1963) 1 S.C.R. 404:  117:(1 1 An.W.B. (S.C) 117: .T. 
AIR Dodt 1733 a : PETNE A Sst ST 
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Societies and‘ the Palm Gur Federation were exempt by G.O. No. 651, dated 28th 
February, 1955, and G.O. No. 2780, dated 7th September, 1955 respectively. By a 
subsequent Government Order, G.O. No. 1605, dated 1gth April, 1956, palm. gur 
was completely exempt from taxation with effect from 1st April, 1956. Cane jaggery 
however, during the above period when palm jaggery enjoyed the benefit of exemp- 
tion from-sales tax, continued to be liable for ia ed ai 1957. Dr. P. Loganathdn 
who was invited to make recommendations regarding the simplification and improve- 
ment of sales tax system in Madras, recommended the E of the exemption 
granted to palm jaggery amongst other products of palm gur industry and opined 
that such exemption introduces discrimination in general trade. In point of time 
it happens the Madras Government by G.O. No. 1457, Revenue, dated 15th April, 
1958 exempted all sales of cane jaggery from tax with effect from ist April, 1958. 
This exemption brought the two articles, cane jaggery and palm jaggery, in a par 

y when Madras Act I of 1959 (Madras General Sales Tax Act, 1959) 
was enacted, the exemption continued and was noted in item 5 of the Third Schedule 
to the Act.’ It is not however known whether the exemption so granted was on the 
basis of Dr. Loganathan’s re or otherwise. Even before us no material was 
placed to persuade us to conclude that the exemption affcrded to cane jaggery from 
ist April, 1958 was to avoid discrimination. The result of this analysis is a 
gery was practically and for- all purposes exempt from sales tax even under the earliei 
enactment and the same continued ¢fter the passing of Madras Act I of 1959. Even 
so, when the impugned G.O. Ms. No. 2261, dated 30th December, 1967, was issued, 
the State Government maintained their earlier policy- and reiterated the exemption 
to sales on palm j . On the-other hand, cane j was subject to sales tax 
at different pies in diferent times till rst April, 1958, and it secured an exemption 
only on the eve of the passing of the present Madras Act I of 1959. Apen 
doubts were entertained by the Government on the passing of the Additional Duties 
of Excise (Levy and Distribution) Bill, 1957, whether cane jaggery was sugar at all 
and on-a clarification issued by Government of India in their letter, dated 1oth 
September, 1965, the ‘Madras State was instructed that cane j including gur. 
and naitu sakkarai do not fall within the scope and content of the-definition ‘ sugar’ 
and therefore the State was free -to tax cane jaggery amongst other products.’ 
Proposals to tax cane jaggery was therefore corsidered by the State and, in fact,.the 
learned Government Pleader contends that G.O. No. 2287 dated 5tb July, 1966, pro- 
posing to include cove ene in the net of taxation was considered, but for some 
reason deferred. er the subject was once over taken up for reconsideration. 


section 59 (1) of the 1959 Act; hereinafter referred to as the Act, to alter the Third’ 

ane certain modifications to item 5 therejn. : Tee. 5 of the. 
This exemption was no doubt in force from 1st April, 1959, till gst December, 1967. 
By. the above notification dated 1st January, 1968, item 5 in the Third Schedule was. 
amended so as to srode jagsa and gur from the said item. The result of it was 


a. an Act of the State Legislature, the executive in order to maintain the 
; islative practice which was prevalent and in order.to continue the erstwhile 


gned 
ith the above background the contentions of Counsel have to be considered, 


Is the i ition of sales tax on cane jaggery and contemporancous exemption 
granted to palm jaggery ari unreasonable restriction on the freedom of trade ?. The 
yardstick to measure the reasonableness or otherwise of an Act of the islature or 
the delegated authority ultimately depends on the verdict of a judicial and well 
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instructed mind before whom the subject comes up for review. As pointed out by 
the Supreme Court in M. H. Quaresha v. State of Bikar}: 7 
s h the Court starts with the assumption that the Legislature is the best 
judge of what is good for the community by whose suffrage it comes into existence, 
the ultimate responsibility of determming the reasonableness of the restriction, 
from the point of view of the interests of the general public rests with the Court 
and the Court cannot shirk this solemn duty cast on it by the Constitution.” 
Objectively viewing the provisions attacked in these petitions, it cannot be said 
that the Legislature or the executive arbitrarily acted to the prejudice of the traders 
in cane jaggery. In fact, palm jaggery was enjoying the benefit of exemption ever 
since 1955, whereas cane jaggery was subject to tax till 1958. Even then it would 
secm that cane jaggery was exempted because of the lurking suspicion that it is sugar 
as is popularly understood. As soon as the suspicion was removed by the clarifica- 
tion made by the Government of India in 1965, steps were taken to withdraw the 
exemption which ultimately fruitioned only m 1967. During all these times palm 
jaggery was exempt. The object of sales tax law is intimately connected with several 
social and economic problems. One such is the feasibility of levying such a tax 
on a product of indigenous manufacture by ex-toddy tappers, who to a certain extent 
live on it and by such trade and above all who deserve encouragement in the hands 
of the State Government. I]t wag this that necessitated the exemption from sales 
tax over all transactions in palm j . Whatever may be the widsom or neces- 
sity behind the exemption granted to palm jaggery, it cannot be said that the result- 
ant withdrawal of the exemption enjoyed by cane jaggery, the trade in which is 
obviously more us, is an arbitrary or an excessive exercise of the power 
admi y available with the Legislature. Further, the notification under section 
59 (1) of the Act having become law under section 59-(2) of the Act, it is not open 
to the petitioners to say that the law is inreassaable beau both cane jaggery and 
jJaggery are brought into the fold of taxation by the said Act. Indirectly 
wever, the process adopted by the State Government is sought to be attacked 
on the ground of unreasonableness because the executive exemption under section 17 
of the Act brings out, according to the petitioners, such an arbitrariness in the law 
or notification adopted and enacted. This is far fetched: © _ A 
“The reasonableness of a restriction has to be determined in an objective man- 
‘ner and from the standpoint of the interests Ofithe general public and not from 
-the point of view of the persons upon whom the restrictions ate imposed or.upon 
abstract considerations ”.. . LS oie : ; v Fe 
See M. H. Qgarsski v. State of Bihar!. At any rate having regard to the facts already 
sat out in detail and the peculiar circumstances of these petitions,the means selected 
for safeguarding the interests of the toddy taj in general and the lingering village 
industry. consisting of the manufacture of jaggery i icular, the p 
underly: ibe iaar of he exenioen to taln james ihe pee ili 
oo c, have a rational and a substantial nexus to the object which the State 
sovernment wished to achieve, namely, encouraging the palm j industry 
and reiterate the legislative practice of according exemption be m tax on sales’ 
of palm jaggery. is might have resulted in the continuance of the levy. of sales 
tax on cane jaggery. But it is certainly irrational to hold that it has resulted in an 
unreasonable restriction on cane jaggery trade. That way every tax would become 
unreasonable. We are not persuaded to agree with: this extreme contention. ° 
- According to,tho petitioners, the imposition ‘of sales tax not only affects intrà- 
State sales in cane jaggery, but impedes mter-State trade. This argument also has 


to be repelled. We are unable to appreciate how the law of the State i ing tax 
on a commodity would be unconstitutional on the ground of ari unreasonable restric- 
tion on trade. Normally a tax on sale of goods does not directly i the free 


movement or transport of goods. The argument that ‘ C ’.Forms should. be secured 
and.other burdens: undertaken under the provisions of the Central Sales“Tax Act, 
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1956, by reason of the-impost cannot be-the guide light to test the reasonableness 
of the due process of law. 

“(Exercise of the power to tax may normally be presumed to be in publi¢ 
interest. The flow of trade does not necessarily depend upon the rates of sales 
tax ; it depends upon a variety of factors, such as source of supply, places 
of consumption, existence of trade channels, the rates of freight, trading facilities, 
availability of efficient transport and other facilities for carrying on trade.” 


- See Stats of Madras v. Nataraja Mudaiar', We are unable to see how the principle 
in Automobile Transport Lid. v. Stats of Rajasthan’, is applicable to the instant case- 
The facts here, unlike in the case noticed by the Supreme Court, are that there is 
no prohibition in trade, commerce or intercourse; trade in cane jaggery is not allowed 
only on the fulfilment of an unreasonable restriction and no discriminatory tax 
is levied. ‘It is inconceivable as to how in the fasciculus of events already narrated 
it could be said that the freedom cf trade in cane jaggery is affected. Asa matter of 
fact, the details furnished by the petitioners do not reflect on this problem either. 
Fall in trade may be due to diverse and varied reasons. As rightly contended by 
the respondent, it may be due to fall in quality, purchase power of out-of-State 
dealers, seasonal lapses and other causes. tis pure speculation on the part of the 
petitioners to project a case of affectation in their trade based only and purely on an 

fall in their turnover. Such a fall and imbalance in trade is seen even in the 
earlier years. Viewed from any perspective, the imposition of tax on both the com- 
modities under Act II of 1968 and the subsequent grant of exemption from such as 
to palm jaggery alone under. section 17 of the Act do not cumulatively or otherwise 
impose any unreasonable restriction on the trade under consideration.. The ques- 
tion to be posed has been rightly formulated as under : “ . : 

“Does the statute arbitrarily and without genuine reason impose a burden 

upon one group of tax payers from which it exempts another group, both of them 

pocupying substantially the same relation towards the subject-matter of the legis- 

tion PIa ; 5s: $ 

If the answer to the poser is in the negative, as it ought to be in the instant case unde? 
review, then no question of an unreasonable restriction arises. The policy of taxation 
is flexible and a provision empowering the executive to exempt particular goods 
from a duty is valid—see Orient Weaving Mills v. Union of India®, Ram Bux v. State of 
Rajasthan‘, Gopal Narain v. State of Uttar Pradesh", and Khyerbari Tea Co..v. Stats of 
Assam,‘ As has been succinctly put by the Supreme Court in Ameer Unisa Begum v. 
Mahboob Begum’., the Legislature has to deal with diverse problems arising out of 
an infinite variety of human relations. Therefore it has the power to make special 
laws to attain particular objects and for that purpose it must have powers af selec- 
tion or classification of persons and things upon which such laws are to operate. We 
are therefore not satisfied iat by resona of the exeanption there haa tesnited wn the 
imposition of any unreasonable restrictibn as complained by the petitioners.’ 

The contention of the petitioners ely referred to in the affidavit but not 
seriously pressed before us about the fallibuity of the impugned order’as offending 
Articles 301 and 304 of the Constitution of India may be noticed and dealt with. 
Whilst Article gor envi that trade, commerce and intercourse throughout the 
territory of India shall be fes, Article 304 enables the Legislature ofa Stite, notwith- 
standing Article 301, to make'a law imposing reasonable restrictions on such freedom. 
as may be required in public interest, subject to the prior sanction of the President. 
While so legislating a taxing law, the State may fetter inter-State trade or commerce ; 
but it would s muster provided the tax imposed under the’ tax law iš on all 
goods of the same kind. Even so, while such a law exempts goods of a certain des- 
cription and category, by an executive flat issied under lawful authority it is infalli- 
1. (69) 1M.L J-(S.C.)28 : (1969) 1'S.CJ. 4. ALR. 19638 C. 351.. i 
318 : (1969) 1 An.W.R. (S.C.) 28: (1968) 22 5. AIR. 1964 SC. 370. 

S.T C. 376. SA Po 6. ALR. 1%4 S.C. 925. i 
2. (1963) 1S.C.R. 491 : A.I.R. 1962 8.C. 1406. 7. (1953) S.CJ. 61 : (1953) SCR. 404 at 
3. ALR. 1963 S.C. 98: 414. . cr Ua 
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ble and will not fail by reason of Article}go1. Neither Act II of 1968 nor the impug- 
ned Government er can ever be said to offend Article gor or 304. er 
In the circumstances of this case and in the setting of time, the State Government 

thought that it was in public interest that poor sang hae tal who were deprived 

of their living due to the introduction of prohibition encouraged economcially 

and socially, to manufacture and sell jaggery free from the clutches of taxation 

on such sales effected by them. With this object, the impugned Government Order 
was introduced in the normal exercise of their delegated legislative.authority. We 

have already) eres at Gia thet the ene ee a E 
competent and even if it were to_be vi as restrictive of trade in relation to cane 
jaggery, such a restriction is reasonable, rational and necessary in public interest. 
To quote the words of Patanjali Sastri, C.J., in State of Bombay v. United Motors Lid. 1 
in our Constitution the principle of freedom of inter-State trade and commerce is 
made to give way before the State-power of imposing non-discrimimatory taxes. 


Another ground of attack suggested in pleadings but not argued against the 
impugned Government Order is that it is m the nature of an amendment to the 
existing law under Article 304 (b) and has to therefore fail because of non-compliance 
with the proviso to Article 304 (0). Woe have already expressed that in the instant 
case, nei Article 301 nor 304 is violated. The proviso to Article 304 (5), neces- 
sarily has to be ed aside for consideration. In so far as the Sales Tax law is 
concerned the State has the exclusive right to legislate provided it does not impinge 
Article go01 or 304 of the Constitution. Under the proviso to Article 304 (b) no 
amendment to an existing law-shall be introduced without the previous sanction of 
the President. This is on the supposition that the main Act requires such a sanction. 
It is not so in the instant case. Even otherwise this argument overlooks the fact that 
the executive exemption granted by.the respondent under section 17 of the Act is 
not in the nature of an amendment to an existing law. Aclear cut legislative policy 
is created by the Act and various.mandates directed against the State Government 
are provided thereunder. Sections 59 and 17 are illustrative of such a- designed 

licy and mandate. To contend that every amendment of the Schedule to the 
‘Act, to effectuate which a defined procedure is set and every executive exemption 
granted by the Government under their delegated power to notify exemptions, 
should not be introduced or made without the previous sanction of the President 
of India, is without any basis whatsoever and indeed would be to read something 
‘nto the Article’ which it does not-enfold. It is not necessary to pursue this aspect 
any more as We are ‘clearly of the view that the impugned Government Order'\does 
not hamper free trade or commerce or impose any restrictions therein. y 
-Thé attack on the impugned Government Order on the ground of discrimina- 
tion may now be considered. The principles governing discrimination are now 
well settled. Generally speaking, equal protection of law is positive in scope and 
content, envisaging equal protection to all persons and things similarly situate and 
placed. That does not however mean that no classification as between persons or 
property can at all be made: But whether it be im the field of taxation or in other 
spheres of legislation, a wide and an inflexible power is available to the islature 
to classify. Such classification however is intended to promote public we and 
to implement any beneficial economic policy undertaken by the State to countéract 
various administrative problems confronting it. This naturally would result in 
such a classification bemg: not of * universal application ”. Provided however the 
classification and the resulting laws therefrom do forge a rational nexus between.the 
differentia created and ‘the object of the particular piece of législation, then it is 
valid. In creating a class for conferring a bounty or to impose a burden, it isi si- 
ble to achieve scientific perfection ‘and logical completeness. As indeed er oE 
ing or picking of a class is bound to uce inequality ex facie, that by itself is not 
sufficient. The differentia should actually and palpably be unreasonable. In the 
words of Fazl Ali, J., in Ghiranjit Lal Chowdhuri v. The Union of India’, “the Gourt 


1. (1953) S.C-J. 373 : (1953) S.CR. 1069: 2. (1931) 8.CJ. 29 : (1950) S.C.R. 869. 
(1953) 1 . 743: ALR. 1933 S.C. 252. 
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should not adopt a doctrinaire approach which ‘might choke all beneficial legisla- 
tion ”. Discrimination to be hostile should be invidious in its content and applica- 
tion. More especially in. taxmg lews, the local needs and a variety of situations 
provoke the Legislature and sometimes the executive acting under its delegated 
powers to fix its tax formula and programme. ; 

In the subject under consideration the complaint is more on indirect discri- 
amination. It is not open to the petitioners to canvas the pi or legality of 
Madras Act II of 1968. We have rendered our reasons earlier ow discrimina- 
tion is sought to be made out is that the impugned Government Order by png 
an executive exemption to palm jaggery, I:ft cane jaggery alone to be dealt wi 
ander Madras Act II of 1968. As a result of this, cane jaggery is in the teeth of 
taxation while palm jaggery is free. It should be remembered that both are differ- 
ent commodities. classification which is plausible has been made by the Legis- 
lature in its wisdom and to achieve its beneficial object of avoiding unnecessary 
‘burden over an indigenous industry whose annual turnover is about 10 per cent. 
of the turnover of the trade in cane ja in the State and inciden also to 

tect the ex-toddy tappers as a part of the community who are still in a develop- 
mg stage. If thus the Government have chosen to exempt palm jaggery from 
tax, it is for the petitioners to prove by facts and figures that they as traders m cane 
Jaggery have been spotted out for hostile discrimination. No such acceptable 
material has been placed before us and the onus heavily cast on the petitioners to 
establish such discrimination has not been discharged. The slogan of fall in cane 
Jeggery trade is but reflective of the mind of a competitor im trade, besides being 
self-serving. We are not prepared, on a close scrutiny of such dotails furnished 
to hold that the ite oa Government Order has such an impact on cane jaggery 
which has resulted in hostile discrimination. As the Supreme Court said in K. T. 
Moopil Nair v. State of Kerala}, . int _ : i 
`“ If the Legislature has classified persons or properties in different categories 
which are subjected to diflerent rates of taxation with reference to income or pro- 
perty, such a classification would not be open to the attack o inequality on the 
‘ground that the total burden resulting. from such a classification is -unequal. 
Similarly, different kinds of property may be subjected to d’fferent rates of taxa- 
tion but so long as there is a rational basis for classification, Article 14 will 
not be in the way of such classification resultmg in unequal burdens on different 
‘classes of properties. But if the same class of property similarly situated is sub- 
jected to an meidence of taxation, which results in mequality, the law may be 
struck down as creating an inequality amongst holders of the same kind of 

n ` . 


- To the same effect is the observation of the Supreme Court m Jagannath v. 
Union of Indiai*, If therefore there are two different commodities then the Legis- 
lature has the right to fix the incidence and rate of tax differently for the commodi- 
ties and no question of discrimination arises. The following statement of the law 
in Willis on “ Constitutional Law ” correctly reflects the position vis-a-vis the taxing 
gtatutes under our Constitution: ‘ 


“ A State does not have to tax everything in order to tax something. It is 
allowed to pick and choose districts, objects, persons, methods and even rates 
for taxation if it does so reasonably.......... The Supreme Court has been 
practical and has permitted a very wide latitutde in classification for taxation.” 

Venkatarama Aiyar, J., speaking for the Bench in East India Tobacco Company v. 
Stats of Andhra Pradesh* said at page 530: Poe 

“The differences which exist between Virginia tobacco and country tobacco 

are materials on which the State could treat Virginia tobacco as forming a class 
~ by iteelf Dr ae of taxation. Therefore Andhra Act XIV of 1955 which 
taxed sales of Virginia tobacco but exempted sales of country tobacco could not 


1. (1961) 28.C.J. 269 : A LR. 1961 S.C. 552 3. (1962)°13 S T.C. 529: (1963)1 S.C.R. 
nt 537. 404 : A.I-R: 1962 S.C. 1753. , 
2. (1962) 2 S.C.R. 118 : A.T-R. 19625 C. 148. 
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- be said to be discriminatory and was not obnoxious to Article 14 of the Constie 
- tution.” 
In the instant case it is notin dispute that cane jaggery apd palm jaggery aro differ- 
ent commodities and we have already dealt with their composition. Such a proved 
distinction has prompted the State Government to logically and legally differentiate 
the products for tax purposes. There is nothing unjustified about it and no dis- 
crimination therefore arises. We shall conchide by ting the observations of 
the Full Bench of the Andhra Pradesh High Court in eben aaa AN: 
State-of Andhra Pradesh, which -reads at 367: 
“Article 14 ensures ‘equality amongst equals. It is designed to protect all 
persons placed in similar circumstances against legislative discrimination,’ but 
- if the Legislature takes care to reasonably classify persons for legislative purposes 
and if it deals equally with all persons belonging to a well-defined class, such 
action is not open to the of denial of equal protection on the ground that 
-the law does not apply to persons.” 
It is therefore abundantly clear that no question of ducrminaton direct or indirect 
can arise in the case under consideration. In exercise of their right to pick and 
choose and having regard to the fact that palm jaggery trade encourage- 
ment and special treatment, executive exemption was granted by State Govern- 
ment under-section 17 of the Act. The impugned Government Order is reflective 
of such a purpose. ‘The contention of the petitioners that they have been discri- 
minated against is without any basis whatsoever. 
- The impugned Government Order therefore does not sate from the imposition 
of any unreasonable restriction. It is not fallible because the President has not 
approved of such an interdiction and above all there is no resultant discrimination 
ir the treatment of the two trades in question by reason of the Government Order. 
All the contentions of the petitioners fail and the writ petitions are therefore dis- 
missed with costs one set; dvocate’s fee Rs. 250 in W.P. No. 369 of 1968. 
V.M.K. . Writ Petitions dismissed. 
IN THE HIGH COURT: OF JUD JUDICATURE AT MADRAS, : 
e es GG ae Oe, Jona M. 
The State of Madras ii sus by tie. Collegtor of Tirunelveli 
and others _ Appellants*- 


Sri Vanamamalaj Mutt, Nangunėri, eee by His- Holiness - 
Vanamamalai Ramanuja Jeer and others -"' - gees 
Be of India (1950), Articles 14, is OL o) ard W: 35 852, 958 nid 3&9, Essential 
Gommodities’ Act, 1955 (Central of 1955) and Madras Paddy and Rice 
: (Declaration ard- Requisitioni ning of- Sak) Order, (1966,) clauses 4 and 5— Unconsti- 
- = tutional as violetive of Articles 14 and- 19— Proclamation of emstgency— Exforcement 
of laws—Abridgment of fundamental righis—Estent—Pro-emergency Aci— Orders 
passed by the State Government as delegats under the Pre-smsrgency Act after proclamation 
af emergency— Validity with reference to Article 19 of Constitution— Clause 5 of the 
Order'— Powers of search and seizure. Oe ee R and u..reasonable— 
Violative. of | Article: 14 -and 19 of Constitution—Clause 4 of the Order—Payment of 
peacoat only to sellers—Not in accordance with the al Act—Arburary and 
Ce ee. sell whole or part of stocks—Delegation of power without 
cays cee, aad unreasonable—-Violatioe of Article 14 vf 
Of ERNES fot passing orders wader, the Central Act by 
State Cure ote of ths State Government—-Essential—Absence ues 
orders illegal. 
Clauses 4 and 5 of the Madras Paddy and Rice (Declaration and Requisition- 
ing of Stocks) Order, 1966 has to be struck down as violating Articles 14 and 19 
of the Constitution. - 





ae ged car (1965) 2 An.L.T. 421: 17 S.T.C. 366, 367. 
* W.A. Nos. 297 to 30 rd October, 1967- 
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Laws in the country should speak the same language in emergency as im normal 
times and Courts even in periods of emergency have to be alert to see that any 
coercive action is justified in law. Restraints on the guarantecd freedom of 
the subject can only be under law and not by any executive ukase. : 


Under the proclamation of emergency the suspension of rights under Part III 
of the Constitution is limited in scope, and can be invoked only in cases where 
ms have been deprived of their rights under Articles 14, 21, 22 under the 
Defence of India Act, 1962. . e Repson affected otherwise can certainly invoke 
Article 14. 


The fact that the eee order made’ or executive action is itaken"under a 
pre-emergency legislation will not make an exception to the application of Article 
958. Article 19 cannot be invcked in such a case also. 


But the impugned order is made under section 3 of the Central Act and subject 
to the limitations under which orders and notifications could be issued under the 
Act. - Article 358 of the Constitution could save the order only from objections 
founded on Article 19 but not from other infractions of the law or-lack of the 
requisite power in the law making authorities, The validity of. ‘the order could 
be examined to see whether it is within the ambit of that pre-emergency. legis- 

lation. Sectioa 3 of the Act which provides for making orders must be presumed 

to provide for orders which are constitutionally sound. When Parliaments 

r. powers 'are circumscribed by constitutional limitations, its delegate empowered 

"to act under. the ‘power granted by Parliament cannot travel beyond and pass 
unconstitutional orders.’ 


Clause 5 of the order provides for oe eG and seizure of stocks of paddy or 
:,. rice.. The Act empowers under section 3 (2) ia or making for any incidcntal 
and supplemental matters, including in parti the entering and search of 
the premises etc. the seizure by a person authorised to make such search of any 
articles in of which sych person has reason to believe that a contravention 
of the Ordet has been js being or is about to.be committed... But clause 5 of the 
Order enabled the Officer to enter and search and seize with a view to securing 
‘compliance with the provisions of the Order or to satisfying himself that the pro- 
visions have been complied with. The protection to the citizen from search 
eae a Ye ey O og ae ee reur ite 
that the Officer should have reason to believe that a contrayention of the order. 
has been is being or is about to be committed, is not found in clause 5. The 
powers of the State Government under the Act being limited to laws in conformi 
with the fundamental rights, rae ew Article 19 (1) (f) and (g 
has to be struck down. 


Satria Gy EE the prices to be paid when an order is made 
on a person to sell any essential commodity under this provision. 


The price provided as pzyable to the seller in ‘clause 4 "of the: Onder is not in 
accordance with the provisions of the Act found in read (3-B) of the Act. 


Under the order the seller is given the controlled price Under the Act 
_ the controlled oe in only one of ths factors that goes in the determination of 
the price payable to the seller. ee Be ee | to the 


‘console pls if any, ai he rice for the grade or vay of 

to prevail during the post harvest period im’ the arex to which 
tae Ones applica ‘The area having regard to the context of the urer can refer 
only to'a' given locality. Both the controlled a and the market price in the 
' locality are taken into consideration, obviously to give’ the producer fair and 
net ana] es for the foodgrains he is deprived of. After the-in-ertion of sub- 
section 3 (b) the Act any order fixing the price must be in accordance with 
the sub-section. 


g under Article 31 oe of the Constitution also, ‘clue 4 1 the 
Ae in its validity. The Order gives no choice to the a One 
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but to pay only the controlled price, whether it has any relation to the fair price 
or not, The provisions. as to price is not conducive to the determination of 
the compensation payable under Article 31 (2) viewed as an act of acquisition 
and clause 4 will fail before the requirements of Article gr (2). If the sale is 
directed by the Officers to a private person, it would fall on the ground of arbitra- 
riness and unreasonableness ab regards the price. : 


Expropria islation must satisfy the test of reasonableness and fairness 
EE eds ce relevant factors. ‘The control of prices at all stages, from. 
the procurement stage to the stage of sale to the actual consumer, must have a 
relevant nexus and stand scrutiny as reasonable within the intendment of the Act. 
‘The price provided under the Order, besides being not in terms of the Act, has 
not been shown to be fair according to the standards. On this ground the 
clause fails to stand the test of a valid law. 


The on enabling specified officers requiring any person holding any 
stock of paddy or rice or both to sell the whole or specified part of the stock, is 
violative of Articles 14 and 19. If the sals is to the State, the question would. 
be whether this part of the clause falls within Article 31 (2) and if to a private 
person if Article 19 is not violated. ; 


Clause 4 is violative.of Article 14 of the Constitution. Under section 5 of the 
Central Act powers to make orders under section 3 may be delegated to any 
officer or authority subordinate to the Central Government. The orders are 
also to be laid before both the Houses of Parliament. So. far as the orders made 
by the State Government Officer under clause 4 of the Order are concerned, there 
is no such safeguard providing against unreasonable and arbitrary powers. 

The impugned Order leaves to the Officers in their discretion to ftx the extent 

_ of the urement. It is well established that before such delegation is Jawful, - 
the legislative authority must declare the policy of the law. and fix the legal prin- 
ciples which are to control in a given case. A definite or pri standard must 
be provided to guide those empowered to execute the ine. ‘No principle’ or 
policy can be seen for re Fig cases where the procurement:should be of the 
aney of the stock. For this area, no guidance could be derived from the 

e to the Act or the condition précedent laid down in section 3-for passing 
of-an order thereunder, the existence of a necessity or expediency for maintaining 
or increasing supplies of any essential commodity or for securing their equitable 
distribution. and availability at fair prices. : aera i 

A discretion vested in an authority has to be looked at from two points of view; 
(1) whether it admits of the possibility of any real and substantial discrimination 
and (2) whether it impinges on a fundamental right guaranteed by the Consti- 

_ tution. Article. 14 of the Constitution can be ‘invoked only.when both these 
conditions are satisfied. In. clause 4 it is manifest that both the features: that 
could invalidate under Article 14 are present. è 


` Clause 4 permits two procedures; a harsher and more onerous one c 


pg e a ; f ee 
For an order to be made under section 3, as a condition precedent, the Govern- 
ment has to form an opinion that it is necessary or expedient so to do for majn- 
taining or increasing supplies of any essential commodity or for securing their 
equitable distribution and availability at fair price. The impugned order does 
not state the Government’s satisfaction of the necessity or expediency of the order. 
The requirement is not a technical one. Drastic powers could be taken by the 
State and its enforcement entrusted to a whole hierarchy of officials. The 
Government has to exercise its mind end the iency of the course. These 
are matters to be determined at the highest of the Government to its sub- 
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jective satisfaction. In the absence. of such an opinion the Government has 
no power to issue the order. . Se Š ; 

It follows that the order is invalid and cannot sustain any action taken there- 
under. When a law is found tobe constitutionally invalid it is for all legal pur- 
poses as if it had never been. Action taken in the enforcement of the order can- 
not claim protection as done in the exercise of-any valid law. 


The question whether the impugned order is law relatmg to acquisition or 
requisition of property under Article 31 (2) of the Constitution was not decided, 

Appeals under clause 15 of the Letters Patent against the order of Kailasam, J. 
dated 7th August, 1967, and made in the exercise of the Special Original Janine 
tion of the High Court m Writ Petitions Nos. 2671 of 1966, 997 of 1967, 814 of 1967, 
815 of 1967 and 2358 of 1966 presented under Article 226 of the Constitution of 
India (i) to issue writs of mandamus directing the respondents therein to release 
the stock of paddy seized from the petitioners (ii) to declare the provisions of the 
Madras Paddy and Rice (Declaration and Requisitioning of Stocks) Order, 1966 
ultra vires and to restrain them from proceeding further with the matter and (iti) to 
issue a writ of mandamus directing the first respondent to return to the petitioner 
the 70} kottas of paddy in species removed from the petitioners threshing floor 
im Nagalkadu, Piranur Village, Tirunelveli district in Writ Petition No. 2958 
of 1966. - : 5 

The Advocate-General (X. Narayanaswami Mudaliar) for Government Pleader 
(G. Ramanujam), for Appellant. : i 

R. Gopalasoami Ayyangar, P. S. Srisailam, V. P. Raman, N.-R. Chandran, S. R. 
Srinivasan, N. Chandrasekaran, K. Saroabhauman and T. R. Mani, for Respondents. 

The Judgment of the Court was delivered by een 


~ Nates, F.—These appeals by the State and its concerned officers have been. 
piran against an order by our learned brother Kailasam J., (in 
v. Taluk Supply Officer?) declaring under Article 226 of the Constitution, 

the provisions of the Madras Paddy and Rice (Declaration and Requisitioning of 
S ) Order, 1966 (hereinafter referred to as the Order) invalid, and granting 
consequential reliefs. The order aa lai was issued by the state as delegate 
of the Central Government on 28th of June, 1966, under section 3 of the Essential 
Commodities Act (Central Act X of 1955), an Act to provide, in the interests. of 
the general public, for the control of the production, supply and distributicn of, and. 
trade and commerce in certain commodities. The several respondents, as ; 
i by action taken against them under the said order, challenged the ity” 

of the action of the authorities, questioning the viras of the Order. The Order inter 
eka provides for specified State officers or any officer of the Government who may 
be authorised in that behalf to require any person holdmg any stock of paddy or 
rice to sell the whole or a specified part of the stocks at the controlled price to the 
Government or to an officer or agent of the Government or to such other person. 
or class of persons and in such circumstances as have been specified m the order, 
and for inspection and seizure of stocks of paddy or rice with a view to securing com- 
liance with the provisions of the order or to satisfy himself that the provisions have 
bec complied with. The validity of the order was challenged on ground that 
it was iolative of the rights of the grower of paddy under Article 14 and 19 (1) (f) 
of the Constitution, besides being in excess of the powers a aie ides section 3 
of the Essential Commodities Act, 1955. It was contended that the essential pre- 
requisite for a valid order of the kind, the formation of opinion by the Government 
that it was necessary: or ient for maintaining or increasing the supply of paddy 
or for securmg its equitable distribution and availability at fair prices to have the 
order imn qucstion, was absent in the case, and that, therefore, the order had no legal. 
basis. For the State in the mam, two submissions were made. First, it was con- 
tended that as the proclamation of emergency under Article 952 of the Constitu- 
tion was in operation, Article 358 of the Constitution prevented citizens from com- 





1. LL.R. (1968) 2 Mad. 679. 
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ining of any violation. of the fundamental rights guaranteed under Article 19. 
Sea sdt wes submitted that the Order was one that would fall under Article 31 
(2) of Constitution and, therfore, the contention was not open of violation of 
rights guaranteed under Article 19.(1) (f). There.was denial -by the State of 
the ‘charge of excessive delegation and arbitrary uncontrolled discretion capable 
of abuse and indiscriminate action. At the hearing of the writ petition, several 
of the moot pomts that arose for consideration were- subject of concessions by the 
learned Advocate-General for the State, end we find quite properly in the state 
of thè authorities. However, having regard to the constitutional umportence of 

ions involved the learned Judge examined the contentions on merits and held 
Tai the impugned order which does not lay down any specific direction regarding 
the manner in which paddy should be requisitioned, empowering officer with ún- 
guided. and arbitrary powers and enabling them to discriminate between persons 
was violative of Article 14-0f the Constitution. He found further that the power 
for scimire and search provided-under‘clause 5 of the Order was violative of the 
rights of a ucer under Article’19 ofthe Constitution and in excess of the powers 
conferred’ by section 3 of the Essential Commodities “Act, 1955. The claim on 
behalf'of the State that the impugned Order was one falling under Article 31 (2) 
ofthe Constitution and for that reason and as the proclamation of emergency was 
im operation, Article 19 (1) (f) was not available to the citizens, was overruled. | 
The learned. Judge also upheld the claims of the petitioners before him in Writ 
Petition No:-2358 of 1966 and Writ Petition No. 2671 of 1966, that they were- 
ted from the operation of the Order by virtue of a prior notification and that the 
exemption was continued under the impugned’ Order also. The learned Advocate- 
General conceded the claim of the religious mstitutions-for exemption.. However, 
i have been filed by the State in these cases also, as the constitutional 

idity of the Order has also been questioned by the religious institutions and a 
common judgment was pronounced. Except for questioning the finding as to 
the invalidity of the Order, the learned Advocate-General stated before us that the 
appeals against the religious institutions are not pressed. á . 
' " Before us, the findings on facts by the learned Judge, Kailasam, J., have not 
been the subject of serious traverse and except to briefly’ indicate the circumstances 
in which the parties came up for relief to this Court, 1t is not necessary to refer’ to 
them. -In Writ Petition No. 2671 of 1966 it is’alleged that on 15th October, 1966 
a’notice was served by the Revenue Divisional Officer calling upon the petitioner 
to- measure out 1634 bags of paddy within three days. ile the petitioher’s 
representation ‘to the District. ue Officer for permitting him to retain the 

uantity of paddy required for the personal use ‘of the mutt-was ing, it is stated 

t the Tahsildar and the Taluk Supply Officer sealed the granary of the mutt and 
refused access to the‘petitioner. It'is averred that though the District Revenue 
‘Officer permitted the petitioner to retain 1338 “bags of paddy for the purpose of the 
mutt and ‘sell the sirplus to the Government agents, the Tahsildar and the Taluk 
Supply Officer, Nanguneri;.measured out the entire stock of paddy without permit- 
ting the deduction for personal use’ allowed by the District Revenue Officer. “The 
further averment made in the affidavit is that no one on, behalf of the mutt was 
allowed to be present when the paddy was being measured out. Though the Taluk 
Supply Officer ant the Tahsildar have been made parties to the writ petition ‘only 
the Colléctor-has filed a counter affidavit giving a general denial of the allegations. 
The officers’ concerned have not specifically denied the serious charges made against 

In Wtit Petition No. 2358'of 1966 the charge against the procurement officia ls 
was that from the thrashing floor ‘itself even before the share of the lessees was 
measured out, the entire harvested paddy was removed. Here ag..in, there was 
no counter affidavit by the concernéd officers. Thé Collector, in-his affidavit, 
would set up consent by the petitioner for taking’ the entire paddy available. The 
learned Judge; on the materials that Have been placed before him, is not for accep- 
ting the consent pltaded. There was material for’the leammed Judge to find that 
the petitioner was willmg only to measure out the excess paddy he had. 
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Serious charges of seizure without any requisition order, arrest of the.petitioners 
and refusal to release the petitioners on bail are made in Writ Petition Nos. 814 and 
815 of 1967. In the counter-affidavit, it is admitted that no eae order was 
made and it was not stated that the officers were of Opinion that the petitioners 
were taking steps to evade the provisions of the Order. The learned Judge finds 
that in the circumstances made out by the records, there was.no justification for 
the entry; search and seizure and arrest of.the petitioners. -~ 7 


One thing emerges from the above statement of facts, that questions of consi- 
derable public importance in the enforcement of the emergency food grains procure- 
ment provisions arise for consideration. The learned Advocate-Gen would 
maintain before us the validity of the order on three grounds. First he rests on 
Articles 358 and 359 of the Constitution. The second ground is that as a law rele- 


ting to acquisition and ‘requisition, the impugned order falls under Article g1 (2) 
and, therefore, is immune from attacks based on Article 19 (1) (f). The third 
ground is that Article 14 is not violated by the grant of discretion to specified officers 
of the Government having regard to the nature of their duties. It is said that they 
are responsible officers and their functions under the order require discretionary 
power of sufficient latitude fo lmeet the variety of situations that may be found in 
the enforcement of the order. -The Advocate-General would explain away thẹ 
absence of any reference in the preamble to the order that the State Government 
was satisfied as to the necessity or expediency of the order, by drawing our attention 
to various orders issued under the Act, the preambles to which do not contain any- 
thing to indicate whether the Government was satisfied about the necessity. or expe- 
diency of the orders. It was faintly urged that the necessity or expediency was 
self-evident from the exercise of the powers in the prevalent circumstances. 
It was pointed out that the léarned Judge. has himself noticed that it is a notoriqus 
fact that paddy was the problem of the State-and that it was'in acute shortage at 
the time when the impugned order was passed. Te ae 


It is well established that the presumption is of the constitutionality of a law. 

And we start with this that the stark reality that has been confronting our country for 

the past several years is that there are not cnough focdstuffs to-go round, and pa:ts 

-of the country are frequently found in the throcs of famine. Since the Second World 
War there have been a sucession of Acts, Rules and Orders for the, control of the pro- 

duction, supply and distribution ofand trade and commerec-in essential commodities 

under which term have been included foodstuffs and food crops. Such regulations 

neccessarily involve restrictions on the citizen’s rights’ to acquire, hold or ‘dispose 

of property and free practice of his occupation, trade, business or profession. ‘The 

Essential Commodities Act, 1955 with which we are immediately concerned, 
received the assent of the President on: the ist April, 1955-replacing the Essential 
Supplies oop ty Pcwers) Act (XXIV of 1946) to similar: purpose. -< The 
life of Act XXTV o 1946 had been extended from time to time till the Escential 
Commodities Act, i955 (X of 1955) (hereinafter referred to as the Act) was placed 

‘on the statute book as a permanent control measure. The Act, it must be scen, is 
only an enabling Act. It enables the Government whenever there is nced or it is 
expedient to exercise powers under the Act. But the Act by it:elf is not an emer- 
gency provision. It only arms the Government with powers to meet certain emer- 
gencics, difficulties in' economic, trade and commerce fronts, difficulties in the 
production and distribution of essential commodities, including foodgrains. It is a 
Central Act passed by:Parliament in the interests of the general public, for the control 
of the production, supply and distribution ` of and e and commerce in specified 
commodites. The dominant purpoze of the Act and its intendment, as may. be 
seen from section 3, of the Act, is to secure equitable distribution and availability 
at fair price of specified commodities. Section 2 (a) defines “ essential commodity” 
and we find it covering foodstuffs, includjng edible oilsceds and oils, and food crops 

including crops of sugarcane. Section 3 of the Act enumerates the power of the 
Government under the Act and, when the power to control production, supply and 
distribution, etc.,, could, be availed of. Sub-section (2) of section 3 refers to the 
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varied and “manifold measures that may be adopted for effecting the object. 
Section 4 refers to the powers that may be conferred and duties that may be imposed 
by an order under section 3 upon the Central Government or.the State Government 
or officers and authorities of the Central Government or State Government. Section 
5 provides for delegation of powers by the Central Government by means of a notified 
order to the State Government or such officers or authority subordinate to the State 
Government or Central Government.. Section 7 provides penalties for contraven- 
tion of orders under section 3, and certain contraventions carry punishment with 
imprisonment extending to three years.’ A reference to the Act shows that the mak- 
ing of orders under the section is the exclusive privilege of the Central Government. 
A State Government directly has no such power or privilege. But the Central 
Government can delegate the State Government with powers under the Act. The 
delegation contemplated by section 5 can be effected onl by notified orders specify- 
ing the matters in relation to which and ‘conditions abject ‘to which the pcwer is 
exercisable, .The delegated powers under the Act can be restricted and need -not 
cover the entire ambit of powers posses:cd by the Central Government under the 
Act. Apart from delegation, the Gentral Government, under section 4 may confer 
on the State Government, certain’ powers-under orders pasted by the Central Govern- 
ment under section: 3. The orders passed by the Central Government under the 
provisions of the Act would be subordinate legislation as a delegate of the Parliament 
and .the Central Government-is empowered by Parliament to further delegate ‘its 
functions and powers under the Act to the State Governmient or such officer or 
authority suborainate to the State Government. There is-a provision, sub-section 
(6) in the Act-that every order made under section 3 by the Central Government or 
by any office: or authority of the Central Government shall be laid before both the 

cuses of Parliament as soon as it is made- This provision provides -saft guards 
‘against the abuse of powers ; it is a check on the delegated powers. ‘The Central 
Government by G.S.R. No.- go6, dated gth June, 1966, in exercise of the powers 
conferred for delegation under section 5 of the Act delegatcd to the-State Govern- 
ment certain powers under section 3 in relation to foodstuffs. The material 
-part of it runs thus: f BS 


“ G.S.R, g06—In éxercise of the powers confened by section 5 of the Essential 
Commodities Act, 1955 (X of 1955), the Central Government hereby directs— 


- (a) that the powers conferred ‘on-it by sub-section (1) af section 3 of the 
-said Act to make orders to provide for the matters specified in clauses (a),+(4), 
(c), (8), (6) (F), (A), (4), (£) and (j) of sub-eection (2) thereof shall, in relation 
`“ to foodstuffs, be exercisable also by a State Government subject to the condition:-— 


: (1) that such powers shall be exercircd by a State Government subject to 
7 oe directions, if any, as may beissued by the Central Government in this bchalf 

Itis in pursuance of this delegated’ power that ‘the impugned order was made 
‘by the local State Government on the 28th of Junc 1966, arming its officers with 
extensive powers for the procurement of paddy and rice. At that time, there Was 
in force the Madras Paddy- and Rice (Declaration and Requisitioning of Stocks) 
Order,- 1964, issued in exercise of the powers conferred by sub-rule (2) of rule 135 
of. the -Defence of India Rules, 1962. The provisions thercin werc practically 
identical and the impugned order was pasted in supsersession of the order undcr 
-the Defence of India Rules. The order comes in as one made under powers con- 
‘ferred to meet an emergency. The respondents before us who invokcd the special 
-jurisdiction of ‘this Court have complained of arbitrariness and excesses by the 
officials who have -been charged with the exccution of tlic provisions of the order. 
The learned Judge, Kailasam, J., found no material to reject the complaints made 
by -the petitioners before-him.. Before us, there have been no arguments on-facts 
-or‘on the merits of the complaints. The learncd Advocate-General would confine, 
as already stated, his arguments to the legal validity of the impugned order. Of 
"course, it was submitted that in fact there have been no such excesses as complained 
‘of, and that the officers at the highest levels, at any rate been scrupulously‘fair in 
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enforcing the provisions of the order. But clearly there should have been at least 
some overzcalousness somewhcre as the substantial charges regarding the seizure 
of stocks in one case even without the requisite order and arrests have not been 
denied. The powers are wide and affect the rights of the citizens. It is said that 
there is emergency necessitating the drastic curtaifment of rights in relation to food- 
grains. But the very fact that the administration feels that there is emergency 
makes the responsibility of the Court greater and more solemn. Emergency cannot 
be allowed to serve as a cloak for constitutional breaches and violations; .to permit 
violation of the rights of citizens unwarranted by the Constitution on the ground 
of emergency is to permit abuse and misuse of the emergency situation. Courts 
have the sacred duty to keep the balance between the requirements of the larger 
interests of the nation and the fundamental rights guaranteed to the citizens. In 
Liversidge v. Sir John Anderson’, Lord Macmi cautions Courts not to adopt 
even in war times canons of construction different from those followed in peace 
times.. War was considered: no justification for any relaxation of the vigilance of 
Courts in seing that law is obzerved. Adopting the. words of Lord Atkin in that 
case, I would say that laws in this country should speak the rame language in emer- 
gency as in normal times and that Courts even in periods of cmergency have to 
be “alerttosee that any coercive action is justified in law”. Restraints on the 
guarantccd freedom of the subject can only be under law and not by exy executive 
ukate. . This is no damper for under the Constitution ample powers reasonably. 
required are found providing for any situation. aioi ae 
We shall first take up the argument for the State that the subject cannot rely 
upon the fundamental freedoms under Articles 14 and 19, as the President’s 
proclamation of cmergency declared on.26th of October, 1962 unde: Article 352, 
clause (1) is in operation. Articles 358 .and 359 are relied upon by. the - State. 
On the proclamation of emergency under Article 958, the provisions of Article 19 
are automatically suspended. Under Article .359 where a proclamaticn of 
emergency is in operation, the President may by order declare that the -right to 
move any Court for the enforcement of such of the rights conferred by Part III as 
may be mentioned in the order and all proceedings pending in any Court for the 
enforcement of the rights sc mentioned shall remain suspended for the period during 
which the proclamation is in force or for such shorter period as may be specified in 
the order, In exercise of the powers under Article 359, clause (1), the President 
has suspended the enforcement of the rights conferred under Articles 14, 21 and 22 
of the Constitution during the operation of the proclamation of emergency if the 
person has becn deprived of any such rights under the Defence of India’ Act, 1¢62. 
The suspension of rights under Part III is limited in its scope. As pointed out in 
Ananda v. Chisf Secretary, Government of Madras. i 


‘This order can be invoked only in. cases where persons have bcen deprived 
of their right under Articles 14, 21 and 22 undcr the Defence of India Ordinance 
or any rule or order made thereunder. In other words, if the said fundamental 

‘rights of citizens are taken away otherwise than under the Defence, of India 
Ordinance or Rules or Orders made thereunder, the Presidental Order will not 
come into operation.” 3 ` 


So we are ònly left with the suspension of Article 19 under Article 358 of the Consti- 
tution. Persons affected otherwise than by the Defence of India Act, can certainl} 
invoke Article 14 if their rights thereunder are invaded. The impugned order here 
is not by virtue of powers conferred under the Defence of India Act, but under the 
powers conferred under the Essential Commodities Act. The earlier order with 
reference to the same matter and im similar terms issued on the 14th of August, 
1964 which the impugned order has superseded, was one under Rule 125 of the 
Defence of India Rules, 1962, and that was immune from attacks under Article 14 


: ; 7 
: I 


1. L-R. (1942) A.C. 206. 163: (1957) 2 S.C.R. 406 : A.LR. 1966 S.C-657, 
2, (1967) 1 S.C. 272 : (1967) MLJ. (Cr) 6 
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The Advocate-General' submits that as the impugned order was issued during 
the tion of the proclamation of emergency, it is at zeny rate Immune from 
se on grounds based on Article 19. The view of our learned brother, Kailesam; 
J., to the contrary relying on the decision in Tuticorin T. & C. Corporation (P.) Lid. y: 
State of Madras, is questioned: The learned Judge following the said decision: 
holds that though the order is a post-emergency order pzssed in 1966, it should be 
taken as ini purspance of pre-emergency Icgislation, that is, the Essential Commodi- 
ties Act, 1955,-and so-it should be held that Article 358 of the Constitution will 
not deprive a pen of his rights under Article 19 of the’ Constitution. On this 
reasoning the learned Judge would hold that’'the impugned order jis liable to be. 
questioned as an infringement of rights under Article 19: While we are -alro of 
the view that the order could be challenged under Article 19, our reasoning is on 
slightly different grounds. Merely on the ground that the-order is in pursuance 
of a pre-emergency legislation it ce nnot escepe the bl: nket cover from attack under 
Article 19 provided under Article 358. Admittedly it is a post-emergency law and 
during the operation ‘of the proclamation: of emergency Article 358 removes the 
inhibition of Article 19 from a State making eny law-or taking any executive action ^ 
That the power to make law qr take eny cxccutive action h-s been derived ‘from a 
Gap Sages Act, is not/made an exception to the application, of the Article. 

Tuticorin T. & C. Corporation (P.) Lid.-v. Stats of Madras!, what was questioned 
was the constitutionality of a law made anterior to the proclamation of emergency. 
The Legislature had passed the Act dnd the President’s assent to tHe lew had ‘been: 

iven before the ‘proclamation of emergency. The Act had been publish-d béfore 
proclamation of emergency.: The Act provided that it shall come into force 
on such date as the Government may by a notification appoint and the notification 
pores the Act mto force in-certain districts of this. State was dated ‘8th of 
eptember, 1964, that is after the proclamation of emergency. The learned Judge 
eld that the law was made when the Legislature passed it, the President accorded 
his assent and the Act was placed on the statute book. As that was a date anterior 
to the proclamation of emergency, the eggrieved parties were not denied the right. 
to impugn the law.on: the ground ‘that it offended Article 19.of the Constitution. 
What was impugned was not just the post-emerg: ncy notification. Here what is 
impugned-is the very post-emergency order. The provisions of the order in question 
are stated to offend Article 19 of the Constitution. Clearly, therefore, the' ruling 
relied upon cannot apply for assailing the order under Article 19. r 


. . But the order is, made;under section 3 of-the Essential Commodities Act and 
subject to the limitations under which orders end notifications could be issued under 
the Act. ` Article 358 could save the order only from objcctions founded,on Article 
19, but not from other infractions of law or lack of the requisite power in the lew 

ing‘authorities. As an order made by the delegate under powers conferred 
under section: 3 of the Essential Commodities Act, 1955, the validity of the order 
could be examined to see whether it is within ‘the ambit of that ‘ pre-cmergéncy 
legislation. Section g of the Act which-provides for making orders must be presumed 
to provide for orders which are constitutionally sound. When Parliameni’s powers 
are circumscribed by constitutional limitations its delegate empowered to act under 
the power granted by Parliament cannot travel beyond and. pass unconstitutional 
` - As a pre-emergency Act whose constitutional validity is assumed, orders passed 
Uy virtue of the powers granted under the Act must pass the gauntlet of Part III 
of the Constitution. - If the impugned order is violative of Article 19,-it fails for 
want of the necessary delegated power undcr the parent legislation or as exceeding 
the limits of the parent legisation. There has been no amendment of the Act after 
the proclamation of emergency re-vitalising it as -a post-proclamation legislation, 
sheltered from attacks based on Article 19. If section 3 of the Act could ‘on 
ib langu=gé sustain an ordér “vidlative of Articlé 19, then ‘section 3 itself is void 


1. (1966) 1 M.LJ. 313. 
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and so: the delegate could pass no order thereunder: As pointed out in State of 
M.P. v. Bharat Singh, Article 358 which suspendst he provisions of Article 19 during 
an emergency dec 2 the President‘under ‘Article 952 is in terms prospective; 
after the proclamation of emergency nothing in ‘Article ‘19 restricts the power of 
the State to make laws or to take any executive action which the State but for the 
lei contained in Part JII was competent to make or take. Article 358, 

owever, does not: operate to validate.a legislative provision which was invalid 
because of the constitutional inhibition before the proclamation of emergency. 
In that case acting under section 3 of the Madhya Pradesh Public Security Act, 
XXV of 1959 a pre-proclamation of emergency Act, an order was passed on 24th 
April, 1963, severely curtailing the movements and’ actions of. a person. “When 
objections based on the continuance of the state of emergency were raised to the 
challenge by the petitioner under Article 226 of the validity of the’ order under 
Article 19 (1) (d) end (¢), the Supreme Court observed: 


eb Sai leateed ..++...the Act was brought into force before the declaration 
of the emergency by the. President., If the powet conferred by‘section 3 (1) (b 
authorised the imposition of unreasonable restrictions, the clause must be deem 
to be void, for Article 13 (2) of the Constitution prohibits the State from making 
any law which takes away. or abridges the rights conferred by Part-III, end laws 
` made in -contravention of Article’ 13 (2) arẹ to the extent of the contravention 
.-void. - Section 3 (1) (6) Was,. therefore, void when enacted and was not revived 
when the proclamation of emergency was made by the President.” 
Ifan order made under powers conferred by the Act is-void at its mception for lack 
of power, there is no need for its being subsequently ean aie under Article 19. 
Only if it is- an otherwise valid order, it could not be challenged under Arti 
19 during the period of emergency. ` In this connection by way of analogy reference 
may be made to the observations of the S Court in Ghulam Sarwar v. Union of 
India*,. where it is pointed out that the walidiey of en order made by the President 
under Article 359 could be questioned if it violated the provisions of Article 14: 


~ “ The President hs to make an order declaring that the right to move a Court 
m respect of a fundamental right or rights in Part III is suspended. He can 
only make an order which is a valid one: An order making an unjustified 
discrimination in suspending the right to move a Court under Article 14 itself, 
will be void at its inception. It is a still-born order. It cannot be said that 
this involves an argument in a circle. This argument ignores the distinction 
between the order and the effect of that order. If the order dogs not violate 
Article 14, it can validly take away the right to move the Court to enforce Article 
, ra,” ! ph ae - - 


In Narendra Kumar v. Union of India?, the validity of certain orders made by the 
Central Government under section 3 of the Esscntial Commodities Act came up 
for consideration., The validity of the Essential Commodities Act was not challen- 
ged. It was inter alia contended for the Union that as the petitioners before the 
Supreme Court (the petition was under Article 32 of the Constitution) had not 
challenged the iry Sia the Essential Commodities Act and had admitted the 
A of the Central Government to make an order in exercise of the powers con- 
erred undcr section g of the Act it-was not open to the Court to consider whether 
the order made by the Government violated any of the fundamental rights under 
the Constitution. The petitioners had contended that their rights under Articles 
19 (1) (f) and Ig (1) iy were invaded and were not saved under Articles 19 6) 
and 19 (6). Overruling the contention of the State, Das Gupta, J., speaking for 
the Court observed: ; es ie sw 





1. (1968) 1 S.CJ.-173 : (1968) M.LJ.(Crl.) 3.. (1960) S.CJ. 214 : (1960) 2 S.C.R. -375 
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_ “When, as in this case, no challenge is made that section 3 of-the Act is ultra 
vires the Constitution, it is on the assumption that the powers granted thereby 
do not violate the Constitution and do not empower the Central Government to 
do anything which the Constitution prohibits.. It is fair-aznd proper to presume 

that in passing this Act the Parliament could not possibly have intended the 

words used by it, viz., “may by order provide for regulating or prohibiting 

the production, -supply ənd distribution ‘thereof, and trade and commerce in”, 

to include a power to make such provisions even though they may be in: con- 

, travention of the Constitution.’ The fact that the words “in accordance: with 

_ the provisions of the Articles of the Constitution” are not used in the section.is 

Í of no consequence. Such words have to be read by necessary implication in 

every provision end. every law made by the Parliament on any day after the 

Constitution came into force. It is clear therefore that when section 3 confcrs 

powers to provide for regulation or prohibition of the production, supply. and 

distribution of eny essential commodity it gives such power to make any regulz- 

. ton or prohibition in so far as such regulation and hibition do not violate eny 

tal rights granted by the Constitution of India. Le US ae GS 

> _It is therefore necessary for us, to consider, even though mala fides on the part 

. of the Government are not alleged, whether the law made by the Central Govern- 

ment by way of subordinate legislation, is a law, which though abridging or taking 

`- away the rights conferred by Article 19 (1) (f) and (g), is withm the saving 
` provisions of Articles 19 (5) and 19 (6).” _ > S 


- Viewed from this angle we cannot shut out of consideration Article 19, when 

examining the validity of the order, see Chanam Ram v. `Statë of Pnnjab!, The 

difference between subordinate legislation and law of a sovereign Legislature is 

that the subordinate law making body is bound by the tėrms of its delegated or 

detived authority. A subordir ate legislation must not be in excess of the statutory 

ese authorising it, nor repugnant to the statute or to the general principles of 
w: 


1 SOG 


The learned Judge Kailasam, J., has found that the order is violative of both 
Articles 14 and 19 of the Constitution. Before we examine the provisions ` of the 
order in relation to these Articles on the merits, there is the other question raised 
that Article 14 is- not available -as the order is law falling ander Aricle g1 (2). 
The only requirement for the validity of the law, the Advocate-General submits, 
is that the conditions laid down under Article g1 (2) must be satisfied: The learned 
Judge Kailasam, J., sumg up the position in ‘vy. Taluk Supply Officer? 
with regard to the applicability of Article 19 (1) (f) thus at page 718. Dn 

“ If the law is one restricting the right of a citizen to acquire, hold and dispose 

of the property, the restriction should be reasonable and should be in the interests 
-of the general public. If the law is one falling under Article 31 (1) the depriva- 
tion of property should be by authority of law. But -the n is enti to 
„protection under Article 1g (1) (f) of the Constitution. When the law relates 
-to acquisition and requisitionmg-of property for a public purpose by transferring 
the ownership or possession of the property to the State or to a corporation owned 
or controlled brile State, Article g1 (2) is applicable and the person is not entitled 
- to the protection under Article 19 (1) (f) of the Constitution. But heis entitled 
to reasonable compensation which shall ig equivalent of the value of the 
property that is.acquired or requisitioned. It will thus be seen ifthe impugned 
order falls under Article 31 (1) or 31-(2) the n would -be entitled to reason- 
- able compensation. But if it falls under Article 31 (2) the person would not be 
- entitled to the benefits of Article 19 (1) (f) and he cannot claim that: the law 
amounts to an unreasonable restriction on his right to acquire, hold and dispose 
, of property. If the order is held to fall under Article g1 (2), the acquisition of 
a ŘŮĖ—— aaaea 
1. ALR. 1965 Punj.'74, 77. © 2. LL.R. (1968) 2-Mad. 679. - 
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the whole of the stock of paddy cannot be questioned as amounting to unreagon- 
_ able restriction.” : 


Then the learned Judge proceeds to consider whether the impugned order is law 
relating to acquisition or requisition of property.under Article 31 (2) of the Consti- 
tution and holds that it is not a law under Article 31 (2). Therefore, it is held that 
the protection of Article 19 (1) (f) of the Constitution would be available to the 
respondents herein. We do not think it necessary to examine at length for these 
appeals, the relative scope of Article 31 (1) and Article 31 (2) with reference to 
Article 19 (1) (f).. The decisions of the Supreme Court held that where the depri- 
vation of property does not amount to acquisition or requisition as postulated in 
Article 31 (2-A) the law has to satisfy the test of reasonable restrictions contained in 
Article 19 (5). -When-the law amounts to acquisition or requisition then Article 19 
hes no application, but it must satisfy the requirements of Article 31 (2). Article 
g1 (2) contains within itself the extent of challenge available -to a person whose 

is compulsorily acquired or requisitioned. On this part of the case 
the learned Advocate-General submits that as the case before us for the respondents 
could be oe. of under Article 14 itself, we may defer determinmg the question 
of applicability of Article 31 (2) and the further question whether the order is 
assailable under Article 19 (1) lA of the Constitution for another occasion if it 
should arise. It is not contended that if the matter falls under Article 31 (2), 
the protection under Article 14 is not available. The availability of Article 19 (1) 
(f) to the aggrieved respondents in these appeals has been examined by the 
learned Judge as dependent on the question whether the impugned order could 
be considered as a law relating to acquisition and requisition tallmg under Article 
31 (2) of the Constitution. ce 


The case for the respondents under Article 19 (1) (f) may be summarised 
thus; As the Preamble to Act X of 1955 shows, the Act is in ed to provide, in 
the interests of the general public, for the control of the production, supply ‘and 
distribution of, and trade and commerce in, certain commodities. Section 3 
which empowers passing orders under the Act provides for making orders where 
the Government is of the opinion that it is necessary or expedient so to do for main- 
taining or increasing supplies of any essential commodity or for securing equitable 
distribution znd availability at fair prices, to regulate or prohibit the production, 
supply and distribution thereof and trade and commerce therem. The various 
ways in which the equitable distribution and availability at fair priccs of the con- 
trolled commodities may be effected are indicated in sub-section (2) of section 3. 
Sections 3-(2) (d) and 3 (2) (f) are the relevant provisions in the context of the 
present cases. Sub-section (d) provides for regulating by licences, permits or other- 
wise the storage, transport, distribution, disposal, acquisition, use or consumption 
of, any essential commodity. The acquisition therem clearly contemplates in 
the context acquisition by private parties also. Sub-clause (f) prior to its amend- 
ment in 1957-ran thus: ; f i 


“« +. for requiring any person „holding in stock any essential commodity to 
‘sell the whole or a specified part of the stock to such person or class of persons 
` and in such circumstances as may be specified in the order.” - - 


Ex facie sub-clause (f) before its amendment provided for directions for sale of 
commodities to private individuals and not acquisition by the Government though 
the expression “person” may be strained and interpreted to include also a Government. 
In Ramrichpal v. The State’, it was held by the Calcutta High Court that the Govern- 
‘ment -had.no ‘power under the law as it stood without an amendment to empower 
it to order a stock-holder under section 3 (2) (f) to sell to the Government or its 
officers acting as agents of Government. Under the Act as it originally stood 
there was no specific provision for transfer of rights m property in favour of the State. 
Nor can it be said that there was provision in the Act for requisition of stock within 
DOF CAN IE DE: Oe ee eee eae en 
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the contôtation of the expression as found jn Entry 42 of List III “acquisition and 
requisitioning of property.” “Requisitioning” contemplated there is clearly not the 
requisition referred to in the marginal heading to clause 4 of the impugned order. It 
does not appear to be used there asa term of art.. No doubt acquisition by the 
State or an order for sale even. in favour of private ms may where the law 
warrants it be preceded by a requisitioning order. argument for the respon- 
dents is that for the order to be a law under Article 31, (2) it must be one directly 

ling under Entry 42 of the Concurrent List. Article 31 (2-A) -provides that 
where a law does not provide for the transfer of the ownership or right to possession 
of any property to the State or to a corporation.owned or controlled by the State 
it shall not be deemed to provide for the compulsory acquisition or ‘re uisitioning 
of property, notwithstanding that it deprives Eny person of his property. . The object 
‘of the Essentiel Commodities. Act having regard to its Preamble and the visions 
in section 3 particularly would properly make it licgislation falling under. Entries 33 
and 34 in the Concurrent List.. In .1957 by Act XXVIII of-1957 doubts cast by 
the decision in Ramrichpal v. Tha State 1, was removed end section 3 (2) (f) amended 


| 


1 


ONAN for requiring any person holding in stock any esscntial commodity -to sell 
the whole or specified part of the stock to the Central Government or State 
Government or to en officer or agent of such Government or to such other person 
or class of persons znd in such circumstences as may be specified in the order.” 


This pravision -is an enabling provision indicating one of th: several ways in which 
the object of the statute could be atteined. The State could itsclf z cquire‘end store 
foodgrains for subsequent distribution. But the object of the acquisition isto serve 


of paddy ofa er is acquired for the State, he could not question it as an unreason- 
Able ctete of power. “When the Icgislative power could be exercised under two 


‘cannot be inferred from the Act that no such prejudice was intended, the proper 
thing would be to place the législation under the entry in which there c=n be no such 
prejudice.” It is a well established Principle in thé construction of entries that large 
‘and liberal construction must be Put on the legislative power -and the power under 


.under more than one entry, a part under one- legislative power end another art 


lation falls on the trspassed-field.- For a law to fall under Article 31 (2), it must 
satisfy the requirements of Article 31 (2) and 31 (2-A).° “In character it must be a 
cele contemplated under Article’ 31 (2-A). The law im question is in respéct 
of production, supply and distribution of, and trade and commerce, in certain 
commodities and the: impugned order relates“ ‘to foodstuffs: “Ex “facts it 
falls under Entry 39. i ` os aed i 


This argument has found acceptance before the learned Judge Kailasam, J. 


E ATR, 1958 Cal, 257., 
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As against-this tht’ case for th¥ résporidents, for the Staté the arguznént is straight 

and simplė. The Act and, thé order clearly contemplate acquisition of the comino- 
dites by the State also for distribuffon. The impugned -ordér refers to requisition. 
Thé State car aċquire and stoke exsential Commodities for subséqirent distribution. 
That can properly be under: a hw falling under Entry 4%. Whenever fare is 
acquisition by the State it id a nidtter falling undér Article 31 (2). 
No authority with réference to the Act and order in question, considering the 
matter and holding, the law as one falling under Entry 42, has been referted to. 
The few cases to which our attention has been drawn refer to Entry 33 as the source 
of legislative power. No doubt in Atulya Kumar v. Director of Procurement qand Supply, 
the provisions of the West Béngat Foo ins (Intensive Procurement) Order, 1952, 
promulgated by thé Government of West Bengal under the Essential Supplies 
(Temporary Powers) Act was considered as falling under Article 31 (2). Under the 
order there in question. every producer could be directed to iver to the Director 
of Procurement and Supply or amy person appointed by him the available sutplu of 
pee Serpe The Act ir that case was assailed On the ground that it offended against 
the fundamental rights guaranteed under Articles’ 19 (1) (£$), 19 (1) (£) and 31 (2). 
‘There was no question as under what entry the législation fell. It was prior to the 
fourth constitutional amendment: ‘FHe-aggrieved parties relied on Article 31 (2) also 
on the requirement as to fairness of compensation. It was held that Article 19 was 
not available and the legislative enactment empowering the Government to acquire 
property of citizens compulsorily for public purpose attracted Article 31. It was 
‘observed that what had to be considered in such cases was the question of compensa- 
tion and it was irrelevadit whether the law, imposed reasonable restrictions on the 
fundamental rights conferred by Articlé 19 (1) (f) and 19 (1) (g). Tt was said : 


« But this would be true onfy im a case where the legislative enactment is one 
for acquisition simpliciter. Whete it if a composite piece of legislaticn like 
the present Act which we are considering, we have to distinguish that: part of it 
which deals with acquisition from” the rest.” re ab gs 

‘The problem in ouf view is not the consideration of the legislative power under the 
entries. The lists deal with distributicn of legislative power between the States and 
Centre and there is no conflict of Iegislative powers here. Both the entries are under 
the Concurrent List. The question under what legi lative head a particuler law 
falls will be material if the competency of the islature in ing. the law, is put 
inissue. We are here concerned with particular acts or dealings of the Government 
under Article g1 (2). Of course any act of compulsory acquisition by the State can 
only be under authority of law and that is a requirement of Article 31 (2). If a 
particular act of the Government taken by itself is factually an act of acquisition or 
réquisition by the State or a corporation owned or controlled by the State, that is, 
there is physical or constructive transference of possession of the commodity to the 
State or to a'corporation gwned or controlled by the State then the law under which 
the action is taken will fall for consideration under Article 31 (3) and its constitu- 
tionality has to be considered accordingly. The law which authorises the acquisi- 
tion must be that of a competent body. It may be maintained under any legislative 
list not necessarily directly under Entry 42: There. may be a valid or permissible 
n t t on the field of Entry 42. As noticed in the Calcutta decision above 
cited, the order in question may be considered as a composite piece of legislation. 
In some cases the procurement may be an act of acquisition by the State. In other 
cases it may not be so. A modern State may quite properly while making laws 
under Entry 33 proceed to acquire and store pederalns as buffet stock for subsequent 
issue to regulate prices and make'it available toa sections of its pople at fair prices. 
Whether it may acquire for ading for profit under Article 31 (2) we necd not 
consider here. Where if is nót a colourable act it appears tó us that the State could 
insist that in considering the validity of any acquisition falling under Article 31 (2) 
the limitations ‘of Article rg have no place. In the State of Rajasthan v. Nath Mal 
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and Mitha Mal}, the Supreme Court considered the Rajasthan Foodgrains Control 


Order, 1949 and held that the first portion of clause 25 of the order relating to the 
freezing of stocks of foodgrains did not violate Article 19, (1) (f), because such freez- 
ing of stocks of foodgrains was rearonably related to the object which the Act was 
intended to achieve, namely, to secure the equitable distribution and availability 
at fair prices and to regulate transport, distribution, disposal and acquisition of am 
e comrapaity such as foodgrains. However, the Supreme Court held that the 
last portion of clause 25 which enabled the acquiring atibority to acquire the stock. 
at such prices as it thought fit, was void both under Article 19 (1) (g) and Article 
31 (2). It was held that it placed unreasonable restrictions on carrying on trade or 


on the question. But this case of the State has a vital bearing on Article’ ‘14 
as Article 19 can be elbowed out by the State only in cases falling’ under Article 
31 (2), and there can be an area where Article 19 may be called in that is cases where 
there is no acquisition by the State as defined under Article 31 (2-A). 


with a view to s ing compliance with the provisions `of the o Or to satisfyi 
himself that the provisions have been co: pied with. The ae to the T 
from search which is a process exceedingly arbi in character by insisting as a 
pre-requisite that the officer should have reason to that a contravention of: the 
order has becn is being or is about to be committed is not found in clause 5. Mae 
seizure could be had under the clause of paddy or rice in respect of which an officer 
suspects that any provision of the order is contravened or about to be contravened. 
There can, be no doubt about the highly arbitrary character of the powers conferred. 
for search’ and seizure. Clearly the occasion does not warrant such drastic powers, 
feave alone the question that the Powers conferred are in -excess 'of the delegated 
authority to issue orders. The State Government’s powers under -the Act being 
limited to laws in conformity with the fundamental ‘rights, clause 5 as violative of 
Articles 19 (1) (f) and 19 1) has to go and has, therefore, been struck down. 
Quite properly-‘the learn vocate-General does not question the correctness of 
the order striking down clause 5. In fact clause 5 has been re-cast on the gth of 
July, 1967 itself. We shall, therefore, leave out clause 5 and proceed with the 
consideration of clause 4 of the order. ; J 


The marginal heading for clause 4 is Power to requisition of paddy and tice. The 
clause is the centre piece of the order and runs thus : : à 

“The Commissioner or the Secretary to the Government, or any District 
Collector or any District Supply Officer or Revenue Divisional Officer or any 
- Officer authorised in this behalf by the Government may, by an order in writing 
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require any person holding any stock of paddy or rice or both within his jurisdic- 
tion to sell the whole or a specified part of the stocks at the controlled price to the 
Government or to an officer or agent of the Government or to such other person 
or class of persons and in such circumstances as may be specified in the order and 
on such order being made, such person shall sell such stocks in accordance with 
such requisition.” = 
The learned Advocate-General conceded before Kailasam, J., that the provision in 
the clause for an order directing a party ie ee oe E T both at the 
controlled price is not in accordance with the provisions of the Act and, therefore, 
itis not valid. The concession is fair and justified. Section g (3) of the Act regulates 
the prices to be paid when an order is made on a person to sell any essential commo- 
dity under this provision. Sub-section (3) of section 3 runs thus: 

“ Where any person sells any essential commodity in compliance with an order 
made with reference to clause (f) of sub-section (2), there shall be paid to him the 
price therefor as hereinafter provided :— 

(a) where the price can, consistently with the controlled price, if any, fixed. 
under this section, be agreed upon, the agreed price ; i 
(b) where no such agreement can be reached the price calculated with refer- 
ence to the controlled price, if any ; i i i i 
(c) where neither clause (a) nor clause (b) applies, the price calculated at 
the market rate prevailing in the locality at the date of sale.” ~ f 
There have been two amendments to section 3—(3-A) and (3-B). We are concerned. 
with (3-B) inserted by Act XXV of 1966 which runs thus: 
“ (9-B) Where any person is required by an order made with teference to 
clause (f) of sub-section (2) to sell any grade or variety of foodgrains, edible 
oil seeds or edible oils to Central Government or a-State Government or to an 


foodgrains, edible oil seeds or edible oils has been issued under sub-section (3-A) 
or any such notification having been issued has ceased to remain in force by efflux 
of time, then, notwithstanding anything contained in sub-section (3), there shall 
be paid to that person such price for the foodgrains, edible oil or edible oils 
as may be specified in that order having regard to— 

(i) the controlled price, if any, fixed under this section or by or under any 
other law for the time being in force’ for such grade or variety of foodgrains, edible 
oilseeds or edible oils ; and ` 

(ii) the price for such grade or variety of foodgrains, edible oil seeds, or 
edible oils prevailing or likely to prevail during the post-harvest period in the arca 
to which that order applies. ; : - 

..  Explanation.—For the purpose of this sub-section ‘“‘ post-harvest period ” 
- in relation to any area means a period of four months beginning from the last day 
of the fortnight during which harvesting opcrations normally commence.” 

Sub-section (3-A) provides that if the Central Government is of opinion that it is 
sary so to do for controlling the'rise in prices, or preventing the hoarding, of any 
foodstuff in any locality, it may’ by notification in_the official gazette, direct that 
notwithstanding anything contained in sub-section (3) the price;at which the food- 
stuff shall be sold in the locality in compliance with an order made with -reference 
to clause (f) of sub-section (2) shall be regulated in accordance with the provisions 
of this sub-section. Detailed provisions are. found thereunder for the price payable 
to the seller. Any notification issued under sub-scction (3-A) shall remain in force 
for a period of three months. The power of the Central Government under sub- 
section (3-A), it is stated, has not. been delcgaicd to the State Government. We 
have, therefore, to. leave out of account sub-section. (3-A) and consider the matter 
under sub-section (3-B). It is obvious that the price provided as payable to the 
seller in clause (4) of the order is not in accordance with the provisions of the Act 
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fotad ih sub-stttion (3-B). Under the order the seller is given the controlled price 
orly. Under sub-section (3-B) tht controlled price is only one of the factors that 
goes ih the dëterminetioti of the price. payable to the seller. The price has to ‘be 
having’ régard to the coritrolled price, if any, and the price for,the grade or 
Variety of foodgrains prevailing ór likely to prevail during the post-hatvest period in 
the area to which the order applies. The area having regard to the context of the 
ee E On ee Both the controlled price and the market 
vice in thé locality aré taken into consideration, obviously to give the producer 
ir and reasonable price for the foodgrains he is deprived of. Afier the insertion 
of sub-section (3-B) in the Aci any order fixing the price must be in accordance with 
sub-section (3-B). Thè following principle set out in Maxwell on Inlerptetction of 
Statutes, eleventh edition at page 290 will apply: : 


“< Tf rules are made-under a statute, sections of which are later repealed and 
reenactéd in a nutrower form, the tules fst bs tut down so as not to conflict 
with the narrower statute.” ha ty i 


When clause 5 of Central Goverimitnt notification under the Sugar (Control) Order, 
1955 issued under section 3 of the Esstntial Commoditits Act, 1945 was chall 
inter alia on the ground that the price for sale of sugar was fixed arbitrarily and the 
impugned notification was bevond the ambit of the authörity conferred undèr section 
3 of the Act, in M/s. D.S. & G. Mills v. The Union of India}, the Supreme Court 
inted out that thé ptice is' to be fixed aftér taking into account all reasonable 
Ba which go into the consideration of price fixation—{i) price or minimum 
price fixed for sugarcant, {#) manufacturing cost, (ii) taxes, (iw) reasonable 
margin of profit for producers and or trade and (0) dny incidental es. The 
price paid must be fair and reasonable and, it should not be arbitrary. -Here it 
is not even in accordance with the -proyisions of the parent Act giving directions 
in the matter of fsation of.price payable to the seller. ` - oe 
. [tis relevant to notic hére’ that undpr“the order the såle can be tö the State or to 
a corporation dwned or cdntrolicd by the State or to a third party, à private indivi- 
daab.' Viewing as an act of Yoquisifion of requisition falling under Article 31 (2) 
when the-sale is in favout of tht Sigté, then thé réquirements of Article 31 (2) in 
regard to compensation pafable for thé acquisition have fo be satisfied. The parent 
Act certainly specifies principles for detetminifig corhpenisation. ‘The impugned 
order ‘deviates from the principles set oyt therein and, therefore, is outside the 
imbit of the Act. If the matter falls under Article. 31 (2) and compensation is 
termined in accordance with the terms of the Ar ie the law providing for the 
acquisition cannot be questioned on the ground that the com ation provided 
is not adequate. But to precltide judicial scrutiny, the law providing compensation 
Has to provide for ‘fayment'of a'just “equivalent for the commodity acquitéed or Jay 
down principles which will lead to the result. As has been pointéd out by ‘the 
Supreme Court repeatedly in several cases recently the. latést being Union of India v. 
Metal Corporation of India*, tò avert judicial strutiny of the compensation, the princi- 
ples laid down must be relevant to: the fixation of compensation and not arbitrary. 
Then only, the adequacy of the resultant product cannot be questioned in a Court 
of law. The validity of the principles laid down for ascertiining compensation ‘will 
fall- within ‘the ae scrutiny. After referring to the earlier cases ante question 
of compcnsation, Supreme Court summarised the position under Article gr (2) 
thus at page 642: | l i ig 
: “ Compensation under Article gr (2) of the Gonstitution means a ‘just equi- 
ent’ of what the owner has been deprivea ; and (2) the value of land at an 
‘anterior date is presumed to.be no compensation within the meaning of the said 
Article. . After the Gonstjtution (Fourth Amendment) Act, 1955, the Court had 
„to construe in two decisions tht amended provision of Article 31 (2) visa-vis the 
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‘compensation’ found therein. The first decision is that ip 


expressjon Q 
Vajracdu y. Special Deputy Collector! There this Court observed at page 1023: 
e A sazutiny of the arhended Article discloses that it açoeptcd the meaning of 
the expressions ‘ compensation’ and ‘ principles’ as defined by this Court 
in Mis Bella Banerjee’s case’. And it held that, jf the compensation is illusory 
or if the principles prescribed are jrrelevant to the value of the property at ar 
abqut the time of its acquisitign it can be said that the Legislanure committed a 
i fraud on power and therefore, the law is bad.” ` ’ 


The gecjsion emphasises that the principl¢ must be’ such as to chable the ascertain- 
ment of jts price, at or about the time of its acqyisitjon. Judged under Article 31 @) 
also the provision jn clause 4 regarding the price fails in its validity. The of 
gives no choice to the procurement officers, but to pay only the controlled price, 
whether it has any relation tp the fajr price or not. - The proyision as to the price 
is pot çondycive to the determination pf the cpmpensation payable under Article 
31 (2) yiewed as an act of acquisition, and clause 4 will fail before the. requirements 
of Article 31 (2). We haye no data about-the gontrolled price, the formula on 
which it is ba whether in a given area it will satisfy the requirements of Article 
31 (2) as laid down by the Supreme Court.” Tf the sale directed by the officers js 
to g private party, it would fall on the groynd of arbitratiness and unrcaconablencss 
as regards the price. Expropriatory provisions must satisfy the test of reasonable- 
ness and fairness having regard to all relevant factors. The object of the Essential 
Commodities Act, 1955, is to control production, supply and distribution of, and 
trade and commercé: in, i iti 


and availability at fair prices any essential commodity. The control of price at 
all stages, from the procurement stage to the stage’ of rale to the actual consumer, 
must hąyç a releyant nexus and stand spray as reasonable within the intendment 
Act. ati i under clause 4 of the order is a vital 
limb of the clause and it may be that the economy and the scheme of pocorn 
extent centre roupd the price payable at 


no relation whatsoever to the economic or fair price pf a commodity at the time of 
procurement. - It may be low or may be higher. Market price jn a given locality 
is a te wae depends on several factprs. The p mar 


likely to prevail during the post-harvest period of the area. The determination of 
the price, of course, has ultimately to be with the administration. Economic 
factors cannot be overlooked and it must. be determincd with fairness to al} cons 
cerned. The factors considered as reasonable by the‘Supreme Court in M/s-D. $. and 
G. @ Mills v. The Union of India cited already mutatis mutandis supply a working 
basis. To be reasonable a farmer cannot be compelled: to part with the produce 
raised: by him at a loss, that is, at-less than what costs-him to produce. Equally a 


The next limb of clause 4 of the impugnetl order, the subject of severe attack, 
is the provision therein enabling specified officers ‘of the Government re iring any 
person holding any stock of paddy or'rice;or both to sell the whale.or ified part 
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he may be left with just enough for seed purposes and for meeting the expenses of 
cultivation when the same is payable in kind. To demahd upcn such a grower 


“ The grower though he may not be entitled to any special claim as a producer 
of paddy, he will at least be entitled as A member of the public to the quantity 
of paddy which is necessary for his Personal requirements. It would not be in 
the public interest to deprive him of such a minimum requirement.” | 

The learned Judge refers to sections 60 and 61 òf the Civil Procedure Code m this 
regard. Under section 61 the State Goverhment may, by general or special order 
published in the official gazette, declare that such Portion of agricultural produce, or 
ree Fon p Sriciiltura] produce, as may appear tó the Staite Government to be 


the case of all agriculturists, or of any Class of agriculturists be exempt from liability 
This 


Article 19 (1) (f) and 19 (1) (£), it must be reasonable and in the interests of the 
general public. The peasantry in this land constitute the bulk of the public and 
that has to be borne in mihd: ; 


The question, whether clause (f) of section 4 (2) of the Essential Supplies 
{Temporary Powers) Act, 1946, authorising the. compulsory sale of the whole of 
the stock of an essential commodity without providing for immtmity frorn sale of 


requirements of the owner; contravened Article 19 (1) (f), came up for considera- 
tion before a division Bench of the Oris High Court consisting of Jagannadha 
Das, C.J., and Narasimham, J., in Bhajaram v. State of Orissal. The determination 
of the question became academic, as the paddy that been procured disappeared 
long ago and a fair price for the paddy. procured was offtred by the Government. 
T, the. obiter dicta of the learned Judges may be referred to usefully. Adver- 
ting to the argument on behalf of the citizen that if the law itself did not provide 
for immunity from compulsory sale of that portion which was n for the 
ily requirements of the owner such a law would be unreasonable and invalid 
notwithstanding the fact that in administering the law the competent authority 
might pats a reasonable order, Narasimham, l., remarked ‘that there was some 
force in the contention because the impugned ises authorise the compulsory sale 
of the whole of the stock of paddy -of a person if the authority concerned considered 
that such an order. was necessary for securing the equitable distribution and availa- 
> _ Li - 
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bility at fair prices of that essential commodity, and that if in exercise of that power 
if a competent authority directed the sale of the whole of the stock of paddy in a 
particular area and sent-it elsewhere thereby reducing the inhabitants of that arca 
to starvation, the order, however unreasonable it might be, would be a valid order 
-under the impugned clause. The karned Judge Jagannatha Das, C.J., remarked 
with reference to the argument of the invalidity of clause (f) of sub-section (2) 
of section 3 of the Act as being inconsistent with the fundamental rights guaranteed 
under Article 19 (1) (f), that it appeared to be prima facie correct. The learned 
Advocate-Cencral having regard to the force of the contentions on behalf of the 
agriculturists, had to an extent at kast to concede before Kailasam, J., that the power 
to requisition the entire stock could not be justified as a reasonable restriction under 
Article 19 (1). Before us the learned Advocate-General would get round Article 
19 (1) (7) only by contending that acquisition or requisition would fall under 
Article 31 (2) of the Constitution. It is said that procurement is generally by 
the Government or its agents. “Tf Article g1 (2) is out of the way, there can be 
no doubt that the power is unreasonable. There has been.no attempt to sustain 
ne vad of the procurement of the entire paddy otherwise than under Article 
31 (2). ara ; 
We shall now take up for consideration whether clause 4 is vidlative of Article 
14. The argument is that untrammelled and arbitrary power is vésted with certain 
officers of the Government without any guidance as toin what cases they may require 
a person to part with the entire stock of paddy or rice or both and in what cases 
they may leave him with a part. It is left to the uncontrolled discretion of the 
officer as to the proportion of the commodity that will be left even when he decides 
leaving a pz The power to call upon the sale of the entire stock of paddy or 
rice or both may be exercised by a heirarchy of officers from the Commissioner of 
Givil Supplies down to the Revenue Divisional Officer and also by any officer 
authorised in this behalf by the Government. -No doubt the parent Act itself 
ides for procuring the entires tock of a specificd esecntial commodity. Section 
3 (2) (f) of the Act enables the passing of an order requiring any person holding 
in any essential commodity to scll the whole or a specificd part of the stock to 
the Central Government or a State Government or an officer or agent of such 
Government or to such other person or class of persons and in such circunitances 
as may be specified in order. The delegation provision, section 5, provides 
for delegation of authority to make orders under section 3, by (a) such officer or 
authority subordinate to the Central Government, or (b) such State Government 


8th Py 1966, in relation to foodstuffs provides only that the powers under s¢ction 
3 (1) to make order with reference to the specificd classes in sub-section (2) of tec- 
tion g be exercisable by the State Government. The notificd order delegating powers 
itself does not specify any officer or authority subordinate to the State Government 
who may make o f 


in the direction. Now by clause 4 of the order we find a further delegation provid- 
ing for specificd officers to make orders as provided for under section 3 (2) (f)- 
The only condition that the Central Government imposes when delegating powers 


Government in that behalf. Sub-section (6) provides that every order made under 
this section by the Central Government or by any officer or authority of the Central 
Government shall be laid before both the Houses of Parliament as soon as it is made. 


delegated to any officer or authority subordinate to the Central Government. 
The orders are also to be laid before both the Houses of Parliament. So far as the 
orders made by the State Government's officers under clause 4 of the impugned 
order are concerned, there is no such safeguard, as far we are able to see, providing 
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agaist unreasonable and arbitrary orders. ‘Clause 4 repeats the Provisions of 
section 3 (2) (f) and dck gates its delegated powsr. 2 has been no errant 
before ‘us whether such duh gation is invalid. e shall procecd on the basis that 
there is no invalid duk gation; but it does affuct the question whether the discretion 
is vested arbitrarily without provision for check or control. | he scope of Artic 
has been repeatedly laid down by the Supreme lourt and it is netdless to dilate 
upon the scope of the Article much. Recently in State of Andhra Pradesh v.` Raja 
Reddi!. it is said: = 
“While the article prohibits discrimina tion it permits classification. A 
statute may expressly make a discrimination betwe persons or things or may 
confer power on an authority who would be in a position’ to do so. Official 
arbitrariness is more subversive of the ‘doctrine of equality than statutory discri- 
mination. In respect of a statutory discrimination one knows where he stands, 
- but the want of official arbitrariness can be waved in ail directions indicriminatcly. a 


The Act. itself, of course, enables the passing of an order requiring the whole of 
stock or specified part thereof.to he sold. But the Act js an enabling stafute in 


cotton and woollen textiles, iron and steel, paper including 

duding ol ted and ojl, and so on. 
The (xntral Government may by notifid order declare any-other commodity as 
an essential commodity for the purpose of the Act provided it is a commodity with 
respect to which the Parliament has T to mi laws by virtye of Entry 33 in 
List TII in the Seventh Schedule to the Constifutian. Naturally, therefore, Guders 


or stocked -purely for a of sale. Variety of situations may arise and to 
achieve the object of the Le orders have to be issued having regard to the commodi- 
ties in question. Viewed from this angle, the provision : 
anly rants Powers to do the needful in a given situation do not appear to be invalid. 
) ts passcd under the Act will have to stand the test of law under the Constitytion. 
Ancillary and procedural Provisions and guiding principles in the matter of enforcc- 
ment of the Act which are absolutely necessary for reasonable exercise of the powers, 
máy find their place in the orders promulgated r the Act. In a given case, 
the law will be ‘the order promulgaicd under the ct even as the impugned order 
under consideration. ‘As ‘an enabling statute, the Act does not stand by itself. 
The Act is suppjemented by the orders passcd thereunder and if the orders passed 
thereunder ‘aré violative of the constitutional limits, it is sufficient if they are 
struck down. The Act can stand. As pointed out in the beginning, the Essentiak 
Commodities Act contemplates only valid and lawful orders being made thereunder, 


orders that would stand before Part III of the Constitution. 


discretionary power ‘to executive officers of the Government may be seen in the 
following observations in Yakus v. United States? : 


I. (1968) 1 M.LJ. (S.C.) 6 : (1967) 28CJ. (8.C.) 6 : AFR. 19%7SC 1458, 1468 
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“Nor does the doctrine of separation of powers deny to the Congress power to 
dipect that an administrative officer properly designatcd for that purpose have 
ample latitude within which he is to ascertain the conditions which Congress 
has made pre-requisite to the operation of its legislative command. Acting 


to ascertain whether the will of Congress been obeyed, would be justified in 


J 


Can jt be said in these cases that the order disclosed sufficient standards for the 
officer to deci c whether he has tọ procure the: entire stock or a specified part P 
Will it be possible for an agorir party to complain that the procurement in his 

: ? What standards can he rely on? Can he point his. 
at any ryle or law and say that there has been excessive or hostile discrimina- 
tioh in the procuremeyt? Y there is no standard to guide discretion, the 
officer can say that it was jystified by the law which gave him discretion. Excessive 


discretion unregulated by any policy or standard can provide a cloak for the male- 
volent, the misinformed or the corrupt. There is nothing to judge whether the 
law is followed. ‘There is wide room to exercise privilege, show favouritism, wreak. 
vengeance or spite and still be within the letter of the law. It will be difficylt for i 
the affected to establish the irelevancies which have led to his being singled out- 
It is here that considerations under “Article 19 and Article 14 overlap. Some 
adminjstrators may find this approach rather annoying. Democratic methods are 
irksome to the qver-zealous administrator and equally to the few who can command, 


manner is wholly ixgmaterial in considering the validity of the clause. It cannpt. 
be said that the discretionary power vested in the officers under clause 4 is not 


ing in what cases the entire stock should be procured and in what cases a part 
should he left out. In M/s. Dwarka Pradad v. State of Uttar Pradesh?, wherein the- 
Uttar Pradesh Coal Control Order, 1953 was impugned, Mukherjea, J., observed: 
“The more formidable gbjection has been ‘taken on behalf of the petitioners 
against clause 4 (3} of the Control Order which relates to the granting and. 
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“A statute may not make any classification of the Persons or things, for the 
purpose of applying its provisions but may leave it to the discretion of the Govern- 
ment to select and clas:ify persons or things to whom its Provisions are to apply. 
In determining the question of the validity or otherwise of such a statute the Court 
will not strike down the law out of hand ar Aig eae no classification appears on 


tion of arbitrary and uncontrolled Power to the Government so as to enable it to 
‘discriminate between Persons or things similarly situate and that, therefore, the 
‘discrimination is inherent in the statute itself. In such a case the Court will 
strike down both the law as well as the cxecutive action taken under such law. aTa 


at fair prices. One can conceive of a Government- Order which may be harsh 
and wholly unreasonable, by directing without room for discrimination, that every 


-Article 14. It was stated by the learncd Advocate-General that the administration 


“It may also be remembered that this Power is vésted not in minor officials but 
in top ranking authorities like the Commissioner of Income-tax and the Central 
Board of Revenue who act on the information supplied to them by the Income- 
tax Officer concerned, This Power is discretionary and not necessarily discrimi- 
natory and abuse of power cannot be easily assumed where the discretion is 
vested in such high officials ” 


But the power involved in that case was the power to transfer the case of a particular 
assessee from. the incomc-tax officer of the area in which he resided or carried on 
‘business-to arly other income-tax officer if the exigency of the tax collection warranted 
the case, It was pointed out that there was no fundamental tight in an assessee 
to be assessed in a particular arca or locality, and that it was not an absolute right 
‘but subject to the exigency of tax collection The difference if any, of transfer was 
not a material difference but minor deviation from the general standard and would, 
therefore, not amount to the denial of equal rights, Bhagwati, J., who delivered 
the judgment of the Court proceeds to point out at page 410 : 
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“ "There is a broad distinction between discretion which has to be exercised with 
to a fundamental right guaranteed by the Constitution and some other 
right which is given by the statute. Tf the statute deals with a right which is not 
fundamental in character the statute can take away but a fundamental right the 
statue cannot take away. Where, for example, a discretion is given in the matter 
of issuing licences for carrying on trade, profession or business or where restrictions 
are imposed on freedom of stc., by the imposition of censorship, the 
discretion must be controlled y clear rules so as to come within the category of 
reasonable restrictions, Discretion of that nature must be differentiated from 
discretion in respect of matters not involving fundamental rights such as transfer 
of cases, An inconvenience resulting from a change of place or venue occurs when 
any case is transferred from one place to another but it is not open to a party to 
say that a fundamental right has been infringed by such transfer. In other words, 
the discretion vested has to be looked at from two points of view, viz., (1) Does 
it admit of the possibility of any real and substantial discrimination, and (2) does 
it impinge on a fundamental right guarariteed by the Constitution? Article 14 
can be invoked only when both these conditions are satisfied.” 
In clause 4 it is manifest that both the features that could invalidate it under Article 
14 are present. The learned Advocate-General drew our attention also to the 
recent decision of the Supreme Court in Board of Revenus v. R. S. Shaver, arising 
out of search and seizure by the officers of the commercial tax department under 
the Madras General Sales Tax Act. The following observations (at page 66) of 


E S E nineio. The Tact that the Aci Eom power to Government 
to empower any officer is therefore no reason to ike it down for, as we have 
said, the Government will see that officers úf proper status are empowered.” 

We are not striking down the clause in question merely on the ground that any 

officer may be authorised by the Government to pass orders under clause (4), and 

the low position of an officer may, facilitate hostile discrimination. The ground 
of invalidity we. fnd here is something more substantial—the lack of any policy or 


de partial: Is it to be decided ad hoc or ad hominum and on what principles? The 
operative order emanating from the powers conferred by the skeletal legislation, 


gate of the Central Government. ‘The vice is the absence of criterion for classifica- 

tion. We may in this connection quote the observations of the Supreme Court 
in K. T. Moopil Nair v. State of Kerala’: 

“Tt is one of those cases where the lack of classification creates inequality. It 

is, therefore, clearly hit by the prohibition to deny equality before the law con- 


of the-exercise of discretion by the Government in respect of the selection con- 
templated by rection 7. -~ -= -. l i 








1. gig6n ZITI 919; (1968) 1 ML J. ($C) ALR. 1968 S.C. 59 (66.) 
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The rule pf law which forms a fmdamental principle of pyr Constitution means, 
as pointed oyt by Dicey in his Jatrodystion to the Study of the Law of the Constitution 
tenth edition, at page 202, quoted with approval by the Supreme Court in Sigts of 
M.P. y. Bharat Singh}; ; : 
eee errr ates in the. first place, the absolute supremacy or predomi- 
nance of regular law as opposed to ithe influence of arbitrary power, and excludes 
the existence of arbitrariness, of ‘prerogative, òr even of wide discretionary 
authority on the part of the Government.” `. ieee wee 
The learned Advocate-General in the course of 
there are certain extcutiye instructions for leaving out to the farmer paddy for his 


and an aggrieved party cannot rely upon their breach, In matters affecting the 
rights of parties, such ‘instructions are no Protection and can have no place in a 


Even if it be contended that some licy or guidance as to the extent of - 
i E here i kaoter naina eats use 

4 violative of Article 14, and this based on the acceptance of the argument of the 
Advocate-General that where the procurement is by the State jt would be & case 
of acquisition and isition falling under Article 31 (2). The Advocate-General 
submitted that since the: Procurement hy the Government would be acquisition ‘by 
the State, the aggrieved citizen cannot invoke Article 1g (1) (f). If he could, he 
provision enabling procurement by the Govern- 


ment or to an officer or agent of the Government or fo such other person or class of 
Persons as may be specified in the ordér, that is, the officer could either direct the 
sale of paddy to the State or to a priyate individual. On his exercise of discrtion the 
Procurement would fall either under Article SP eres exclude recourse by ‘an 


I with his rights under Article 19. ‘No rule or regulation has been brought 
to our notice that would guide the discretion of the officer in this matter. As it 
stands, a wide and yn ised power js iven for selecting the areas where, or the 
Persons from whom; the procurement wo d be by the State itself. Is the case of 

vernment p ent to be determined by fields, villages, taluks or districts ? 
Who decides upon it?_ What is the -stick for the classification between areas 
of : ; 


could be no complaint that the entire stock of paddy or rice without leaving any- 
thing even for the immediate needs qf the producer has been commandeered. 
Tho result is that clause 4 permits two procedures ; a harsher and more onerous 
one curtailing the rights of the subject to, a considerable degree and the other reason- 
able in its restrictions. ‘The choice of the procedure as it stands today being left to 
the coricerned officer, clearly the clause has to be. struck down as violative of Article 
14. Of course if the principles. ing the extent-of the levey is indicated in 
the order itself and the price payable is fair, no question of hostile discrimination 
- could arise whether the acquisition falls under Article g1 (1) òr Article gt (2). 
But as clause 4 now stands it has to be struck down. . a>: : ‘ 

To a question from the Court My, Y.P. Raman, karned Counsel appearing 
for the respondents, fairly conceded t striking down of clauses 4 and 5 by itself 
need not result in invalidation of the entire Order. Clause 3 of the Order provides 


4. 28 O.R. 454: (199 1 8 CI IB: 1173. 
(1968) Me Dy Fas ve A EA tog? S.C. 1170, 
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for declaration of stocks of paddy and rice. It could stand byitself. Section 3 e) 
4h) of the Act enables the passing of orders for collecting any information or statis 
-with a view to regulating or prohibiting ea of the matters mentioned in the section. 
But on another ground, the absence of ‘ormation of opinion by the Governmétnt 
of the necessity oféxpediency of the in question; the entire Order has to fail 
as wanting in sanction. e i S ae ews 

As we have been’ repeatedly pointing out, ‘the State Government is acting 
in this sphere as legate of thé Central Government. The Central Govern- 
ment has delegated to the State Government certain of its powers, to make orders 
ünder section 3 of the Act., But for añ order to be rhade under section 3, as, a condi- 
tion precedent, the Government has to form án opnion that it is necessary or 
expedient zo to co for maintaining or increasing supplies of any essential commodity 
or for securing their equitable distribution an availability at fair price. The 
impugned order does not state the Goveriiment’s satisfaction of the necessity or 

iency for the order. In the affidavit in Writ Petition No. 815 of 1967 a specific 

-point is taken of the absence of eny indication m the order ‘that the State Govern- 
ment was satisfied of the necessity or expediency for the order. It is averred that 
the very justification and basis of the ordet under section 3 is founded upon a neces- 
sary precedent satisfaction of the concerned Government. In the counter-affidavit 
filed by the State with referer-ce to this specific fequiremient, all that is stated is: 


“So long as the Essential Commodities Act specifically mention the standards 
or the polices for the exercise of the power-of requisition, it is not necessary, 
that any order issued by virtue of such powers should also make- mention of the 
expediency of passing such an order.” : 


‘Obviously, the point taken for the réspondents has been missed by the Staie and 
has not been met squarely. In Hamdard Dawakhana x. Union of Indiat, the validity 
of Fruit Products Order, 1955. promulgated. by the Central Government under 
section 3 of the Estential Commodities Act, 1955, came up for consideration. 
Refeiring to the powers under section 3 (1), thé Supreme Court observed at page 

SIJI; o- ba See nee ; À . 


“ This power, of course, can be exercised on’y if the condition procedent pres- 
cribed by section g (1) is satisfied, and that is that the Central Government should 
be of opinion that it is neces or expedient to regulate the production of any 
essential commodity for one of the purposes mentioned by it.” 


Meeting the nent that the Fruit Products Order was valid becatise it did not 
purport to say that before it was passed, the Centra] Government had formed an 
opinion that it was necessary ór expedient to issue the order, the Supreme Court 
remarked at pago 1172. 

“Wr. Pathak contends and rightly; that the condition prscribed by the first 
part of section 3 (1) of the Act is a Condition precedent and it is only when and 
„after the said condition is satisfied that the power to issue a regulatory order can 
‘be exercised by ‘the Central Government. This contention again cannot be 
allowed to be raised for the first time in appeal, because if it had been raised before 
the High Court, the respondents would have had a-chance to mect it. It is 

` tine, as Mr. Pathak contends, that in the absence of ahy specific averment made 
by the Fruit Order that the Central Government had formed the necessary opinion, 
-no presumption can-be drawn that such opinion had been formed at the relevant 
timie; but it would have been open to the respondents tò prove that such an opinion 
had been formed at the-relevant time; and it cannot be suggested that the faihire 
to mention that fact expressly in the Fruit Order. itself would preclude the respon- 
dents from proving the said fact independently. That is why" we find Mr. 
Pathak cannot be permitted to urge this contention at this stage.” - - 


t (1965) 28.C.R. 192 : ALR. 1965 S.C. 1167. 
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for the passing of the impugned order has not been complied with. Before us, the 
learned Advocate-Gencral, submitted that it is not necessary that the formation 


does not depend on ‘the order itself revealing cither by reference to it in the preamble. 
or in the body of the order of the formation of the requisite opinion by the sed DESA 
A list of various orders issued under the Essential Commodities ct, 1935; where 


opportunity to prove that the requisite opinion had been formed at the relevant 
tme. The order in the piesa ae has not been struck down merely on the ground. 
of the absence of a recital as to the formation of the requisite oppinion in the order 
itself, but upon the absence of any material for inferriùg that the opinion has been. 
formed by the State Government before making the order. In Swadeshi Cotion 
Mills v. $. J. Tribunal}, where the Court had to consider a similar provision in 
section 3 of the Uttar Pradesh. Industrial Disputes Act, ‘the requirement there 
being formation of an opinion by the State Government thatit was necessary 
or expedient to do so, the Supreme Court observed at page 1386 : - 


“ The power to ass an order under section g arises as soon as the necessary- 
fies required thereunder is formed: This opinion ig naturally formed before 
- -the order is made. If therefore such an opinion was formed and an order was 


after to pub‘ish the order, the formation of the opinion is not recited will not 
take away the power to make the order which had already arisen and Jed to the 
- making of the order. The yalidity of the order therefore does not depend upon. 
. the recital of the formation of the opinion in the order but upon the actual forma- 
tion of the opinion and the making of the order in consequence.”- oe 


The argument of the.Advocate-General based on the presumption as to the regula- 
rity of official acts and reliance upon the promulgation of ugra order by 
the Governor of Madras is answered in the following observations of thè Supreme 
Court at page 1387 in the above case: i ae OU), ae 
“ We cannot t the extreme, argument of Shri Aggarwala ‘that the mere 
fact that the one ha i 


case the Court will presume the regularity of the order including the fulfilment 
of the conditions precedent; and then i 
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legality of the order to show that the recital was not correct and that the condi~ 
tions precedent were, not in fact complied with by the authority.” ; 
For the State, reference was made to Krishnayya v. Siate of. Andhra Pradesh’. But 
this decision cannot advance the case of the State. : l 
The objection taken for the respondent is not a mere technical one. Drastic- 
could be taken by the State and its enforcement entrusted to a whole hier-- 
archy of officials. The Government has to exercise its mind and consider whether- 
the situation, demanded the assumption of such , and the iency of the- 
course. These are matters to be`determined at the highest level of the Government 
fo its subjective satisfaction. Matters of policy and expediency are executive func-- 
tions, and if the opinion had not been formed at the relevant time, the fact later 
on the State stands by the order is neither here nor there. The State Government 
is here acting as delegate of the Central Government and of the Parliament which 
permitted the delegation, the pre-condition for its exercise of the delegated power 
being the formation of opinion as to the necesmty or expediency for the order. In. 
the absence of such an opinoin, the Government has no power to issue the order. 


Having regard to the importance of the matter and the fact that the order is. 
for regulatmg and providing for equitable distribution of paddy and rice, despitc- 
objection by Counsel for the ndents, we invited the | Advocate-General 
to satisfy us even though it was the appellants state that the Government had formed. 
an opinion before the issue of the order in question. To facilitate the production 
of the relevant material, we also edjounrned the hearing. But the Advocate- 
General could not satisfy us that the Government was at the relevant pomt of time 
satisfied about the necessity or expediency of the order. The Advocate-General 

laced before us certain files relating tothe passing of the order in question and_ 
ly stated that it does not appear that the matter went up to the stage of consul-- 
tation at the ministerial level before passing of the impugned order. We regret 
to notice that a matter of such considerable importance affecting the rights and. 
liberties of the people does not appear to have considered by any Minister.. 
As we have stated earlier, there was current then, the Madras Paddy and Rice 
(Declaration and Requisitioning of Stock) Order, 1964 issued under tule 125 of” 
the Defence of India Rules. As a routine måtter. in supersession of that order,, 
the present order under the Essential Commodities Act has been issued. From. 
the notings on the files produced, it appears to have been thought sufficient if orders. 
tinder the Defence of India Rules were re-issued under the Essential Commodities. 
Act, utilising the occasion for mcorporating whatever changes were considered. 
necessary. 

The executive power of the State vests in the Governor; it ig exercised by him, 
directly or by officers. subordinate to him in accordance with the Gonstitution.. 
A Council of Ministrers headed by the Chief Minister advise the Governor in exercise - 
of his functions except where hë may under the Constitution act in his discrerion. 
The Government has made rules providing for Ministers to nope as in charge 
of particular departments and enabling the Minister in charge of a department to- 
dispose of cases before him and also authorising him by means of standing orders. 
to give such directions as he thinks fit for the disposal of the cases in the department.. 
We are informed that there is a Minister in charge of Food. The Madras Govern- 
ment Business Rules and Secretarial Instructions issued under Article 166, -clauses_ 
(2) and (3) were placed -before-us for our | and we understand therefrom . 
that while the Council of Ministers is ccllectively responsible’ for all executiye- 
orders issued in the name of the Governor im accordance with the rules, whether 
such orders are authorised, or by an individual Minister on a matter appertaining 
to his portfolio or as the result of discussion at a meeting of Couucil of Ministers. 
or otherwise, the Minister in charge of a department without prejudice to that 
position is primarily nsible for disposal of the‘ business appertaining to’ his 
department. It is seen from the rules that cases of roitme nature, or cases which_ 
the circulating officer does not consider to be of sufficient ‘importance need not be- 


i. (1968) 2 An.W.R. 211: AIR. 1959 AP. 292. 
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<irculatéd to any Ministér. It will be open to a Minister iti chargé of a department 
to direct that any case ii his department shall be submitted’to him for orders and the 
Secretary im the department shalt submit the cese to him ‘accordingly. Subject to 
the above provisions, the Secretary in each deaprtment shall ordittatily dispose of 
-cases which do not involve the adoption of any new policy or principle or ařė not 
-of such importance or special interest as to. require’ the orders of the Minister in 
rge. Proposals involving any important change of policy. or practice have tő go 
before the Council of Ministers. - It is not contended before us by the learned 
\dvocate-General that the secretarial approval which alone has been established for 
the issue of the order is sufficient. The very essence of domécracy is the sense of 
-ministeri responsibility and in a vital matter affecting public interests when the 
related Act requires the formation of the. requiste opinion, a matter of subjective 
satisfaction of the Government invplving questions of oan and policy, the 
vernment is not shown to have formed any opinion.. The order has lei issued, 
replacing as a-matter of routine an earlier order issued under the Defence of India 
Rules. The requirements for. the issue of the earlier order are’ entirely different. 
‘Different factors may have to be considered for passing an order under the Essential 
Commodities Act, though ‘there máy be. overlapping of the considerations. It 


it had never been. Action taken in the enforcement of the order cannot claim pro- 
tection 4s done in exercise of any valid law. oe 


In the result, the writ appeals fait and are dismissed with costs. 


Act, 1955, prior tò which this field of legislation w held bythe Madras Paddy 
and Rice (Declara 


“The appeals before us are of the same scope, and involve, substantially, the same 
arguments. Though cettain matters, such as the invalidity, on the relevant grounds 
-of attack, of an important part of th impugned order, namely, clause 5, providing 
for the inspection and seizure of stocks, were almost ax concessis before the 

Judge, Kailasam, J., has, nevertheless, devoted considerable space to the discussion 


as submitted by the learniód Advocate-General for the State, that the original uas 
which was part of-the impugned order, was recast arid reforthilated pondénts ite. 
prepared £ 


IH (Concurrent hist--Seventh Schedule or Entry 42'theréof, and on the aspect 
whe tho central part of the order, namel , Clause 4 thereof, is ultra vires, as viola- 


find myself in entire agreement with the conclusion expressed by mi Jearned 
Brother, and it would, thus appears to be hardly yd eve inepedient, 


t0'do'so, for the important reason that, upon one or two of the vital aspects of the 
case, I ami adopting a somewhat different persepective of approach. In the interests 
of brevity, I have condensed a great deal of the releyant scope of the argument, 


shall content myself with being as terse as possible, assuming the field covered b m 
Jèaritd btdther, and hence, this might be taken as complementary to ‘the Ri 





a i 
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It appears to me tg be imperative, at the outset itself, to frame the points that 
arise for our determination, as issues, for the simple reason that this mode of approach 
brings into sharp focus, the real constitutional implications which are involved. 
In one sense, the disposal of the writ appeals is a comparatively easy task. : Clause 5 
of the impugned order is patently unsustainable, as the said order stood, in the light 
of the guarantees under both Articles 14 and 19. of the Constitution; this was hardly 
disputed, though the learned Advocate-General has throughout maintained that th¢ 
order itself cannot be impugned under Article 19, on his two main arguments on this 
aspect. Actually, the clause wasrevised and formulated afresh, while the writ peti- 
tions were still pending. As I shall presently show, clause 4 of the order cannot 
be saved from the attack based on Article 14 of the Constitution whatever might be 
said about its immunity from being assailed under Article 19. This is a central and 
vital part of the order and if clauses 4 and 5 are thus not to be salvaged, very little 
of the order would remain ; the truncated remnant, may not justify retention in the 
form’ in’ which the order stands. `., ania 

., -The jssues may be set forth as follows :.. 8 


1. Is this order immune from attack, because it was promulgated: during thè 
emergency declared under Article 358 of the Constitution, and in the light of the 
suspension of the right to move Courts in respect of fundamental rights conferred ‘by 
Part III, provided for by Article 359. Or, as the learned Counsel for the writ peti- 
tioners contend, is thé order liable to be struck down even under Article 19, as it i$ a 
species of delegated degislation under sections 3 and 5 of the Essential Commodities 
Act X of 1955, which itself was a pre-emergency legislative measure? : 


2. Is the order immyne from attack under Article Ig of the. Constitution, 
‘becanse essentially, and in substance, it must be held to have been promulgated 
under Entry 42 of the Concurrent List, namely, the acquisition and requisition of 
-property, and not under Entries 93 and 34 of.the said List? In other words, can 
this immunity be inferred, by bringing the order within the scope of Article g1 (2) 
and (2-A), and not ünder Article 31 (1) of the Constitution of India? ar l 

g. - Per contra could it-be contended that, even if certain features relating to'a 
“piece sa eee under Entry 42 are evident in the order, it must be‘construed as 
substantially*under Entries 33 and 34, because of the principle of interpretation by 
pith and substance?» yates aa j 

4. If Article 19 (1) (f) read with Article. 19 (5) does apply, is the order, or 
material portions thereof such as clauses 4 and 5, liable to be struck down as opposed 
to this Fundamental Right? - _ E - a z pera Sear 

_ Is-the order liable to be assailed under Article 14? Ifso, are clauses 4 and 

5, liable to be struck down, as infringing Article 14?-- - ; 
6. Is the order liable to be struck down, even if it is brought within Articles 
-31 (2) and (2-A),'because of the absence of any governing . principles.for deter- 


-mining the just compensation, particularly in the light of sections 3 and 3-A of the 
-parent Act, namely, the Essential Commodities Act, 1955? — oe 


These are the relevant issues, and I propose to deal with them quite briefly. 

As far as Article 19 is concerned, my learned brother and I have both come to the 
conclusion that the matter might be left open, in the broad sense. On certain aspects 
we may be indeed in a position to express a definite view, but if Articles 31 (2) and 
31 (2-A) do apply, the learned Advocate-General might be justified in. contending 
45 ~ 
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that the authorities of the S s Court his position that, subject to 

imperative need for the inchisi nt aa ence inci ke of just E PA 
the terms ofthe order, the order cannot be assailed under icle 19. In other 
words, the tcan be sed; in the form ofthe terse proposition: that 
Article gt (2) is not‘delimited by Article 31 (1), and that it commences where 
Article 19 ends. But, even if the central the order, namely; clause 4is 


liable to be struck down under Article.14 clause 5 having already been virtu- 
ally struck down and re-formulated peedente lit, and if we further hold that there is 
no evidence before us,on which we can be satisfied, that the Government did promul- 
gate this order, . after arriving at the conclusion specified under section 3 of the 
Essential Commodities Act, which is an cssenti pre-requisite, then it would. 
clearly follow that the writ appeals must fail. Z 


-The situation with regard to Articles and is simple, arid clear 
doubt. The following authorities chy he acu ita : A 
Singh v. Stas of Punjab*, Ananda v. Chief Secretary, of Madras*, Durgadas v. 
Union of India?,.Jaichand Lal v. Stats of West Bengal‘, Tuticorin T. & C. Corporation 
(P.), Ltd. v. State of Madras®, a decision of a learned single Judge of this Court, and 
Narendra Kumar v. Union of India*: The. effect of this case-law is, inly, that as a 


picce of post-emergency legislation, or subordinate legislation, this order a protected 


what their Lordships of the Supreme Court stated in Ananda Nambiar’s Case: the 
simple reason is that the fundamental rights of citiens under this Article are bei 
affected this order, otherwise than under the Defence of India Ordinance or 
Rules or made thereunder. a bie os ; 


Even with ay tia Article 19, though this is a post-emergency legislation, it may not 
be immune from 
subject to rights guaranteed under Article 19. As. ty learned bro has pointed ou 
Hee a nen hese Sa At oan t adopted by the learned single 
Judge of this Court in Tuticorin T. 8 C. Corporation (P.) Ltd. v. Stats of Madras* In that 
case, the concerned Act had been enacted prior to 
and the President accorded his assent, by the Act being placed in the statue 
book on that anterior date.’ In the present case, ground is different ; it is the 
broad principle of constitutional law, that a piece of subordinate legislation A 
exceed the ambit or scope of the parent power. That power embodied in pn cae 
the Essential Commodities Act, is admittedly subject to the ights guaranteed und 
Article 19, and, as observed in Narendera Kumar v, Union of Indi € such words, that 
the power is subject to the guaranties qf the relevant Fundamental ghis, haveto be 
on a doctrine of necessary implication: On this ground, tho learned Advocate- 
General cannot contend that the order ‘is immune from: the attack based-on Article 
IPS aw yeas eee ye Sedan ee E 
But the learned Advocate-General does contend and with considerable force and. 
substance, that the order is immune from the attack based on Article 19, because it 
is also, partly at least, an order traceable to the powers of eminent domain’ under 
Entry 42 of the Concurrent List, My leamed brother has dealt so extensively with 
this matter, that I do not propose to cover the same _by any reiteration, IF 
we look to the doctrine of pith and substance asan essential principle of inerpretation, 
thete would appear to be much to be'said for the view that ¢ order really falls 
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within the ambit of Entries 95 and 34 of the List . But, assuming that the order 
falls also within the ambit of Entry 42, since legislative technique does not exclude 
the draft of a a legislative measue which is composite in the sense that it is traceable 
to more than one entry in the list, as the source of power, can we accept the proposi- 
tion that Article 19 must, ently, be exchided, because Article 19 really ends 
where Articles 31 (2) end gi l-A) begin? On this aspect, though we are not 
expressing any view, | desire to makeafew pertment observations before 


A valuable conspectus of the entire case-law on this aspect can be found in 
Constitutional Law of India (A Critical Study) by H. M. Servai (1967 Edn.) at page 531 
st stg. Wo have really to commence with Gopalan’s case}, the dictum is to 
found that if a citizens property had been compulsorily acquired under Article 32 
any right based on Article 19 CUNO wa Sona justiciable, as the property itself 
had disappeared. Thus, in. State of B v. Bhanji j and another®, their 
Lordships observed that both in Subodh Gopal’s Cass®, and Shrinivasa’s caset 
the Judges agreed that Artcle 19 (1) (f) and Article 31 (2) dealt with different aspects, 
30 pe ooo OF properly poao Ty aa 19 (1) ( f) could no longer be 
postulated, beann E POPTY been acquired, then it followed that Article 
19 (1) (f) could not be invo. , where Article 31 (2) held the field. In Smt. Kamala 
Bala v. Stats of West Bengal’, Bosc J., pointed out that, after the Constitution (Fourth 
Amendment) Act, 1955, Article 31 (1) of the Consitution cannot be construed -as 
excluding the opeation of Article 19 (1 Oe Oe cqui- 
sition or requisition, as con lated by Article 31 (2) read with (2-A) has the t 
of excluding the operation of Article 19 (1) (f), on the logic that I have earlier set 
forth. But, the question which can still be raised here for elucidation, conceiva- 
bly might be, what has to happen if a-writ of ition is prafed for, prior to the 
exercise of the act of eminent domain, so that the property is still in existence, on the 
ground that the act of eminent domain violates the guaranteed ight that every 
citizen can hold property under Article 19 (1) ( f), subject.to reasonable restrictions ? 
Conceivably, as Mr. V. P..Raman has -cven.in a case. where the single cent 
OF lind owned Dy a person, or Tus ula aio o. pandy; T rough to be acquired 
by the State, it could be held that this is a reasonable restriction under Article 19 (1) 

read with Article 19, (5), if the mterests of the public necessarily require such 
acquisition or isition. Such ge seb of approach has the advan that 
it avoids the di ty in holding Courts cannot interfere, where icle 19 is 
invoked, because that Article ends where Articles 81 (2) and Ga ammas 
the erty is no longer in existence by virtue of eminent domain. difficulty 
here is that the property would actually exist, if a-writ of prohibition bo prayed for 
impugning the contention that pubke interest requires a total deprivation of a right 
to hold some property. Hence it is to be noted that this is different from ‘the argu- 
ment that where Article g1 (2) and g1 (2-A) applied, Article 19 (i) (f) is no longer 
available, because the property must exist, and it has ceased to exait by virtue of 
the exercise of the power of eminent domain; The matter has to be left there, for 
in any event, jt is clear that the guarantees under Article 19 will not be available when 
the property has béen ‘acquired. _ Article g1 (1) cannot come into operation, nor 
Article 19, when the public interests do require the acquisition or réquisition of the 
propery O68 pete Whee beeen eee open meron eames 
produce of t land. -- D ; 

But, as my learned brother has referred to incidentally in his judgment Article 
gi (2-A) isa protection, only where the law provides for ia ee to 
property to the Stats or to a corporation owned or controlled by the Stats. we have to 
note that section 3 (2) (f) of the Essential Commoities Act itself gives a power to 
require a person to sell the stock, not merely to the State Government or its officers 





1. (1950) S.CJ. 174 : (1950)2 M.LJ. 42: 
(1950) S.C.R. 88. 
2. (1955) SCI. 10 : (1955) 1 $.C.R. 777. 


KEEK S.CJ. 127 : (1954) S.C.R. 587. 
1954) 8.C.R. 674. 
A.LR. 1962 Cal. 269. 


UDU 
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and, i the sale is arbitrarily to be in favour of other privae individuals, it is _very 
difficult to see how immunity under Article 31’ (2-A) could be claimed by the State, 


These aspects of the matter have to be left there, | as we are not eas these 
appeals upon the attack under Article’ 19. — >- > 


But it appears to me to be very clear indeed that the attack based on Article 
A a E E T T a 

étive of approach. Perhaps, the best way in which I could do that, would be 

bp ce the argument of the learned 'Advocate-General at its highest level, and then } 

tó ste whether clause 4 of the impugned order could survive even on such a resenta- 

tion of its justification. The argument might mm on some such lines, as follows. ‘ = 


. . Tho authorities on Article 14 are, indeed, well-known and it will not be now 
profitable to cover the greund that has been so ‘frequently covered in the past. ‘The 
ratio are to be found in-Ram Krishna Dalmia’s caset, Joyoti Pershad y. Umion Territory 
of Delki*, Moti Ram y. NE. Frontsir Railway? and M/s. D.S. 8 G. Mills v. The Union 
of Indiat, etc.. But ‘obviously, there is a distinction between a law which may be 
violative of Article 14, because it embodies an untrammelled power, which, may be 
exeraised. without any guideline or principle indicated for such exercise, and the 
individual act of some authority, deriving its sanction from a piece. of legislation, 
which act is impugned as arbitrary or excessive. This distinction, according to the 
leaned. Advocate-General, is of great importance,’ a to the concept of 
hostile discrimmation. It was emphasised by Chagla C.J., m Dhanraj-Mills Lid. v. 
B. K. Kocher’, that, where a subject comes .to Court an “challenges a. c act 
of an individual officer as being-in contravention.of Article 14, he is really seek 
protection, not. under that Article, but against a: dishonest, arbitrary or capricious 
act. .This proposition is claimed to have been approbated in Wath Mal v. Ths Com- ` Ù 
sr, Civil Supplies* and Dineshchgran v. Stats of M_B.7. According to the learned ; 
eee tig ete clause 4 ofsthe order vests a discretion in the . pro officers 
to procure the stock im - NS or in part, m the context of the discernible abject, 
natnely, the freezing: of food-grains,:\in. order to ‘secure equitable distribution and 
availability at a: fair price 5 vide the Mal, of the Supreme Court:in The State 
af Rajasthan ~. Nth Mal: and Ma. j = 7 aliga 
. Sọ: as there is js such a nexus between; the áho ne and the power embodied 
in, the l tion, Article 14 will not apply merely because. of any mance acts 
ok npn 9 or. sane .by, the concerned oficiali, 





R. S. ‘have, Have also been relied on, o a the dictum that 


“We have ‘no’ reason: to think that Government will not oo ‘offices of 
proper status to make searches.” 


1. (1959) S.C. 147 : (1959) SCR. 279 7. “1953 MB. 165, 
1959) 1 An WR. (SC.)'67 : (1959) 1 MLJ- 8. (1954) S.G, 404 : 1954) S.C Re “982: 
tse. CJ 67: AIR 1958 S.C. 538.. 9. U1 Gah VER 065 : 
2. (1962) 28. CJ 58 : (1962) 28.C.R.125: A 37,408 a ; 
TR. 1961 S C. 1602. ae 5. 
ATR s E Na za 
: (968) M-L J. (Cel ) 25 : (1368 968 / 
SAT ALR SCS / 


2 . 600. : 
4. (1959) S.CJ. 653: ALR. 1959 S.C. W.R. 


626. l 
5. LLR. (oa 335. 66. l i 
6. L.R. (1951) 1 Raj. 654. i 
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In substance, the ment is this. The power to seize stocks, in whole or in part, 
éan be reasonably related to the objective of freezing of stocks for the sake of equitable 
distribution and control of prices ; the economic situation is s0 acute and distressing, 
that the State’ has necessarily to take over and to exercise this power. Once that is 
conceded, and the power is derived from section 3 of the Essential Commodities 
Act itslef, it follows that Article 14 cannot be invoked. “Though the entire stock of 
one cultivator might be seized, and no stock at all might be seized from another 
cultivator, as Mr. V. P. Raman. has‘ pointed out, these inequalities are explicable 
in terms of the enunciated criteria. Th result from an exercise of power by a 
hierarchy of responsible officers and their fides must be assumed. In these terms, 
therefore, there.can be no general argument of hostile discrimination. If there are 
individual cases of arbitrariness or caprice, as Chagla, C.J., pointed out, that does 
not mean that the section must be struck, down under Aveta ta, but that relief 
must be given in the individual .cases, in a different form, but not under Article 226 
of the Constitution. This, as I understand it, is the highest level of the justification, 
in the arguments of the learned Advocate-General. 
. In my view, this argument has necessarily to fail, and does not withstand critical 
scrutiny. Clause 4 of the impugned order is devoid of any content whatever, with 
regard to any guideline or principle for requistion of the stock ; it may range, as 
Mr. V. P. Raman urges, from nil to the entirety. Serea pute be exercised 
by. any designated officer of the Government, and a sale of gram can be compelled 
in, favour of even a private person authorised by the Government. In our view, a 
statute which is so dificient in the enunciation of any principle behind the discrimina- 
tory power is per se violative of Article 14. Itis also violatiye of Article 14, on-another 
very important consideration. To the extent to which Entry 33 in the Concurrent 
List has been operative, with regard to parts or clauses of this order, Article 19 could 
be invoked by the agmina individual ; to the extent to which Entry 42 alone 
has been o tive, affected citizen is bereft of recourse to Article 19. This, 
again, involves an inherent element of hostile discrimination. : 


As far as the controlled price is: concerned the order suffers from a fatal lacuna 
or defect, in that it totally overlooks section 3-B of the Essential Commodities 
Act. This has been virtually accepted by the learned Advocate-General, whose 
argument was very faint, in attempting to repel this attack. The whole intendment 
of section 3-B, as I understand it, is that the controlled price should either be by 
agreement, as in section 3-A -(iif) of the the? Essential Commodities Act, or that 
it oud have regard doth to a price which Government may fix, and to the price 
Ww 18 i 


“likely to prevail during the post-harvest period in the area to, which that 
order applies.” ; = S 
. Admittedly, this criterion has been totally abandoned or relinquished, in the price 
settled by.Government. The faihire to incorporate some machinery :or process, 
having regard to the criteria in section 3-B of the Essential.Commodities 
Act, is a fatal defect of this order, which renders the fixation of the controlled price, 
as it is at present under the relevant notification separately produced, totally un- 
sustainable.. ` cas od 7 wh ` f 

- With regard to the last part of the arguments, I propose to be very brief. The 
authorities referred to, which include Hamdard Dawakhana v. Union of India, 
Swadsshi Cotton Mills v. S. I. Tribunal*, Krishnaypa v.. Stats of Andhra Pradesh?, are 
very clear. It is not necessary that such-words as in the opinon of, or of any similar 
expression, should appear in the Preamble or any introductory part of the order. 
The essence of the matter is that the Government .must exercise their mind, and 


‘ 





1. (1965) 2S CR. 192: AIR. 1965,8.C. 398 : AIR. 1961 S.C 1381, 1386, 1387. 
j i 3. (1958) 2 An W.R. 211: ALR. 1959 
2 (1962) 1 S.CR. 422: (1963) 1 SCJ. AP. 252. eer ee 
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consider whether the situation requires the assumption of such powers. The 


depart- 
mip eee whether the Madras Paddy and Rice (Declaration and isj- 
tion of Stocks) Order, 1964 issued. under rule 125 of the Defence of India Rules, 
should not be substituted by an order under the Essential Commodities Act, asa 
routine measure, in view of the supersession of the earlier order. No doubt, that 


proceedings J 
concerned Secretary, etc. ` But all this is quite irrelevant, with regard to one essential 
matter that mow concerns us. Whatever these preliminary steps might have been, 
at some stage or other, the Government, , the Minister or some person who 
under the rules of business, could speak for the ister, should have taken a deci- 
ston that it was necessary in the interests of the people and the State, to promulgate 
this order as a delegated legislation. ‘Actually, I find an extract from the notefile 
relati a ID PE Uy the Lew Secretary onai May, 1966, which 
Perfectly expresses the requirement. This note states-that i 

“ such control is very necessary in order to ensure the feeding of the le of 

the State; the order have to be issued under thè Essential Commodities te 

If only this note had been approved by the Minister concemed, as a-basis for 
further action, we would be satisfied that Government did apply their mind, and 
arrive at the requisite decision. The question is not whether the subjective satis- 
faction of the Government is expressly emodied in the Preamble to the order, or a 
part of the order, or otherwise. The question is, whether such satisfaction ever 
existed, and that is certainly a justiciable matter. As far as we are able to gather, 
we are unable to assume that such satisfaction did exist. For all that we can glean 
from the material, this order might have been promulgated as a routine measure, 
without any application of the mind by the Government to-a-decision that this 
step was necessary in the interests of the State and the people. I would, therefore, 
agree in the order passed by my learned brother, that the writ appeals be dismissed issed. 


V.K. “eee g Appeal dismissed. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS, 
- © - Penent :—Moe. Josa K. S. RAMAMURTL 
Sinna Ponnu and others .. Appellants* 
v. ate, 2 
Smgaru Odayar and another . Respondents. 


Specific Relief Act (I of 1877), section 27 (b)— Transfers for. value who kas paid kis money - 
- '——Who t+—" Paid kis money "—Moaning of. . garin 


._ A transferee to claim the protection under section 27 (b) of the Specific Relief 
Sy Gis on i) oe eee 

` a security (like a promissory note) alone had been executed, the transferee cannot 
claim to be a transferee “ who has paid his money ”. The words “ who had paid 
his moncy ” in the section are not equivalent to the words “ who has agreed to 
pay his money cither in whole or in part.” 

. Appeal oN ie ees E S e ee Mayuram, 
in Appeal Suit No. 100 of 1963 preferred against the decree of the Court of the 
District- Munsif of Mayuram in Original Suit No. 178 of 1961. ` $ 

`T. R. Ramachandran and N. Veradarajan, for Appellants. 

P. R. Gokulakrishnan and B. Soundarapandian, for Respondents. 





+ 8 A. No. 1063 of 1964. ; 29th July, 1968. 
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The Court delivered the following 
_  Jovement.—The first ce ee ada cual E A E plain- 
tiffs 2 to 6, (hereinafter referred to as the plaintiff) entered into an agreement with 
the ist defendant for the purchase of a house and site nm Mayuram, under an 
agreement, Exhibit A-1 dated 19th March, 1960 executed by the first defendant 
for a price of Rs. 1,000. On gth September, 1961, the first defendant sold the 
property to the second defendant for a sum of Rs. 1,900. Notices passed between 
the parties in which the plaintiffs claim was denied and the plaintiff filed the present 
suit for specific performance of the agreement, Exhibit A-1. 

Te See es a a erred oe ee ee 
of sale is vague, that there was no consensus ad idsm between th ° de plan gave 
exact extent to be sold, that subsequent to the agreement of sale, 
vip his hgt aad tide qnily thereatier the property was toli to the cond 
The latter, ahile adoptas tha plens raised BY tho Gear dekn it ted chesnut 
plea that he is a bona fide purchaser for value and in good faith without knowledge 
of the prior agreement of sale. 

The trial Court negatived all the contentions of the defendants and decreed 
fae adh ie for, but on appeal, the lower appellate Court, on a process of 

unintelligible and perverse in the extreme, reversed the decision 
reasoning wholly unintelligible and plaintiff’s suit. The judgment of the learned 
Subordinate Judge betrays utter ck of grasp of elementary principles of law of 
contract and specific performance. 

The plaintiff’s agreement of sale provides that out of the total consideration 
of Rs. 1,000, an advance of Rs. 100 was paid, that within two weeks from the date 
of the agreement, the sale transaction should be completed, and that in case the 
vendor committed default, he should return the sum of Rs. 100 advance paid and 
also pay the vendeo a further sum of Rs. 200. The case of the plaintiff as set out 
in the T notices which passed between the parties, in the plaint, and as spoken 
to in ee ee 
ee ee oo EA first defendant, the 
latter was lower appellate Court dismissed the plaintiff’s suit on 
emilee GO Battere has beca an abandonment and waiver of the 
part of the plaintiff, (2) the contract is and uncertain and cannot be specifi- 

ore on that the second t is a transferee for value who has 

eg ee n th and without notice of the plaintiff’s agreement and 
othe plan A counot in Guy epent claim any suits cb A the ee nia cee 


ee proceed further, it is neotssary to refer to Exhibit A-2, the notice 
iaid on bebal of the planki dated zik Joly, 1960 and the reply sent on behalf 
_of the first defendant, Exhibit A-g dated 25th July, 1960. Exhibit A-2 is a simple 
notice sent by the plaintiff expressing readiness and willingness on his part to com- 
plete the transaction and charging’ the first defendant with evasive conduct. In 
the reply notice Exhibit A-g, it was stated that the first defendant was throughout 


willing to lete the transaction as per the contract, but that the plaintiff told 
the first t on grd April, 1960 that the former had some miconvenience in 

ing the property, that the first defendant therefore was at liberty 
to sell the to any third party and return the advance of Rs. 100 to the 


-plamtiff but that first defendant refused to return the sum of Rs. 100 as he was 
always ready and willing to complete the transaction, the default was on the part 
of the plaintiff, that the plaintiff thereupon agreed to forfeit the advance sum of 
Rs. ee ce ee ee ee EA 
mance thereafter. It is significant to mentidn here, that the reply notice, it 
A-3, sent on behalf of the first defendant is a brief and ‘cryptic one and does not 
mention any other fact or detail. In this reply notice there is no reference to the 
ee eae ee ed ee 
ness; uncertainty or discrepancy about the actual extent to be sold aspects whi 
were only developed in the later stage. 
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I shall teke up the question of the plaintiffs abandonment or waiver ön which 
the plaintiff was non-suited. It is simply amazing:how on? the established’ and 
uncontroversial facts:of: the casé,. she dicamaed-Bubortinate. judges pheld the plea 
of abandonment and .waiver.. ~~. E, “EHR ae i i D 


saiia 
~, -fAfter discussing the evidence Ris Lórdship còntimed:] ` `-"- Ami os : 

Front the foregoing résons, the inferetice is ‘irresistible that far from there being 
the slightest evidence, of ‘waiver and abandohment,’‘the plantiff had been’ very 
vigilant and- insisting ‘updn’ his ‘rights. n es Pe NE E eh de 

Equally worthless and absurd is the reasoning and aang of the learned 
Subordinate Judge that the-contract'is not specifically epiforééale because of its 
vagueness or uncertainty. “The <grcement of sale is quite cleat and unambiguous. 
` [After giving his reasons i for this view His Lordsh hip proceeded]: -7 g 


‘ ` ` ‘ Thy r 
‘ 


It’ only remains to consider the 'quésti 


; : n whether the second defendant can . 
claim to be'a transferee for value who has paid his money in good faith and without 
‘notice of the prior agreement within the meaning of section ,27 (b) of the Specific 
Relief Act. It is this portion of the judgment which. completely. betrays lack of 
-grasp of: fundamental ‘principles, on-the.part of the learned Subordinate Judge. 
I cannot mderstand ‘how the Jower appellate Court ignored the important cir- 
cúmstancęs and admissions of the ‘second defendant to which pointed reference 
was made in the judgment of the trial Court, °°, 4 anaes 
(a) Admittedly, the second defendant did not make any enguiry; `.. ., 
(6) Admittedly he did not apply either for encumbrance certificate or for 
the municipal extract for the suit'property; . , 000 ws, 0 o aT 
- (e), The title deeds- were with ‘thei mortgagee, the mother of the plaintiff 
and the second defendant did: not thake any'éffort to` inspect the title deeds-even 
though admittedly he was.aware that the title deeds were:with the mortgegee; . ° 
© (d) Admittedly -he ‘did ‘not even: adscertain the amount. die ‘under _this 
mortgage, = O ee ee 
The second defendant has candidly admitted in cross-examination when pursued. 
as to why he did not take these elementary precaustions, to quote his own words, 
‘thus: - -3 5 > j A ; ; . . AS x ms Pa T s 5 ae x 
» “To avoid. competition, I rushed through and' finished the salt. ‘Fu er I 
was having cash on hand and I -thought it would be spent for other pritposes if 
-.. the transaction is not completed.” ©- =$ -o vens. noaoo ee DA A 
-In this significant answer, using the words “to avoid competition,” the second 
defendarit has .blurtėd ‘out the ‘truth that he was purchasing the property: hastily 
‘anv competition which’ in. the ‘¢ontext“nieant,~“‘ cofnpetition with-the plaintiff.” 
In this .background:of gross negligenice-and' ‘total absence 'of ‘any enquiry whatsb- 
€ver, it passes.one’s comprehension how the:learned Subordinate Judge held that 
ithe second defendant-is 4 bond fide’ transferee iir goodfaith within the meaning: of 
Section 27: (b) of the Specific Relief Act. >’ ast Ps T a. 
‘Out of the total cohsideration of Rs. 1,900 the sale deed recites that Rs. 240 
‘was paid to`the first'deferidant on the date of the sale deed and for a sum of Rs. 400 
‘the second d¢fendant simply extcuted a promissory note in favour of the first defen- 
“ddaitt. “We are not Concerned with the other items of-consideration. ‘The sale deed 
“was executed ‘oi, gth March, 1961,, but was registered ‘on 21st March, 1961. ‘The 
. first deféndant has admitted in hig evi tice that, the cash of Rs. 240, was paid to 
“him, not 6n the date of the sale, but.only on the date of-the registration, but before 
‘that, the“Adtice has béch ismied on ‘behalf of the plaintiff on 17th March, 1961 to 
_both'the deféhdants are the. result, that the cash of Rs. 240 was.paid to the.vendor 
i detendgne obtained dhe pama aerea dotie Ui 






spect is pointedly refe t of the trial.Cougt. , The learned 
Subordiate Jüdge gets dyer. this on the ground. that when, the sale deed recites 
‘tht cash’ was’ paid on the date of ‘the execution .of the sale deed.this story, cannot: 
be accepted. He has overlooked that both the defendants aré ig Ha common. 
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cause and that the second defendant was examined after the first defendant. There 
was no cross-examination of the first defendant, nor did, the second defendant in. 
his evidence say that cash was paid on the date ofthe sale deed. A perusal of the 
reasoning of the lower appellate Court shows that the learned Subordinate Jud 
is of the view that in the face of the recital in the sale deed, any evidence that 
money was actually paid on the later date would be inadmissible. From start 
to finish, every step-in his reasoning is wrong: ‘When he reversed See be of 
the trial Court it was his obvious duty to have considered the findings of the learned 
District Munsif who has adverted to all these aspects. On the admitted facts, 
it has to be held that cash of Rs. 240 was paid after the defendants received the 
notice issued on behalf of the plaintiff. When the second defendant did not pay 
the entire consideration and passed a promissory note for Rs. 400, it is settled law, 
that he cannot claim to be a transferee ‘ who has paid his money ’ within the mean- 
ing of section 27 (b) of the Specific Relief Act. In a recent Bench Judgment repor- 
ted in Vesramalai Vanniar v. ikara Vanniar1, of which I was a member, this identi- 
cal point came up for discussion and ona consideration of the entire case-law it was 
held that'a transferee, to claim the protection under section 27 (b) of the Specific. 
Relief Act,. must have paid the entire consideration and if for any portion of the 
price, a’security alone had been executed, the transferee cannot claim to be a 
transferee “who has paid his money”. This principle was laid down:m-the leadmg” 
decision in Himatlal Motilal v, Vasudev Ganesh*, and it has-been uniformly followed. 
in all the Courts. In every one of these decisions, it has been held that the words 
«who has paid his money ” in section 27 (b) of the Specific Relief Act means a 
person who has paid “the whole of the consideration ” and not a transferee who- 
has paid only of it and that the words “who has paid his money ” are not 
equivalent to the words “ who has agreed to pay his pan either in whole or m- 
part”. The learned Subordinate Judge relied upon a Bench decision of this Court 
in Mary Joseph v. Tayub Mahamed Haje & Co.*, in support of his view that passing 
of a pom note for a portion of the consideration would be sufficient. That 
case no application to the instant case as in that case, a portion of the conside- 
ration was adjusted in respect of a debt as between the vendor and the purchaser 
and all that the Bench-decided was that the words “ who has paid his money ” 
would mean “either payment in cash or by adjustment of a pre-existing debt due 
by the vendor.” In the case of such an adjustment, there''can be no doubt that 
‘the portion of the consideration covered by such adjustment must be deemed to- 
have beer actually paid. It is as though the vendee pays that portion of the consi- 
deration into the hands of the vendor and the vendor returns back the same m 
discharge of his pre-existing debt. In view of the recent Bench Judgment referred. 
to above, it is unnecessary to labour this point any further. The result is that the 
second defendant has not satisfied any of the conditions laid down im section 27 (b) 
of the Specific Relief Act. : 
For all these reasons, the second a is allowed and the plaintiff’s suit is. 
‘decreed as prayed for. The plaintiffs will have their costs in all the Courts. There 
will be a decree for T performance directing the defendants to execute a 
‘gale deed in favour of the plaintiffs within two months from the date of the receipt 
of the judgment and decree of this Court by the trial Court. The sale deed to 
. be executed shall be on the lines indicated in the decision of the Supreme Court 
in Duga Prasad v. Dosp Chand‘. There shall be a ‘decree dirécting the defendants 
- to put-the . ‘plaintiffs in possession of the pro . Out of the -of the o 
chase price payable by the plaintiffs, the plaintiffs will be entitled to adjust their 
costs in all the three Courts payable to them as per-the decree’of this Court. The 
ae will be entitled to future profits which shall be detertnined in a separate 
-application. - =- -< -o -< gh age A g 





VK. > ie - Appeal allowed, 
1. (1968 1M.LJ.437°  ~ at ees (1954) 1 S.CJ. 2371954) "1 M.LJ. (SC) 
2. (1912) ILR. 36 Bom. 446. 60: (1954) S.C R. 360. |. 
3. (1958) 2 M.LJ. 538. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


- Present :—Mr. M. ANANTANARAYANAN, Chisf Justice AND Mr. Josrice 
M. Natesan. - : . 


Periyaswami Padayachi .. Appellant* 
2 


Tho Government of Madras represented by the Commissioner of 
Land Revenue Settlement of Estates and Land Reforms 
Madras-5, and others .. Respondents. 


Madras Regulation (VII of 1828), clause (3) of section 3—Interpretation—P ower to modify or 
annul the order passed by subordinate Authority, of includes a power to enhance the punish- 

Madras District Collections Delegation of Powers Act (XLI of 1956); section 3— 
Authority vested with a judicial power delegating it to.another Court—Such delegation 
of judicial—power—If could be questioned by Court, 

Under section 3, clause (3) of Madras Regulation (VII of 1828) the District 
Revenue Officer has very vide powers of confirmation, modification or annul- 
ment of any order passed by subordinate authority, or “to issue any further 
«orders in the case as he may see fit.” The width of language will certainly 
include a power to enhance the punishment. In the circumstances, it cannot 
be-said that the District Revenue Officer acted outside his jurisdiction, in taking 
up this case for enhancement, though the facts might have been brought to his 
notice by the person who was officiating instead of the writ petitioner. 

It is difficult to t the ition that where the Legislature empowers 
an authority vested With a judici ie , to delegate it to another, the Courts 
would have jurisdiction to question ihe acdan of such a provision, or to consider 
that provision as excessive delegation. 

Ape unde taise 15 of the Letters Patent against the Order of the Honour- 

able Mr. Justice Ramakrishnan dated 2grd June, 1967, and made in the exercise 
of the Special Original Jurisdiction of the Hi Court in Writ Petition No. 1654 
of 1964 presented under Article 226 of the Constitution of India to issue a writ 
of certiorari calling for the records in Bp. Rt. No. 9 (A) dated 27th Angust, 
1964, on the file of the First Respondent and quash the ings in relation to 
the dismissal of the petitioner herein from the post of age headman, Karakkai 
‘Willagé, Vridhachalam Taluk, South Arcot District. ; nan 

"a E per Iyer, for P.R. Gokulakrishnan, P. Bhaskaran and R. Balasubramaniam, 

t, 3 ` g ] 


The Judgment of the Court was delivered by 
_ Anantanarayanan, C.J.—There are only three grounds on which the admission of 
‘this appeal has been urged before us, somewhat strenuously, it must be conceded ; 
neverthel 


The first ground is that under the third clause of section g of Madras Regulation 


nally one of ion for a considerable period, into one of removal from 
office. It is furi urged in this context, that the District Revenue Officer was not 
acting swo moi, but was acting at the instance of the person who was officiating instead 
of the writ petitioner, during the period of suspension. It is claimed that this person 
made some representation to the District Revenue Officer about the i 


‘really led to the proceeding. - 
*W.A No. 236 of 1968 ; L. Sth August, 1968. 
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sont DAE DN eee that the itself was a 
Ra cnet ag ob ae breach of trust, though sentence of 


tion, modification or annulment of any order passed ee te Anthority, or 
spe en eny ae orders ar the SA as De mirae ar This width of language 
will certainly include a power to enhance the punishment. In the circumstances 
it cannot be said that the District Revenne Officer acted onteide his jurisdiction, in 

up this case for enhancement, though the facts might have been brought to 
is notice by the penon Who was ofCintine isted ‘of ihe writ DOGODE, We 
need not stress that we are not concerned here with the conduct of that person at all. 
We are concerned with the powers of the District Revenue Officer, and with the 
validity of his action alone. This ground must fail. 


d is a somewhat interesting one, that a judicial cannot 

a au tenes Gece ele tone Pie panied POE Sit co eee 
ally -vested in the Collector, to the District Revenue Officer, i ka different though 

‘concurrent authori , is invalid. The argument is sought to be buttressed by 
observations of Lo Cohen in Vins v. National Dock Labour Board!. We find, from a 
perusal of the relevant passages, that all that was observed in that case was that, on 
those facts, what was involved was the exercise of the judicial and not a mere admiris- 
trative power, and that a delegation of a judicial power, without a clear statutory 
authority therefor, would obvio be-invalid. But, in the present case, and as 
inted out by the learned Judge a) ee ana statutory base 
Er this delegation, under section 3 of the Delegation Act, Madras Act XLI of 1956. 
‘We have perused the terms of this section, and we find that the section, both in its 
amplitude and in its unqualified language, would indisputably render valid the 
delegation of this power, tnter alia, by the Collector to the District Revenue Officer. 


We are quite unable to accept a proposition that ‘where the Legislature 
empowers an authority vested with a judicial , to delegate it to another, the 
Gon ould hato Jec o Gestion the wisdors wisdom of such a provision, or to 
consider that provision as excessive delegation. No precedent for any such proposi- 
tion has been cited before us.. This ground also cannot prevail. 


The last ground is a mixed question of a principle and the facts. It is argued 
ee ee ee lies to this case, and, we may 
take it, for the Siaran that itis a0; sn twiubutinding What Ramekrilinan, 
Js has concluded, Certainly, if the mamended Article applies and the punishment 
was enhanced withont a second Te show cane the ect night not De 
valid. But what is expresaly found from the record, by the learned Judge, is that 
the second opportunity was given, and that learned Counsel fir the party had a fill 
opportunity to submit arguments against the proposed enhancement and did, in fact, 
do so. We are quite mnable to t that this is not sufficient, and that some notice 
to show cause served on the party should be exhibited in the record, for our satisfac- 
Since nono of the three grounds merits the admission of the writ appeal, it 


“VME. * a g _ Appeal dismissed. 
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IN THE HIGH-COURT OF JUDICATURE AT MADRAS. 
_ °° {Special Original Jurisdiction.) 
PRESENT :—MR. Jusæ A. ALAOIRISWAM. : i o7 
C. Ventas ere a Co n. Petitionsr® ' 


The Unici. of India, KE ‘by Director-General, Posts . 
_and Telegraphs, New Delhi, and others: _ _ Respondents. 


Constitution of India (1950), Articles ae 16—Equality bafore law —Public employmeni— 
of -opporkinity—Civil Ser vice—Telephons T n on ths basis of 
n A ania circular—Samority on iai A confirmation and with 


TE peno was appointed a as a telephone operatorin 1952 and was confirmed 

in 1956. Under the then in face, seniority was determined on the basis of 

. the date of appointment. Under a circular issued in 1959 seniority was made to 
depend’ upon confirmation and with retrospective effect. Under this rule, the 

- order of seniority.on the basis of length of service was still applicable to persons 

- who entered service between 1944 to 1950, but was only in the case of 

- .pérsons who entered after 1950 as a result of the competitive examination. The 
petitioner applied under Article 226 of the Constitution seeking a writ of mandamus 
directing the.-Government to revise the seniority list in accordance with the old 
tule and to forbear from ‘eriforcing the later circular, . 


Heald, the ‘circular, O.M. 9-11/55-R.P.S. dated 22nd December, 1959, fast to be 
struckdown i in so far as it sceks to give retrospective effect to the new basis for fixation. 
of seniority as from the date of confirmation of the respective officers. - 


The change in the seniority having been made as a result of a circular retros~ 
pectively which is not based on any criterion relevaht to the fixation of seniority 
it should be held to be hit by both Articles 14 and 16 of the Constitution. i 


The Home Ministry Circular 1959 (under which the impugned circular: is 
issued) itself did not give retrospective effect to the change made thereby. The 
change could be given effect to prospectively. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith .the High will be. pleased. 
to issue a writ óf mandamus directing the Government to revise the ey list aş per 
the length of service as provided in circular ©.M..No. 30-44/48.Apptts. . dated 
22nd June, 1949,-and to forbear Sor APPIE O.M.No. gı 1/55 RP. “dated 22nd 
December, 1959. 


G. Ramaswami, for Petitioner. 


K. S. Bakthavatsalam, for the ‘Central Government Standing Counsel, for Res- 
pondents. 


The Court made the: folowing ‘ ae 


Orver.—The eee | was appointed as a telephone speek on I igth Bees 
.1952, in the Ti lli Engineering Division, Madras Circle, and confirmed in 
the Trivandrum Division on ist August, 1956. At the time of his recruitment and 
subsequently upto 22nd December, 1959, seniority in the cadre was to be determined 
on the basis of the length of the service on the basis of the orders issued by the 
Ministry of Homo Affairs, O.M. No. 30-44/48 Apptt. dated 22nd June, 1949. The 
recruitment is on a divisional basis but the promotions seem to be on a ciro e basis, 
the seniority being counted inier se among the various officials in the various divisions 
on the basis of their respective seniority in that division. Under the rules that a = 
since © 1949, as the seniority was from the date of appomtment, nobody cou) 





* W. P. No. 2402 of 1966. eS ig . 14th March, 1969. 
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any grievance; ` But in 1959, this was changed and:the seniority was made. to depend 
upon confirmation. The result would be that a person who for instance, entered 
service in Tiruchirapalli Division earlier than another person who entered service 
in the Madurai Division, might, dn a circle basis, become junior to the person who 
-entered in the Madurai Division if the latter had been confirmed earlier because there 
-were more vacancies available then and the person’who entered in ‘Tiruchirapalli 
Division was confirmed later because there were fewér vacancies for confirmation in 
that division. Therefore, it affected adversely the interests of persons serving in 
.divisions where the opportunities for confirmation were less. There could naturally 
‘be no objection to effect being given to this new rule prospectively. But this rule 
thas been made applicable to all persons who entered service after 1950. ` It appears 
that between 1944 and 1950, there were no competitive examinations. We are pot 
concerned now with persons who have entered into'sérvice before 1944, who also seem 
to have been entertained on the basis of competitive examination. Under this 1959 
circular, the order of seniority on the basis of the length of the service or the date of 
_appointment was still applicable: to persons who entered service between 1944 and ` 
1950, but was changed only in the case of persons who entered after 1950 as a result 
.of the competitive examination.. What competitive examination has got to do 
-with the change’in the basis on which seniority is fixed as between these two classes, 
cone is unable to undérstand, ; nor has the Department been able to justify it on any 
other basis except merely to say that the persons who entered service after 1950 were 
recruited as a result of competitive examination. The change in the seniority having 
‘been made as a result of'a circular retrospectively which is not based on any criterion 
relevant to the fixation of seniority. should be held to be hit by both Articles 14 as 
-well as 16 of the Constitution. -The Home -Ministry Circular r959 itself did not 
give retrospective effect to the change-made thereby. It specifically stated that it was 
not retrospective ; but it permitted other departments to. make changes in the basis 
for fixing seniority. But the change in the basis on which seniority is fixed does not 
mean giving effect to it retrospectively. In so far as the postal department.circular 
i the basis of seniority from date of entry in service to date of confirmation, 
chere‘is no objection to it: It isa change in the basis on which seniority is fixed. 
But giving retrospective effett to it is something not warranted by the Home Ministry’s 
circular; That is a change in the basis on which -seniority is fixed. The change 
could be given effect to prospectively. The petition, will, therefore, have to be 
allowed and the circular in question will have to be struck down. . BE 
The writ petition is allowed and the circular ;O.M. 9-1 1/55-R.P.S. dated- 22nd 
December, 1959, is struck down in so far as it seeks to give retrospective effect to the 
‘new basis for fixation.of seniority as from the date of confirmation of the respective 
officers. The respondents should pay the petitioner’s costs. Advoate fee Rs. 100. 
VS. so a ae, ee - Petition allowed. 
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IN THE HIGH- COURT OF JUDICATURE AT MADRAS. 
` ` (Special Original Jurisdiction.) . 
l Present :—Mnk. Justice P.S. KAASAN. 
Messrs. T.P. Sokkalal Ramsait Factory Private Limited by its 
Managing Partner T.P.S.H. Selva Saroja -. Petitioner 
v m 


The Government of Madras by the Secretary, Department of Indus- ~ 


tries, Labour and Housing, Fort St. George, 
Minimums Wages Act (XI of 1948), section 5 (2)—-Notification fixing minimam rates of 
«s—When could take effeci—If could be made to retrospective effect by rules— 
Efect of a dafective notification. : i - 


- The effect of sub-section (2) of section of the Minimum Wages Act is thet a 
notification in the Official Gazette by appropriate Government fixing the 
minimum rates of wages in respect of a specifkd employment will come into-force 
on the expiry of three months from the date of its issue unless otherwise provided 
for. The date contsmplated in the section is the date of the publication of the 
notification in the Gazette and not the date of the notification. ` 


It is no doubt true that the Government may provid: that the notification will 
come into force earlier than the three months period generally provided for in the. 
sub-section. But that does not mean that there is any implied power in the 
Government to enact a rule retrospectively. 


It is settled law that the rule making authority cannot give effect to any notifi- 
cation retrospectively unless the enactment specifically provides for it. A. statute 
which could validly enact a law with retrospective ieee could in express terms 

. validly confer upon a rule making ee SI ea a rule or frame a 
law “having retrospective operation. a power may be conferred by express 
lis or bce intendment. The Nanasan Wages Act, 1948 does not 
confer on rule making authority power to give effect to any notification retros- 
pectively. í KaR . N 

Though a notification issued tinder section 5- (2) of the Act cannot have re 
trospective operation, still it can come into force from the date of its publication 
in the Official Gazette and have prospective operation provided that the retrospec- 
tive clement in the impugned notification is easily severable feom the rest of the 
Provisions and can be construed as taking effect from the date of its publication as 
‘otherwise provided for’ within the meaning of the sub-section. 

But in cases where it is not so severable the notification will come into force only 
after the expiry of three months from the date of its issue as per the general provi- 
sions of the section. 

Petition under Articke 226 of the Oonstitution of India, praying that in oi 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records relating to the notification. 
“of the respondent in the Fort St. George Gazette (Extraordinary) dated gist May, 
1968, Part II, section 1, G.O. Ms. No. 2098, Industries, Labour end Housing 
(Labour). II—I—No. 2448 of 1968 and to declare as ultra vires the said notification. 
and quash the same. 


V.P. Raman, for Petitioner. 
The Government Pleader, for Respondent. 


* W. P. No. 2243 of 1968. 14th August, 1968. 
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The Court made the following o ? 

Ornrr.—This: Writ Petition is filed by Messrs. T.P. Sokkalal Ramsait: 
Factory (Private) Limited, Mukkudal, by its Managmg Partner for the issue of a. 
writ of certiorari to declare as ultra vires the notification of*the Government of Madras. 
by the Secretary, Department of Industries, Labour and Housing, Fort St. j 
published in the Fort St. George Gazette (Extraordinary) dated 31st May, 1968, 
G.O. Ms. No. 2098, Industries, Labour and Housing (Labour) II—I No. 2448 of 
1968 and to the same. í - - 

The notification published on 31st May, 1968, and which provides that it shall: 
come into force on the goth May, 1968, is challenged as ultrà vires and unconstitu- 
tional. It is contended that the respondent has no power to fix the minimum wage 
retrospectively even by a day, and inasmuch as the im ed notification purports 
to do so, it is illegal and liable to be struck down. It is her contended that the. 
fixation of scales of wages for types of beedies alone without taking into account the 
conditions and cost of living obtaining in different parts of the State violates Article: 
14 of the Constitution and throws an unequal burden on manufacturers in different 
parts of the State. The failure to take into account the capacity to pay of the diffe- 
rent employers, it is submitted, is contrary to law. The relationship of the employer- 
and the employee relating to the persons entitled to the benefits under the Act is also- 
questioned. 

By G.O. Ms. No. 5539, Labour, dated 26th November, 1965, a Minimum Wages. 
Advisory Committee was constituted to consider the revision of the minimum wages 
for employment in tobacco including beedi making manufactory. The committee 
submitted its report on 15th May, 1967, recommending the revision of minimum 
wages for various classes of workers employed in beedi making. After considering: 
the report of the committee, the Government of Madras by a notification issued in 
G.O. Ms. No. 2098, Industries, Labour and Housi (Labour) dated goth May, 
1968, fixed the minimum rates of wages to various ses of employees in the said: 
industry to be effective from goth May, 1968. ° i 


The challenge to the validity of the fixation of minimum wage is resistcd on the - 
ground that wages were fixed taking into account the conditions and'cost of living and - 
the circumstances under which the products were manufactured in different parts: 
of the State. The plea that the fixation of the minimum wages throws an unequal 
burden on manufacturers in different parts of the State cannot be accepted. -In 
determining the minimum wages, the capacity of the different employers to pay need . 
not be taken into account, as the employers are bound to pay minimum wages as 
provided for in the Act. The question as to the relationship-between the employer - 
and employee has been the subject-matter of a number of decisions of the Supreme 
Court, and the position has been clearly stated im the decision in D.C. Dewan Mohidsen- 
Sakib & Sons v. United Bidi Workers’ Union!; Learned ‘Counsel for the petitioner-was 
unable to say how he can contend that the relationship does not ckist. . 


i $ "i . i i = 

The only point that was stressed by the learned Counsel for the petitioner was- 
that the notification dated 31st May, 1968, was given retrospective effect from goth - 
May, 1968, and as such was unconstitutional. Section 5 (2) of the Minimum Wages 
Act, 1948 provides that after considering the advice of the committe: or the repre- - 
sentations, the appropriate Government may by notification in the Official Gazette 
fix, or, as the case may be, revise the minimum rates of wages in respect of each. 
scheduled employment, and unless such notification otherwise provides, it shall come 
into force on the expiry of three months from the date-ofits issue. The effect’ of the 
sub-section would be that the notification in the Official Gazette will come into force 
on the expiry of three months from the date of its issue, unless otherwise provided for. . 
The impugned notification which is dated goth May, 1968, and which was published 
in the Fort St. George Gazette dated gist May, 1968, provides that the notification 
will come into force on goth May, 1968. ‘The notification contemplated in the- 
SS new on pa ee ee a 
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-section is the publication of the notification in the Official Gazette. As: the-publi- 
-cation in the Gazette is dated 31st May,, 1968, though the notification is ; dated goth 
May, 1968, the notification for the purpose of section 5 (2) of ‘the Act will only be 
-on gist May, 1968. *"The. quéstion is how far this’ notification can be regarded. as 
modifying the general rule that the notification ‘will cote into force on the expiry 
-of-three months from the date.of its issue. It cannot be, disput d that the, Govern- 
ment has* power to provide, that ‘the’ notification. will’ come into effect before „the 
-ckpiry -of three months. It'is’settléd law that the rule making authority- cannot 
give effect to any notification retrospectively unless the enactment specifically 
‘provides for it!. The “Supreme Court i in Indramant v. W. R. Natul, “has, held that 
-a statute which, could validly enact'a law ‘with retrospective effect could i in express 
terms validly confer upon a rule-making authority a power.to make a rule or frame 
a bye-law having retrospective operation. Such’power can also be conferred not 
-only by éxpress words, but by necessdry intendment of the Act. The Minimum 
Wages Act, 1948 ‘does not panics on the rule making authority power to give. effect, 
“to eiei notification retrospectively either by express words or by: neckssary intend- 

‘Giving the natural meaning to section 5 (2).of the Act, it is clear that the 
CA may provide that the notification will come into force earlier than 
‘three months, but'the section cannot be read as giving an implied power to the 
-Government to enact a rule retrospectively. So far as the notification provides, 
that it shall come into force on 30th May, 1968, when the notification was published 
in the Official Gazette on gist May, - a it is retrospective in oP and it 
-cannot be upheld. `- l ny . 


' The'next question that arises is EN the provision that the Ra shall 
come into force’ on ee May; 1968, will have the. effect of modifying the rule that 
the notification shall come into force on-the expiry of three months from the date 
of its issue. ` It was contended by the learned Counsel for the petitioner that as the 
isio that the notification shall come into force on goth-May, 1968, is inopgrative 
the notification: can come into force only. on the e3 ¢xpiry of three months front the 
-date of issue. On the other hand, it was-contended by the State that the notifi- A 
cation even if it had no retrospective effect should be: construed as having: come 
into force on the date of its publication in the Official Gazette on the 31st: May, 
1968. The, answer to this, question will depend, upon: whether the 1etrospective 
element in the impugued notificat.on is easily severable from the rest of ths provision, 
-and construed as effect from the date of notification in the Official Gazette. 
“In Stewart v. Brojendra Kishore’, the notification dated 12th January, 1938, “provided: 
that the Act shall come into “force from 5th November, 1937. In that case, the 
retrospective operation. was “held to be not valid.” In discussing - -the © question as 
-to when the Act took effect, it was held that where a;statutory order is made on, a` 
-certain date, Courts can sever it and give effect to it as and from a subsequent date 
-on the ground that it was not known tothe public until the latter date. “The urt 
“held that the impugned Act was not .known to the public as having been. i in force 
-until 12th January, 1938, and therefore on the above principle, it can be given cffect 
tò ab and from that date instead: of 5th November, 1937, which was:the date 
mentioned in the notification. In Punjab. Eroninea v. Daulat SMEAR, the Eeay Council 


-held that: - , 


: 4i the retrospective clement in the impagned Act is easily seule. snd by the 25 
-deletion of the words ‘either before or’ from the early part of ‘sub-section ( I} 

“of the new section 13-A, enacted by section 5 of the impugned Act; the rest of 

the provisions of the impugned Act ‘may be let to operate validly. ia ; 


“The Supreme Court in Fesvarataam v. State ‘of Madras‘, -had to RTAS -the effect 
-of a an ‘order which directed the ‘dismissal af a public, servant with effect from: the 
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date of his suspension, añt the retrospéctive operation of the order_frpm the date 
of ‘the suspension was found to be,invalid.. The Court held that the two parts of 
the order were clearly severable: The Court was of thè view that the order in 
substance was an order of dismissal as from the date of the order with the’ super- 
addcd direction that the order should operate retrospectively from the date of sus- 
pension of the civil servant concerncd. The order dated 17th October, 1950, 
directing that the appellant be dismissed from service with ¢fiuct from the date of 
his suspension, that is to say, from 20th May, 1949, was consttucd as dirccting, (1) 
thatthe appellant be. dismissed, and, (2) the dismissal do operate retrospectively 
as from 20th May, 1949. Holding that the two parts of the order are separable, 
the Court held that the first part of the order operates as 4 dismissal of.the appellant 
as from 17th October, 1950, and it could be given effect to. eae 
There is some difficulty in invoking the decision cited abovetin favour of the 
Governinent, for, the impugned notification which providcs_that “ the not fication 
shall come inta-force on the goth May, 1968,” after severing the invalid: part “ on 
the goth May, 1968," would reád that “ the notification shall conte into force.” 
The notification may validly ‘come into force from the date of publication in’ the 
Official Gazette if it isso provided. But in order to modify the rule in section 5: (2) 
that the notification shall come into force on the expiry of three months from the 
date of its issue, theré must be words to that cfi-ct. ‘It is difficult to read the words 
“ the notification shall come into force ” as otherwise having the «flu ct of modifying 
the rule that the notification shall come into force on the expiry of three moriths 
from the date of its issue. The intention that the notification thall come into force 
on, the date of publication in the Gazette cannot be read into’ the bever d portion. 
Courts are-not empowerd to kgislate involving an. amendment of the notification 
which is beyond the compc< tence of the Courts. The impugned notification; cannot ` | 
be read in the way in.which the order bi fore the Supreme Court in. Jesvarainam v. 
State of Madras}, was read, whare-it could be read as dismissmg the public servant | 
from the date of the order.  In“Edmard Mills Co. v; State of Ajmer,* the notification 
which directed that it shall be duemud to have come into force with eff ct from 
ist Sept mber, 1952 was found to be in excess of the powers and was «xpung: d, and 
the notification was found to come into force in terms of section 5 (2) of Act XI of 
1948 on the expiry of three months from the date of-its issue. In Narottemdas, v, 
P. B. Gowarikar;? the notification datd , goth December, 1958, was found to suffer 


from the difect that it gaye retro-p ctive operation to the rates of wages fixed by 
it: - As the notification dated goth Dı cember, 1958, was publi:hed in the Gazétte 
on Ist January, 1959, it was held, severing the invalid portion, the notification would 
bring into force the minimum rates of-wages on the expiry of three months from the 
date of its issue. In Gairkhatia Tea Go. v. State of West Bengals, the Court took 
the view that restrospective operation is not valid, but that the notification would 
be good so far as prospective operation is concerned. . ey rie, bee 
On a consideration of the cases cited, I am of the view that’ the severed 
portion of-the notification will not have the effvct of “ otherwise providing for ” and 
therefore the notification ‘can come into force only after the expiry of three months 
from the date of its issue. The writ petition is allowed to this limited extent, and 
in other respects it is dismissed. ‘There will be no order as to costs. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS.. | 
' - Paent :—Mr. M, ANANTANARAYANAN, Chief Justice AND “MR. Justice M. 
‘NATESAN. á ! N i ` i - { c Š 
Paramakudi Bus Transports (P.) Ltd., Paramakudi «© °°. Åppeljamt s 
RN Ta we paiay wa Oe g ‘ gh, Me 
‘The Regional Transport Authority, Ramanathapuram at Madirai = = ' 
- - and others - a oa, ee -» Respondents.” 
Motor Vehicles Act (IV of 1939), sections 44 (3) (c) and ea Prater kod 
“route—Dispute between two 7 Transport Authorities— Transport Gommissionsr’s 
decision directing that the route be opened— Direction given by the Administrative Auths- 
rity (Commissioner) to the quasi-judicial Tribunal (Regional Transport Authority), 
. , 4 defensible in law. . i = at as bt ta E h Ma 
. The Regional . Transport. Authority, . Ramanathapuram, held that the 
opening of the inter-district route between ..Mudhukolathur wand : Vembar, 
` was in. the public. interest. - But the Regional Transport: Authority, 
. Tirunelveli, was not inclined to accept the view that this route. was essential in 
the-public interest. ` The Transport Commissioner resolved the dispute between 
the.authorities by.coming to the conclusion that the ncw. route. was essential in 
- the public interest and he directed the routé to be accordingly opened. The 
decision of the Transport Commissioner must be interpreted as relating to the 
` disputes or differences at the administrative levél and not with regard to their 
quasi-judicial functions and acts. Hence, the Regional Transport ‘Authority, 
- Tirunelveli, should now proceed on this question of inter-district route to take 
up the question of concurrence, both under section 47 (3) and with respect to 
the grant itself. ` But he will do so wholly uninfluenced by the procecdings.of the 
“ Transport Commissioner, and unhampered by any such direction. .” pues 
-> Appeals under Clause 15-of the Letters Patent against the Order of The Honour: 
able Mr. Justice Kailasam dated 2oth July, 1966, and made in the exercise of 
the Special ‘Original jurisdiction of the High Gourt in Writ Petitions Nos. 764 and 
765 of 1966, presented under Article 226 of the Constitution of India to issue’ (1) 
-a writ of certiorari calling for the records relating to the proceedings of the.'Frénsport 
‘Commissioner, Madras in R. No.'25676/E-2/65, dated 19th August, 1965; and ‘quash 
the same (W.P. No. 764 of 1966) and (2) a Writ of Prohibition prohibiting the first 
Tespondents herein from proceeding with the, grant’ of a stage- carriage permit ‘on 
the route Mudukolathur-to Vembar in _ pursuance of his notification R. No. 
79/B-1/64, dated 17th November, 1965: (W:P. No. 765 of 1966) respectively. - - 
K: K. Vexugopal, Manivannan and S. B. X. Anthoniswamy, for. Appellant. . ae 
-. The Government Pleader, V. G. Palaniswamy, S. Srinivasan and T. Selvaraj, for 
“Respondents. ~ ; Sia a a. SMe, 
The Judgment of the Court was delivered by ` E o 
z) Anantanarayanan, C. J.—These related’ Writ Appeals involve a .question of 
somte interest and- importance, with regard to-cettain provisions of the Motor 
Vehicles ‘Act, and the respective spheres of function of the concerned ‘quasi-jiadici 
Authorities, where the grant.of a permit applies to what is termed as an inter- 
‘district route. In’ Writ Petition No. 765 of 1966, the appellant 'in both these appeals, 
viz., Paramakudi Bus Transports (Private) Limited, sought the issue of a Writ of 
Prohibition, restraining the Regional Trensport Authority, Ramanathapuram, 
from proceeding with grant of a stage carriage permit on the route Mudukola- 
thur to Vembar, which is an inter-district route. In Writ Petition No. 764 of: 1966, 
the same appellant sought the issue of a writ of certiorari, striking down certain proceed- 
‘ings of the Transport Commissioner in R. No. 25676/E-2/65, dated 19th t, 
1965, by which, that Authority (Transport Commissioner) purportcd to settle a 
‘dispute between-the two Regional Transport Authorities, by virtue- of-his-jurisdic- 
tion under section 44 (3) (c) of the Act. .- ard 2 fe 


iy 
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The essential facts can be very simply set forth as follows. 


_ This inter-district route, viz., Mudukolathur to Vembar, covers a distance of 
26 miles 7 furlongs, of which more than 24 miles is within the jurisdiction of the 
Keros Transport Authority, Ramanathapuram. Only a small di tance of about 
2 miles is within the jurisdiction of the Regional Transport Authority, Tirunelveli. 
At this stage itself, we may make it clear that, where the facts are of that dus cription, 
‘under section 45 of the Act, the application for a permit is to be made to’ the Regional 
‘Transport Authority, Ramanathapuram, the ngion in which a major portion of 
the pro route lies, and it is that Authority which should ordinarily initiate 
proposal’s for the opening of the inter-district route. ‘In the present case-also, the 
Regional Transport Authority, Ramanathapuram, initiated tht. proposal, ahd held 
under section 47:(3), that the opening of such a route was in the public irtcrest. 
The proposal was approved, and, as far as we can follow the facts, the Ri gional 
Transport’ Authority, Ramanathapuram, ap to have attempted to obtain 
the concurrence or consent of the Regional i anpor Authority, Tirunelveli, ‘on 
an administrative level. Obviously, he thought that he should do thir, bcfore he 
finally granted the permit, so that the statutory concurrence of tlie other Authority 

onal Transport Authority, Tirunclveli), which is necessary under section 63 
(1) of the Act, may be later procured without difficulty. © + l Š 


Unfortunately, the Regional Transport Authority, Tirunelveli, was not inclined 
to accept the virw that this route was essential in'the public interest, and at the 
administrative level, concurrence was: declind, This kd to a dispute between 
the two Authorities, and it is this dispute which was sought to be resolved by the 
‘Transport Commissioner, by virtue of the procecding already refurrd to. After 
stating the facts, the Transport Commissioner came to the conclusion that the opcn- 
ing of the new route was essential in the public interest, and he directed the route 
to be accordingly opened. _ n 

; Writ Appeal No. 211 of 1966 relate to this matter, and it is contendcd, that, 
after Rajagopala Naida v. The State Transport Appellale Tribunal”, and, sew ral of our 
own Judgments, such as our’ Judgments in W.A. Nos. 366 and 369 of 1964, such a 
direction given by an administrative Authority to a quasi-judicial Tribunal, is 
indefensible in law, and will have to be struck down. E . 

We shall now proceed to scrutinise the subsequent developments. It eppears 
that the present petitioner had an, opportunity to claim bcfore th: Ri gional Tran port 
Authority, Tirunelveli, that the route t not to be opencd, and that it was 
not necessary, inthe public interest; certainly, as the presant appellant is an 
objector who contends that he would be aff ctd by the opening cf the new route, 
de had a right to be heard, and he was heard, . But, we are not at all clcar from the 
record, as it stands, that this was a proca ding formally undcr section 47 (3) of'the 
Act, o1 that the Regional Transport Authority, Tirunelveli, gave any finding under 
section 47 (3), exercising the stdtutory.power. On the contrary, the record app ars 
to indicate that he intimated his opinion at the admini trative kvel to the Regional 
‘Transport Authority, Ramanathapuram, that he did not ag.ce to the proposal for 
the new route. ' This is of some importance, with rgard to ont of the grounds 

“by learned Counsel for the, Writ Appellant, which we shall subsequently 

reter to. ‘ f 
` `. The ‘ground on which the rit of Prohibition was raught, is clear: It is, 
simply statett, the objection that the R gional Tran: port Authority, Ramanatha- 

' has'no jurisdiction to ‘take up the question of ‘the inter-district route any 

further;as‘the Regicnal Transport Authority, Tirunelveli, has not given his cons 

currence either to the opening of the new route under scction 47.(3), or to the grant 
of à permit to any one. But, inthis form;.the objection is clearly not an objection 
to jurisdiction, and it is unsustainable on scveral grounds. Firstly, it appvars that 
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the present appellant himself was a claimant for this inter-district permit before 
- the Rgional Transport Authority, Ramanathapuram. Far from objecting to 
the opening of the nuw route under section 47 (93), he failed to object, as the learned 
Judg: explicitly observes, 'and he prayed that the permit might be granted to him. 
Secondly, while the Regional Transport Authority, Tiruvelveli, might have ‘éx- 
presscd a view, at the administrative kvel, some time in the past, that he did not 
jthink that this ncw route was necessary, it is not at all clear to us that, under section. 
47 (3) of the Act, he has given any d finite finding in this matter. indisputably, 
he has a right to come to such.a finding, as his concurrence is necessary, both unde 
section 47 (3), and with n gard to th. grant of the permit itself, before the permit 
granted by the Regional Transport Authority, Ramanathapuram, for the entite 
‘route could be ace ptid as a valid one. But, we do not think that. the argumzit is 
sound that both the Authorities should simultaneously proceed under section 47-(8); 
and come to the same conclusion, before the Authority who can initiate the proceed- 
ing; under section 45, can take the matter up further; and grant- the permit. 
Qurtainly, there may be cases in which. both Authorities, after Consultation » or 
correspondunce, do take up the matter under section 47 (3); and both first arrive 
at the conclusion that the route itsclf is necessary in the public interest, Since 
it has reccntly been clarificd by the Supreme Court and by us, beyond any doubt 4 
or controversy, that the procedure is in two stages, ‘and that finding under section. 
47 (3) that the route should be opencd in the public interest is an‘essential and dis- 
tinct pre-requi ite to the grant of the permit itself, the argument cannot be repelled. 
that the R:gional Tran‘port Authority, Ramanathapuram, and the Regional 
Transport Authority, Tirunelveli should both arrive at a finding under section 47 
(3) of the Act, that the route is necessary in the publicinterest. . 


. . Both possess the juri-diction and the obligation, since the route is an- inter- 
district route. But while it may be highly desirable that both the concerned Autho- 
rity should complcte this stage, before the particular Authority under section 4 
procecds to the stage of the grant of the permit, it may not always be practica 
that this should happen. Nor will it aff.ct the EEI of the grait of the permit, if ` 
the concurrence, both with regard to section 47 (3 with regard to the grant itself, 
is obtained subscqucnt to the grant by the mam Authority, All that will happen, 
where «uch a concurrence is not obtain d, is that the permit will not be valid for the 

‘ inter-di-trict route. The concurrence is essential, but neither the statute, nor the 
rule, renders it incumbent that every stage of the concurrence should be simulta- 
neous with the stage of deci ion of the main Authority, s P a 

This bring made clear, it is now obvious that no Writ of Prohibition should 
issue restraining the R gional Transport Authority, Ramanathapuram, from, 
further procecding with the grant ofa pcrmiton this route, He hagevery jurisdiction 
to do £o, after con.idcring the claims of the respondent and others, who might have 
applicd for this permit, who, apparently, include the appellant himself. ., But, after 
this grant, if it is made, the R: gidhal Transport Authority, Tirunelveli, will have 
to express concurrence in two stdges, both under section 47 (8), and with regard. 
to the actual grant. These orders are subject to statutory appeals, and it is con~ 
cedid by learn'd Counsel for the respond: nt that, even if he succeeds in obtaining: 
this permit, at the hands of the Regional Transport Authority, Ramanathapuram, 
the permit will not be valid without this concurrence, expressed in two stages, by 
the Regional Transport Authority, Tirunelveli. If the concurrence is the 
only remedy of the aff.cted party is to take up the matter by way of Appeal. 

This really di poses of the Writ of Prohibition.’ As pe the Writ of certiorari, 
it is sufficicnt for us to point out that, since Rajagopala aidas case}, and our own 
Judgments, it is now indi putable that administtative dirsctions cannot be issued 
by,any Authority to any quasi-judicial ‘Authority under the Act, in ret pect of a quasi- 
judicial matter. Nor can such an admini trative direction in respect. of a quasi- 
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judicial function, be brought within the scope of section 44 (3) (c); certainly, the 
Transport Commissioner has a juridiction to decide disputes, and matters of 
différences. of opinion between two R«gional Transport Authorities. - But that ~ 
“myst be interpreted as relating to di putes or diffirences at the administrative 
level, and not with regard to their qua: i-judicial functions and acts, for which there 
are separate statutory appeals, and Tribunals constituted to hear such appeals. 
Hence, the ‘Regional Transport Authority, Tirunelveli, should now procud, in 
case there is a grant of a permit by the Ri gional Transport Authority, Ramanatha- 
puram, on this inter-district route to take up the question of concurrence, both 


under section 47 (3) and with respect to the grant itzelf. But he will do so, wholly 
iininfluenced by the proceedings of the Transport Commissioner dated 19th August, 
1965, and unhampered by any such direction. ‘That document will have to be 
ignored altogether. Since that document was issued in 1965, and a considerable 
period has since elapsed, we ‘do not think it necessary for us to formally exercise 
our jurisdiction, in certiorari, to strike down that procceding. This clarification of 
Ks situation at law is sufficient. The two Appeals are accordingly dismissed. 
o costs. 


VMK. ~ gees . ‘Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. <.. 
- (Special Original Jurisdiction.) 
PRESENT :—MkR. Justice P. S. KAILAN... 
Harcharan Singh Premi f Petitioner" 
D. ey AP ; : í 
The Officer Commanding, Army Military Hospital, Madras-16 ; 
and another. - . ~.. Respondents. 
Army Act (XLVI of 1950), sections 19 and 20 and Army Rules (1954), rule 15—Diomissal 
, of offcers—Procedere for—Applicabilitp— Temporary commissioned officers—If governed 
by the procedure—Army instractions—Nature of. ; : 5 
‘Section 1g of the Army Act specifies that subject-to the provisions of the Act 
and Rules and- Regulations made thereunder, the Central Government may 
dismiss, or remove from service, any person subject to this Act. Section 20 
prescribes the rank of officers by whom a person-could be dismissed, removed 
or reduced in rank. -The Act does not-specifically provide for the dismissal or 
- removal or reduction in rank of officers and the provision for such cases can only 
- Be under the Rules and Regulations made under the rule-making powers under 
section 19 (1) of the Act- `> > eer - 


Rule 15 of the Army Rules, 1954 prescribes the procedure for termination of 
service of officers on grounds other than misconduct. The rule contemplates 
that before taking action under the rule the officer concerncd should be informed 
along with the particulars of all matters adverse to him and called upon to urge 
reasons in favour of his retention in service. After considering the explanation 
the Chief of the Army Staff is requested to submit a report to the Central Govern- 
ment and the Central Government after considering all the matericls before it, 
should take a decision. If the procedure prescribed under.the rule is not followed 
the dismissal erder will be vitiatcd. 

The procedure prescribed under the Act and Rules apply to all commissioned 
officers, whether temporary or permanent. The Act dots not maintain any dis- 
tinction between a permanent officer and a temporary officer. To say that tem- 
porary commissioned officers will not be governed by the provisions of the Army 
Act and Rules will lead to dangerous results since they cannot, if such is the casc, 
be subject to Military law and discipline. < es f Di 
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„i Army instructions are in the nature of administrative directions and they cannot 
` have the éff-ct of modifying the statutory rights guaranteed to an officer before 
faking any action against him for dismissal. Hence even a temporary- comypis- 
siontd officer in the Army cannot be dismissed from service under the Army 
instructions (para. 12) contrary to’ the provisions: of the Army Act and’ Rules’ 
„Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in'the affidavit filed therewith -the High Court will 
be pleased to issue’a writ of certiorari calling for the records from’ the respondents 
relating to the termination of his commission as an officer in the Army Medical 
Corps (Non-Technical) on goth March, 1967 at Madras by the Officer Commanding, 
Military Hospital, Madras 16 (the first respondent) in consequence of the letter 
dated 27th February, 1967, No. 14829/DG AFMS -1 (B)} Ministry of Defence 
issucd-by the Director-General, Armed Forces, Military Service, Ministry of Defence, 
New Dulhi-i1ı (th¢ second respondent ) according approval for such termination and 
to quash ‘the same and to award the petitioner his costs. ree As at Ore. 
T. Govindarajalu, for Petitioner. f a 
V. Swresham, for Standing Counsel for Central Government, for Respondents. 
The Court made the following ee 
Oxpxr.—This petition. is‘fikd by a temporary’ commissioned:officer to quash. 
the order of the Officer Commanding; Military Hospital, Madras, dated 20th 
March, 1967 in consequence of an order of the Ministry of Defence issued by the 
Director-General, Armed Forces, Military Service, dated 27th February, 1967 
terminating the services of the petitioner as a Commissioned Officer. _ _ i 
The petitioner Was enrolled in the Army Medical Corps on 8th December, 195% 
as a Sepoy Nursing Aşsistant. After about 10 years of service, he was promoted in 
1963 as Lance Naik ; and, in 1964, as Naik. The petitioner appearea before the 
Service Selection Board at Kolhapur and before the Medical Board at Delhi and 
was selected for grant of Permanent Ri gular Commission in the Army Medical 
Corps by the Director-General, Armed -Forces Medical Services by his order dated 
2and April, 1965. The petitioner reported himself for Tya and Mäy, 1965. The 
petitioner’s commission was gazeticd in the Gazeette of India on 18th February, 1967. 
Nine days after the commission was granted, the President of. India , terminated the 
petitioner’s commission on 27th Fe f, 1967. The termination of the commis- 
sion is stated to be under.paragraph 12 of the Army Instructions 231. The petitioner 
filed a review petition to the Director-General; Armed Forces Mcdical Service’on 
7th March, 1967 under section 27 of tht Army Act, 1950, and as the petitioner did 
not receive any immediate redress on his applicatiqn for review, he submitted a 
petition on gth March, 1967 to the President of India. The petition to the President 
of India was rejected on 21st September, 1967 and hence this writ petiticn. 
` In this petition, it is unnecessary to go into the competency or otherwise of the 
petitioner to continue as a commissioned officer, for, the petitioner challenged the 
order terminating his service as not in accordance with law. Shortly put, the con- 
tention of the learned Counsel for the petitioner is that he being a commissioned 
officer,-is governed by the Army Act and any dismissal and the termination of his 
service can only be under section 19 of the Act; i.e., subject to the provisions of the 
Army Act and the Rules and Regulations made thereunder. On’ behalf of the 
‘Central Government it is submitted that the petitioner was appointed as a com- 
missioned officer under the Army Instructions and as he was only a temporary Com- 
‘missionad officer, he was governed by Army Instriictions dated 20th’ October; 1962, 
‘paragraph 12, which provides that.if an officer, during the. probationary period) is 
-reported as unsuitable to retain his commission, it will be terminated at any time 
during òr after the probationary period. In order to appréciate the contention of 
the learned’ Counsel, it is necessary to refer to the ‘relevant provisions of the Act, 
the Rules and the Army Instructions. Sie, 2 2 | ES 
The facts are not in dispute. ‘Fhe petitioner was appointed as a-commissioned 
officer by the President on 18th February, 1967 and was a temporary.commissioned 
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officer. The Army Act, 1950, is applicable to the persony mentioned in section 2 of 
the,Act.. Section 2 (1) (a) states that officers, jurior commissioned officers and 
warrant officers of the Regular Army are persons subject to the Act. An ‘ officer’ 
is defined under section 3 (xviii) as sneating t £ person commissioned, gazetted, or.in 
y as an officer in the Regular Army’ an includes persons enumerated in clauses 
(a) to (7) in the definition. Section 10 provides that the President is the authority 
to grant a commission to an officer. It cannot be disputed that the petitioner is an 
officer within the definition as he is a person commissioned and gazetted as an’ officer 
in the Regular Army. Section 18 of the.Act provides that every person subject 
to the Army Act; shall hold office during the pleasure of the President, Section 19 
specifies that subject to the provisions of thé Act and Rules and Regulations made 
thereunder, the Central Government may dismiss, or remove from the service, any 
person subject to this Act. Section 20 prescribes a procedure by which a person, 
could be dismissed, removed or reducéd in rank. ' The Ohief of the Army Staff may 
dismiss or remove from service any person other than an officer. Section 191 enables 
the Central Government to make rules for the removal, retirement, release or dis~ 
from service of persons subject to this Act. For persons who are subject 
to this Act, the termination of service will be according to the provisions of the Army; 
Act and the Rules and Regulations framed thereunder. The Act does not. speci- 
fically previde for the dismissal or removal or ‘reduction of officers and, therefore 
such dismissal or removal can only be ‘by, the Rules framed or Regulations - made, 
under the Act. The rule-making, power. is‘ under section 193 (1) (a). . 
. Rule 15 of the Army Rules, 1954 prescribes the procedure for termination of 
service by the Central Government on grounds other than misconduct. The rule 
>“ (1) When the Commander-in-Qhijef is satisfied _ that an officer is unfit to 
„be retained in the service. duc to inefficiency,' or physical disability, the officer— 
(4) shall be so° informed, - Fe : ; E che Fe a 
(6) shall be furnished with the particulars of all matters adverse to him, and 
(0), shall be called.upon to ‘urge any reagons,he may wish toput forward in 
favour. of his retention, in the service. , ce a Pee int te 
l (2) In'the event of the explanation being considered hy ` the Commander- 
in-Ghief unsatisfactory, the matter shall be submitted tu the Central Government 
for. ord:rs, together with the officer’s explanation and the recommendation of the 
-Gommander-in-Chief as to whether the Officer should be— m. }. dois 


r 


- -< (a) called upon to retire ;-or, Peak Boke a Pea eS i 
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a 


`. ` (b), called upon to resign. A PE re 5 oe or hw 


.” (3): TFe Central Government after considering the reports, the explanatigns,. 
if any, of the officer and-the recommendation of the Commander-in. Chief may 
call upon the officer’to retire or resign, and, on his refusing to do so, when called: 

_ upon, may ‘take action to have him gazetted out_of the service on pension or 
gratuity, if'any, admissible to him.” ` i E a spate 

Rule 15; thus contemplates .the officer being informed by the Commander-in- 

Chief (now the Chief of the Army Staff) along with the partciulars of all matters 

adverse to him, viz., to afford an opportunity to the officer to urge the reasons.in’ 

favour ef his retention in seyvice. After considering the explanation, -the Chief 
of the Army Staff is required to submit a report to the Central Government and. 
the Central Government after considering all the materials before them should take 
a‘decision. ; It is not in disputs in this case that this procedure was not adopted. 
The. plea ‘of the Central Government is that the petitioneris not an officer con- 
ternplated under the Army Act, 1950. . In any event it was submitted: that the 
privilege available under the Army Act is only to the permanent commissioned. 
officers and not.to` tempoi commissioned officers.. The plea on behalf of the 
Gentral-Goverament-is-tha titioner wes-appointed- under -Army Instructions 
and was liable to be removed ynder- Paragraph 12 of Army Instructions No. 231. 
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A reading of the sections cited makes it clear that’a temporary commissioned 
officer comes within the definition of section 3 (avii) of the Act. The Act does-not 
maintam any distinction between a -permanent officer and a témporary officer. It 
would have been open to the Central Government to have framed rules under section 
19 providing for the- mode of dismissal or removal of a temporary commissioned. 
officer. “It has also been edmitted that no regulations have been framed ‘for dis- 
missal or removal of a temporary commissioned officer. The contention of the 
learned Counsel for the Central Government is that the Act-is not-applicable to a 
temporary commissioned -officer. This contention cannot be accepted forit- will 
lead to very dangerous results. On a plain reading of section 3 (xii), all officers 
who have- been ‘commissioned, whether temporary or.permanent, will be subject 
to the provisions of this Act. If the construction sought to be placed by the learned: 
Counsel for the Central Government is accepted, it would mean that temporary. 
commissioned officers ‘would not be governed by the Army Act and would not be 
subject ‘to the discipline under the Army Act This situation was vet A 
Bench of this Court in Chatterjee: v. Seb-Ares Commander, Headquarters, Madras}. : 
Court was dealing with the case of a Short Service Commissioned Officer. The Court 
held that a Short Service Gommissioncd Officer as soon as he takes up the com- 
mission will become subject to the provisions of the Army Act by virtue of section 
2 (2) and he will remain so subject until he is duly di charged. Repelling the con-- 
tention that the officer in that case occupied the position of a Reserve Officer and 
not subject to any. Rules and Regulations, thé. Court observed : - oʻ 

“ Any other decision will result in a piquant situation ; for exampke, if a tem- 

porary commissioned officer, the moment the term of his service expires, runs 
away witha equipment that is given to him, according to the petitioner, Ke cannot 
- be subject to the Military law and discipline and cannot be arrested and produced 
before a Court martial but the Military authorities should avail themselves of the 
ordinary remedies before the criminal Courts of the land. Wo need only refer 
. to the situation so created to show the untenability of the contention.” “ ; 
These observations are applicable to the case of a temporary commissioned officer, 
He cannct say-he'is not subject to the Army discipline. - Therefore, the contention 
that a temporary commissioned officer is not a person subject to the Act will have 
to be negatived. If.a temporary commissioned officer is subject to the provisions 
of the Army’ Act, be can only be dismissed or removed under the provisions of the 
Act, the Rules, or Regulations. -As already pointed out, the Act does not provide 
for the procedure for such removal. “The procedure provided under rule 15 which 
relates to the dismissal and removal had not been followed. It is also admitted that 
there are no Regulations regarding the procedure for dismissal or removal of a tem- 
porary commissioned officer. The Ccntral Government only relies on paragraph 12° 
of the Army Instructions. Under section 19 of the Army Act, the’ to be 
followed is:according to the’ provisions of the Act, the Rules and’ the- R« gulations, 


= y 
they cannot have the effect of modifying the statutory right of-the petitioner. 
The C.ntral Government, if they wantud to treat the temporary . commissioned 


That has not been done ` . 
Mr. Govindaraj, the learned Counsel for the petitioner, submitted that the 
Army Instructions paragraph 12 only provid d that the Commission of a proba- 
tionary officer can be termmatrd at any time during and after the probation period, 
but it had not prescribed a proc dure and therefore the procedure under the Act 
and the Rules should be followed. On bchalf of the Central Government it was 
submitted that under the Regulations, the Commission of an officer during the 
probationary period could be. terminated without observing any formalities. TI do 
not-think it is necessary to go into this question as I am of the view that the petitioner 
: i) (iggiyit M.LJ. 2538: LIR. tgse) Mad. 153. °° oN 





ai}: THANKA-NADAR 0. MANICKA NADAR (Kailasam, J.). 377 


camnot.be removed by following‘the Army Instructions. It is contrary to the rights 
securcd to the petitioner under the Army Act. 


In the résult the petition-is allowed and the a order set aside: I do 
not’ express any opinion about the competency or otherwise of the officer to continue 
asa Commissioned Officer. The Defence Department will be at liberty to commence 


fresh procecdings if they so desire. . The petition is allowed with costs. . Counsel’s 
fee Rs. 250. 


“RM .- pore S zs Patton allowed. 
IN THE HIGH COURT: OF JUDIGATURE AT MADRAS. 
oe (Special Original Jurisdiction.) 
: Present :—Mnr. Justice P. S. Kahasau. ` 37 cee a 
Thenka Nader a Petitioner 
E A e 7 


Manicka Nadar and others ~ l "4, Respondents. 


Madras Panchayats Act (XEXV of IoD- ilko dispate—Complaint ihat certain voters 
‘have voted in more than one ward—Proof of. 


An allegation that a person has voted twice in an dicions if established, 
will amount to an election offunce and has to be proved strictly as a criminal 
offince. The best evidence to prove such an all tion will be- the evidence of 
the Polling Officers at' the respective Polling Stations where the person is 
alkgd to have voted. The-fact that a person’s name appears in the list of voters 


ob sone! One ert doce nok Dy sels crabs that Be hes yolda; all the 
wards. 5 


` Petition under Article 226 of the Gonsuiucon af India, praying that in the cir- 
cumstahces stated therein, and in the affidavit filed therewith, the High Court will 
be pleastd to issue a writ of certiorari calling for the records in O-P.No. 15 of 1965 
on the file of the Court of the Principal District Munsif (Election eee: 
Nagercoil and quash the order dated 28th. February, 1966. ` 


ox. Sriden for S. Pad amanabhan, for Petitioner. 


` P. ‘Madasadkanan, for st Respondent. a 

- The Court made the following ` ‘ : i f 

i ‘Onver.—This petition: is filed by one Thanka Nadar, Sic was s declaréd ec 
to the Agastheeswaram Panchayat, but whose election’ was set aside by the Principal 


District Munsif (Election See » Nagercoil, for the i issue Ge a writ of certiorari 
to quash the order. 


The petitioner was-one of. thè aaia candidates for the Sedan ‘of members 
to the Agastheeswaran ‘Panchayat. The other candidates who contested ‘are rerpon- 
dents 1 to 5. On the counting of votes, it was found that the petitioner had polled 
124 votes and ‘the first respondent 129 votes. The first-respondent herein preferred 
an application, O.P. No..15 of 1965, under section’ 178 of the Madras Panchayat 
Act challenging’ the election of the petitionér. 


The election of -the petitioner. was challenged: .on. ihree grounds, namely, 
{1) that there was improper reception of nomination papers and improper rejection 
of 15 votes by the Returning Officer, (2) that the Returning Officer had failed to 
scrutinise carefully the ballot papers to satisfy himself that there was no mistake in 
Gounting as ‘the difference was only one vote between the petitioner and the first 
respondent and (3) that two persons Paul Thankam Nadachi and her husband 
Sankara Vadivu whose serial numbers are 95 and g6 in Achankulam ward, Ward 
Nos. 12 and 75 and 74 in Samathanapuram Ward, Ward No. 4, had voted in both the 
wards. Therefore it was contend:d that the election was materially affected. 


~ 





* W.P. No. 787 of 1966. 21st November, 1968, 
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ing the first two grounds, the, Election. Commissioner has found against 


- Regarding t 70 § J : 
the first respondent, and it is unnecessary to consider the same. | : 
l “The only question that has to be considerzd is whether Paul Thankam Nadachi 
and Sankara Vadivu. are, listed in both the wards. and whether they have voted in. 
both the wards. The Election Commissioner has found that the names òf both the. 
persons appear in both-the wards and this finding is not seriously questioned. ‘The 
only point therefore is whether both have voted in both the wards. In order to. 
substantiate the contention that both the persons voted in both the wards, the- first 
ent examined P.Ws. 2 to 6 and himself as P.W. 1. The evidence of P.W. 2 
and P.W. 3 is that: Paul Thankam Nadachi and her, husband: voted in’ Sdmathana- 
puram Ward, Ward No. 4, at about 4-30 P.m. The evidence of P.W. 3 is that Paul 
Thangam and Sankaravadivu voted at Achankulam Ward, Ward No. 12, at 10 A.M. 
Paul Thankam Nadachi and. Sankara Vadivu Nadar were cxamined by the first 
respondent as P.Ws.4and 5. They stated that they voted only at Samathanapuranr 
Ward and not at Achankulam. Both of them were treated as hostile. P.W. 6 is 
the Special Revenue Inspector, who was the Polling Officer at Sar ipuram. 
He issued ballot papers Nos. 74 and 75. He also stated that He noted the ballot 
paper numbers against the two serial numbers. The pètitioner was examined as 
R.W. 1 and he stated that Paul Thgnkam Nadachi and Sankara Vadivu had no 
votes in Ward No. 4 z l ae Arin 
On this evidence, the Election Commissioner came to the conclusion, accepting 
the evidence of P.W. 2 that.Paul Thankam: Nadachi and Sankara Vadivu voted at 
Samathanapurm and‘of P.W. 3 that the two persons voted at Achankulam‘ found 
that there had ‘been material irregularity in the’ election.: The first respondent 
examined the Polling Officer at Samathanapuram Ward., He stated. that ballot 
papers were issued to serial numbers 74 and 75 in the voters list. But the first res- 
pondent had failed to examine the Polling Officer at Achankulam Ward to prove:that 
serial numbers 95 and 96 had voted. The best evidence would be that of the Polling 
Officer at Achan alam to prove that the persons with serial numbers 95 and g6 had’ 
voted. In the‘absence of such evidence, it'cannot be stated that the first epon 
had succeeded in proving 'that there was double voting. The allegation two- 
persons have voted twice will amount to zh election offence’ and hás`to' be proved’ 
strictly as a criminal offence. P.Ws.'2-and 3 are.interested persons and have given 
evidence for the first time before the Election Commissioner. The evidence of the 
two persons alleged to have voted twice is that they did not do so, but had only 
voted at Samathanapuram. No doubt they were treated as hostile. *But the’ evi- 
dence of P.Ws. 2 and 3'as already stated is interestcd and as' the ‘first respondent’ had 
failed to produce the.best evidence that was available; the-Election Gomthissioner 
was in error in accepting the contention’of the first respondent and finding that’ 
P.Ws. 4 and 5 had voted twice. The first respondent was aware of the necessity 
of examining the Polling Officers and that was why he had examined the Polling 
Officer, for Samathanapuram Watd, P.W. 6. He has no-explanation as to why 
the Polling-Officer for Achankulam Ward was not examined; the, Polling Officer. 
with the help of the-list of persons that voted would; have clearly proved whether 
persons with serial numbers 95 and 96 had voted or nòt. - The finding of - the 
Election Commissioner is perverse and cannot be accepted. =- . nS 
In the result, the first respondent has not succeeded in Proving that the two 
persons, Paul Thankam Nadachi and Sankara Vadivu, had voted twice,.. The 
petition is allowed,’ the order of the Election Commissioner is set aside and the. 
election of the petitioner is restored: There will be no ‘order as to costs. 
“RM. mo, © < "Petition: allowed. 











mh, SATHIASHELAN, In re (Sadasivam, J.). 3719 
’ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Bees, NS Present :—Mr. Justiog R, SADASIVAM.. -`` we S 

Sathiaceelan and others net an f 


Prien of Gratin Act (II of 1947), stion 5X2); 5. (1) A) and Sanitary Inpetrs 
| of the Municipality—Sanitary. Inspectors. also Food Inspectors under the - Prevention. 


_ of Food Adzltsration Act—Sanction’ tp prosecute—Soanction by Health Officer of Manici- 
"THe Health Officer of a municipality can sanction the prosecution under the 
’ Prevention of Corruption Act, 1947, of the Sanitary Inspectors of the Municipality, 
` such Inspectors also being the Food Inspectors under the Prevention of Food 

Adulteration Act. , i s 
_ However in order to remove doubts in such matters, it is better that clear instruc- 
tions are given whether the Commissioner or the Health Officer is the authority. 
to accord sanction to prosecute the Food Inspectors. -+ 
Appeals against the Judgment of the Court of the District Magistrate (J), and 
Special Judge of Coimbatore and Nilgiris at Coimbatore in Calendar Case No. 5 of. 
the Calendar for 1966. i a Da a a ate nds: 
- V. T. Rangaswami Iyengar for K. Ramasyy ami and B. Sriramalu, A. Sarojini Bat and. 
N. Appu Rao, for Appellants.: Pee ng S g 
R. Vesramani for the Public Prosecutor, for State. ©: . . s 4 
- The Court delivered the following -`> - ae Se HE 
-Jopcmenr.—Appellants have been convicted under section 161, Indian, Penal’ 
Code, read with section 34, Indian Penal Code, and under section 5 (2) read with 
section 5 (1) (d) of the Prevention of Corruption Act, 1947, read with section 34, 
Indian Penal Code, and sentenced to rigorus imprisonnient for’ onc year under 
the latter count alone and no separate sentence ‘was awarded in, respect of former 
count. `. : A : ons s - A 
. Accused 1 and 2 were Sanitary Inspectors of the 6th and 1gth Wards of the 
Coimbatore Mumicipality, and they were deputcd by the Health Officer, P.W. 4 
Dr. Francis Xaxier, to take samples of milk and butter in the latter’s ward. , The 
third accused Rangaswamy was the Sanitary “Maistry working under the second- 
accuxd. On the moming of 7th March, 1966, at,about 7-30 ‘a.u. the accused met 
P.W. 1 K.-Subramaniam, a milk vendor, took him to’the Delhi Hotel to the west. 
of the North Coimbatore Railway level-crossing and there are‘alleged to have: 
taken milk from P.W. 1 Subramaniam for analysis and put in three sample- 
bottles. The fact-that-P.W. 1 Subramaniam was taken to the Delhi Hotel to take" 
milk samples is not in dispute. Though Exhibits P-1 to-P-4 were prepared at the 
time and Exhibit P-4 alone remained to be signed by P.W41 Subramaniam, the 
claim of the accused is that no milk sample was taken. But the evidence of P.W. 1: 
Subramaniam is that milk samples were taken from him for analysis and that, at 
that time, the first 'accuxd demanded a sum of Rs. 200 as i gratification. for 
letting him off without charging him, and, on his expressi ifficulties to raise that 
sum, be ‘was told that he should at least give Rs. 100. When P.W. 1 was about 
to sign the document Exhibit P-4, the first accused is -allegrd to have stated that 
he was. going to put his last signature in Exhibit P-4 and then only ‘statcd that at 
least Rs. 100 should be given. P.W. 1 Subramaniam claims to have met his.uncle ` 
arid secured Rs. 100 for paying the bribe. Then he thought of informing the 
matter to the vigilance authorities and proceeded to the vigilance office, and gave 
the complaint Exhibit P-5. In due course, tht ni was laid in this care. P.W. 7 
Raghavan Najr, Inspector of Police, Vigilance Anti-Corruption, Coimbatore,, 
prepared a mahazar for the currency notes M.O. 1 series, brought by P.W. 1 Subra- 
maniam, and went with two witnesses P.W. 2 Chinnaswamy and P.W. 3 Bala- 


subramaniam, then Assistant Engineers in the Electricity Department. The 
pae Ke 


* Crl.A. Nos. 1149 to 1151 of 1966: - . 5 6th Decembet, 1968. 
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evidence of P.W. 1 Subramaniam and the three witnesses P.Ws..2, 3and 7 is that 
P.W. 1 met the third accused near the jatka stand. When questioned by the third 
accuxd P.W. 1 told him that he had brought the money and then they both pro- 
ceedid on cycles to Murugan Stores. The first accuscd came out of the Stores 
and askid P.W. 1 Subramaniam whether he had brought the money. He then- 
Pointed out the second actused stading in the opposite platform and askcd him 
to give the money to him. But when P.W. 1 Subramaniam gave the money M.O. Í 
series, into the of the second accused, he received the same handed 
them over to the third accused. On PW. 1 Subramaniam giving the agrecd signal 
by scratching his head, P,W: 7 Raghavan Nair went there with P. 3 a1 
questioncd the third accused, who produced the currency notes M.O. 1 serits. 
This in short is the prosecution case. : ; ‘ 
The sanction in this case was given by the Municipal Health Officer, P.W. 4 
Dr. Francis Xavier. It was urged before the Special Judge and also before me that 
P.W. 4 was not competent to accord sanction to prosecute the accused and that 
the Commissioner of the Coimbatore Municipality was the competent authority 
to grant the sanction. But towards the erid of the arguments, Sri V. T. Rangaswami 
Ayyangar went farther ‘and urged that the State Government alone was competent 
to accord sanction for‘prosecution in this case. T 
P.W. 4 Dr. Francis Xavier déposed that he is competent to remove the accused 
from service, but it was elicited from him that he could do s0 only subject to the 
approval of the Municioal Commissioner. In Sailendranath. Bose v. State of Bihar’, 
it was held that the sanction of the head of the department who was not proved to 
be competent to remove from service the accuscd, who was an Assistant Medical 
‘Officer in the Railways, was not valid... It was observcd bythe Supreme Court 
that on the materials placcd before it, it was not possible to come to the conclusion 
that P.W. 1 the Chief Medical Officer was competent to grant sanction under section. 
6 (1) of the Prevention of Corruption Act. The Special Judge relicd on the decision 
in Rash Behariv. The Stats*, but that decision is clearly distinguishable and cannot 
be uscd as an authority in this case. It is clear from the decision that Executive 
Engincers had the power to appoint or rethove the Upper Division Clerks and that 
‘the mere fact'that the’ Chief Engineer had issued’a circular that the said power’ 
should be, exercised subject to his approval cannot in any way affect the authority 
of the Executive Engineer as the appointing authority to accord sanction’ to pros 
secute the’ accused, an Upper Division Clerk. In Nyalchand Kevalrain v. State?, 
relicd on by the prosecution; it was held that, even though the sanction of the Generat 
Board was required hefore a nakadar could be a inted or removcd, yet the actual ' 
power of appointment or removal was with the Presidcnt of the Municipality and 
uently ‘he could: sanction the ‘prosecution of the nakadars (persons employed 
to collect octroi duty at` octroi outpost)., This decision taken along -with the 
evidence of P.W. 4 Dr. Francis'Xavier supports the claim of the learned Public 
Prosecutor’ that the sanction.is valid. re hes ee i 
_ Section 75 of the Madras District Municipalities Act provides: -` . 
- “ Subject to the provisions of section 77 and-to such control as may be pres- 
cribcd by the State Government the Executive Authority may censure, fine, with- 
hold, promotion from, reduce, suspend, remove or dismiss any municipal officer 
, Or servant in its service except & health officer or a municipal engineer, a municipal 


engineer 
of departmental rules or discipline, or for carelessness, unfitness, -neglect - of 


“ Executive Authority.” has been defined in section 3 (8-C) of the said Act to mean 
in the case of municipalities included in Schedule IX or notifkd under sub-section 
(1) of section .12-C, the Commissioner or if there is no Commissioner in. charge; 
the irman, » Coimbatore Municipality is the very’ first municipality mentioncd 

ts 
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in the list of municipalities in Schedule IX of the said Act for which Commissioners. 
shall be appointed... These provisions show that the Municipal Commissioner has 
authority to dismiss the employees of the Municipali . There can be no doubt. 
in this case that the accused were such employees. Sri V. T. Rangaswamy Ayyangar 
referred me to a circular issued by the Rural Deyelopment and Local Administra- 
tion Dk partment of the Government of Madras, Mamo. No. 30045/M-7/67, dated 
25th May, 1968, in support of his contention that the Municipal Commissioner 
is competent to frame charges against 2 Sanitary Inspector of the ‘Municipality. 
In view of what I have stated viz., that the-Commissioner of the Municipality has 
power, by virtue of section 75 of the District Municipalities Act, this circular is not 
of importance. j ; : 


The question for consideration in this case is whether P.W. 4 Dr. Francis 
Xavier, the Municipal Health Officer, Coimbatoré Municipality, is competent to 
sanction the prosecution of the accused in this case. Section 13 (1) of the Public 
Health Act defines the powers of the Director of Public Health over public health. 
staff of local authorities. In section'7 of the Public Health Establi:hment (Local 
Authorities) Regulations, 1940, it is provid: d that subject to the provisions of clause 

a) of sub-section (1) of section 13 of the Madras Public Health Act, 1939, and the 

ules prescribed thereunder, appointment etc. shall be made by the Exccutive 
Authority in a municipality which has no Health Officer of its own and by the Di ‘trict. 
Health Officer in consultation with the Presidint of the Panchayat in a Panchayat 
which has no separate Health Officer; and by the Health Officer subject to the 
approval of the Executive Authority as required by sub-section (2) ofsectión 14 of 
the Madras Public Health Act, 1930, in other cases. The last clause is the one 
relevant to this case. In the Madras Service Manual, Volume ITI, which consists. 
of special rules with regard to the subordinate services, the appointing authorities 
with regard to several categories of the Madras Public Health Subordinate Service 
are mentioned. It is clear from rule 3 of section 26 dcaling with the Madras 
Public Health Subordinate Service, that the Director of Public Health is the appoint- 
ing authority in respect of particular categories of service and the eppoimting 
authority, for posts other than the posts mentioned as coming under Director of 
Public Health is the Assistant Director of Public Health in respect of the Staff in 
the office of the Director of Public Health, andthe officer concerned in the 
category of Health Officer in respect ofstaff in other offices. Thus P.W. 4 
Dr. Francis Zavier, Health Officer of the Coimbatore Municipality as the 
appointing authority for Sanitary Inspectors and Sanitary Maistries, is competent 
to accord sanction in this case. i E 

Sri V. T. Ratigaswamy Ayyangar'rçlied -on section `g of the, Prevention of 
Food: Adulteration Act and contended that the Central Government or the State 
Government may, by notification in Official Gazette, appoint such persons as it 
thinks fit, having the prescribed qualifications to be Food Inrpectors and urged that 
the State Government alone is the competent authority to-accord sanction. It 
should be noted that the State Government does not appoint Food In‘pectors and 
by G.O. ‘No. 3591; Health, dated, 26th November, 1955, published at page 628 
Part I-A of the Fort St. George Gazette, - dated 7th December, 1955. Municipal 
Health Officers ‘and Sanitary Inspectors have been appointed as Food In‘pectors 
under the Act, and this fact is-notified in every complaint filed under the Prevention 
of Food Adulteration Act. Thus the Sanitary Inspectors or Food Inspectors by. 

irtus-of their posts held as‘Sanitary Inspectors in the Municipality, and if they 
are removed from the posts of Sanitary Inspectors. ipso facto they cease to be Food, 

For the foregoing reasons, I find-that the sanction accorded by P.W; 4 Dr. 
Francis. Xavier as Health Officer is valid, though sanction could haw also been, 
accorded by the’ Commissioner of the Géimbatore Municipality. However, in. 
order to remove doubts in such matters, it is ‘better that clear instructions are given. 
whether the Commissioner or the, Health Officer is ‘the ‘authority to’accord ranction 
tọ prosecute the Food Inspectors. se eat ee Ne wae 
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~ There-is only the evidence of P.W. 1 Subramaniam that a demand for Bribe 
“was made by the first accused and that it was supported- by the other accused. 
Suggestions have been made to. P.W. 1 Subramaniam as to-why he should depose 
falsely against the accused. It is clear‘from the evidence of P.W. 1 Subramaniam 
that he agreed to give bribe.and Wanted to give it to the accused in this-case; “to 
avoid prosecution under Prevention of Food Adulteration- Act. If he had only 
pure milk for sale, he need not agree to-give bribe even if sample had been taker 
from him. The evidence of such a person cannot be accepted without corroboration 
by .other evidence or surrounding - circumstaness: According to P.W. 1 
‘Subramaniam, milk was taken from his can and put in three different bottles. 
But this fact is denied by the appellants. It is, no doubt, strange that accused 
1 and 2 should have prepared Exhibits P-1 to P-4, without even taking milk samples. 
“The ‘recitalsin Exhibits P-2'and P-4 are not consistent -with th- version put forwaid 
“by acctised 1 and 2. But even the evidence of P.W, 1 Subramaniam is fhat he did 
not réctive 47 paise, after his having given milk. Exhibits P-1 to P-4 mention the 
sample number as 3776. But itis clear from Exhibit P-20 and the“bottle M.O. 3 
that ‘the said number’3776 was assigúcd to the butter sample taken at Murugan 
Stores. If the accused had really taken milk samples, it is unlikely that they would 
have assigned the number 3776 mentioned in ibits P-1 to b4 to the butter 
sample. Ifthe milk bottles had been seized in this case and if they contained the 
number 3776 or anything so connected to them within Exhibits P-1 to P-4, the said 
circumstance would lend some corroboration to the version of P.W. 1 Subramaniam. 
-P.W. 6 Kunhisoopi, working as a cashier in the Delhi Hotel, stated that he attested 
Exhibits P-1 to P-4 along with one Balakrishna Iyer, in connection with the seizure 
of milk from P.W. 1 Subramaniam and that the three bottles were found corked 
and sealed and kept on a table at a distance of six feet from the cash counter. In 
cross-examination: he stated that he did not know what the bottles contained, ‘and’ 
that he could only speak-to the fact “that the bottles contained a white substance. 
P.W. 5 Pankajakshan working asa Sanitary Maistry in the Sixth Division of the 
Coimbatore Municipality was examined to speak to the fact that the milk bottles 
concerned in this case were sent by the first accused to his house. But the said 
witness turned hostile and he did not- support the prosecution ‘case. P.W. 7 
‘Raghavan Nair, Inspector of Police, Vigilance and Anti-corruption, Coimbatore, 
searched the house of the accused but he did not recover any milk bottle concerned 
in this case. Thus, there is nothing to support the version of PIW. 1 Subramaniam 
that milk samples were actually taken from him, though, having regard to Exhibits 
"P-1 to P-4, it appears probable. : ap oes 


P.W. 1 Subramaniam deposed that the first accused asked him’ Rs. 200 and 
then finally when he was about to put his signature in Exhibit. P-4 reduced the 
-demand to Rs. 100. It is clear from his evidence that, at the time when -he was 
asked to pay’Rs. 200 there was a person at the cash counter of the Delhi Hotel and 
-an Iyer was also s per P.W. 6 Kunhisoopi was the person then working 
at the cash counter of the Hotel and che referred to Balakrishnan Iyer as the other 
_Person who'was with him.” “The non-examination of Balakrishna Iyer ahd the non- 


Subramaniam about the presence of a person at the cash counter and an Iyer stand: 
ing nearby evidently referred to P.W. 6 Kunhisoopi and Balakrishnan respectively. 
“Learned Advocate for the accused was justified in adversely commenting upon 

rosecution case that there is nothing to ‘corroborate the evidence of P.W. T 


tthat no one was present, when the third accused asked P.W. I: to bring the money: 
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as demanded by the other accused. But the fact remains that the said’ demand 
spoken: to by P.W. .1 Subramaniam.is also not corroborated by .any évidence. 
Having regani t the fact that the evidence of P.W. 1 Subramaniam could have 
been corroborated by P.W. 6 Kunhisoopi and Balakrishna Iyer and -in the absence 
of such corroboration, it is difficult to rely on the evidence of P.W. 1 Subramaniam 
‘about the alleged demand of bribe. 


There is ofily the evidence of P.W. '1 Subramaniam that he went and received 
Rs. 100 from his uncle. But he-has not even examined his uncle to corroborate 
his version. The only other evidence which requires to be considered is the reco- 
very of M.O. 1 series. The evidence of P.Ws. 1, 2, 3 and 7 about the recovery of 
MLO. 1 series appears to be artificial. P.W.1 Subramaniam met the third accused 
near the jatka stand The third accused has rightly mentioned in his statement 


the first accused came out and questioned P.W. 1, Subramaniam, whether he had 
brought’ the money.’ But curiously enough, he did not receive the money. The 
first accused is alleged to have pointed to the-second accused standing in the opposite 
‘platform. Itis not as though P.W. 1 did not know the second accused and required 


accepts the version of P.W. 1 Subramaniam. The first accused denied having 
made any demand for bribe or having pointed out the second accuscd standing 
in the opposite ‘platform. If really P.W. 1 Subramaniam brought Rs. 100, in 
‘pursuance of the prior demand made by the first accused in the presence of the 
second accused and the second accused was also pointcd out by the first accused, 


the moncy to P.W. 7 Raghavan Nair and protested that he had nothing to do with 
‘the money. It is significant to note that the other witnesses P.Ws. 1, 2 and 7 have 
-not spoken to it. The eviderice of P.W. 3 Balasubramaniam that the third accused 

tested even at that time is consistent with the ¢ase of the third accused. Tf 


receive Rs; 100 from P.W. 1 Subramaniam and wrs ceught at that time, he cannot 
tbe convicted under section 161 read with section 34, Indian Penal Code, ‘or under 
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section’ 5:(2) read with section 5 (1) (d) of the Prevention! of Corruption.Act read 
with section 34, Indian Penal Code, if the charge against-the othér accused fails. 

-For the foregoing reasons, the appellants are entitled to the benefit-of doubt 
in this case. The convictions of the appellants and the sentences impoeed on them 
are set aside and the acctsed are acquitted. The Criminal Appeals are allowed. 


y.s. gs ~ > Appeals allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. “(Special Original Jurisdiction.) DEE 
' © PRESENT :—MpR. Justice P. RAMAKRISHNAN. ~- 
Management of Gillanders Arbuthnot and Company Ltd., 


oh 


. y. E bs ESE ee “ 4 r 7 . 
P. Ramachandran and another ` ia PP) oan aes Respondents.” +" 
Industrial Disputes Act (XIV of 1947), section 33-C(2)~ Gratuity schemé—Termination of 
“employment ondisciplinary action—Employee not entitledto gratuity-Employee applying 
-to "Labour Court for payment of gratuity—Dectsion of Labour Court holding dismisca 
gratulty—Order without jurisdiction. io 


- Under the gratuity scheme framed by the employer. the employee was not 
entitled to gratuity if he was dismissed in pursuance of disciplinary action. . The 
dismissed employee applied to the Labour Court under section 33-C (2).claiming 
gratuity. The Labour Court passed an award granting his application after 
finding that his dismissal was invalid. In a petition under Article 226 of the Constic- i- 
tution, ; ier TeS eu k ER SS 
| Held: The decision of the Labour Court is, without jurisdiction. 

. _ An adjudication from the Labour Court that the termination of the services of 
the employee by the employer was unlawful and in that event, he would be entitled 
> to Pe paid poniy is not ong which will fall within the strict terms of section 33-C 
(2) of the Act. Section 33-C (2) assumes thé pre-existence of a Tight to ‘claim a 
- benefit which is capable of being computed in terms of money: The Labour Court 
- can go into the question whether such aright exists or not, and if it existes, it can 
: compute its value in terms of money, But it is a different thing when 
the Labour Court is called upon. under the section, to decide the issue whether 
‘the ‘dismissal of the employee is. lawful 6t not and then to proceed to_awardA 
certain sum as gratuity.-which. will -be really compensation which he would be- 
-_ entitled -to for wrongful dismissal. _ Lk nee . J 
- . Petition under Article 226 of the Constitution of India. ‘praying that in the- 
circumstances stated therein. and in the-affidavit fled therewith the Bigh .Court 
will be pleased to, issue a Writ of Certiorari calling for the records in C.P.No. ,15,0f7 
1966 on the-file of the. 2nd respondent and quash the order dated 18th March, 1966 
therein: ot ee Up aia, ne oe i be sted N ’ ae) et oe : 
I. P : ats S 7 nae. tg oh 4 "N Ii 
.-...T.9, Gopal for M/s. King and ‘Patridge for Petitioner. . a wee 
Respondents not appearing in person‘or by Advocate: ` Pane area 
The Court mado the following.” i = 


~ 


ORDER.— The petitioner, jn this writ-petition, under. Article. 226 of the Consti- 
tution is the Management of Messrs. Gillanders Arbythnot and Company, Limited 
Madras. .The second respondent, the Presiding Officer of the Labour Co 
Madras, decided: 9 ¢laim petition filed-under section 33-C (2) of, the Industria 
Disputes Act by. the first respondent, D. Ramachandran, and awarded him gratuity, 
computed ata certain rate.. It is against this order awarding gratuity that the peti- 
toner hag filed’ this Writ - Petition. . Z po, op - 0 t g 
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appeared and. the matter was heard and decided ex parte: `- ' %9 

` Tt È urged by the learned Counsel for the petitioner that for the. petitioner- 
concern, there is, in existence, a gratuity scheme. Jt. provides for the payment of 
gratuity only in the contingencies of normal retirement at the age of 55 of over if 
there is an approved extention of service, or discontinuancce of service due to death 
or as a result of physical disablement which permanently incapacitates the worker 
from further employment. In the case of the first respondent, noné of these con- 
tingencies arose. What,arose on the other hand was a ampute between the; worker 
and the management in the following circumstances. “According to the manage- 
ment, the worker was employed as a cooly, whose duties. also involved the dragging 
of handearts.,..The Commissioner . of, Police introducéd a rule which made it 
obligatory for pullers of handcarts to, obtain a licence. which would also- contain 
within it, a photograph f pass-port size for their identification. , When the manage- 
ment asked’ Ramachandran to supply them with such photograph, Rama iaden 
demurred and claimed that his duties did ‘not involve the pulling of handcarts, bu 
that on the other hand-he-was a-packer, That claim was refuted ‘by. the manage- 
ment‘and:he was discharged from service for‘refusing to comply with their demand 
to produce the photograph. -‘Thereafter, ' Ramachandran went béfore the Labour 
Court with the claim petition under section 33-C (2) for award of gratuity to him. 
The management conténd that under the provisions of the-schéme in force gratuity 
will not be-payable-in.a case of termination of employment, for the reasons mentioned 
above: It is also urged by the management‘as an alternative that inthe computa- 
tion-of gratuity the scheme provides only for basic'salary’ being taken into account 
but not ‘the' other allowances, whereas the Labour: Court has included the other 
allowances also. OE y - 

In the award by the Labour Court, it has, clearly recognised the limita- 

tions. which the scheme for gratuity, has imposed for: the, award of gratuity. But 
the Labour Court was prepared to meet the difficulty. by the observation that“ any 
rule disentitling a worker from claiming gratuity, even though he becomes eligible 
by reason of the completion of the required périod of service’ cannot be considered 
to be fair or just”. The Labour Court observed that even in cases of miscondtct, 
the Supreme Court had held that as the gratuity is earned by the employee arid has 
accrued, to his credit, his right cannot be forfeited because of any restraint placed 
in the Scheme. . The decision to which the Labour Court referred for this purposes 
is Garment Cleaning Works v. Tts Worktent: ~*~ ee 


After making the above observations, the Labour Court proceeded to consider 
the circumstances preceding the termination of the worker’s-service by-the manage- 
ment and carne to the conclusion that the dismissal of the worker could not'be‘held 
to be on valid ground. Thereafter the Labour Court held that the worker was 


entitled to gratuity as a right: which had accried.to him. - 


“To begin with, it may be stated that the Supreme Court decision in Garment 
Cleaning Works v. Its Workmen}, referred. to by the’ Labour Court as an authority, 
deals with a case where the propriety of the clauses.of a scheme for gratuity came 
before the Labour Court for. specific consideration. It is in that context that the 
Supreme Court observed that a scheme (as in that case) which ‘provided for’ pay- 
ment of gratuity even in cases of dismissal from service for misconduct could not be 
considered be out of place. But.it is pointed.out, by the learned Counsel for the 
petitioner that the Labour Court was not called upon in the. present Case. to adjudi- 
cate on the merits of the gratuity scheme itself or amplify its scopo. For that purpose 
an independent issue should be raised if necessary, under section 10(1) of the Act. But it 
cannot enter into the merits of the Scheme and amplify it when a.claim is. brought 
before it on the basis of the existing Scheme, under section 33-C (2) of the Act. This 
contention appears to me to be a valid one. and it’has to be accepted. 


> Though-notice was given in the writ petition to-the first respondent, he has not 


1 Pa 


1. (196a) 1 8,Q.Ra 711 1 (1961) 1 LL. 513. © 
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There are certain decisions wherein the Supreme Court has explained ` the 


principles which should be borne in mind when a section 33-C (2) application is 
considered by the Labour Court. In Central Bank of India v. Rajagopalan}, the 
Supreme Court held that if an employee is dismissed or demoted and ‘it is his cese 
that the dismissal or demotion is wrongful, it would not be open to him to make a 
claim for the recovery of his salary or warges under section ‘33 (C) (2). His demotion 
or dismissal may give rise to an industrial dispute which may be properly tried. 
But once it is shown that the employer has dismissed or demoted him, a claim that 
the dismissal or demotion is unlawful and therefore the employee continues to be 
the workman of the employer and is entitled to the benefits due to him under a pre- 
existing contract cannot be made under section 33-C (2). In State Bank of Bikaner 
and Jaipur V. Khandelwal’. the Supreme Court at page 592 held that the decisions 
made it clear that a workman could not put forward a claim in an application under 
section 33-C (2) in respect of a matter which was not based on an existing right and 
which could be properly the subject-matter of an industrial dispute only requiring 
reference under section 10 (1) of the Act. £ 


-What the workman has done in essence in the present case is to get an adjudica- 
tion from the Labour Court, that the termination of his service by the management 
was unlawful, and that in that event, he would be entitled to be paid a certain sum 
of money by way of gratuity. But that is not a claim which will fall within the strict 
terms of section 33-C (2) which, as the section itself indicates, assumes the pre~- 
existence of a right to claim a benefit which is capable of being computed in terms 
of money. Decisions have held that the Labour Court can go into the question 
whether such a right exists or not, and if it exists, it can thereafter compute its value 
in terms of money. But it is a different thing when the Labour Court is- called 
upon under section 33-C (2) to decide the issue whether the dismissal of workman 
is lawful or not and then proceed to award a certain sum as gratuity, which will be 
really compensation which he would be entitled to for wrongful dismissal: From 
this point of view it appears to me that the Labour Court’s decision in the present’ 
case is without jurisdiction. . ‘ moe i ; 
-7 -The other point about the quantum of the gratuity does not arise for considera- 

tion in view of the above decision. > © f oe 

The Writ Petition is therefore allowed. No order as to costs.: 

V.S. — _ Petition allowed. 

-IN THE HIGH COURT OF JUDICATURE AT MADRAS., . 

PRESENT :—-Mr. M. ANANTANARAAYNAN, Chief Justice AND Mr. Justicg M, 
NATESAN. ' : 
B. Batcha Saheb and others .. Appellanis* 


v. ro 
The Secretary, Regional Transport Authority, North Arcot at 
Vellore and another, .. Respondents, 


Motor Vehicles Act (IV of 1939), sections 60 (1) and Rule 134-A (xi) of the Madras Motor 
ee ee a it upon any of the categories of 
default being proved—Authority delegating his power to sus a permit to the Secretary 
under Rule 134-A (xi)—Rule, if violates Article 14 of the Constitution. ; 
Section 60 (1) of the Motor Vehicles Act vests the Transport Authority, which 

granted the permit with power either to cancel the permit`or to suspend it for 

- such period as thought fit, upon any of the categories of default or contingency 

being proved, as set forth in sub-clauses (a) to (f). Finally, the provito indicates 


“1, (1963) 2 L-L.J. 80. . 2 (1968) 1 L.L.J. 589. 
+ W.A. Nos. 202, 207 and 256 of 1966, 198 : ` 

of 1967 and 109/68 and W.P. Nos. 2418 and 4178165, 

466, Ba, 032, 1039, 1140, II6I, 1171, 1178, 1242, 

1243, 1312, 1337, 1352, 1371, 1973, 1508, 2291, 

a363, 2459/66 and 2283/67, ' 








11th April, 1968. 
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-that, as far as the power to cancel the permit is concerned, it is essential to give 
the holder of the permit an opportunity to furnish his explanation. 

Rule 134-A} sub-clause (xi) of the Madras Motor Vehicles Rules inter alia 
provides that the Regional Transport Authority may, for prompt and convenient 


despatch of business, by | arses or special resolution te to the Secretary 
the following powers and functions namely :— 
* * * * * * 


(xt) power under section 60 of the Act to suspend a permit..........", 
Does this rule violate Article 14 of the Constitution ? 


Held that, indeed, as the rule stands, there is not even a semblance of a classi- 
fication, and it is entirely a matter of arbitrariness and chance, whether the 
Regional ‘Transport Authority would retain his own power to deal with some of 
the-cases, or forward othcrs, or direct them to be forwarded, to the Secretary for 
being dealt with by the exercise of the power of surpcnsion. It may even be 
that for the very same default, some cases.are dealt with in one way, rome in the 
other. Such a rule cannot be possibly maintaincd, since it patently violates 
Article 14 of the Constitution; that is the vice of this particular instance of dele- 
gation. - i : : 


Appeal under clause 15. of the Letters Patent against the Order of 
the Honourable Mr. Justice Kailasam.datcd 5th September, 1966, and made in 
the exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
No. 2124 of 1966 presented under Article 226 of the Constitution of India to issue 
a writ of certiorari calling for the records relating to the procccdings of the Secretary, 
Regional Tiansport Authority, North Arcot-at Vellore in R. No. 7554/C-2/66 
datcd 21st April, 1966, and proccedings of the State Transport Appellate Tribunal, 
Madras, in Appeal No. 795 of 1966 datcd 11th July, 1966, and to quash the same 
etc and x4 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in affidavit filed thercwith, the High Court will 
pa ogee to issue a writ of certiorari calling for the rccords in Appcal No. 654 of 
1964 on the file of the State Transport Ap te Tribunal, confirming the procecd- 
ings of the Secretary, Regional Transport Authority, Ramanathapuram at Madurai 
in R. No. 10701/B-2 /64 dated 4th August, 1964, and qusah the order dated-r1oth 
December, 1964, and made in the said Appeal No. 654 of 1964 etc. 


G. S. Prakasa Rao, Mohan Kumaramangalam for M. N. achari, V. C. Palaniswami, 
S. B. X. Anthoniswami, S. Srinivasan, V. Subramaniam, K. K. V. , M. Kalyana- 
suadaram, G. Ramaswamy, V. Krishna Menon, K. Thirumalai sad V. T. Gopalan, for 
Appellants- Petitioners. 


The Government Pleader, for Respondents. 
The Order of the Court was made by 


Anantanarayanan, C. J.—The problem presented in there cecdings, 
Article 226 of the Constitution, is the interesting one ofthe vires Fak RE 
of the Madras Motor Vehicles Rules, which has been made by virtue of the power 
. to frame Rules, under section 68 (1) of the Motor Vehicles Act. We have had the 
benefit of arguments addressed to full length on this specific issue, and the available 
pe and passages in standard treatises on the ambit of Delegated Legislation, 

ve also been placed before us. -o 

It is very important, at the outset ittelf, to note the particular form that the 
rule has taken, in the light of certain relevant provisions of the Motor Vchicles 
Act. The most important of those is section 60 (1).of the Act, together with its 
sub-clauses (a to Cf). Since this scheme -has to kept in mind, throughout,- 
in dealing with the main issue that was argued, I am setting forth the sub-section in 
entire text here below;: a 
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“6o (1). The Transport Authority which granted a permit may cancel the 
permit or may suspend it for such period as it thinks fit, a 
(2) on the breach òf any condition specified in’ sub-section (3) of section 59, 
or of any condition contained in the permit, or sj aa : 
(b) if the’ holder'of the permit uses or causes or allows a vehicle ‘to be yaed 
in any manner not authorised by the permit, or ~~ f 
(c) if the holder of the permit ceases to own the vehicle or vehicles covered 
by the permit, or «~ 3. ; . op ia 
(d) if the holder of the permit has obtained the permit by fraud or ‘mis 
representation, ` or os a ‘ ' eras 
(s) if the holder of the permit, not being a private carrier’s permit, fails 
without reasonable cause to use the vehicle or vehicles for the purposes for which 
the permit was granted; or : i poa 
(f) if the holder of the permit acquires the citizcnship of any foreign country; 
Provided that no permit shall be cancelled unless an opportunity has been 
given to the holder of the permit to furnish his explanation.” 7 ‘aon 


_ As would be clear from a Bare glance at this provision, it vests the Transport 
Authority, which granted the permiit, with power either to cancel the permit, or 
to suspend it’ for such period as thought fit, upon any of the categories of default 
or contingency being proved, as‘set forth in sub-clauses (a) to (J). Finally, the 
proviso indicates that, as far as the power to cancel:the permit is concerned, it is 
essential to-give the holder of the permit an opportunity tò furnish his explanation. . 
Section 60 A is also of some relevance and ienna nag value here, and it.runs: 
as follows: ` dad ep ees A E ; iy See 

“ (3) Where a permit is liable to be cancelled or suspended under clause (a) 
or clause (b) or clause (e) of sub-section (1) and the Transport Authority’is of 
opinion-that having regard to the circumstances of the case, it would not be neces- 
sary or expedient so to cancel or suspend the permit if the holder of the permit 
agrees to-pay-a Certain sum of money, then notwithstanding anything contained 
in sub-section (1), the Transport Authority may, instead of cancelling or 

-suspending the permit as the case may be, recover’ from the holder. of the permit 


PA 2 


the sum`of money agreed upon.” ©, 0 0, aa i 
Now, as I have earlier painted out, the power, to make Rules, for the purpose 
of effecting the provisions, is embodicd in section 68 (1) of the Act, and vestcd in 
the State Government. Under section’44 (5) of the Act: | aa 
` “Thè State Transport Authority and any Regional Transport. Authority, 
if authorized in this behalf by Rules made under section 68, may delegate such of 
its powers and functions to such authority or person and subject to such ‘restric- 
tions, limitations and conditions as may be prescribed by the said Rules.” - - 

. In the light of this express power of ‘delegation embodied in section 44 (5), 
rulc 134-A has been framed by the State Government as part of the Madras 
Motor Vehicles Rules, Rule’ 194°A,“sub-clause (xi) which concerns us, ‘runs as 
follows: © - - o’ gat Pe tone ear 

“ The Regional Transport. Authority may, for prompt and covenient dtspatch 
of busness, by goneral or special resolution, delegate ‘to the .Secretary the 
following powers and functions, namely -— SU OP He ae 

- -4 t + Pa * * 1” * 


(xi) power under section Goof the Act to suspend a permit... v... 1.” 

The position at law thus becomes clear.. We have the actual order made by 

the Regional Transport Authority, North Arcot but it is really not essential to set A 
forth, In all these cases, that Authority has delegated the power to suspend the , 





ae i 
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permit alone, by virtue of rule 1g4-A (xi) to the Secretary of that Authority. The 
Secretary has purported to exercise this power to suspend. the permits, in all these 
eases, for different periods. It has to be carefully noted that the Secretary has 
purported to exercise this power, using his discretion, with regard to any or some 
of the categories of default set forth in section 60 (1), clauses (a) to (J), of the Act. 
The problem is, can this delegation of power be supported either on the principles 
of the delegation, in part, of what, could be. conceivably regardsd as a total and 
indivisible power, or with reference to the Fundamental Right guaranteed under 
Article 14 of the Constitution ? at he E l 


. There are three possible avanucs of attack, in respect of the partial delegation 
of power embodied in rule 134-A (si). The first is that this is a quasi-judicial power, 
and, hence, that any delegation thereof is ultra vires, The second is that it is a total 
‘and indivisible power, and that such an intcgral power cannot: be split up so that ` 

the Secretary to the Regional Transport Authority a distinct and subordinate 
authority, is vested with a part of the power alone, namely, the power to suspend 
the permit The third is that, in any event, such spHtting up of the power, as bet- 
ween, two distinct authorities, without differentia being indicated, eyen by impli- 
_cation, would necessarily result in an incquality or an arbitrary impact of the power. 
This offends Article 14 of the Constitution,’ `- mee the A 
I might immediately refer to the unreported judgments of this Court, in which 
the matter-has received attention in some form- or other One is the judgment in 
-Writ Appeal No. 169 of 1966, to which I was a party. The Division Bench there 
held that, essentially, the cancellation of a permitand the suspension of permitfor a 
period are, dealt with under section 60 (1), as two punishments which are clearly 
distinct. ‘That being the case, a partial dclegaticn in the sense that the power in 
‘respect of the lesser punishment alone is delegatcd to another authority, is not per se 
‘invalid. In- W.P.No. 87 of 1951, Rajamannar, G,J., and Venkatarama Ayyar, J., 
held that there was nothing in section 44 (5) of the Act, which restricted the power 
pE delegation, and, hence, there was no reason to assume, that rule 194-A (#1) was 
£ ive, delgation, because the function, was quasi-judicial. In W.P.Nos. 730 and 
734 of 19§1, Veeraşwami, J., dealt with a different matter, namely, the validity of 
delegation to the Secretary of the power to grant interim stay in respect of revision 
petitions, but there are some observations upon section 44 °(5).and the principles of 
` delegation. By his judgment in W.P., Nos: 280, 3294, 4370, and 4397 of 1965, 
_Kailasam,; J., upheld the delegation eribodies in cule 194-A (xi), 00 
- ‘The argument that the power is a quasi-juidicial one, and that it could not, 
therefore, be the subject of an act of delegation, may, be very briefly dealt with 
actually, I am referring to this only for the’sake of completeness." ‘The matter 
was elaborately considered by Rajagopala Ayyangar, J:, n.Dhanmull Sowacar’ v. 
The Secretary, R.F.A.1 ° The learned Judge “has, pointed. out: on the authority of 
-Barnard v. National’ Dock Labour Board*, that while an administrative function can often 
be delegated, “ a judicial function rarely can be”. - But, even in that respect, delega- 
tion could occur, if ‘there is‘an express enabling provision, and the observations ‘of 
‘Subba Rao,:J:, (as h¢e’then was) in`Krishnan v. Secretary, Regional, Transport Authority, 
Chittoor?! were cittd dùd followed. As-I have pointed out earlier, section 44 (5) 
expressly provides-for the delegation; and the delegation ‘cannot certainly be impug- 
` ned; merely because of the character, of. the power aca duai pudii one. This was 
Also upheld in the Division Bench Judgment in W.P.No. 87 of 1951. B44)” 3 a 
' “The argument depending on the integral and indivisible nature of the power 
would appear to require greater attention. I shall hence, first set forth the ; argu- 
‘ment, in ‘its-most recise and convincing form, before proceeding’ to ‘the authorities. 
T The argument of Mr. Kumiaramangalam, on this aspect, is fhis. : There is no 
absolute rule that a power cannot be delegated in part, and only in whole. On the 
1. LIAR. (1957) Mads 461: (1957) M.LJ. 2. (1953) 2 QBD. 18. TE 
(GrL) 129 ; (1957) 1 MLJ, 314: S- 3- L.R. (1956) An W.R. 142 at 154. 
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‘contrary, Gordon Dadds and Go. v. Morris, is authority for precisely the opposite-view. 
That case referred to a delegation under Regulation 51 (5) of the Defince (General) 
Regulations, 1939. It was held that the delegation by a competent authority, did 
not itself divest that authority of its own powers ; in other words a delegation could 
be partial. Not merely this, where a competcnt authority had taken ‘posscssion of 
the property (land) for one purpose, the authority could continue possession and 
user for another purpose, provided that other purpose also fell within the ambit of 
the Regulaticns. But the argument is really stresscd in a more subtle form. As 
will be clear from a careful study of section 60 (1), clauscs (a) to (f) and the proviso, 
this is a total scheme for dealing with catcgorics of default, in respcct of stage carriage 
permits, the power itself bcing broadly dividcd into two, firstly, a powcr to cancel the 
permit, and, secondly, a power to suspend the permit for a discretionary period. 
The proviso itself shows that the first power was regarded as being much graver in 
character, so that the statute made it essential, apart from the principles of natural 
justice, that the power must not be exercised, without the holder of the permit being 
afforded an opportunity to explain. Where there are two such powers of punishment, 
one of whichis much graver the other, and the Transport Authority alone could 
impose the graver punishment, every case before it essentially would involve a judg- 
ment, whether the graver puni-hment necd be considered, or otherwise. This is alto 
clear from section 60 (3), which I have carlicr cet forth. The argument is that this 
„discretion or judgment cannot be delegated ; if the lesser power is to be delcgatcd, 
„no doubt such a partial delegation may be valid. But, in that case, there must be 
some Classification in respect of categories (a) to (f), as to which catcgorics would fall 
„within the scope of the lesser delegatcd power and which would not. Ifthere is no 
such relationship between the catgories of default and the delegation of the lesser 
_Power to the Secretary, and there is no division of the categories of default, then, in a 
word, it implies that the judgment that I have referred to earlier, is itself bing 
surrendered. Itis argued that this is not proper, as the delgatee; in any event, cannot 
-exercite the power to cancel the permit. : : 

I might immediately state that it has been a very difficult matter to trace any 
authorities, which would throw light on the principle embodied in this form, in the 
argument of the learned Counsel. But there are certain cases of considerable interest, 
in the United Kingdom, which may afford some oblique illumination. One of them 
is Ellis v. Dubowskt %. That was a case in which the County Council wus given a 
powcr to grant licences for the exhibition of films, providcd the Council was satisfied 
that the film was not likely to be injurious to morality or to incite -to crime. That 
power could be delegated by the Gounty Council to its Committces, or to District 
Councils. But the County Council, in effect imposed an additional condition that 
the film ‘should be certified by an independent body, the-Britich Board of Film 
Censors. This was struck down as invalid delegation, as the Committee or the 
Xounty Council had no power to create such a condition, di pending on the opinion 

. of a third Body, not at all in the hierarchy of authorities,. In Wade’s Administra- 
“tive Law (1965 Edition), pages 49,50 and 51, the rule against-dclegation is broadly 
- diécussed. - The- important cases, noticed are: Mills v. London County Council? ; 
Allingham v. Minister of Agriculture and Fisheries*, Barnard v. National Dock Labour Board 5 
Vins v. National Dock Labour Boad®. But, essentially stated, all these precedents 
` depend on' some delegation to some party or agency outside the hierarchy of authori- 
tics. Thus, for instance, in Allingham v. Minister of Agriculture and Fisheries4, the 
Bedfordshire Committce had the power to decide what crop should be grown by the 
farmer on the ficld, but left it to their Executive Officer to specify the prc perty. 
` That was exccasive delegation, ° 2 7 -) 1. 


7 In the present case, the problem does not at all arire in that form. But it does 
arise in the form that, if there is to be a partial delegation and the lesser power 
' alone is-to be delegated, . then there must be some classification of the categories of 


Pe E 8 AOL 616. -4 (1948) 1 AU E.R. 780. ` z 
2. (1921) 3 K.B. 62r. ` ; ry "(989 2 QB. 18. 
3. L.R. (1925) 1 KB. 213. . L.R. (1957) A.C. 488. ` 
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default. If that is not done, every default may be dealt with, quite arbitrarily and 
even by chance, in one of two possible ways. The Regional Transport Authority 
may take the report on his own file, and cancel the permit for the default. For, as 
we have already pointed out, this partial delegation does not at all imply that the 
power of the delegating authority is exhausted by it. Per contra, he may send the 
same case, or some other case, to the Secretary, Regional Transport Authority, who 
cannot cancel and who can only suspend. It is even possible, paradoxically, that 
certain more serious categories of default are dealt with by the Secretary under the 
delcgatcd power, in terms of suspensions for statcd periods, and that some less 
serious default is taken up by the Regional Transport Authority or brought before 
him in one of several ways, and dealt with by cancellation of the permit. 


There can be no doubt whatever that, so long as the delegation can result in 
such a situation, the 1ule itself directly offends Article 14 of the Constitution. This 
is very clear from the dicta in State of West Bengal v. Anwar Alit, I do not think that 
this point need really be laboured. Where there are two possible procedures, one 
of which may be far graver in its co: uence than the other, for the same categorics 
of default, this is a situation to which Article 14 could strictly apply. ‘There must be 
some reasonable classification, of the categories to which the graver punishment 
could be attracted, and those to which the punishment of suspension alone would be 
appropriate. Actually, it would not cven be adequate if some broad division is made 
such as, that the Regional Transport Authority selects cases, at his discretion, cither 
for being dealt with by his Secretary, or being retained for his own disposal. To cite 
the observations of their Lordships : : 


“ The mere fact of classification is not sufficient to relieve a statute from the 
reach of the equality clause of Article 14. To get out of its reach it must appear 
that not only a classification has been made but also that it is one based upon a 
reasonable ground on some difference which bears a just and proper relation 
to the attempted classification and is not a mere arbitrary selection.” (Page 86, 
Paragraph 37). . 

Indeed, as the rule stands, there is not even a semblance of a classification, and it is 
entirely a matter of arbitrariness and chance, whether the Regional Transport 
Authority would retain his own power to deal with some of the caces, or forward 
others, or direct them to be forwarded, to the Secretary for being dealt with, by 
exercise of the power of suspension. It may even be that for the very same 
default, some cases are dealt with in one way, some in the other. 

Such a rule cannot be possibly maintained, since it patently violates Article 14 
of the Constitution ; that is the vice of this particular instance of delegation. 
Accordingly, these proceedings are allowed and rule itself must be struck down. 
Itis needless to point out that itis always open to the State Government now, to frame 
an appropriate rule or -rules, ing reasonable classification in respect of the 
categories of default in section 60 (1 and relating the delegation of the lesser 
power, which is the object of the rule; to this classification. - The Writ Appeals and 
Petitions are accordingly allowed ard the Rules mii made absolute.” Nor order as 
to cost. ` - 

V M.K. i ; - > Appeals allowed, 
y Mi 


. . ad 
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IN ‘THE HIGH COURT OF JUDICATURE. AT MADRAS, 


- Present :—Mr. M. ANANTANARAYANAN, Chief Justice AND Mr, Jusrice 
M. NATEN. ! 


G. S, Gaj and others ` ; . Appellants* - 
l a E EE AOE E E ; ae 5, an: 
The Managemn-nt of S:i Gandiban Bus Service, Chingleput by | 

proprietor, A,-Vedachala Mudaliar and others, ae js 


Minimum' Wajes Act (XI of 1948), section 20—Scope— Proceedings undsr—Condonation of 
the delay in filing the application for the payment of: difference in tapes- Skjfirieney of 
the cause, if-has been‘ made out—Error. apparent on the face of record, > ' sx 

Limitation AtA af 1908), section- 5— Applicability `r Ên > > = to 

‘y, The: public: motor transport’ was broiight within the ambit of the” Minituum 

„Wages Act in farch, 1952 itself. Under the first proviso’.to section 20 (2) of the 

‘Act all claims arising out of ‘the -payment of Ics" than ‘the minimum rates ‘of 

‘wages or in resp :ct of paynicnt of reniuneration for days of iest or for overtim+ 

, work etc, shall be presented within six months from the date on which the minimum 

‘wagas.or the amount became payable:,’ Applications. under, rection 20 are 

governed by: a limitation period ‘of six months and the second proviso to’ section 
20 (2) is in substance similar to the provision of section’ 5-of the Limitation Act 
It is: well settled that when-a question of condoning delay under section 5 of the 
Limitation Act arises, the party has to satisfy the Court that he had sufficient cause 

‚for not preferring the proceeding within the prescribed time, for the whole of the 

' period of the delay,- Every day’s delay has.to be explained.. This is not a cate 

‘in which this Court’ ought: not to ‘have interfered with the exercise of discretion 

‘by-the Labour Court, Clearly there has been no judicial exercise of discretion 

' in this case and the governing principles have beenignored.. The erroi is apparent | 
on the-face ofthe record anc the Labour: Court has acted arbitrarily in net examin- 

ing the circumstances and finding whether the workers were guilty of any negligence 

or jinacticr, that would disentitle them, to ¢condonation -of the inordinate. delay 

. Which may, rather than. promoting the ends of justice, act cppressively. While 

.. if ds difficult to define precisely the meaning of the words ‘ sufficicnt caure,” and 

. the’ scope of the. expression cannot be llisçd by, any rigid definition, the 
cause pleaded must be relevant and have re tion to the,delay . of course, when the 
sufficiency of the: cause,is made out, the length of the delay may ‘not count 

, Ignorance, of rights and remedies conferrcd undcr the ‘law “must be bona ; 

i Bona fdés ani 5 good ‘faith may in certain circumstances get negatived by ‘inaction, 

.:, Under rule 22 of the-Madras Riles: the notices besides the places selected by the 

. Inspector, have to be displayed on the notice boards of public offices like that of 

, the Collector, Revenue Diyisional Officer, Tahsildar etc, It is manifest-that with- 

. gut orders for the appropriate authority, the management cannot go and display 

. notices in-these public offices and, the refore the natural inference from this part 

of the rule is that the authorities concerncd with the enforcement of the Minimur: 
Wages Act should take steps to cause such notices to be displayed in the public 
offices. Even assuming that there was a duty on the managements’ to display 
these notices clearly, that by itself cannot be relied upon as a step taken by the 
Managements in keeping the workers in ignorance of their rights, 


Appeals under Clause 15 of the Letters Patcnt against the order of the Honour- 
able Mr, Justice Srinivasan dated 12th February, 1964 and made in the oxercise of 
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X. V. Sankaran, for Appellants. ; 
F. Srinivasan and P. R. Govindaswamy Iyer for Respondents.. 
The Order of the Court was made by i 


Natesan, F —These Writ Appeals from the common order of our learned brother 
Srinivasan, J, on two writ petitions for certiorari arise out of proceedings before the 
Labour Court, Madras, under section“20 of the Minimum Wages Act, Central Act 
XI of 1948 The workers under two transport services, Sri Gandiban Bus Service 
and Sri Shanmughananda’ Bus Service through the Secretary, Chingleput District 
Motor Workers Union, filed applications under the Minimum Wages ‘Act asking 
for directions by the Labour Court for the payment of the difference in wages payable 
to the workers of the two bus services : There was considerable dclay in filing the 
petitions, and applications were filed for condonation of the delay The period 
for which condonation was claimed ranged from 12 to 165 months, while an applica- 
tion under the Act has to be made within six months of the day when the wages 
became due. The claim against Sri Gandiban Bus Service cpmes to about 
Rs, 2,63,260 and -the claim against Sri Shanmughananda Bus Service comes to about 
Re, 1,21,- 755,35 workers being involved in the first case and 20 workers in the second 
case The substantial ground on which. condqnation was claimed by the workers 
was that the workers were kept in ignorance of their rightful dues and that the 
managements had failed to give publicity to the minimum wages fixed by the Act by 
displaying notices as requircd under the relevant rules. The workers claimed that, 
as they were ignorant of their rights and the managements themselves were respon- 
sible br keeping them ignorant, they were entitled to have the delay in making 
the applications to the Labour Court for the diffurence in wages excused, The 
Labour Court took the view that, though the claim of the workers rclatcd to 
about 10 years from 1952 to 1962, the interest of the workers involved was much, 
and, if the averments in thcir applications were truc, thcn the two managements 
had deliberately disrcgarded the provisions of the Minimum Wags Act and failed 
to, give effect to the provisions of the Act continuously for a period of over several 
` . As they were at fault it was said that they could not take advantage of 
their, own -fault and use it as a- ground to non-suit the workers, The Labour Court 
observed that it was the duty of.the managements-to dicplay notices and inform the 
workers of the ratcs fixcd under the Mininum: Wages Notifications. Remarking 
that cot only the two bus services in question but other serviccs in the State had 
failed to implement the provisions of the Minimum Wages Act it, considercd it 
proper that the question of non-compliance with the provisions of the Act be 
enquired into in full and not shelved for the rcason that the petitions were belated. 
The managemcnt had opposcd ‘the petitions for condonation of the delay inter alta 
‘on the ground that the applicants were bound to explain the delay running to nearly 
ten years and the cxplanation submitted of ignorance of their rights would not 
avail them ` Fhe managements pointed out; that it was only in August, -1961, 
workers moved the matter raising through the Chingleput District Motor Workers 
Union an industrial di pute-but the Union had been `startcd on toth April, 1959 
itself with Sri K: Veerajaghava Rcddy, Advocate of Chingleput ‘as Vice-President 
and Sri M. A, Wahid,’ Journalist, as. Secretary and that it-could not be -pleaded 
that with an“ Advoéate as Vice-President and an experienced labour -leader Sri 
M. A. Wahid as Sccretaty, the workers were net awarc of their rights or were pre- 
vented by fear of dismissal from asserting their’ rights till’ August, 1961. After 
initiating the claim as an industrial dispute in August,‘1961, the Uniow-did not 
press the question reserving its'right to raire it in-the appropriate forum for relief, 
The applications in question. were preferred-only in March, 1962. . vee 
"| Ttisthe condonation $f the delay over-rulirig ‘the objections of the managements 
that led to the managements coming to this Court for relief by way of writ -of 

riiorari, ‘The excuse put forward for the delay. is allegation of ignorance of rights 
conferred utider law.” Our learned brother Srinivasan, J , after noticing that bon 
fide ignorance of law may in’ certain circumstances constitute sufficient’ cause for 
condonation of delay referred to the absence of a finding that the alleged set of 
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facts relied upon by the workers existed: which justifiably could Icad to the inference 
that the wor were ignorant of the law, He thcn observed: 


“ Unless there is a finding that the workers were ignorant of their lawful rights 
or were preventcd from putting forward their claims by reason of other circum- 
stance, the decision that ignorance of the law could be regarded as a sufficient 
excuse in certain circumstances cannot apply.” ; 

In Murugan Transport v Radhakisknan1, Ramachandra Iyer, J, (as he then was), 
in a case under the Minimum Wages Act where the application had bccn preferrcd 
nearly 24 years after the wage had accrued due and became payable, observed: 


“Whether in a particular case a bona fids ignorance of law could be excused 
or not is one for the authority to decide and not a matter for interference in 
these proceedings (Writ),” : 

Referring to this citation the learned Judge, Srinivasan, J., remarked: 


“ As the passage cited_above indicates, the mere allegation of ignorance of law 
is not sufficient, Itis to be supported by a reference to surrounding circumstances 
before the authority could accept that as sufficient excuse within the meaning of 
the section. There is no finding in that regard anywhere in the order of the 
Labour Court,” 7 


It was contended for the managements before the learned Judge, that apart from 
the above vitiating feature the Tribunal would have no jurisdiction to extcnd the 
time beyond a period of three years from the date on which wages accrucd due. 
It was submitted that the claim for wages would be barred by limitation undcr 
Article 102 of the Limitation Act, 1908 and that the Minimum Wages Act had 
deliberately fixed a shorter period of six months and that the provision for condona- 
tion of the delay found in sub-section (2) of section 20, when the claim was made 
after six months, cannot be construed as giving an unlimited power to the authority 
to take cognizance of claims after the lapse of three years from the accrual of the 
cause of action. This aspect of the matter does not appear to have been placed 
before the Labour Gourt. Our learned brother was inclined to agrce with this 
view of the law also. The learned Judge rejected the contention on behalf of the 
workers that under rule 22 of the Madras Rules under the Minimum Wages Act 
the managements were enjoincd to di play notices, containing the minimum rates 
-of wages fixcd undcr the Act together with abstracts from such of the provisions of 
the Act and the Rules made thereunder, as the Government may specify in that behalf 
the rules made thereunder and other particulars, The karned Judge would hold 
that even assuming that the rule laid a duty on the managements to display such 
notices he could not agrce that the failure to comply with the rule could be relicd 
upon as a step taken by the managements in keeping the workers in ignorance of 
their rights. Holding that the Labour Court had merely restcd upon allegations 
which had been contradictcd and had not found as a question of fact on any evidence 
that was placcd before it that the set of circumstances relicd upon by’ the workers 
to account for the delay in filing the applications did in reality exist the learncd 
Jise found that the ordcra of the Labour Court were vitiated both by errors of 
‘law and errors of jurisdiction. ` The learned Judge would alto hold that the Labour 
Court had no jurisdiction to excuse the delay in respect of a period beyond the 
periods of limitation under the Indian Limitation Act. P x 


Having heard learned Counsel qn both sides we see no reason for not affirming 
the order of the learned Judge Srinivasan, J., quashing the impugned order of the 
Labour Court. The learncd Judge while quashing the order of the Labour Court 
has left it open for the Labour. Court to examine the question afresh and -reach 
appropriate conclusion. We have not the least hesitation in condemning the order 
of the Labour Court as sx facie unsustainable. The substantial ground oh which 
the enormous delay has betn condoned is the view that if the petitions should be 
thrown out for the reason that they had not been filed within a period of six months 
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it would automatically amount to a negation of the rights of the workers under the 
Minimum Wages Act. Such an approach cuts at the root of all laws of limitation. 
To say that a defaultingarty cannot plead the law of limitation is not a principle 
applicd in our jurisprudence. Laws of limitation have an honourcd place in our 
jurisprudence. ‘They are founded on considerations of public policy and expediency 
to secure quiet and repoze, and prevent oppression. i 

We shall not examine here the correctness or otherwise of the contention for 
the managements that, while three years had elapsed since the wages became due 
there could be no condonation of the drlay and that no claim beyond three years 
from the date of the accrual of the wages could be entertaincd by the Labour Court 
under any circumstances. We shall leave open the question whether in procccdings 
under section 20 of the Minimum Wages Act the provisions of the law of limitation 
can be taken note of to bar claims as barred under the general law. ` 


The Minimum Wages Act, a Central Act, came into force in March, 1948. 
The public motor transport was brought within the ambit of the Act in March, 
1952 itself. -Under the first proviso to section 20 (2) of the Act all claims arising 
out of the payment of less than the minimum rates of wages or in respect of pay- 
ment of remuneration for days of rest or for overtime work etc. shall be presented 
within six months from the date on which the minimum wages or the amount 
became payable. The second proviso to the sub-section which provides for cxcusing 
delay runs thus: i : 

“ Provided further that any application may be admittcd after the said period 
of six months when the applicant satisfics the Authority that he had sufficient 
cause for not making the application within such period.” 

Applications under section go are thus governed by a limitation period of six months 
and the proviro set out above is in substance similar to the provi:ion in section 5 of 
the Limitation Act. It is well settled that when a ion of condoning delay 
under section 5 of.the Limitation Act arises, the party to ratisfy the Court that 
he had sufficient cause for not preferring the proceeding within the prescribed time, 
for the whole of the period of the delay. Every day’s delay has to be explaincd. 
Gonstruing a similar provision under the Payment of Wages Act, the Supreme Court 
in Sitaram Ramacharan- ete. ¥. M.N. Nagershana and others, held thatthe corresponding 
“proviro in the Act could be availed of only by proving sufficient cause for the cntire 
delay till the presentation of the application. In Loaand Gram Panchayat v. Ramgirt 
pile a casc under section 20 (2) of the Minimum Wages Act the Supreme Court 
observed: 


_ “The authority has a discretion to condone the delay in presenting the appli- 
cation provided sufficicnt cause for the entire delay is shown to its satisfaction, 
This discretion like other judicial discretions must be exercised with vigilance 
and circumspection ik aA to justice, commonsense and sound judgmint. 
The discretion is to know through law what is just.” . 

Pointing out that the wording of the second proviso to section 20 (2) is similar to 

the provisions of section 5 of the Indian Limitation Act, the Supreme Court referred 

to the decision of this Court in Krishna v. Chathappan?, wherein it is indicatcd how 
‘the discrétion under section 5 of the Limitation Act, should be exercised. This 

Court had then observed: oe 7 : f 

“o “We think ‘that section 5 gives the Courts a discretion which in respect of 

‘ jurisdiction is to be exerciscd in the way in which judicial power and discretion 
ought to be exerciscd: upon principles which are well understood; the words 
* sufficient cause’ receiving a liberal construction so as to advance substantial 

_ justice when no negligence nor inaction nor want of bona fides is imputable to 
the appellant.” ns Bes eee : 

1. (rg60) S.J. 189: (1 1 AnW.R. a. (I P $ 
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or ulira vires. Having regard to the basis.on which delay-was condoned bythe 
Labour Court we cannot agree with the argument of learned Counse] for the workers 
that this is a case in which this Court ought not to have interfered with the excroire 


is apparent on the face of thé révérd and’ the Labout Court has ‘acted ‘arbitrarily 
in not examining the’ citcumstances’ aidd finding whether the workers were ‘guilty 
of any negligence of EE would disentitle'them to condonation of the 
inordinate delay which may, rather than’ promoting the ends ‘of’ justice act oppres~ 
sively. . . a eh aa : bola dose ` ES Ei aes ’ s 


While it is difficult to define Yrecisely the meaning ‘of the words ‘stifficient 
cause ’ and the scope of the expression cannot be crystallised by any rigid definition, 
the cause pleaded must, be relevant and have relation fo the delay. Of ‘course, 
when the sufficiency of the cause is made out, the length of the delay maynot count. 
In the present case the Tribunal will have to find that the workers could properly 
and legitimately plead: ignorance of their lawful rights and that circumstances 
existed which could lead to the inference that the workers were bond fids unaware 
of their rights under the law. ‘There may be other circumstances which can be 
regarded as sufficient excuse for not preferring ‘the applications in time. These are 
matters to be judicially considered by the--Tribunal which is called upon to condone 
the delay. Ignorance of rights and remedies conferréd under-the law must be bona 
Jide. Bona fides and good faith may in certain’ circumstances get. negatived by 
inaction, carelessness or negligence., The Labour Court has to consider-in this, case 
the plea of ignorance or unawareness of the'rights hy the;workers prior, to thers 
taken by them for the formation-of the Union in 1949. „An application has to 
mad. within six months of the accrual of the wages and the Union in this case was 
started jon 16th, April, 1959. ‘Fhe Court has to consider whether even if a case. is 
made out for condonation. of the delay prior to-the formation of the Union, a valid 
excuse could be ‘fourid} after the formation of the’ Union and‘there again for what 
period.. .These are questions which. have’ to be‘deter;njned in relation, to. the evi- 
dence ‘placed before: the Labour ‚Court whether -byt way, of affidavits or oral and 
documentary evidence.. - .., ee ayia pea Aaa nn Bae oa gD 
We agree with the view of Srinivasan, J., that by reason of the managements 

failing to comply with ‘the requirements-of ‘rile 22 of-the Madras Rules ‘under the 
“Act the workers were nòt kept in‘ignorance of their-rights and their’ 1gnorancs": wag 
not referable to the conduct of 'the managernents. J Rule’. 22 of thé! Gentral ‘Rules 
framed‘under the Act-runs thus':--"' Me VC ah gia Ses Meee : 


ee 

ee le ae te ag SOE la 

“ Notices in Form g-A containing minimum rates of wages fixed, toge 

i with ‘abstracts ‘from’ the Ac, the rules tiade thereunder 4nd the fae and ears 
of the Inspectér shall be displaydd in, English’ arid! in’ a languagt understood by 
„the majority of the Workers in the empldyment, ‘at such ‘placeas may be selected 
by the Inspector and shall'be rhaintaitied in a Clean'atid legible coni ition.’ Su 
notices shall be displayed on the notice boards of all sub-divisionial! and disthict 

1 officers” bii coe 2o Korbo sag OMe a sir aT api 

dived - bisa Pa aa orgy A emt age 

The corresponding: rule under the Madras Riles rims this: 


+ « df r N EE: 

_ “ Notices contai the minimum’ rates: of-wages-fixed under ‘the Act together 

` with abstracts’ from such ‘of “the' provisions"of the Actand theres. 
thereunder, as the Government may specify in this behalf, the rules’ made ‘there- 
under, and the name and address of the Inspector, shall be displayed in English 
and in a language understood by ‘the majority of the workers in thé employment 
at such place as may be selected ‘by the Inspector and shall "be maintained in, a: 
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clear and legible condition.” Such notices shall also be displayed: on the notice 
boards of the officers of the Collectors, Revenue Divisional Officers, Tahsildars, 


The rules require notices to be displayed at such places as may be telectcd by the 


Inspector. The rules do not in terms fix upon the managements the liability to 


Inspector and the place for display, has to be selected by the Inspector. We may 
take it that the management could be called upon to dsiplay such notices at speci- 


and display ‘notices in these public offices and-we are in-‘entire agreement with the 
view of Srinivasan, J’, that the natural inference from this part of the rule is that 
the authorities concerned with the enforcement of the Minimum Wages Act should 
take steps to,cause such notices to be displayed in the public offices, Even assuming 
that there was a duty on the managements to display these notices clearly, that 

oe by the managements’ 
in keeping the workers in ignorance of their rights. As the questions whether 


beyond 3 years could be condoned are being left to be re-considered by the Labour 
CELA ie wae sary to consider the matter in greater detail. It has been a 


for properly. It is ‘urged for the workers that this is a social legislation and the 
Position of the workers has, to be kept in mind by the Labour Court when it is called 


clear that the workers and the : 1 ts are free to urge their respective con- 
tentions before the Labour Court Pi to the applicability of the Limitation Act for 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 

Present :—Mr. Josti K. VEERAswAMI AND Mr. JusTicg T. RAMAPRASADA 
Rao. - 

The State of Madras represented by the Deputy Commissioner of J 

Commercial Taxes, Madras Division, Madras-6 .. Petitionsr* 

v. oy - 

Thiru Baliga Lighting Equipment (P.) Ltd. O/39-40, Industrial 
Estate, Guindy f .. Respondent. _ 
Madras General Sales Tax Act (I of 1959), Section 2 (r)—‘ Tw rover "—Insurance charges 

incurred to cover risk in transit of goods sold—If part of ‘ turnover’. 

. Charges incurred to cover the risk in transit of goods and not includcd in the 
price but recovercd separately from the customers cannot form part of ‘ turnover’ 
of the dealer. ' 

Petition under section 38 of the Act I of 1959 praying the High Court to revise 
the order of the Sales Tax Appellate Tribunal, (Main Bench), Madras, dated 14th 
November, 1967 and passed in T.A. No. 840 of 1966—against the order of the Appel- 
late Assistant Commissioner of Commercial Taxes IV, Madras City, eee to 
the assessment year 1964-65 in his appeal No. 208/66 dated 15th April, 1966 (M.G. 
S.T. No. 51032/64-65 dated 29th January, 1966—Joint Commercial Tax Officer, 
Guindy). š - 

The Assistant Government Pleader, for Petitioner. 

The Judgment of-the Court was delivered by 

Veeraswami, F.—The Tribunal finds that there were about 400 transactions 
effected by the company out of which only 14 customers asked for cover of the risk 
in-transit of the goods and the charges incurred in that connection were recovered 
from the customers. It also appears that the insurance charges were independent 
of the price and not included therein. That being the ‘case, the insurance charges 
- cannot form part of the turnover of the dealer. Rule 6 which provides for exemp- 

tion or deductions covers only cases where but for the deduction the relative amount 
would be part of the price. The rule does not cover a case in which the amount 
in question is not part of the price, for in that case no exemption is at all required. 

Our attention has been invited to the ion to the definition of turnover in 

the Act. But as we said, the insurance c are incurred to cover the rik in 

transit of the goods and we cannot view the expenditure as for romething done in 

respect of the goods. . , . 

The tax case is dismissed. 


V.K. Tax case dismissed. 
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* T.C, No. 78 of 1968 (R.No, 58) 10th July, 1968, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` (Special Original Jurisdiction.) 
Present :—MR. Justiag P. RAMAKRISHNAN. . 
Periaswamy : Patitioner* 
5 oe 
The Deputy Commercial Tax Officer, Bhavani ; .. Respondent. 


Madras Entertainment Tax Act (X of 1939) as amended by Madras Act XX of 1966, sections 
7, 7-B and 16.—Scope. Entertainment Tax—Escaped turnover—Power to re-assess— 
Conferred by Amsnding Act—Amending Act conferring power to prescribe tims for 

j Gener: 


re-assassment—Prescription _under-rules—Ruls making power— al and special 
power—Composition fee—Notice to show cause against leoy— Writ of Prokibition—Not to 
issus. 


After the original assessment was over, the Department raided the petitioner’s 
cinema house, and recovered certain documents on the basis of which it made a 
reassessment. The assessee was also given a notice to pay the compounding fee in 
lieu of procecution. The petitioner applied under Article. 226 of the Constitu- 
tion to quash the order of re-assessmcnt and torestrain the Department from taking 
any procceding compounding the offence or prosecution in licu of composition. 

‘Held: The re-assessment is valid. , = : 


After the issue of the amendment in section 7-B of the Act by Madras Act XX 
of 1966 and the rules framed thereunder; the objection about the absence of a power 
to make re-assessment is no longer sustainable. | 


Section 7, of Act XX of 1966 has the effect of validating re-assesrrmcnt of eecapcd 
assessment madé at any tume after the date of the commcncement of the principal 
Act and before the date of publication of Madras Act XX of 1966. 


Under a notification made on 4th Apri, 1967 purporting to be under the rule 
making power conferred by section 16 read with section 7-B of the Act of 1939, a 
period of five years from the expiry of the period to which the tax relates has been 
prescribed for re-assessment. i 


Section 7-B of the Act itself contairis the necessary power of delegation for 
re-assessmment when it uszd the words “‘ at any time within such period as may be 
prescribed”. Section 3 (8) of the Act lays down that “ prescribed ” means, 
“ prescribed by rules made under this Act”. Itis not necessary to transpose the 
power of delegation in respect of prescription oftime to make re-assessment from 


Government. The power delegated is sufficient to give validity to the rule pres- 
cribing the period for re-assessment. : 

Where the authority has merely issucd a notice to the assessee to show caure 

inst the levy of composition fee, it would be premature to issue a writ of prohi- 

bition. It-would be open to the petitioner to give a reply to this notice and also 

make any representations contra before the actual compounding fee is levied on 


_ Boyaja Gounder v. Commercial Tax Offer, (3967) 4 MLJ. 546: LLR. (1966) 


Mohamed Abdul Khader v. Stats of Madras, 1.L.R. (1960) Mad. 623: (1960) 2 
M.L.J. 416. 
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W.P.No. 4259 of 1965 :—Petition under Article 726 of the Constitution of India, 
praying that in the circumstances stated therein and in the affidavit filed therewith 
the High Court will be pleased „to issue a writ of certiorari calling for the records in 
E.T. 2/65-66 dated 2nd September, 1965 on the file of the. respondent in respect 
of the returns relating to the period 13th July, 1965 to 27th July, 1965 and quash the 
order made therein. 3 

W.P.No. 4260 of 1965 :—Petition under Article 226 of the Constitution of India, 
praying that in the circumstances stated in the affidavit fikd therewith the High 
Court will be pleased to issue a Writ of Prohibition réstrainng the respondent. from 
taking any proceedings compounding the offence or prosecution in lieu of composi- 
tion in: pursuance of his notices in’ E.T. 2/65-66 dated.and September, 1965 in 
respect of the returns relating to the period 13th July, 1965 to 27th July, 1965. 

`P. R.’ Ranganathan, for Petitioner. © ~ ie ' 

The Assistant Government Pleader, for Respondent. 
.. @vThe Court ‘made the following) —  % > o 
ni + ORDER.—In WritiPetițion No. 4259 of 1965,.V. Periaswamy, who was assessed 
to tax under the Madras Entertainment Tax Act, 1999, for the weeks nding 13th 
July, :1965 to 27th July, 1965 prays for the issue of a writ of certiorari under, Article 
226 of the ‘Constitution. In Writ Petition No.4260 of 1965, the same. P T y 
prays for the issue of a writ of Prohibition restraining the respondent, the puty 
Commercial Tax Officer, Bhavani, from taking any proceedings ‘for compounding 
the offence, or prosecution in lieu of composition in: respect of the returns relating to 
the entertainment tax for the period 13th July, 1965 to 27th July, -1965. a 


The circumstances which have led to the filing of these writ petitions as revealed 
in the affidavits filed by the petitioner are biefly-the following: The petitioner in 
accordance with section 7-A of the Madras Entertainments Tax.Act, 1939, herein- 
after called the Act, regularly submitted weekly returns of-entertainment tax. for 
the aforesaid period and the respondent, the assessing authority under the Act, 
accepted the returns and made an assessment on the basis of the returns: Subse. 
quently, the respondent and the Assistant Commercial Tax Officer raided the peti- 


I 


tioner’s cinema house at.Guruvareddiyur and it.was alleged that in the course of 
the raid, a certain diary book and some slips were recovered from. the petitioner. 
This diary book and the slips were alleged to contain figures which would provide 
evidence for the collections of money at the petitioner’s cinema theatre and which 
were not reflected in his returns. The petitioner was questioned’ oi and August, 
1965 and, his statement was recorded. ' Relying*upon the-data alleged to have been 
discovered in, the-above manner, the respondent made a re-assessment in respect of 
the returns for the weeks mentioned above. . He was also given a notice to pay the 
compounding fee of Rs. 500 in lieu.of prosecution, becatse he had suppreseed the 
true figures in the returns submitted by him for the purpose of levy of entertainment 
aF, hi Sj : i _ l E et 


« oes dee r 1 4 Lets g ga X 
” + iThe petitioner’s contentions are two-fold. The first contention is on a point of 
law, which is to the effect that there is no adequate provision in the Act cuabling 
the assessing authority to re-assess an escaped assessment after an earlier assessment 
had been completed. Secondly, it was urged that on the merits the ‘petitioner had 
not been afforded sufficient opportunity to show cause against the Proposed revision 
in.assesament  , i a = 
Taking up the first point, though the objection about the legality of a revision 
of assessment,in similar cases on the ground that the statute as well as the rules did 
not contain specific provisions for the purpose *could-have been maintained at an 
earlier stage, at the present moment, after the issue of the amendment in section 7-B 
of the Act by Madras Act XX pf 1966, and the Rules: framed thereunder, the 
objection about the absence of a power to re-asseas is no longer sustainable. + Section 
7-B as amended by Act XX of 1966 is in two parts. Section 7-B (1) with which we 
are gow concerned read thus; Gh Pode ae 
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“ Where for any reason; — - 2 g BPS a: fe a! 
' (i) any payment for admission to any entertainment has escaped assessment 
to tax under sectidn 4; or Mow "e on S ie, Y 
(ii) any cincmatograph exhibition has cecapcd assessment to tax under'scc- 
tion 4-A, the authority prescribed under sub-section (1) of section 7-A may, subject 
to the provisions of sub-section (3) and at-any time, within.such period as may be 
prescribed, ascess to the best of its judgment the tax duc, on such payment or exhi- 
bition under section 4-or 4-A, as the case may be, after making such enquiry as it 
_ may consider necessary and after, giving the proprictor a reasonable opportunity, 
to show cause against such assessment.” ~ a as eee 
Section 7: of Act XX of 1966, has the effect of validating re-assesgments of escaped 
assessment made at any time aftcr the date of the commencement of the principal 
Act and:before the date of the publication of Madras’ Act XX of 1966. The learned 
Counsel for the petitioner has referrcd me to certain decisions which explain the 
genesis of the above amendments made by Madras Act XX of 1966. For a long 
time the Courts had pointed out the failure of the Legislature to provide in the Act a 
provision for re-assessment of escaped asscssmcnt, unlike the corresponding provisions 
in the Sales Tax Act, dr in the Incomc-tax Act. This defect was sought to be recti- 
ficd in the first instance by the introduction of section 7-B, by the Amendment Act 
(XX of 1966). While this amcndment gave power to the assessing autharity to assess 
to the best ‘of its judgment escaped asscssments, within such period as may -be’ pres- 
cribed, corresponding Rules were not issucd-prescribing the period of limitation to 
re-assess the escaped assesaments. The validity of this Act; including the validation 
provision: contained in section 7 to which I have made refircnce, came up for consi- 
deration before Veeraswami and Ramaprasada Rao, JJ., in Royappa Gounder v’ 
Gommercial Tax Officert. The Bench observed: ' ` ; 
. “ Where power is given by a legislative provision in tcrms that it can be exer- 
“ cised only, within, the time to be prescribed, it clearly follows, jn our opinion, that, 
unless the limits of time are drawn, the powcr itself cannot be exercised.” 


c 


They also considered that a re-assessment made at a time when the Rules did not 
prescribe the period within which re-asscssment should be made tould not be valid 

under the validating provision in section 7. ‘The learned Judges observed that the 

language used in section 7 cf the Amending Act was not appropriate to avoid th¢ 

consequences flowing from failure to make prescription as to time by Rules frame 
under’section 7-B. After the above judgment was given, the required Rules have - 
been made on 4th April, 1967, prescribing a period of five ycars from the cxpiry of 

the period to which the tax relates for the purpose of taking action under section 7-B,_ 
sub-section (1)..of the Act. . f ; ‘i et 


This notification purports to be issued under the’ rule-making power conferred, 

by section 16 read with settion 7-B of the Madras Entertainments Tax Act, 1939.: 
The learned Counsel appearing for the petitioner has attacked the vires of the ae 
thus framed on the ground that the power to prescribe a period of limitation is a 
statutory power and that jt cannot be exercised’ by a delegated authority, unless the 
statute itself specifically provides for the excrcise of that power by the authority to’ 

whom the rule-making powers are delegated. According to: the learned Counsel, ' 

the provision in the Act which defines the nature of the powers which could be - 
delegated is only section’ 16, and even after the amendment of spction.7-B, there was 

no amendment of section 16 of the Act so as to incorporate therein a° power in the © 
Government to frame a rule for the purpose of prescribing the period of limitation. 
In such circumstances it is contended, by.the .potitioner that the Rules are ulira mires. 

The short answer to this argument is supplied by, the learned Government Pleader, - 
that section 7-B itself contains the necessary power of delegation when it uses: the 
words “ at any time within such period as may be prescribed”. As in so many 
other cnactments,-the definition section, section 3 È) of the Act, lays down that 

S 
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“prescribed ” means “ prescribed by Rules made under this Act”. According 
to the learned Government Pleader it is not necessary to transpose the power of dele- 
gationin respect of the prescription of time to make re-asseasments from section 7-B 
of the Act to section 16 of the Act. Once the necessary power is found cxpre'sscd By 
the Legislature in section 7-B, it will be open to the rule-making authority to take that 
section as well as section 16 (1) together, for drawing an inference that such a powcr 
had becn delegated to..the Government...» po i 
A somewhat:parallel situation aros¢’ under the Madras General Sales’ Tax Act 
and it was considered in the decision in Mohamed ‘Abdul Khader v. State of Madras}, 
Section 3-(4) of the Sales Tax Act, as it stood on the relevant date, contained a provi- 
sion for prescription that turnowcr shall be determined in accordance with such 
Rules as may be prescribed. There was a general section, section 19, which after 
prescribing for making of Rules to carry out the purpose of the Act, specified parti- 
cular subjects ing which the rule-making power was delegated to the Govern- 
ment. At page 252 of the report the Bench ‘observed that : hae 
““Itis'a general rule of construction that every provision or word employed by a 
~ statute was intended to have effect or be of some use, and a tautology or superfluity 
of language‘ should not be imputed to the Legislature except without necessity.” 
From this point of veiw, the Bench held that the provision for prescribing, the rule 
contained in section 3 (4) of the General Sales Tax Act could.be read along with the 
general power conferred under section 19 for determination of the turnover. In the. 
present case also, what the rule-making authority hás done is to read the power to. 
prescribe rules for the purpose of re-assessment of escaped assessments in section 7-B, 
along with the general power conferred on the State Government to make Rules for 
carrying into cifect the purpose of the Act in section 16 (1) as authority for framing 
the above rul: I am of the opinion that this mcthod -of deriving support for. the. 
exercise of delegated power from two provisions in the Act, onc a guneral provision as 
is found in'section 16 (1), and the other a special provision as is found in ecction 7-B 
(1) of the-Act, is pe y logical and should be given full force and cffcct, if we have 
to give meaning to every expression fround in the statute.’ Conscqucntly, I am of 
the opinion that the power delegated in this case is sufficjcnt to give validity to the 
rule prescribing the period for re-assessment, and that therefore the re-as:cs:ment alto 
will be valid, taking advantage also of the validating provision containcd in scction 7 
of the Act. Therefote, the attack made against the validity of the re-asressment in 
this case must fail” ~ l f ; l N 
The learncd Counsel for the petitioner next referrcd to the claim in W.P.No. 
4260 of 1965 regarding the legality of the demand for composition fec in licu of 
prosecution. But it ts stated by the Government Pleader: that it--is premature. to 
issue a writ of prohibition because what the authorties have doneto far -is only td 
issue a notice to show cause against levy of composition fee. It will be open to the 
Petitioner to give a reply to this notice and also make any represeniations contra - 
before the actual compounding fee is levied on him. Consequently, it is unneces 
sary to issue a writ of prohibition as prayed for in W.P.No. 4260 of 1965.5. 
Regarding the further argumerit on the plea of the petitioner that there has 
not been a proper opportunity given to the prtitioner to peruse the incriminating 
documents including the diary and the slips and consequently there has bccn a failure 
of natural justice, a perusal of the records shows that the petitioner was given ample 
time to-peruse these slips as well.as the diary on the basis of which he was re-assesscd. 
He. has also categorically given a statement when questioncd by the authorities - 
of the Department that the documents relate to him and his business. In the above) 
circumstances, there: is no substance in this plca also, that the requirements of ' 
natural justice have not been complicd with. ~ a ' ee he oath 
` The writ petitions are dismissed. There will be. no ordcr as to costs, . 
V.S. i Petitions dismissed, . 
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Interpretation of Statutes —Codifying statutes —Construction. 
Hindu Adoptions and Maintenance Act (LXXVIII of 1956), sections 4, 7, 8, 12 and 14— 

Adoption by widow—E ffect—A td ten Gf lea afed 15 decsond Tibbi 
If entitled to succeed to the estate of deceased husband. ' 


|. In the case of codifying statutes it is a settled rule of construction that in respect 

` of matters specifically dealt with by the statute, earlier law cannot be invoked 
for the purpose of adding to it something which is not there. The true i 
of the provisions of the Act ought not to-be influenced by considerations deri 
from the previous state of law. : rake ere vitae 

„An adopted son who was adopted by a Hindu widow after the Hindu Adoptions 

- and Maintenance Act, (1956) came into force would be an heir only to the pro- 

perties of the widow and not to the estate of her deccased husband. 3 


There is nothing in the Act, express or implied, to warrant the view that a 
_boy adopted by a widow should be deemed to be an adopted son of the deceased 
husband conferring upon the boy so adopted rights of inheritance to the. estate 
of the 'deceascd husband. : 7 a aa 

T The rule of Hindu Law that when a Hindu widow makes-an adoption, she 
. makes the adoption only as a d: te and a representative of her husband 
‘bringing about an iation of the child with the other spouse, namely, the 
deceased husband, would no longer apply after the cbining into force of the Act. 
. After the passing of the Act, it is impossible for a widow to adopt to her deceased 
_ husband and there is no question of the boy so adopted being affiliated to the 
+ deceased husband. (Sections 4, 5, 7, 8, 11, 12 and 14 analysed). Ankush v. 
| Fanabi,, A.I.R. 1966 Bom. 174 and Suhbash Misir v. Thangai Misir, ALR. 1967 
All. 148, dissented from: - i : k R age Sate 
‘Appeal against the Decree of the Sub-Court, Cuddalore, in ALS. No. 206 of 
. 1961 preferred against the Decree of the District Munsif of Vridhachalam ïn' O.S. 
No. 42 of 1960. i Oak : ei 
©“ ' M. S: Venkalarama Iyer and V. Krishnan, for Appellants. ME: 
V. G. Veeraraghavan, for Respondents. ‘ : a 
'The Gourt delivered the following, 2 <2. a ; 
"o ‘JuopameNnt.—-This Second Appeal raises an interesting question of law as to 
whether dn adopted son who was. adopted by a Hindu widow: after the Hindu 
Anopin and Maintenance Act, Central Act LXXVIII of 2050, came into force, 
would’ be' entitled to rights of inheritance to the properties which the widow (the 
adoptive mother) took as an heir to her husband. 


_ , One Balayee Ammal succeeded to’ the pro erties of her husband, one Nalla- 
thambi. She made several alienations and Nallathambi’s sisters (plaintiffs in the 
present’ litigation) instituted proceedings in 1951 and obtained a declaration that 
the alienations would not be binding on the reversioners after the lifttime of Balayee. 
She died on 17th January, 1960 and’ Nallathambi’s sisters have filed the present 
suit for recovery of possession of the properties from the alienees on the basis of the 
declaration secured in the prior litigation aforesaid. .  ... ieee i 

L Balayee appears to have adopted her youneee sister’s son,- minor Ganapathi 
on gist December, 1959 and on the same day, she had also executed a registered 


"a at 
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deed of adoption ackriowledging the said‘ ‘adoption. The contesting defendants, 
i.e., the alienees and. their representatives resisted the suit on the ground that the 
pans have no title to sue and that as a result of the adoption minor Ganapathi 
ecame the hearer heir to the estate of Nallathambi. ‘The Sub-Judge found that 
the adoption had been made out. But (on the question of law) he differed from 
the. tridl Court and decreed the suit holding that the son adopted by a widow would 
be an heir only to the properties of the widow and not the estate of her deceascd 
husband. Hence the present second appeal by the defeated defendants. 
a ears ce er ee a) ' A 
The widow was not in actual possession of the properties of her husband she 
having alienatcd the same long before the Hindu Succession Act came into’ force 
and the rcversioners of Nallathambi would be entitled to recover possession of the 
properties froni the ‘alicnees on the death of the widow Balayee. This right of the 
reversioners would be unavailing if the adoptcd son isto be regarded as ah heir 
not only to the'.widow, Balayee, but also to her husband Nallathambi. :My 
attention’ was drawn to a recent Bench decision of the Bombay High Court reported 
in Ankush v. Fanabit, in which it was held that as a result of an adoption by either 
spouse, the-adopted son becomes.the child of both’ the spouses and that this result 
necessarily followed from the combined opcration of the customary Hindu Law and 
the provisions of the Hindu Adoptions and Maintenance Act, Central Act (LXXVIII 
of 1956) hereinafter referred to as the Act. In a recent decition reported in Suhbash 
Misir v. Thangai Mistr*, -a similar, yicw has been taken. In the. Bombay decision 
the main reaoning is-that under section 12 and sub-section (6) of section 11 of the 
Act, there is a complete severance of all ties of the child given:in adoption in the 
family of hig or her birth and correspondingly ‘* these ties of the child became 
putomiatically replaced in’ the adoptive family". The c of the, adoption is to 
completely er the child fromthe family of its birth to the family of its adop- 
tion. The teveral deeming provisions in section 14 of the Act tend to the same view. 
Section 5 and’ section 8' of the Act do not warrant the view that after the 
‘commencement of the Act the widow'can make an adoption only to herself and it 
was not competent for her or permissible for any widow to take any child in adoption 
to her deceas'd husband. The acceptance of the rival view that the decane husband 
cannot bè regardcd as the'adoptive father would result in absurd ts that while 
the adoptcd son would lose all his ties in the family of his birth, he would not become 
Telated to;the deceased husband or the. husband’s collateral, relations and there is 
nothing in the Act to-indicate that the provisions in the Act were intendcd to abrogate 
the position which existed under the customary Hindu Law as regards thc mew ties 
of ae adoptive son in the adoptive family in consequence of his adoption, by a 
wi a pu Paar ' W T LAR ‘ T F 


Before proceeding further rome preliminary observations require to be ‘made 
concerning the background and the setting in which this Act was enacted and the 
rules of statutory construction to be observed in construing the provisions of the 
Act:; In-the, scheme, of codification of vital: aspects of Hindu law, ‘the. first is, the 
Hindu pag tas Act, 1955 in- the topic of marriage and divorce. Next came 
the Hindu Succession Act (XXX of 1956) which has codified the Hindu Law rela- 
ting to intestate succession. “The main ‘scheme of this Act (XXX of .1956). is 
to establish complete equality between malc and female with regard to property 
ae and the-rights of the female were declared absolute, completely ‘abolishing 

notion of a limited estate.. Next came in Act XXXII of 1956 concerning the 
topic ‘of Minority and Guardianthip. Last in the series is the Hindu Adoptions 
and Maintenance Act (LXXVIII of 1956.)° In many respects the Hindu Succes- 
sion ‘Act: {XXX off 1956); and the Hmdu- Adoptions and Maintenance Act 
(LXXX VIE of 1956) arc ‘intcr-related and complimentary; in‘ particular, the 
scheme under the latter Act is:to project into -the law of adoption the: result and 
consequences of,th: introduction of the conception of absolute estate for males and 
females alike and the abrogation of the conception of limitcd estate. , Thee, two 
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Acts have introduced far-reaching vitial changes sweeping away and cutting at 
the root of the old traditional and conservative notions and concepts of customary 
Hindu Law. 


The whole of Hindu Law of adoption, its evolution and the case law is evolved 
from a few texts and a metaphor. The metaphor is that of Saunaka, that the 
boy to be adopted must bear “ the reflection of a son.” The texts arc: Manu, 
Vasishta, Bhaudhayana, Sannaka and Sakala (Mayne’s Hindu Law, 11th Edn. 
1950, page 188). In giving full acceptance to the fundamental conception of this 
fiction of the reflection and image of a real son in the son adoptcd; several 
of Hindu Jaw has emerged. The wealth of case law which has grown round this 
fiction reveals in an amusing manner that this fiction when pressed to its logical 
conclusion had led to fantastic and absurd results and on certain aspccts of Hindu 


Law this fiction had even degencratcd into a farce. 


The customary law in several parts of India on the topics of adoption was not’ 
uniform, particularly with regard to the powers of a Hindu widow to take a boy in 
adoption. ‘Thcre were also several restrictions and prohibitions like caste, the scx 
ot the child, to be adoptcd etc. The one important aspect which is crucial for the 
pretent discussion is that under customary Hindu Law, in the case of adoption by 
a widow, she could adopt only to her deccaced husband but never to herself, nor 
could she adopt to any other pcrson. A mother cannot adopt to her son, nor a 
sistcr to her brother. An adoption by a'woman of a son to hereelf is invalid and it 
confers no Icgal rights upon the. person adopted (vide Mulla’s Hindu Law, 18th 
Edn. page 479, section 442). Intimately and inseparably connected with this 
conception that the adoption by the widow could only be to her husband, is the 
religious aspect which pervaded the doctrine of adoption and the wealth of case 
law. When a widow makes an adoption she acts merely as a delegate-or represen. 
tative of her husband that is to say, she is only an instrument through whom the 
husband is supposed to act. The substitution of a son of the dcccased for spiritual 
reasons is the essence of adoption and the quent devolution of properiy t4 
mere accessory to it. Wide Amsrandra Man Singh v. Sanatan Singh?, China < 
subbayya v., 7 A and Chaadrasekara v. Kulandaivelu*. The incvitable 
conflict betwuen the spiritual and the religious aspect of an adoption as against 
the secular and temporary-considerations, resulted in any amount of difficultics 
in demarcating the time as to when the religious or spiritual background should 
receive full recognition as against the secular aspect. The fiction of projecting back 
the existence of an adopted son (to an earlier date) on the date of the death of the 
husband, in its turn created complications on the question of vesting and divesting 
of estates. But the foundation of the basic conception always remaincd the same 
under customary Hindu Law, i.e., the widow could adopt only to her husband, 
never to herself and the religious and spiritual was its predominent feature. - The 
Act has completely swept away all these basic notions. Under the Act, adoption 
is now a; purely secular institution and has lost all its religious significance. It 
is because ot this vital change that the Act now provides that a woman can make 
an adoption, whether marricd or unmarricd, and the child adopted may be a. boy 
ora girl. The purpose of adoption is tọ ensure spiritual services for a man after 
his death by the offering of oblations and rice libations of water to the names 
periodically and women having no spiritual nceds to be satisfied, a woman was not 
allowed to adopt to herself. That is the reason why Hindu law did not recognise a 
powcr by an unmarried woman to take a child in adoption. For the same rcason, 
since according to Hindu law, women were ineligible to cater to the spiritual require- 
ments of a person, the adoption of a daughter was‘not permitted. As the religious 
considerations in the law oł adoption have now been abolished and the institution 
of a-option has been made wholly secular, the necessary consequence is, the 








+ 1- (1933) L.R 60 I.A. 242 : 65 ML J: 203 : © (1947) 2 M.L.J.39 : AIR. 1947 P.C: 124. * 
ALR. 1933 P.C. 155 at 158. -` E 3. (1963)2S.C.R. 440 : A I.R. 19653 SC. 
2- LLR. (1948) Mad. 362: L-R. 74 I.A. 162: 185 at 193. 
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discrimination between a male and a female based upon religious considerations in _ 
the Jaw of adoption has to disappear and has been rightly abolished under the Act. 
The Act has considerably simplified ths law on the subject furnishing a uniform 
code for the whole of India. The law as to adoption by a widow is different in 
different States. In Mithila a widow cannot adopt at all,'even if she has the 
express authority of her husband. In Bengal, Benares and Madras a widow may 
adopt under an authority from her husband in that behalf. In Madras a widow 
may also adopt without her husband’s authority provided she had obtaincd the 
consent of the husband's sapindas, if the husbańd had separated at the time of his 
death, or with the consent of his undivided coparceners if the husband was joint. 
In Bombay, a widow may adopt even without any authority. (Vide for the state- 
ment of law, Mulla’s. Hindu law, 13th Edn. page 480, section 452). The differ-, 
ence of opinion between the various schools of Hindu Law in diffcrcnt parts. of 
India arose from varying and different interpretations put upon the following text- 
of Vasishta “ nor ict a woman give or accept a son unless with the assent of her 
lord.” The mass of case law with the subtle refinement, that had crept into the, 
law relating to the capacity of a widow to adopt have been totally abolished or 
superseded under the Act which now empowers a woman to adopt at any time, 
either a boy or a girl, without the obligation of obtaining the, ccnsent of any person 
thereto. ' most vital and important change that has been brought about under 
the Act is to confer equality in a woman in the matter of adoption and to confer 
upon her a power to adopt, whether married or unmarried, in her own right and 
not as a representative of her husband and to adopt a boy or a gitl without any 
restriction as to caste. In fact; she can even adopt a boy though her deccased 
husband had expressly prohibited her fiom taking a child in adoption. - f 
' ‘In ititerpreting the provisions of this Act, which as observed above is a revolu- 
tionary piece of sozial legislation bascd solely’ upon secular considcrations of the 
ifistitution of adoption, Courts carinot approach the problem with any préconceived, 
notions: bascd upon customary Hindu Law. It has to, be borne. in m‘nd that this 
Act is not'introducing ‘an artieridment ‘of an’ existing statutory law to remedy a 
articular evil, defect or mischief in which case, it may be presumed that the Legis- 
ature did not intend to maké any substantial change-in the existing law beyond 
what it declared-(in the amending statute) either in express terms or by clear and, 
necessary implications. This Act being a comprehensive uniform Gode on, the. 
entire topic of edoption governing the whole of India, the pre-existing law cannot 
afford a safe guidance. in the matter of proper and correct interpretation of the 
provisions of the Act. ` Reference may be made to the oft-quoted observations of- 
Lord Macnaghten in Bank of England v. Vagliano,):  - ane eee f 


“ The proper course is; iù the first instance, to examine the language of the 
statute and to ask what iş its natural meaning, uninfluenced by any considerations 

.. derived from previous state of the law and not to start with enquiring how the. 
. law previously stood, and then assuming that it was probably intended to leave 
it unaltered, to see.if the words of the enactment will bear an interpretation in 

_ conformity with. this view: - If a statute intended to embody in- a'code a parti- 
cular branch of the law,.is to be treated in this fashion, it appears -tó me that its 

. utility will be almost entirely destroyed, and the very object with which it' was’ 
, enacted willvbe frustrated. The purpose of such a statute surely was that:on’ 
any point specifically dealt. with by it, the law should be ascertained by inter- 
preting the language used instead of, as before, roaming’ over a- vast number of 
authorities in order. to discover what the law was, extracting it by: a minute’ 
critical examination of the- prior decisions.” - t't loses e s pg 
In the case of codifying statutes, it is a settled yule of construction that in 
respect of matters specifically dealt with by the statute, earlier law cannot be invoked 
for the purpose of adding to it something which is not there. The true meaning 
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.of the provisions of the Act ought not to be influenced by considerations derived 
from the previous state of law. It is sufficient to refer to the folowing headrote in 


Narendranath Sircar v. Kamal Basini Dasi! 4 = 
“The object of -codifying: a particular branch of law should thenceforth be 

, avcertaincd! by interpreting the language used in-that enactment, instcad of, as 

before, scarching in the authorities to discover what may be the law, as laid down 

‘in prior decisions. The language of such enactment must receive its natural 

. meaning, without any assumption as to its having probably been the intention 

to leave unaltered the law as it existcd before.” 

. The provisions of the Act may now bė cxamined to ascertain whether there is 
ahything in the Act, express or by necessary implication, to warrant the vitw that 
a boy adopted by a widow should be dcemcd to be an adopted son of the deccascd 
husband conferring upon the boy ro adopted rights of inheritence to the estate of 
the deccased husband. Section 4 declares the over-riding effuct of the Act, that 
save as expressly provided in the Act, the entire previous law (on the topic of adop- 
tion) customary, statutory, tcxtual or any other law in force immediately before the 
commencement: of the Act shall cease to have effect with respect to any matter 
for which provision is made in the Act and that any other law in force, immediately 
before the commencement of the Act shall cease to apply to Hindus in-ofar as it 
is inconsistcnt with any of the provisions contained in this Act. True, this Act has 
to be regarded as a governing code only on the points dealt with under the Act and 
the Act cannot have the effect of nullifying the customary or any other law in force 
with respect to matters on which the Act is silent, containing no provision to the 
contrary express or by necessary implication. But the unabrogated part of the 
pre-existing Hindu Law cannot be invokcd in a manner which will produce results 
opposed to the main scheme and structure of the Act and dircctly destructive of 
the very object underlying the Act. The crucial question for decision is whether 
in-the face of this over-riding effect as declared in section 4, the rule óf Hindu Law 
that when the Hindu widow makes an adoption, she makes the adoption only as 
a delegate and a representative of her husband bringing about an affiliation of 
the child with:the other spouse, namely, the deceascd husband, making the boy so 
adopted an heir to the estate of the deceased husband, would still continuc to apply 
after the Act. On a careful consideration of the matter, I am clearly of the view, 
that after the passing of the Act, it is impossible fora widow to adopt to her deceased 
husband and there is no. question ‘of the boy so adopted being affiliated to the 
deceased husband. Such a view would not only be inconsistent and opposcd to 
the main and relevant provisions of the Act, but would also defeat and frustrate 
the main scheme and the object of the Act which was to establish equality between 
males and females and the conferment of a power. upon a woman to adopt to herself. 
It is impossible to fit into the scheme of the Act the old notion that when a widow 
makes an adoption, she does co as a surviving half pf her husband because the vital 
keynote underlying the Act is the’conferment of powers and authority upon a woman 
purely as such and not as a widow. ` ei von Ses . 

_ Section 5 which is clear and unambiguous in its terms,-provides that no adop- 
tion can be made after the commencement of the Act.by or to a Hindu except in 
accordance with the provisions contained in Chapter II and that any adoption made 
in contravention of the said provisions shall be void. There is no provision in the 
Act enabling a widow to adopt. to her deceased husband. A perusal of the provi- 
sions of Chapter II shows that they are, exhaustive and deal with (:) the capacity 
of a male Hindu to take a child in adoption; (#) the capacity of a femele Hindu- 
to take child in adoption; (iż) persons capable of giving in adoption; (iz) persons 
capable of being taken in adoption and (2) conditions which should be complied 
with or making a valid adoption like the age of the adoptive parents and the adop- 
tive child, the existence of the son or daughter or a’son’s daughter as a bar to the 
adoption of a son or a daughter as the case may be.’ The language of section 5 
is quite emphatic and an adoption by or to “a ” Hindu which is not in accordance 
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‘with the provisions containcd in Chapter II is void. The customary law concerni 
an adoption by or to a Hindu is completely abrogated and every adoption shoul 
come with in the four corner of the provisions of Chapter IT. Reading sections 4 and 
5 together there can be no doubt that there is no field in which portion of customary 
law could operate with regard to adoption as umabrogated Hindu Law.: The 
inference is clear that the basic and fundamental assumption under the Act is that 
a person, a male or female, when he or she adopts, adopts to himself or herself 
only and cannot adopt to another. The other relevant provisions in Chapter IT 
lead to the same inference. Section 7’ provides that a male Hindu shall not’ be 
entitled to adopt if he has a wife living except with consent of his wife unless the 
wife has completely and fir ally renounced the world or has ceased tó be a Hindu 
or has been declared by a Court of competent jurisdition to be of unsound: mind. 
The Explonation to this section provides that if a male Hindu has more than oné 
wife living-at the time of adoption, the consent of all the wives is nectssary, unless 
the consent of any one of them is unnecessary for the reasons specified. above. 
Section 8 provides that a female who ig married can take a son or daughter in adop- 
tion only if her marriage has been dissolved: or her husband is dead or he has com- 
pletely and finally renounced the world or has ceased to be a Hindu or has been 
declared by a Court of competent, jurisdiction. to be of unsound mind. These 
two sections indicate that the relationship of adoption can be brought about by 
the peison, male or female only for himself or herself and that that relationship 
cannot be foisted upon the other spouse except with his or her consent. Reference 
may be made to the following portion of the Statement of Objects and Reasons 
when the Act was introduced, not as an aid to the construction of the provisions of 
the statute, but solely for the purpose of ascertaining the circumstances which led 
to the legislation in order to find out the mischief or the evil sought to be remedied 
and the reform underlying the legislation: . i c 
_ “ With the passing of the Hindu Succession Act, 1956, which treats sons and 
daughters cqually in the matter of succession, it has now become possible to simplify 
the law of adoption among Hinaus. The Bill-provides for the adoption of boys 
as well as girls. There is no longer any justification for allowing a husband to 
_ prevent his wife from taking a child-in adoption after his death. The adoption 
made by a Hindu widow will hereafter be in-her own right. No perzon need be 
= Tese al koy property which has vested in him by reason only of the fact that 
subsequent to such wsting an adoption has been made. This rule of divesting 
has been the cause of many a ruinous litigation.” i E oe Ae 


Sections 7, 8 and 12 of the Act show how this object was sought to be achieved 
by the Legislature. The object underlying section 7 is to completely abrogate the 
customary Hindu Law under which a male Hindu can foist the relationship’ of an 
adoptive mother upon his wife without her consent or even despite her objections. 

the Act, if the ig ei consent of the wife is obtained, wife is regarded 
as the adoptive mother because the adoption so made by a male Hindu is not only 
by himself but by his wife as well. In the case of a Hindu female, there is no su 
provision for her taking an adoption during the husband’s lifetime even if he con- 
sents. In other-words, in the case of an-adoption by a Hindu female, there is- no 
question of her making an adoption in any contingency in which the adoption 
could be held not only for herself but to her husband as-well. Section 14 contains: 
the sian OE so called, in the case of an adoption by a male or female and 
this has to be read along with sections 7 and 8.. Section 14 contains the- provision 
that in the case of such an adoption (under section 7) by a Hindu-male, the livi 
wife shall be deemed to be the adoptive mother and in the case of plurality of wives, 
the seniormost shall be deemed to be the adoptive mother and othtr wives to’ 
be step-mothers. ° Section 14, sub-section(2) provides that if a widower or a bachelor 
adopts a-child any wife whom he subsequently marries shall be deemed to be the 
step-mother of.the adopted child. In case of an-adoption by a Hindu female 
there is no such corresponding provision for affiliation of the adopted child to the 
deceased husband. Section 14, sub-section (4) only provides that if the woman 
marries a husband subsequent to the. adoption, the latter shall be deemed to be the 
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step-father of the adoptive child. _A perusal of.the provisions of section 14 shows 
that the Legislature has deliberately provided for affiliation only in the “limited 
manner provided in sub-sections (1) to’ (4) and no other. It is quite clear that the 
absence of specific provision for the affiljation, to the deceased husband of a child 
‘adopted by his widow is not an inadvertent omission but’a deliberate departure 
abrogating this doctrine of affiliation under the customary law. Otherwisé it is 
difficult to understand the qualified manner_in which the deeming provisions in 
section 14, sub-secticn (4) is worded; the affiliation referred to therein is only to 
-the husband whom she may marry after the adoption. It cannot be that an express 
provision for an affiliation of the adopted boy to the deceased husband was not made, 
‘because the Legislature eh it was so-obvious; for we find a specific provision 
in the case of an obvious affiliation arising as a result of an adoption by a male 
Hindu with the concurrence of his living wife. - The reason is not far to, seek 
When the Hindu female takes a child in adoption under section 8 none of the restric- 
tions under customary law like caste, sex, etc. apply.. The conditions, by way of 
aestrictions, that are imposed under-section 11 have nothing to do with the wishes 
or idess~of the deceased husband about an adoption. Before the Act came into 
force, the husband during his lifetime, could have completely prohibited the widow 
from msking an adoption. One càn visualise the husband having conferred: the 
authority upon his widow to adopt a specific person or to adopt st pea with the 
„consent of a specific person or the husband might even have specified and restricted 
the period within which the widow should the boy in adoption. In the case 
of plurality of widows, “he ‘could have conferred the power upon any one of the 
-widows even preferring a junior widow. Under- the .custo law, if there is a 
violation of any one of these conditions the adoption made by the widow would be 
-yoid. But under the ‘Act, the capacity of the widow to adopt is absolute and un- 
-qualified having no relation to the wishes of her deceased husband. His volitions 
in the matter which he might have manifested during his lifetime imposing 
æ prohibition or ‘a restriction in the -matter- of an adoption would have 
no controlling force on his- widow, after his death.- Take for instance 
a Hindu .male who was violently -averse--to any adoption, dying before 
the Act, having expressly precluded his wife taking a child in adoption. After 
the Act came into force the widow would be entitled to take a child in adoption 
-under section 8 ignoring this clear PO by her husband. It would be absurd 
to say that in‘such a situation there would mevertheless be an affiliation. to the 
deceased husband deeming him to be the adoptive father. Take again, the case 
.of a husband dying after the coming into force of the Act without taking a child in 
adoption, being totally averse to an’adoption. Here too, after his death, his widow 
-would be entitled to take a`boy in adoption and if the rival view wee accepted, 
the deceased husband would be the adoptive father of this- child. There is nothing 
in this Act to warrant such an absurd result; on the other hand, the main scheme 
.of Chapter II is that the affiliation cannot be forced upon the other spouse unless 
the adoption takes place as a result of mutual agreement between both the spouses. 


It is also important to notice that alk the ‘ deeming’ provisions relating to 
affiliation in section 14 are only in relation to living ms and not to persons who 
were dead at the time of the adoption. Section 14 (1) refers only to the living wife 
who should bè deemed to be the adoptive, mother and it doeb not include a wife 
-who was dead at the time of the adoption; this shows that the deceased wife is not 
to be regarded as the adoptive mother of the boy adopted. If in the case of a 
deceased wife there-is no such affiliation the position is a fortiori in the case of a 
.deceased-father; Section 8 which confers the capacity upon a female Hindu to take 
a child in adoption is general in terms and a spinster, a divorced woman, a widow, 
a wife of an apostate or an ascetic are all clubbed together without any distinction. 
Ifa spinster takes a child in adoption it is on her own behalf and to herself only. 
Having: regard to-the context in which the provision is made for an adoption by 
a widow and from the~collocation of the words used in section 8, it is perfectly 
clear that the widow adopts only to herself and there is no warrant for holding that 
the Legislature envisaged different legal consequences where the “ Hindu female ” 
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under section 8 happens to be a widow. I have said enough to show that reading 
sections 8 and 14 together the widow has no capacity. to make an adoption to the 
deceased husband and such. an adoptiòn will not therefore. be in accordance with, 
the provisions contained in Chapter IT within the meaning nE: 


A-reading of section 11 “also tends to the same ‘inference. " Under the customary 
Hindu Law, ifa Hindudies leaving a plurality of widows and if authority i is 
by the husband to one of them only, she, alone cam adopt and she can do s0, ave 
even consulting the other widows. If the authority is given to the widows severally, 
the preferential right i is to the senior widow and the junior - widow will have no right, 
to’ adopt unless the senior refuses,to do s0.- Again a widow cannot adopt when a. 
co-widow has validly adopted, and the adopted son is.living. Vids. Mulla’s Hindu. 
Law, 13th edition, page 483, section 455- t us.examine what would be -the 
result if the theory of. affiliation to ithe. deceased is accepted. Under-section 8, 
the widows can act,scyerally and every.one of them can adopt a. boy or, -a girl; 
they need not do so simultaneously but are, at liberty, to take a child in adoption. 
on different occasions and, when like. Section, It contains the provision that 
if there is in existence, a son, or a daughter by. adoption, the female Hindu cannot 
exetcise the power ofadoption. If one widow an adoption under section 8 
according to the rival view, the child will bean adopted son or daughter of a deceased 
husband as well as of the widow making the adopti ion. (he. uences will 
be the other widows cannot under section 11 take ‘a boy in adoption ‘for the reason. 
that the deceased husband had:already become an ‘adoptive ‘father of a child, adopted. 
by the other, widgw. There will be a race amongst the -widows and any widow. 
who first takes a child in adoption could; easily defeat the rights of the other widows. 
to adopt. Any such view would cut at-the root of section 8, which confers unquali- 
fied power upon all the widows ive of what anyone of the widows may: do 
in the matter. The theory of tion to. the déreased dépcased spouse on the assumption. 
that this feature of customary | Tar: should, be deemed to continue in force as unabro-- 
gated, would result not only: in absurd and anomalous consequences, “but would, 
also render many of the important provisions of the Act, useless and ‘unworkable. 
I have no hesitation in holding that apart from the four specified classes of cases 
dealt with under section. 14 there is po m e by fiction. Bm the face of 


we ae 


itself, i.e., retina Sando nO ja ee R niy a 


" ~ T may now take up for consideration’ eectioa 12 On Which deai rdia 
was placed in the Bench decision of the Bombay High Court referred to earlier 
(Ankush v. Janabi) t. , The portion relevant. i in, the section may be extracted: 


c Section 12: An adopted child ‘shall be deemed: to be the child of his or‘her 
adoptive father or mother for all purposes with effect from the date of the.adop- 
tion and from such date all the ties of the child in the family-of his or her ‘birth 
ee ee ene 
the adoptive family: ‘ ; 


Provided that........ (c) the Spet child shall not d any peson of any 
estate which vested in him or her before the adoption.”” a 


The argument is that after the adoption, all the ties of the child in the family 
of its birth are severed and they are replaced in the adoptive famil and that such a` 
replacement is possible only if the child adopted becomes related to the deceased , 
adoptive husband as well as. the husband's collateral:relations. In the Bombay 
decision it appears to have been conceded that the: adoptive child would, become 
collaterally related to the husband’s collateral relations such as the husband’s’ 
father, fsa brother etc. It also appears to have been conceded that the" son son | 
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adopted by the widow will become a coparcener with the other coparceners who 
had survived the deceased husband. The concession ‘ap to ‘be wrong, further 
it is not of much significance as the concession accepts very point. which arises 
for decision. Taking the of the section itself, it has to be noted that the 
section does not state that all the ties of the child in the family ofits birth are severed. 
and they are replaced in the adoptive family. The replacementis not of all ties lost 
in the natural ‘family, but it is only those created by the adoption in: the adoptive 
family. The question therefore arises what are the ties or rights which are’ created 
aś a result of the adoption in the adoptive family and we are necessarily thrown back 
upon sections 4, 5, 7, 8, 1 arid 14.-'In other words, section 12 by itself is not decisive 
and does not lead to the necessary conclusion that there is an affiliation: to'the decear 
sed spouse. The argument that because an adoption-had taken-place somehow 
an adoptive father for the -boy should be found cannot be accepted. In the Fult 
Bench decision in Sivakami Achi v.Somasundaram Chettiar}, it was held-that a widower 
by making an adoption cannot make his deceased 'wift even by fiction the mother 
of'the deceaséd boy; that affiliation-of an adopted son to- his' dead wife has never 
been.inithe contemplation of ‘any ofthe authoritative -text writers' and that it is 
not a sound reasoning that a mothet should somehow be found for the adopted boy. 
In the Full Bench judgment, after e-reference to.the authoritative texts, it was 
pointed aut that by a widower’s adoption, the adopted boy can have no maternal 
relations as nothing of a deceased wife survivesin her husband, whereas the body of 
the husband survives in the wife and that the fiction of the adoptive.mother based. 
on a widower’s ‘adoption is a misnomer. Under the ‘Act, an adoption by a male 
and a female are‘placed onthe same footing and there is no scope for invoking the 
doctrine that the widow makes theadoption as the surviving half of the husband 
and‘as his representative. It is important to notice that section 12 states that -the 
adopted child shall be deemed’ to be the child of his “or” her adoptive father. 
The word. used is “or ? and not,“ and.” Further the relationships are. replaced 
only with ¢ffect from the date. of the adoption and not retrospectively. . If on an 
interpretation of:sections 5, 8, 11 and 14, the tie of an adoptive father based upon’ 
the theory of affiliation is not created, section 12 does not improve the position. If 
a spinster or a divorced -woman takes a boy in, adoption under the -Act, there is 
no question of somehow ‘finding an adoptive father for thé boy so-adopted:** The 
boy so adopted would get collaterally related only to the relations of the woman who 
makes the adoption i.e., the spinster or the divorced wife as the case may be... The 
same consequence would follow in the case of an adoption by a widow since the 
avowed objeét-of the legislation is to confer an independent status upon the woman. 
and a right to adopt in her own right. I do not see any reason why, what applies 
to the case of a spinster or a divorced woman should not apply in the case of an. 
adoption by a widow. In my view all the sections including section 12 should be 
read together and it will be a wrong perspective of approach to take section 12 
alone divorced from its contest in Chapter II, as though it-provides for any overrid- 
ing effect. It ig only if the adopted child becomes related to the husband 
(as adoptive father) that the adopted child would acquire collateral relationship. 
with the husband’s collateral relations.. If the main affiliation by fiction to the 
husband does not exist, the other relationships do not arise at all. : i 


No * argument can be byilt upon a speculative theory that the adopted son would. 
become a coparcener with the surviving’ coparceners of the deceased husband. 
After the Hindu Succession Act came into force, on’ the death of the husband his 
share gets earmarked or demarcated and devolves upon the heirs under section 6 
of the Act which includes the wife, the sons and the daughters. The wife and’the 
daughters do not become coparceners with the surviving coparceners of the deceased. 
husband. The scheme of the Hindu Succession Actis that on the death of a member 
of the coparcenety, leaving the heirs specified in class I of the schedule, there is 
statutory division between, the surviving. coparceners and the deceased, at the 
moment of his death. . í - yen e 
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_, There is also another. vital aspect tō be taken into consideration, and that is 
the proviso (¢) ‘to section 12, which embodies the principle that as, a result .of the 
adoption, the child shall not divest any person of any estate’ which vested in him or 
her before the adoption. All this argument about the fictign of an, affiliation to 
the deceased husband will have some meaning if as a result of the adoption, the 
adopted child becomes entitled to the estate of the agceased, the intermediate 
vesting, between the death of the husband and the adoption being merely temporary. 
The theory of vesting and divesting has no place after the Act., The moment the 
husband dies, the widow and the other heirs, the daughters, if any, would take the 
property under the Hindu Succession Act with-absolute rights and ‘the adoption 
made by the widow would not divest the estate vested, on the widow and the 
daughters.. It is impossible to conceive any purpose which this fiction of affilation 
would serve when the secular aspect so completely peryades the whole Act. It is 
too much to argue that this fiction of affiliation to the deceased husband has been 
kept alive for the limited. classes: of cases in which the estate of the widow ‘did not 
become absolute by. reason of the widow rot being in posession of the, property 
within the meaning of section 14 of the Hindu Succession Act. Z ; 
For all these reasons, with greàt respect; T-àm not inclined to follow the Bench 
decision of the Bombay High Court or. the decision of the Allahabad High Court. 
The following statement in Subash Misir v. Thagai Mistr}, with respect is not correct: 
“ In Madras even before the Act “under the old Hindu Law a widow could 
adopt without the permission -of her husband and the various authorities of the 
Madras High Gourt would show that such adopted son was always treated as 
the son of the husband of the widow. In my opinion, the same status should be 
given to the adopted son after the passing of the Act in other provinces aswell” ’ 
- The law in. Madras has not been correctly set out. Further these observations 
overlook the important aspect.that before the Act, ifa widow took a boy in adoption 
it was as surviving halfof her husband and as his representative, a position which 


does not exist after the Act. f l 
- The result is, the decree and judgment of the learned Subordinate Judge are 
confirméd and the second appeal is dimissed with costs. No leave. : 
VK. i ei i Appeal dismissed . 
, IN THE HIGH COURT OF JUDIGATURE AT MADRAS, 
j Present :—Mr, Justiazg M. NATESAN. 


Eri I k y Abpellant*- 
| o . ae EAS j 
Rangaswamy Gounder and‘another =.” .. Respondents. 
Civil Procedure Gods (V of 1908), Order 6, rule 17—Suit for partition and separate possession— 
T Planti impugning alienation of suit mads during his minority—Ptayer in 


~ plaint for-relisf of partition and possession of his share on the ground that alienation is 
not binding oa kim—But no specific prayer for ‘setting aside the impugned alienation — 
Consequently lower Court-fes paid—Sujt not maintainable—Amendment of plaini so 
- as to include a prayer for having the alienati set aside——If can be allowed- {ohen a fresk 
| suit for that relief 1s barred 'by limitation.. + ary te ts ee RS 
` Held on facts, (set out briefly above; the amendment prayed for should» be allowed 
on terms and the plaintiff called upon to pay the appropriate Court-fee on the 
plaint; Sto a ee : i mi 
‘It is not an invariable rule that the Court could not allow an amendment 
which would deprive the defendant of the valuable right of limitation. ‘The 
Court may in appropriate cases, allow the necessary amendment. Here it may 
be that on the date of the application for amendment, a suit for. cancellation or 
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- setting aside the impugned alienation may be barred, but on the averments in 
the plaint and relief asked for, the cancellation of the -alienation is involved. 
` The grant of the relief of partition and separate possession of -his share prayed 
for by the plaintiff involves the setting aside of the impugned alienation. Clearly 


it cannot be said that a wholly ys or new cause of action is introduced in 
the pldint by the amendment sought for. oo 2 


Appeal against the decree of the District Court (First Additional Judge), 
Coimbatore, dated 2gth January, 196g, in Appeal Suit No. 259 of 1962, preferred 
inst the decree of the principal District Munsif of Udumalpet in Original Suit 

o. 158 of 1960. ; e: l E 

G. Remanxjam and J. Kanakaraj, for Appellant. . 5 

S. Palaniswamy and K. Sengottiyan, for 1st Respondent. 

The Court delivered the following - 

Juvowenr.—The plaintif whose suit for partition and separate’ possession with 
mesne profits has been dismissed in limias without going into the merits of the case 
on certain preliminary issues has preferred this second appeal. The case of the 
plaintiff was that the entire suit properties belonged to his father as his self-acquisi- 
tions and that the father ie amet eee properties under a Will in favour of the 
plaintiff, his elder brother Thi iswami and his mother the second defendant, 
cach legatee getting a third share in the properties. Thirumalajswami, itis said, 
died, a boy and his share also devolved on the plaintiff. The plaintiff alleged that 
in the circumstances he became entitled to a two-third share in the properties, 
his mother impleaded as-second defendant in the suit being entitled to the remaining 
one-third share. He.would allege that.during his minority his mother had executed 
an usufructuary mortgage and followed it by a sale in favour of the first defendant 
for no consideration or necessity. He would further allege that the transactions 
are contrary to law and that he could ignore them. On the ayerments he would 
claim partition and possession of his two-third share. The ist defendant, the 
purchaser in possession, in his written statement contended that the sale was for- 
necessity and benefit of the minors, that the minors themselves had been 6o nomine 
made parties to the transaction and the plaintiff cannot ignore the sale, but must 
sue to have the transaction set aside. It was pointed out in the written state- 
ment that a higher Court-fee should -have . been paid. It may be stated that 
the sale deed in favour of the ist defendant had been filed along with the 
plaint. ‘There was also a plea that the. suit was barred by limitation, the 
suit not having been filed within three years of the plaintiff. becoming a major. 

Of the several issues framed, Issue 3, “ whether the suit for partition is 

maintainable without setting aside the alienations ” and Issue. 7 “whether the 

Court-fee paid is not corrrect ?”, were set down for hearing as preliminary issues. 

The plgintiff meanwhile applied by Interlocutory Application No. 653 of 1962, 

for amendment of the plaint so as to include a prayer for having the alienations set 

aside. This application was dismissed, by the learned District Munsif on 23rd June, 

1962, and following, on the preliminary issues he held, that the suit is not maintain- 

able without praying to have the alienations set aside and that the Court-fee paid 

was not correct. On this view of the preliminary issues, the suit was dismisted, 

On appeal, the learned First Additional District Judge has confirmed the dismissal 

of the suit on the preliminary issues. It was brought to his notice that the plaintiff 

had hardly any time to challenge the dismissal of his application for amendment 

and that the suit had been taken up for trial and disposal shortly after the orders 

on the application for amendment. The learned District Judge expressed the view 

that even considering the question of amendment independently—the plaintiff had 

made it a point in the memorandum of appeal—asit was well established that an 

\ amendment of the plaint which would deprive the, defendant of a valuable right 

of limitation should not be allowed, be could not allow the amendment. Hence 
' tht matter has been brought up in second appeal. ` l : 

That the plaintiff must value the suit as one for setting aside the impugned 

alienation and pay Court-fee accordingly is not disputed before me. The question is 
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now settled by the Full] Bench decision of this Court in Sankaranarayana v. Kandasam +. 
. It will be interesting to note that in the case that came up before the Full Bench the 
plaintiff who impugned the alienation had not specifically asked for the cancellation 
of the sale deed which had been executed by.his mother in that case. The defendant 
contended that the plaintiff could not bypass them and ask for mere possession 
ignoring the sale deeds. A question of jurisdiction also was involved in that case 
as,.if the relief had to be valued as one for setting aside, the value for purposes of 
jurisdiction went up. The Full Bench in the case held that a plaintiff who asa 
minor had been made ¢o nomine a party to a sale deed or-other document of aliena- 
tion by his mother and guardian had to pay Court-fee under section 7 (t0-4) Madras 
Court-fees Act and that he cannot ignore and bypass the alienation, as the alienation 
was not void but only voidable. . He.should get it set aside.. This Court directed 
the District Munsifin that case to assess the valuation of the suit after hearing both 
sides. What has to be noticed is there was no specific amendment of the plaint 
ordered in that casc.: `, Steyn ns PAs at ai 
_. It is contended before me for the appellant that if in fact the relief of cancella- 
tion-of the alienation: was involved on the averments in the plaint, the suit ought. 
not to, have been dismissed. in limins.but_requisite Court-fee called for;.at any rate 
the Court should have in the circumstances allowed the plaintiff to amend: the plaint., 
Learned Counsel points: out that the necessary .averments are there in the plaint. 
The plaintiff has stated: that his mother who was his guardian had made the aliena- 
tions and that the aliexiations were illegal and:not binding. upon him. . He prays 
for relief of partition on the basis that the alienations-are not binding upon him. 
He would: no doubt say that hè can ignore’them. |The question whether on the 
averments.and on’ the facts as they turn out, the transaction-is void or voidable is 
a matter for inference. The relevant facts.are found in the plaint. It may be that 
there is no specific prayer for avoiding or setting aside the sale. But it is necessary 
incidental or preliminary step for the grant of the substantial relief of:partition and 
possession. By simply stating that he was ignoring it the plaintiff cannot get round 
the bar of limitation, if that relief was barred. It could be said that the plaintiff 
is secking to evade, payment of the proper Court-fee. The alienation will be a bar 
to his getting the relief of partition.. It.being a voidable transaction he must have 
it set aside, In such circumstances, the Court would itself not permit the plaintiff 
to evade payment of the proper Court-fee on the plaint. I may in .this connection 
refer to the observation of this Court in Ramaswemi v, Rangachariar®, > 
“I am unable to accept the plaintiff’s contention that he should not be called 
upon to pay Court-fees in respect of any of the transactions which he challenges 
because he has not asked for specific relief in tofthern. His plaint challenges 
.the validity of tragsactions entered into by his father as manager of the family 
and particulars of these transactions have been'supplied.. The plaintiff must 
pay Oourt-fees-in accordance with the relief which he is actually seeking. He 
cannot be allowed to evade payment by omititng to ask for relief when ths success of his suit 
dspends on relisf being granted to him. Ths Court must look at the real nature of the suit 
and decide what the plaintiff is asking for. - In this case he is asking for possession of 
his share in the estate to be calculated after certain transactions have been set 
aside... ee. ee. ` .The plaintiff is in effect asking in respect of alienations 
where possession has passed to the alienees that they be sct aside andythat he be 
placed in possession of his share of the properties alienated. ` In respect of these 
transactions the plaintiff clearly. has to stamp his relief in accordance with the 
provisions of section 7 ().” : DES se 
It is in the light of the decision one has to consider whether the amendment 
prayed for in this case should not have been allowed. What is lacking in the plaint 
in this case is a specific prayer that the alienations should be set aside. The plaintif 
had stated in the body of his plaint that he could ignore them. In law be cannot 
ignore them before getting his share, but he must have them set aside. 





1. (1956) 2 M.LJ.411 :LL-R. (1956) Mad. | 2.” ILR. (1940) Mad: 259 at p. 277: (1949) 
1300 (F.B.). : 1 M.L.J. 32 (F.B.). i 
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Learned Counsel for the ndent in support of his contention that the amend- 
ment ought not to be allowed w. a fresh suit for the relief would be barred, refer- 
red me to the decision of this Court in Vaithilingam Pillai v. Kandaroami Pillai. 
I do not find how this case can help the 1st defendant in this case. Reilly, J., sums 
ap the rule regarding allowing amendment thus at page 714: - 

“ Asis well known, a plaint may be amended at any stage of a suit; subject 

to proper provision as to costs, for the purpose of bringing out the questions really 
_ in con between the parties ‘or for correcting any mistake or error in the 
` plaint which obscured the plaintiff’s real claim as intended by him but plaints 

cannot properly be allowed to be’ amended if the amendment would change the 

fundamental character of the suit, would change a suit based on-one legal relation 

into a suit based upon another one or a suit based upon one title into a suit based 

upon another title, when the plaintiff’s claim on the second legal relation or title 
- is time-barred on the date on which the application for amendment is made.” 


ere it may be that on the date of the application for amendment, a suit for can- 
eellation or setting aside the impugned alienation may be barred, but, as pointed 
out earlier, on the averments‘in the plaint and the relief asked for, the cancellation 
of the alienation is involved on the pleadings. Only it has not been made specific. 
May be the plaintiff had hoped to evade payment of the higher Court-fee that would 
be payable if there had been a specific prayer for having the sale set aside. k 
In Charan Das y. Amir Khon3, the plaintiff had sued for a declaration of his 
right to pre-empt over certain lands. There was no prayer for possession and the 
sult as framed would be clearly batred by section 42 of the Specific Relief Act. 
An application for amendment of the plaint to include the claim for possession was 
disallowed in the trial Court as well as in the first appellate Court on the ground 
that the time had expired for bringing a suit to enforce the right. On second 
appeal the High Court allowed the amendment to be made and the Privy Council 
upholding the order for amendment only observed ‘that; though there was full 
power to make amendment, such a power should not as a rule be exercised where 
the effect was to take away from a defendant a legal right which had accrued to 
him by lapse oftime. But they. pointed out that there were cases where such con- 
siderations were outweighed by the special circumstances of the case. Referring’ 
to this cate, in P. H. Patil v. K. S. Patil*, the Supreme Court observed that the 
power exercised was within the discretion of the High Court and thatthe amend- 
ment made in that case did not really introduce a new case and the opposite party 
did not have to meet a new claim set up for the first time after the expiry of limita- 
tion. In Leach & Co., Lid. v. Messrs. Jardine Skinner & Co.4, an amendment to the 
plaint was allowed by the Supreme Court itself. There a suit which had been laid 
for damages on the footing of conversion had to fail and this involved the dismissal - 
of the appeal to the Supréme -Court. But the plaintiffs applied in the Supreme 
‘Court for amendment of the plaint by raising in the alternative a claim for damages 
for breach of contract for non-delivery of the goods. It was opposed by the defen- 
dants contending that the amendment would introduce a new cause of action and 
that a suit on that cause of action would be barred by limitation. It was urged 
that the plaintiffs had ample opportunity to amend their plaint but they had failed 
to do so. ‚While observing that there was considerable force in the objection, the 
Supreme Court thought that it was a fit tase in which the amendment ought to be 
allowed. ‘Te was observed at page g62: © a 3 
“ The-prayer in the plaint is itself general and merely claims damages. Thus, 
all the allegations’ which are necessary for sustaining a claim for damages for 
breach of contract are already in the plaint. What is lacking is only the allegation 
that the. plaintiffs are, in the alternative, entitled to claim damages for breach 
of contract by the defendants in not delivering the goods. _ : 


1. t1920) 60 M.L.J. 713. — ATR. 1957 8.C: 363. - - 
2. (1920) 39 M.L.J. 195 (P.C.): L.R. 47 4. (1957) SCJ. 313 : (1957) S.C.R. 438 ; 
T.A. 255. A.LR. 1957 S.C. 357: ` i 

3. (1957) S:C.J. 371: (1957) S.C-R. 595; 
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It is no doubt true that Courts would, as a rule, decline to allow amendments, 
if a fresh suit on the. amended claim would be barred by limitation on the date 
of application. But that is a factor to be taken into account in exercise of the: 
discretion'as to whether the amendment should’ be ordered, and. does not affect 
the power of the Court to order it, if that is required in the interests of justice.” 


The amendment prayed for was allowed in the view that the justice of the case 
required it. - c! - - 

My attention was also drawn by learned Counsel for the appellant to another 
recent decision of the Supreme Court in-A. K. Gupta & Sons v. Damodar Valley 
Corporation’. where it was observed at pagë 99: .- = ~ : ; 

“ The amendment sought is necessary for a decision of the real dispute between. 
the parties which is, what are their rights under ‘the contract? That dispute 
was clearly involved in the plaint as originally framed. Al- the -necessary 
basic facts had been stated. Only through a misconception:a relief which could 
be asked.on those facts had not been asked.” - 


On the principles above enunciated it follows that it would be a proper exercise 
of jurisdiction to allow the amendment prayed for in the present case, as it is involved 
in the ultimate relief of partition and possession which had been claimed. The 
fearned District Judge has refused the amendment in the view that the Court could 
not allow an amendment which would deprive the defendant of the valuable right 
of limitation. He has failed to appreciate that this is not an invariable rule and that 
the Court may in appropriate cases, allow the necessary amendments. The failure 
to perceive_the scops of his discretion and the power he had in‘the matter of amend- 
ments has vitiated his exercise of discretion in this regard. I may here remark - 
that the judicial Committee in Gharan Das’s case®, above referred to obterved: ` 


NS OTAN However defective the frame of the suit may be the plaintiff’s 
object was) to pre-empt the land; their cause of action was one and the same. 
whether they-sued ‘for possessioh or not.” ns - 


Here the cause of action which has necessitated the plaintiff’s coming to Court 
1s the alienation made by his mother. That has deprived him of his possession of 
his rightful share in the property. He is attacking that alienation. The law 
requires that it must be set aside specifically and could not be ignored. The grant 
of the relief he prays for involves the setting aside of that sale. Clearly it cannot 
be said that.a wholly foreign or new cause of action is introduced in the plaint 
after any suit on that action would be barred by limitation. f 


However, the amendment can be allowed only on terms. The first defendant 
was perfectly justified in pleading that there must be a specific prayer for having 
the alienation set aside. The matter has come up to three Courts and the Ist 
defendant had to bear’the costs of defence in the three Courts. I think it is just 
and proper that the amendment must be allowed on the plaintiff paying the ist 
defendant his costs’ in all the three ‘Courts. ` : 


In the result, the decrees and judgments of the Courts below are set aside and 
the suit remanded back to the trial Court for disposal according to law. The trial 
Court will allow the amendment prayed:for in Interlocutory Application No. 653, 
of 1962 and call upon the plaintiff to pay the appropriate Court-fee due on the 
plaint. It is pointed out by learned Counsel for the :1st defendant that he has, 
raised an issue that the suit, even as originally filed, is not in time and it has not been, 
heard and disposed of by the trial Court. It is a matter for disposal on evidence. 
The effect of allowing the amendment is to treat the plaint as having contained a 
prayer for setting aside the sale from the date of the institution of the plaint and. 
nothing more. All pleas in defence are open to the defendant. The second appeal 
is allowed accordingly. If costs of the Courts below have been paid already by” 
TTT gig MMMM 


1, (1967) 1 S.CJ 223: A.LR. 1967 S.C. 96. 471.A 255. 
2. (1921) 39 MLL.J. 195, 300 (P.C.) : LR. =P} 
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the plaintiff to the 1st defendant, they will be retained by the first defendant under 
the terms of the order as to costs, made here. The plaintiff will then have to pay 
only costs of this Court in second appeal. Whatever costs are payable in terms of 
this judgment shall be paid at or before the first hearing of the suit in the trial Court 
after the receipt of records by that Court. Ba 


No leave. ‘3 - 
V.K. ` l ————  . Appeal allowed; Suit remanded, 
` IN THE HIGH QOURT OF JUDIOATURE AT MADRAS. 
Present :—MR. Justice K. VEERAwAMI. ` : 
R. Selvaraj re od .. Petitioner* 


D. 

Jagannathan and another n: .. Respondents. 

Motor Vehicles Act (IV of 1939), sections 110 (1) and 110-F—Composite claim for compensa- 
tion for injury and loss to property—-Entire.claim not triable by Claims Tribunal— 

Civil Gourt has jurisdiction to try claim relating to loss to property. 

Sections 110 (1) and 110-F of the Motor Vehicles Act make it crystal clear 
that claims for compensation in respect of accidents ‘involving bodily injury are 
triable only by the Claims Tribunal and that the civil Court’s jurisdiction in 
respect of the matter is expressly ousted. But where the claim is a composite one, 
part ofit relating to compensation for personal injury and the rest to loss of pro- 
perty, the Claims Tribunal wlll not have jurisdiction over the entire matter. 
In such a case the civil Court will have jurisdiction to try the suit in so far as it. 
relates to the claim of compensation for alleged damage tò property. 

Om Prakash v. N.F. and G. Insurance Go., A.LR.'1962 M.P. 19, dissented from. 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the VII Assistant Judge, City Civil Court,-Madras, dated gth 
February, 1965 and made in Original Petition No. 411 of 1964. - 


T.S. Rangarajan, for Petitioner. 
P.C. Kurian, for Respondents. 


The Court made the following 

Orper.—This petition is directed against an order of the City Civil Judge tak- 
ing the view that the entire claim is triable only by the Claims Tribunal under the 
Motor Vehicles Act and that, as such, the Civil Court has no jurisdiction. On that 
view, it returned the petition for leave’ to sue in forma pauperis to the petitioner for 
presentation in the proper Court. The claim consisted of two items, (i) recovery 
of a sum of money as for personal injuries caused to the petitioner in the course of a 
motor accident, and (i) recovery of another sum of money as age to the cycle 
in the course of the accident. The Court below followed Om'Prakash v. NF. 8G. 
Insurance Co.1, and arrived at the view that the civil Court will have no jurisdiction. 


3 So far as the claim in ct of the personal injuries to the petitioner is con- 
cerned, the Court below was clearly right in’ the view it took. Sections 110 (1) and 
110-F of the Motor Vehicles Act make‘it crystal clear that claims for compensation 
in respect of accidents involving bodily injury are triable only by the Claims Tribunal 
having territorial jurisdiction and that the civil Court’s jurisdiction in respect of the 
matter is y ‘ousted. 


But I am unable to share the view in Om Prakash v. N.F. and G: Insurance Co.}, 
that where the claim is a composite- one part of it relating to compensation for a 
personal injury and the rest to loss of property, the Claims Tribunal will have jurisdic- 


* CRP. No. 2201 of 1965. _ Ist September, 1967. 


1. A.LR. 1962 M.P. 19. 
53 
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‘tion over the entire matter. The. principle that where in order to give-a-relief, it 
will be necessary as an incidental matter to cover another subject otherwise within 
the exclusive jurisdiction of a different forum is applicable only to civil Courts and 
‘cannot, in my opinion, be extended to Tribunal. The reason is the Tribunal isa 
-creature of the statute and its jurisdiction is strictly limited by the terms of such 
statute. It cannot be allowed to exceed its limits on any general principle of law. 
The jurisdiction should be delimited strictly in terms of the statutory definition 
thereof. But that is not the case as to the jurisdiction of the civil Courts of the land, 
‘The principle that will govern such Courts will be that they will have jurisdiction 
to try all civil matters unless it is expressly or by necessary implication taken away 
‘from their purview by a competent legislation. ac 

As I said, section 110 brought into being the Tribunal for a specific purpose, 
namely, to try ‘claims for compensation in respect of accidents involving the death 
-of or bodily injury to persons arising out of the use of motor vehicles, it is only in 


respect of. such claims, the jurisdiction of the civil Court is excluded by terms of section ` 

110-F. There is absolutely no indication in either of the tections -or in-any other - 
Provisions of the Motor Vehicles Act to justify the proposition that the Tribunal 
will have jurisdiction to try any. claim o er than that defined in section 110 (1). 
It may be that this approach to the matter may involve trial of identical issue by 
-different jurisdictions which may possibly lead to conflict’ of findings. :But that in 
itself will not, in my opinion, make any. difference to the limits of the jurisdiction 
of the statutory Triburial set by the terms of the legislation. oe 

Had the claim ïn respect -of loss of property been inextricably bound up with 
the claim in respect of personal injury, I should have thought that the entire claim 
will be within the purview ofthe civil Gourt.- But that is not the case here, because 
the two claims are, severable, distinct and. different. ~ `  - 

It follows that the Court below has jurisdiction to try the suit in so far as it relates 
to the claim of compensation for alleged damage to property. The suit sought to 
‘be filed will be regarded as confined to that claim. In other respects, as the claim 
for compensation for alleged personal injuries is exclusively triable by the Tribunal, 
„the Court below is right in its view that it has no jurisdiction over the matter. The 

t of that will be, the petitioner will have to pursue his remedy in respect of 
that matter before the appropriate Claims Tribunal.- : 

The petition is partly allowed, but dismissed in other respects. 


_ V.K. : : 1. i Petition partly allowed. 
- IN THE HIGH COURT OF JUDIGATURE 'AT MADRAS. 
-PRENT :—Mnr. Justro T. RAMAPRASADA RAO. 
S. Seshachari `. i ; 
D. . wos Ò. ' 
“The Srirangam Co-operative Building Society ay 2.. Respondent. 
Madras Co-operative Societies Act (LII of 1961), sections'-96 and 121 (3)—Proceedings 
initiated under Co-operative Societies Act (V1 of 1932)—Award under section 51 (1) of 
old Act made long after the coming into force of new Act—Appeal -against, under 
section 96 of nsw Act—Competency. ` g oe 
Sub-section (3) of section 121 of the Madras Qo-operative Societies Act (1961), 
provides that anything done, or any order issued under the repealed Act of 1932 
shall be deemed to have been taken under the new Act and’shall continue to have 
effect accordingly. Therefore the award passed by the Co-operative Sub-Regis- 
trar in the instant case, long after the coming into force of the new Act, but purport- 
s ing to be under section 51 of the old Act, shall be deemed to be one passed -under 
the new Act under section 73 thereof. Such being. the incidence attached ‘to that 
~ order by virtue of sub-section (3) of section 121 the order in question is automati-- 
cally appealable to the Co-operative Tribunal under section 96 of the new . Act. 





Petitioner *. 


* C.R.P. No. 829 of 1966. A 27th September, 1967. 
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Petition under Article 227 of the Constitution of India praying the High Court 
-to revise the order of the District Court of Tiruchirappalli, dated znd February, 1966, 
and made in Civil-Miscellancous Appeal (C.S.) No. 5 of 1965 (A.R.C. No. 690 of 
1961-62 of the.Co-operative Sub-Registrar (E. and L.) of Tiruchirappalli, dated 
31st May 1965). : - . . : 

R. Rangachari, for Petitioner. 

P. Raghaviah, for Respondent. 

The Court-made the following - i x , oe ; 

Orprr.—The appellant in the lower Court is the petitioner in this civil revision 
Petition. The learned District Judge, Tiruchirappalli, dismissed the appeal of the 
petitioner against an award of the Co-operative , Sub-Registrar, Tiruchirappalli 
under section 51 (1)(b) of the Madras Co-operative Societies Act (VI of 1932), herein- 
after referred to as the old Act. The respondent raised a preliminary objection 
regarding the maintainability of the appeal under new Act (LIII of 1961), 
-when there was no provision for suck appeal under the old Act. The learned District 
J upheld the preliminary objection. As against the said order, the present 
civil-revision petition is filed. >, . : f f 

- Sri R. Rangachari for the petitioner contends that under the new Act, a right of 

appeal is expressly. provided to the Co-operative Tribunal, namely, the District Judge, 
‘Tiruchirappalli, in this case, against the award of the officer of the Co-operative 
Department and the award having been given after the passing of the new Act, 
he could avail of the right of appeal, even though the original proceedings were 
initiated under the old Act. According to him, section 121 (3) ‘of the new-Act, is 
applicable and hence his appeal under section 96 of the new Act to the District 
Judge is competent. Counsel for the dent, however, stated that the appeal 
is incompetent as section 121 (1) (#) and (iv) of the new Act would apply to the instant 
Case. g i i . 6° te 


To weigh the pros and cons of the arguments on either side, the scheme of the 
new Act may be indicated in so-far as itis nécesrary. Under the old Act, there was no 
right of appeal, but a right of revision only appears to have been provided for under 
section 51 (5) ‘of the old Act, but under the new Act, Co-operative Tribunals ‘are 
constituted by the Government and the District Judge of Tiruchirappalli, in the 
instant case, is the Co-operative Tribunal under the Act, to whom a right of appeal 
is expressly provided for against the orders.made or decisions passed under sub- 
section (1) of section 71, sub-section (2), sub-section (3) or sub-section (4) of rection 

3, section 91 or section 108 or any award of an arbitrator under sub-sections (2) or 
9 of section 73. Section 73 of the new Act corresponds to section 51 of the old Act. 
ion 121 of the new Act, dealing with repeals and savings, provides, in sub-section 

{2) therein, as follows : ae 


“ (2) The repeal by sub-section {1) of the corresponding law shall not affect— 
Ai ater TT i 

(i) any right, privilege, obligation or liability acquired, secured or incurred 

amder the corresponding law ; or ii : : cs 


(itt) Aaaa angs ey 3. = = 3 ij 
‘ (iv) an “investigation; legal “proceeding or remedy in respect of any such 
Tight, privilege, obligation, liability, penalty, forfeiture or punishment as afore- 


said ; and any such investigation, proceeding or remedy may be instituted, 
continued or enforced and any such penalty, forfeiture or punishment may be 
imposed as if this Act had not been passed.” Po 


Sub-section (3) of section 121 of the new Act is subject to sub-section (2) and 
provides that any action taken under the corresponding law shall bé deemed to have 
been~taken-under- this Act........ -,.Mr. Rangachari states that sub-section (3) 

fsection 121 of the new Act enables him to present an appeal to the District Judge 
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under section 96 of the new Act, as the award was passed after the passing of the new 
Act. There is considerable force in this contention. - . 


No doubt a saving clause in a new enactment is intended to. protect. rights 
acquired by persons under the old Act, The question is, has the respondent secured 
such a right’which is justiciable. Learned Counsel for the respondent claims that 
the respondent’s right is negative in scope, and he expands his contention by saying 
that the right or privilege secured by his client against the petitioner is that the peti 
tioner has no right of appeal under the old Act, and. the respondent has the present 
right to oppose any move on the part of the petitioner to file an appeal.under the 
new Act. Itis to be remembered that rights and duties are correlated ; unless there 
is a corresponding duty on the part of the petitioner which injuncts him from filing 
an appeal under the new Act, the so-called right claimed by the respondent would be 
one.which is unknown. in jurisprudence. When an Act confers powers, rights or 
privileges; it also impliedly requires that they shall-be exerciscd only for the purposes 
for which they were given and subject to the conditions which it prescribes, and also 
with due skill and diligence and in- a way to-prevent a needless mischief or injury. 
(Maxiwell'on The Interpretation of Statutes, eleventh edition, page 353).’ Even ro, itis 
obvious that where an Act which creates a new jurisdiction gives any perton dissatis- 
fied with its decision a right of appeal to another judicial authority ` which is 
empowered to confirm or annul the decision as it shall appear just and. proper; the 
right of being heard in support of his appeal is impliedly given to the appellant 
(Maxwell on The Inter pretation of Statutes, eleventh edition, page 360). I may also usce 
fully refer to the principle recognised in Crates on Statute Law, sixth edition, page 398, 
following the observations of Evershéd, MR., in Hutchinson v. Fauncy}, which is to 


the following effect :— 


e, se if the necessary intendment of the Act isto affect pending causes-of 
action, then this Court will give effect tothe intention of the Legislature, even. 


though there is no express reference to pending actions.” 


Tn this tase, by the saving and repealing section the rights acquired under the 
old Act are saved. I have said that no right known to law or jurisprudence has been. 
acquired in the instant case by the respondent. The saving section also. provides 
for the continuance of any legal proceeding instituted under the old Act as if the 
new Act had not been passed. These are the reservations in sub-section (2) of 
section 121 of the new Act. But-sub-section (g) of the same section ‘provides that 
anything done, or any order issued under the old Act, shall be deemed to have been 
taken under the new. Act and shall continue to have effect accordingly. Therefore, 
the award passed by the Co-operative Sub-Registrar of Tiruchirappalli, dated 31st 
May, .1965;. long after the coming into force of the new Act, but purporting to be 
under section 51 of the old Act, shall be deemed to be one passed under the new Act 
under section 73 thereof. Such being the incidence attached to that order by virtue 
of sub-section (3) of section 121, the order in question is, therefore, automatically 
appealable to the Co-operative Tribunal under section 96 of the new Act. 


At this stage I shall consider some of the decisions cited before me from’ the Bar. 
In H.K.-Dada (India) Ltd. v. State of M.P.4 their Lordships observed that the right of 
appeal is a matter of substantive right arid not matter of procedure and this right 
becomes vested in a party when the proceedings are first initiated in and’such aright 
cannot be taken away except by express enactment or necessary intendiient. This 
decision would not help the respondent as the right of appeal is conferred by the deem- 
ing provision under sub-section (3) of section 121 of the new Act. The result that . 
flows from this sub-section is, therefore, inescapable. In’ Garikapati v. Subbiah 
Choudhry?, their Lordships once again reiterated the principle that a vested right of 
appeal on the date of institution of the lis cannot be divested by supervening legis- 
EE SEE et it SS, CSI Se 





1. . L-R- (1950) 1 K.B. 574, 579. "3. (1957) SCJ. 4 
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lation. This has no application to the facts of this case. In, Thankayyan v., Trowell?, 
Anantanarayanan, O.€ J., (as he then was) and Natesan J., held that the rights 
whith would accrue to the Plaintiffs in an action would be. the rights governing the 
lis at its corhmencement, and that such rights would be available to both parties for 
the éntite. career of the litigation, regarded as an intrinsic unity, unaffected by any 
enactment which supervenes. This again rejterates the principle laid down by the 
Supreme Court in the earlier decisions referréd to by me. Thjs decision, therefore, 
cannot help the respondent. As pointed out in Ramanathan v. Lakshmanan’, a ight 
of appeal is a creature -of statute and the right of appeal, to a particular Court isa 
vested right: ‘In the instant case, the right has been ‘for the first time created by the 
new ‘Act and such a right of appeal can be availed of by the petitioner by virtue of 
the saving provision in sub-section (3) of section 121. It cannot, therefore; be con- 
‘tended that as the original proceedings were initiated under section 51 of the old Act 
and as there was no right of appeal, then, the petitioner has lost for ever his right to 
prefer an appeal against an order paseed after the commencement of the new Act, 
though such a privilege or a right is given to him under the saving provision referred 
to above. - ‘ - -> 

In my opinion, thè learned District Judge was in error in not having applied 
‘sub-section (3).of section 121 .to the facts of this case and ought not to have upheld 
the preliminary objection on the only ground that the proceedings were initiated under 
‘the old Act and no appeal was provided therein against orders passed by the Tribu- 
nals hearing such actions. If the petitioner were to be prevented from prosecuting 
the appeal, an injury would be caused to him and a statutory right created by the 
-new Act cannot be availed of by him. In this view, the lower Court failed to exer- 
.cise its jurisdiction in upholding the preliminary objection that no appeal would lie. 
T, therefore, set aside the order of the lower Court and allow the civil revision’ 
petition but there will, however, be no order as to costs. . 


V.K. i Gee Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT- MADRAS. a sais 

l Present :—MRr. Justro T. RAMAPRABADA RAO.” _ 

V. Rajagopal Naidu `- i ; .: Petitioner* 

D. - ` g ' í 
Srimathi Muthulakshmi Ammal and others .. Respondents. . 
Civil Procedure Code (V of 1908), Order 21, rule 66 (2) (e) (Madras)—Proclamation not 

containing f dsbtor’s valuation—-Constructive notice of sale and notice under 

Order 21, rule 66 imputed to judgment-debtor—Sale if valid—Waiver of irregularity 

when can_be inferred. we f x. 8 - : 

If a sale proclamation does not contain a mandatory and a statutory require- 
‘ment the mere fact that- constructive notice of sale.and notice under Order 21, 
Tule 66 is imputed to the judgment-debtor by an-a priori consideration of the facts, 
it would nevertheless be:a sale held on a proclamation-which was not drawn up in 
accordance with law. Order 21, rule 66 (2) (s), which is a particular and peculiar 
‘amendment introdiiced in Madras State, has to be strictly enforced and if as a 
“fact there is any defect in the sale proclamation in that it does not disclose the two 
‘valuations, that is,, both of the decree-holder and that of the judgment-debtor, 
-Which are obligatorily to be described, then the proclamation suffers from the 
irregularity which cannot be cured even by acquiescence. y eee 

"The inclusion of the judgment-debtor’s valuation in the proclamation is not 
“a rule of mere procedure, but one of substance. In such a case waiver of the 

4 r ' . ee a - 

1. (1965) 2 M.LJ. 123: LLR. (1965) 2 2 (1963) 1 M.LJ. 46: IL-R. (1963) Mad. 
_ Mad. 453, 458. ; 183 (F.B.) isaac 
* CRP. No. 2577 of 1965. 20th October, 1967. 
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irregularity can only be sustained if the party against whom it is projected did. 
have full knowledge of all the material facts put against him. There is no ‘clin- 
ching evidence-in the instant case to show that the judgment-debtor' knew the 
true facts, to wit, the absezice of his valuation-ih the proclamation, from which. 
a deliberate intention on his part to waive his right-to object to'a ris-statement 
in the proclamation can be fairly, legitimately and properly inferred. It'is 
only such. a state of affairs that could constitute waiver, as estoppel must be certain. 


to every intent and not to be taken by argument-or inference. ; : 

~ Petition under section 11 5-of Act V of 1908, praying the, High Court to revise- 
the order of the Subordinate Judge, Dindigul, dated 28th September, 1965, and 
made in C.M.A. No. 23 of 1964 (E.A: No. 540 of 1963)-in O.S.E,P. No.-632 of 1962. 


x 


in- O.S; No.°366 of 1961, District Munsgif’s‘Court, Dindigul). |. ... f f 
S. Méhan, for Petitioner: © 8 7 o n oo aane ee Megi ohe 
d eos $ 5 aoe UP seta Ga ary YE én eua TON ae 
/ K. Raman and V. C. Srikumar, for Respondents, a E A 
* The; Court delivéred the following «i 7”. -5% EEE So) ae 


Jupoment.—The judgment-debtor-petitioner, aggrieved by the orders “of the 
lower Court which refused to set aside a sale of his property in execution of a money 
decree, canvasses the legality of the ‘same, as petitioner in this Court. The peti- 
tioner’s case is that the property: has been valued: by him even: at the stage when. 
it was attached before judgment at Rs. 6,500. | After the suit ended in!a:compromise. 
decree,. the attachment having been raised, :the' ist respondent-decree-holder- 
re-attached.the property-in execution. The property consists of two items, (i). garden: 
land of an extent of 74 cents, and (#) cultivable land of an extent of 58 cents with a 
well in it. ' In Execution Petition: No. 632 of 1962, the property was valued -by the 
‘Village Munsif item-war at Rs. 800 and Rs. 1,000 each: -Incidentally the second! 
item of the property was subject to an encumbrance in favour of-the! Co-operative: 
Society from whom the judgment-debtor secured a loan to widen the well. , After 
the property ‘was attached in execution; the ‘petitioner’s Case is that no notice was. 
validly served_on him under, Order 21, rule 66, Civil Proçedure Code, when the 
sale was directed.’ Even in-the proclamation of sale Exhibit Che ‘only the decree— 
holder’s valuation and-the.Court’s valuation have been mentioned.and his valuation. 
and the encumbrance were not included’ therein. It appears after knowing the 
sale date, ‘he sought for an adjournment of the sale and was asked fp deposit some 
money towards the decree. The sale was finally held on grd April, 1963 and was 
knocked out in favour of the husband of the decree-holder for Rs, 801 jn respect of. 
the first ‘itém and for Rs. 1,001 in respect ‘of ‘the second item.” ‘The’ petitioner 
contends that as (1) there.was‘no riotice under’ Order 21, rule 66, Civil Procedure’ 
Code, (ñ) there was no:proper tom tom of such sale, (iii) there was no insertion in. 
Exhibit C-2 of his valuation and (iv) the property was knocked down for a ridiculously 
low price, and the sale suffers from material irregularities and ithe petitioner is 
adversely affected by such a sale, ee l | 

As. regards the first objection that-no-notice under-: Order.21, rule.66, Civil 
Procedure Code, was ened on the petitioner, it.has tb, be. noted that the sérvice-in. 
the instant. case was effected, by effixture consequerit; upon the refusal hy the judg- 
ment-debtor. Both the. Courts below found, as a matter of fact, that sych service- 
was sufficient service. It must, however, be noted. that due to the alleged refusal: 
and consequential affixture, the. Courts below imputed the judgment-debtor with. 
constructive notice under. Order 21, rule 66, and this conclusion, was arrived at 
on a detailéd examination of the oral evidence inithe case. ‘The main contention. 
of the petitioner is that the attesting witnessés are not those ordinarily residing in 
the village in which the property is situate. Though at first sight this argument 
appears to be well with force but in revision the matter cannot be successfully can- 
vassed by the petitioner because the factum of scrvice'is clearly a fact found concur- 
rently by the Gourt-below, The conspicuous event in this case is that if the judgments 
debtor did not have such effective notice of’sale it was well within his rights to 
apply for setting aside the sx parte order which accepted such service as good service: 


tg ek 7 roe + 
Coa aiI N a w tes oe ed a oy 
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The judgment-debtor, however, did not file any such application to set aside the 

ex parts order. As regards the other contention -that no.’ proper tom tom can be 

said to have been effected by the decree-holder at or near the place of auction, it- 

does not appear to me that the reasons given by the petitioner in this Court are in. 

RA way convincing to disturb the concurrent findings of fact of both the -Courts. 
OW! y+ y a , 3 Stone ; 


` But the contention of the judgment-debtor that the’ sale ‘proclamation ` was: 
defective in that the valiation of the judgment-debtor was-not incorporated therein. 
and such an inchoate and irregular sale proclamation cannot be the’ foundation of 
a legal and valid Gourt-or public sale, has considerable force.: The trial Court. 
does not appear to have adverted to this material circumstance. The: lower appel-. 
late Court, however held that there is nothing on record to show that the judgment~ 
debtor gave any value for being mentioned in the sale proclamation and, therefore, 
it held that the sale is not vitiated and not liable to be set aside. I shall presently- 
advert to the other main contention of the petitioner that by reason, of the irregular- 
proclamation resulting in an illegal sale, he has been considerably prejudiced in. 
that the real market, valye of the property was not incorporated, in the document. 
which has to’ be circulated to the-public to enable them to coms and bid at the 
sale. What is the impact of Order 21, rul¢,66 (2) ,(s), over a gale proclamation 
whick is admittedly defective, in that there is a lacuna, therein which relates to -the 
absence of valuation of the: judgment-debtor ? J iy SP ps aie 


Before the above question is answered directly, it would be necessary to find’ 
out as.to-what is the, purpose:and intendment of the Civil Procedure Code in pres- 
cribing certain. requirements which -have to ‘be found and publicly exhibited ir a 
sale proclamation before any public sale'is attempted. This aspect.was considered 
in a different light by Veeraswami, J:, in Ramalingam v. Sankara! That was a case 
which arose under circumstances wherein the complaint was that the notice under- 
Order a1, rule 66, Givil Procedure Gode was, not served. : There the learned. 
Judge, agreeing with Panchapakesa Ayyar, ,J.,-.in Karunakaran Nayar v. Chathu*- 
held that if a proclamation is'drawn up on inchoate and illegal material, and in any 
event on the basis of information which was-eithér incorrect or untrue, -thén the 
resultant sale. would be a nullity and it will not -be a case of mere irregularity. 
No doubt; this was thé ratio in the above case. But applying the came test to the 
particular facts of the case before me, it appears-to'me that ira sale proclamation- 
does not'contain a mandatory arid -a statutory requirement, the meré fact `that- 
constructive notice of sale and notice under Order 21, rule 66, Civil Procedure- 
Code is imputed to the judgment-debtor by an a, priori consideration of the facts, 
it would nevertheless be a sale koq oe a proclamation which was not drawn up in. 
accordance with law. Learned Counsel for the petitioner rightly contends that. 
Order 21, rule 66 (2) (e), which is a particular and peculiar amendment’ intro- 
duced in Madras State, has to he strictly enforced and if as a fact there is any defect 
in the sale proclamation in that it does not disclose;:the two valuations, that is, both_ 
of the decree-holders and’ that of the judgment-debtor, which are-obligatorily to. 
be described, then the proclamation suffers from an irregularity which cannot be 


© gt, & 


cured even by acquiescence. | a Dee Se ds oe yee oe p 
A Division Bench of this Court in Nagendra v. Varadaraja?, was of the view 
that the Court has to:give, under. Order 2+; rule 66 (e); Civil Procedure Code,. 
theivalue of the property as stated by the decree-holder and the judgment-debtor, - 
and added : + J aa TE Gee Hae i ae 
„ ‘ Where this rule is not complied, with and the upset price, given in the procla- 
‘mation is the one. given by the decree-holder, which on the evidence is found. 
to be grossly inadequate, and it reveals a clear intention, on the part of the decree- 
holder to conceal from the intending bidders the true value of the property and 


a T 
1. (1964) 2 MLJ. 29: LL.R. (4964) 2 2 LL-R. (1957) Mad. 187.: (1956) 1 M.L J. 47. 
Mad 3. C a e e e BLL =(1964)-2 Mad: 28: ~ k 
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thereby, dissuade a good many of them from taking part in the sale, in such 
circumstances the sale is clearly vitiated and liable to be set aside.” of 

In this case the judgment-debtor originally valued the property ‘at -Rs. -6,000. 

‘When he attempted to substantiate before the lower appellate Court that the value 

as stated by the decree-holder is inadequate and considerably low, he was not allowed 

to do so. His application for reception of additional evidence was summarily 
rejected by the lower appellate Court. ` The lower appellate Court, while refusing 
to receive additional evidence, observed: : aA : 
“ Further, even if the docurhents are received, they are not sufficient to rebut 
the evidence already on record.” . i ' Z 
‘This appears to me to be a-conclusion without any consideration. The value as 
evaluated by the judgment-debtor at the time of the attachment before judgment 
proceeding was nearly six times the value as stated by the, decree-holder. -Thus, - 
the value put in the proclamation is ridiculously low. ‘At any rate, no opportunity 
was given to thé judymeht-debtor to establish that the decree-holder’s valuation 
was designedly low. ‘The insistence of the decree-holder to hold on to such a value, 

-which is obviously self-serving and to his ultimate advantage, savours of -lack of 

bona fides. Honesty is a duty of universal obligation. The-fact that the value of 

both the items of property is depicted as so low, might prejudice the minds of buyers 

-about the quality of the land. In the words of the Privy Council in Saadatmand 

Khan v. Phul Kuar}. : , oe 

Be EE Ue eis Se zit is a mis-statement of the value of the property. which is so 
glaring in amount that it can hardly have been made in good faith, and which, 
however, it came to be made, was calculated to mislead possible bidders.and to 
prevent them from offe: ing adequate prices or from bidding at all.” 

“Thus, therefore, the value as given by the decree-holder is misleading and has caused 

-considerable prejudice to the judgmeni-debtor, and- without hesitation we can 

-conclude that the sale is thus vitiated. fo NE on 

r Mr. K. Raman appearing for the decree-holder, however, contends that even 

‘though the sale proclamation did not include the price of the judgment-debtor, 

‘the sale is not vitiated for two reasons, (i) the. Judgment-debtor did not make any. 

-attempt to give his price’ atthe appropriate time for the same to be mentioned in 

the proclamation of sale, (#) there is a Waiver of such an irregularity, even if it is, 

one. 7 oS i oe a 

Regarding the first objection, the instant case is one im which the i dgment- 

debtor.was deemed to have been served. Therefore, -he had no real cp see 

opportunity to state the valuation of the property: ‘The inclusion of the judgment- 

-debtor’s valuation in the proclamation is not a'rule of mere procedure, but one of 

substance. This is a mandatory requirement. There is, therefore; no force in 

the first contention. The second contention which closely follows the first ‘requires 

a serious consideration. This is‘mainly rested on the ground that the judgment- 

-debtor applied for postponement of the sale after he came -to'know of it. In this 

case, notice under Order 21, rule 66 was affixed and the evidence is that’ the 

judgmsnt-debtor refused. But the case of the judgment-debtor is that he’ was not 
present in the house on that day and the note made by the process-server that he 
refuséd summops is incorrect andhe even states that it is false. But sitting in revj= 
sion I am constrained to accept the finding of fact that notice was served under 

‘Order 21, rule 66 on the judgment-debtor. But, in my view, the circumstances 

-are suspicious and ngt beyond reasonable doubt, It cannot with. certainty be 

presumed that the affixture which was made by the process-server in the instant 

case, which was attested by non-residents-of the village, could have been done, or 
even if it was done, whether the version given by the decre¢-holder through his 
witnesses can be true. Suffice it, however, to say without further probing into the 

-details of the evidence regarding such service, that though ‘it has been held that 


1, (1898) LL.R. 20 All. 412, 417: LR. 25 LA. 146 (P.C.). 
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P! 
the judgment-debtor should be deemed to have had notice or constructive notice 
of mich service, yet, for all just and. equitable purposts it cannot be presumed 
that the judgment-debtor, at that point of time, had all the information about the 
defective proclamation of ‘sale which propelled the public sale: In. the words of 
the Privy Gotncil in Marudanayagam v. Manickavasagam: a, oa 
. “The efficacy of a plea of waiver by, the appellant depends-on the ability of 
the respondent to prove that the appellant knew, the true facts from which an 
intention on his part to waive his right to object to a mis-sta tement in the procla- 
mation can be inferred.” om oP ol. S ae -, aa 
No such proof has‘been let in this case by the respondents. i £ 
There is also a duty cast on the Court to send out a completed sale proclamation 
containing details as required in law. It has also the duty to avail itself of all 
information from the records in Court. In the attachment before judgment pro- 
ceedings, the judgment-debtor has valued the property at Rs. 6,000. This material 
was thus available. But the Court has not adverted to such material information 
on jts records and failed to discharge one of its statutory duties and thus failed to 
exerċise its jurisdiction vested in it bylaw. ` = k na 
Learned Counsél for the respondénts strenuously- stressed: the plea of waiver 
by the judgment-debtor to conttnd that the sale cannot be sét aside. As already 
stated, the application for postponement of sale is pressed into service in support 
of this contention. No doubt, certain observations of tlie-Privy Council in Girdhari 
Singh v. Hurdeo Narain Singh*, and in Arunachallam v. Arunachallam3,- were relied 
upon. Mr. K. Mohan appearing for the petitioner equally relied upon two other 
Privy. Council decisions reported in Raje Shyam Sunder Singh v. Kaluram Aganrmalat, 
Marudanayagam v. Manickavasagam}. In this. case the two other decisions _ 
cited by the learned Counsel for, the respondents are referred to but.yet the learned 
ae ine Gio a a vale et waiver can only ed, 
if the party against whom it is projected did have full knowledge of all the material’ 
facts put against him... This is not so in this case:as the judgment-debtor. was not 
personally served with the notice under: Order -21, rule 66.. ‘There is no clinching 
evidence to show that: the: petitioner knew the true facts, to’ wit_the absence of his 
valuation in the proclamation, fram which a ‘deliberate interition: on his part to 
waive his right to object to a mis-statement in the proclamation can be fairly, legiti- 
mately and properly inferred. It is only such a state of affairs that could cqnstitute 
waiver, as-estoppe] must be certain to every.intent and not to be taken by argument 
or inference. ‘To the-same effect are the observations of the Privy Council in Raja 
Shyam Sunder Singh v. Kaluram Agarwala‘. 


_’ © There is a distinction in law. between waiver and admission; in the. case of 
waiver a person is not to be held to have waived a right of which he was reason- 
ably ignorant, but in the case of a representatiop or admission which is acted on 
the party making it cannot plead ignorance unless it is induced by the other 
party, for, if he does not choose to enquire beforehand, he takes-the risk of error.” 

The case cited by Mr. K. Raman, Vaid yalingam v. Chidambaram®, has no application 
to the facts of this case. ‘There the judgment-debtor stood by and allowed the sale 
to go on and Kailasam, J., held that he cannot be heard to set up a plea of misdescrip- 
tion in the sale proclamiation. The other case citcd by the lcarncd Counsel for 
the respondents, Potta Redd: v. Karuppa®, is yet again one in which the judgment- 
debtor in spite of notice took no part in the settling of the proclamation and there- 
after applied for adjournment of sale. In thosc circumstances, Walsh, J., held 
that he is estopped from filing an,application for setting aside such a sale. 

In the instant cese, the notice was not directly served. The Court did not 
perform its duty to avail itself of the available material on record’ to complete the 
eS 


1. LLR. (1945) Mad. 60i, 607: L.R.. 72° 4: (1939) 1 M LJ. 147 (P.C.). 


LA. 104: (1945) 1 MLL.J. 229 (P.C). 5. (1966) 1 M.LJ. 441: LL.R. (1967) 2 Mad. 
2. (187 L-R.3 LA. 230 (P.C.)._ 40. i 
7 {ise LLR 12 19: LR. 15 6. (1935) 68M.LJ.48: ALR. 1935 Mad. 150. 
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proclamation in all aspects. The judgment-debtor cannot be said.to have had all 
information regarding the defective sale proclamation when he applied for adjourn- 
ment. The application for adjournment is obviously. made in an emergency to 
avert a sale and highly involuntary rather than a free act in exercise of one’s volition 
being conscious of all the defects with which the proclamation was suffering, ` 


I am satisfied that-in this case the petitioner is not estopped from raising the 
plea‘ that'the proclamation is défective and -thus there was a serious i ity 
which goes to the root of ‘the Court sale. I have already found that the conduct 
of the decree-holder coupled with the fact that the judgment-debtor was not given 
a fair opportunity to prove the market value raises a considerable ‘doubt whether 
the price paid is adequate. In fact, by reason of the low and inadequate price 
the judgment-debtor has been.damnified considerably This is a fit case in which. 
the sale has to be set aside and accordingly it is set aside. The order of the lower 
Court is consequently set aside and this civil revision petition is allowcd, There 
will be no order as to costs, ©. > ee te oua < 

_ VK. = JIk ae Petition allowed, 
IN THE -HIGH COURT_OF JUDICATURE AT MADRAS. 
i à PRESENT :—MR. JustiazE M. NATESAN. . 
Saroja Mills, Ltd., through its Director, Proprittér, Thiagarayan 
% . = y $ - $ ~ ` K -- f =, ~ . 
Uchapatti Panchayat Board by its President., . . ©. |... Respondent. 
Madras Panchayats Act (XXXV of 1958), sections: x (13) and 120—Howse-tax under 
“section 120—If can be levied on a building used as a-faitory,’ >- + - Bee 
A te P- 3 Dh a Tha Tay AL as d ~ Vian 
Interpretation of Statutes Taxing ‘provision~-Consiniclion, © <1.) ,) > 0 T, Y 
It is clear that “ house? as defined-in section 2:(13)- of the Madras Panchayats: 
- Act, 1958, includes both a residential building‘ atid‘ a non-residential building.: 
‘A factory ‘as a þuitding’umnder non-residential occupation. It follows that if 
“a building satisficd the other requirements of section 2 (13), even its user for the 
non-residential purpose. of running a factory would not take it out of the defini- 
tion of “ house.” If.the building is otherwise subject to -house-tax- under sec- 
tion 120 of the Act, thé establishment of a factory or the fact-that the building is 
constructed for the purpose cf a factory will not-make the levy ‘illegal. 


The contention that the word “ otherwise” in section’ 2° (73) must be read’ 
dem generis with “residence”? is untenable. ‘The cjusdem generis principle can 
ve no application in-the context. ' wae i 
It is truc that a subject ought not to- be taxed’ unless’ the taxing ‘provision 
unambiguously applies to a situation and that when it is doubtful the doubt should 
be resolved in favour of the subject. But under séction 2 (1 3) of the Act read 
with other relevant provisions there can be no doubt that if a structure falls’ 
within the dcfinition of a “house” it does not cease to be so because it is a factory. 
“- Appeal ‘against the decree of the District Judge, Madurai, in Appeal Suit 
No. 233 of 1962, preferred against the decree of the Subordinate Judge of Madurai 
in Original Suit No. 71 of 19650. ' i te cee l . 
. R. Viswanathan, for Appellant. > 7 x 
K. Rajah Ayyar and K. Hariharan, for Respondent. - EN 
- The Couft delivered the following an a : hy 
Jupement.—The short question -for -consideration in- this second appeal is 
whether the appellant’s building housing a spinning mills within the limits of 
Uchapatti Panchayat Board, Tirumangalam taluk, ‘is liable for house-tax under 
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the Madras Panchayats Act XXXV of 1958. . The suit has been instituted by the 
appellant, Saroja Mills, Limited, Coimbatore, for a declaration that the defendant 
Panchayat Board, the respondent herein had no right to levy house-tax on the mills 
owned by it, as it is a factory and not a house. Refund of Rs. 1,031-25 “has been 
prayed for as tax illegally collected. The learned Subordinate Judge of Madurai 
and on appeal the learned. District Judge of Madurai, having due regard to the prin- 
ciples governing interpretation of taxation provisions upheld the validity of the levy. 
The only basis on which the levy is sought to be invalidated is that the spinning mill 
is a factory, which would fall under the definition of “factory” in statutes providing 
for the establishment, regulation and control of factories and that the Panchayats 
Act does not authorise levying house-tax on a factory. 


The relevant charging sections under the Act are sections 119 and 120 found in 
Chapter IV of the Act under the heading “Taxes and Finance.” The material 
parts of the sections are : - 


“ Section 119. Taxes leviable by panchayats.—(1) Every village panchayat shall 
levy in the village and every town panchayat shall levy in the town a house-tax, 
a profession-tax and a vehicle tax 


* + = * * 


* + — k * * 


Saction 120. House-tax.—(1) The house-tax shall be levied on all houses in 
every village and town on the basis on which such tax was levied in the local area 
concerned immediately before the commencement of this Act: 


Provided that the Government may by Rules prescribe that the tax shall be 
levied on the basis of classified plinth area or on the basis of annual rent value or 
capital value or on a combination of any two or more of the above basis. 

= (2) * * * * * 


(3) + * + + * 


(4) The Government may make Rules providing for (i) the manner of ascer- 
taining the annual or capital value of house or the categories into which they fall 
for the purposes of taxation ; 


(#) the persons who shall be liable to pay the tax and the giving of notices 
of transfer of houses ; 


(ii) the grant of vacancy and other remadon 


(io) the circumstances in which and the conditions subject to which, houses 
constructed, re-constructed or demolished, or situated in areas included in, or 
excluded from the village or town, during any ycar, shall be liable or cease to 
be-liable to the whole or any portion of the tax. 

* * * * +4” 


The aforesaid provisions make houses within the panchayat village or town liable 
for tax. The definition of “house” is found in the Acti in section 2 (13). Accor- 
ding to section 2 (13) “house” means a building fit for human occupation, whether as 
a residence or otherwise, having a separate principal entrance from the common way, 
and includes any shop, workshop or warehouse or any building used for garaging 
or parking buses or as a bus stand. This definition immediately takes us to the 
definition of “building” in section 2 (1). The definition of “building” has wide con- 
notation and it is sufficient for our purpose to state that “building” includes a house 
and out-house. The argumentfor the appellant is that while the definition of “house” 
is made to include a shop and a workshop, there is no mention of a factory. It is 
pointed out that the Act itself shows that the Legislature was perfectly aware of the 
special features of a factory. Section 112 of the Act required permission to be taken 
for construction of factories and installation of machinery. Section’112 provides that 
no person shall, without the permission of the Panchayat Union Councilin panchayat 
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villages arid town panchayat in a panchayat town and except in accordance with 
the conditions specified in the-permission, construct or establish any factory, workshop 
or work-place in'which it is proposed to employ‘steam power, water power or other 
‘mechanical’ power or other electrical power. Learned Counsel for the appellant sub- 
mits that whereas. the definition of “house”. includes only workshop, and not factory 
‘belonging to’ the same genus, “factory’’ is excluded impliedly. In my view, section 112 
of the Act cannot control the definition of “house” in section 2 (13) of the Act. The 
‘fact that “factory”, “workshop” or “work-place” are severally referred to in section 
112, when making it a requirement that permission must be taken for their establish- 
ment or construction; does not mean that if a factory or work-place otherwise -falls 
within the definition of “house” it must be deemed to be excluded from the definition 
for the reason that of these workshop alone is included in the definition of “house”? and 
not factory and work-place. Factory, workshop or work-place form a category and 
appear to have been set out severly in section 112 to be comprehensive in their 
coverage. . The essential distinction to be noticed is, that section 112 deals with the 
use to which the place or premises is put to and the taxing section is not concerned 
with the user. The basis of taxation of a house is not the manner.in which it is used. 
Tax is levied either on the basis of classified plinth area or annual rent value or 
capital value or on a combination of any two or more of the above bases. The 
actual use to which a house may be put to does not come in for consideration in 
assessing the levy. In the field of taxation, the question of user of the premises 
comes in only under the provision for graht of vacancy remiasion. But there also, 
it is not the nature or character of the user but whether in fact it was used or not, 
that falls for consideration. - : : 
Webster's Twentieth Century Dictionary defines factory intér alia thus: 
“ An establishment for the manufacture of goods including the necessary build- 
ings and machinery.”  ' . H 
The origin of the word factory is from the Latin Jactor, a doer or maker. 
The word. “ workshop ” means “a shop or building where work is done ”. 
The word “ shop ” besides meaning places. where goods are sold at retail also means 
“a building or room in which workmen ‘carry on their trades or occupation °— 
Vide the same Dictionary. The Oxford Dictionary gives as a meaning for ‘ work 
shop ’ a < factory ’. tt 
The Act under consideration itselfdoes not define a factory or workshop and 
excludes one from the concept of the other, for us to exclude factory from the concept 
of workshop found in the definition of “house”. The fact that the premises in question 
would be a “factory” under certain special Acts should not be brought in , to 
exclude it from the definition of “house? given in a general and comprehensive 
manner. If the structure in question falls within the definition of a house, it does 
not cease to be so because it is a factory for. certain purposes. ; 
_ Weare here concerned only with’the concept of the word “house” in the defini- 
tion section 2 (13) of the Act and whether it-takes in a building in which a factory 
has been established. We have to interpret the definition of house, having regard 
to the context in which it appears. The popular or natural meaning of the word, 
“house” is, “dwelling place, a building for human beings to live in’. But the 
expression has also a wider meaning. Among the meanings of the word 
“house” found in Waebster’s Dictionary the following may be referred to :— 
“ (a) a building for human beings to live in; specifically a bulding or part of a 
building occupied ‘by one family or tenant; dwelling place ; 
(b) a college or university ; e 
{c) Inn, tavern, hotel ; ; 
(d) a building where a group of people live as a unit ; as a fraternity houte ; 
(¢) a monastery ; nunnery or similar religious establishments ; 
X (4) Something regarded as a house ; place that provides shelter, living place, 
etc; ‘ 
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a building where things are kept, when not in’ use ; 


as a garage house ; 
- a theatre. ~. pr 
a place of business; a business firm, commercial establishment ; 
_a church, temple or synagogue.” ony f : 
Learned Counsel for the appellant submits that a subject ought not to be taxed 
unless the taxing provision unambiguously applies to the situation. It is submitted 
that express language is indispensable, when imposing a tax or a charge and here 
it is doubtful if the Legislature intended charging a factory. When it is doubtful, 
the doubt should be resolved in favour of the subject. There is no doubt about the 
principles of interpretation. As found in Canadian Eagle Oil Go., Ltd. v. The King?: 


“in a taxing Act, one has to look at what is clearly said. There is no room 
for any intendment. ‘There is no equity about a tax. There is no presumption 
as toa tax. Nothing is to be read in, nothing is to be implied. One can only loo 
fairly at the language used.” . 


As contended for the appellant, the tax-payer has a right to stand upon the 
literal construction of the words uscd, whatever might be the consequences, and it is 
not the function of the Court to give to words a strained or unnatural meaning because 
only thus could a taxing section be applied to a transaction, which, had the Legis- 
lature thought of it, would have been covered by approrpriate words. If within 
the letter of the law the subject is liable, he must be taxcd however great the hardship 
may appear to the Court. If he does not come within the letter of the law, he is not 
liable whatever presumed intendment of the law may be. Now, when we examine 
the provisions of the Act in the light of-the above principles, clearly the appellant 
cannot escape taxation. ' 


The appellant seeks to avoid liability on the sole ground that the building is a 
factory. He does not say that the buildmgis not fit for human occupation. The word, 
“occupation” does not necessarily mean “occupation by actual dwelling or residence.” 
The definition makes the position clear by pointing out that occupation ma be as 
residence or otherwise. It may be used for the purpose of dwelling or it may used 
for other purposes. The fact that the user of the building for certain other purposes 
may make it a factory and that for such user prior permission of the Panchayat 
Union may be necessary does not make it the less a house. Learned Counsel contends 
that the phrase as a ‘residence or otherwise” must be read as limiting the scope of 
the expression “ occupation”. It is submitted that the word, “ otherwise’? must be 
read ejusdem generis with residence and running a factory in the building could not be 
considered as similar to having residence in the premises. But the ejusdem generis 
principle can have no application in the context. First, there ig no catcgory and 
there is mention only of a single species. “Residence” by itself cannot constitute å 
genus in the context. Secondly, the expression, “ or otherwise’? is a phrase of 
extension here and not limitation ; itis added after residence lest the expression 
‘Shuman occupation,” with reference to the expression “house” should be limited to 
the popular user of the expression in the context, “ occupation for residential pur- 
poses.”. The definition expressly expands and brings out that the widest amplitude 
of the word is intended. The word “‘occupation,” the defintion says, should be read 
in its widest sense and not restrictcd to occupation for residence only. In National 
Association of Local Government Officers v. Bolton Corporation’, Lord Simon, L.C. referred 
to a definition of “workman” as any who has entered into a work under a 
contract with an employer whether contract be by way of manval labour, 
clerical work “or otherwise” and said :- i 


“ The use of the words “ or otherwise ” does not bring into play ejusdem generis 
principle, for ‘ manual labour’ and ‘ clerial work’ do not belong to a single limited 
` genus.” : i 


1. LR. (1946) A.C, 114, 140. - í 2 LR. (1943) A.C. 166, 176, 117. 
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I may usefully refer to the following from Craies on Statute Law, sixth edition, 
at page 181: 


“For instance, where a local Act required that theatres and other places of public 
entertainment should be licensed, the question arose whether a ‘fun-fair’ for 
which no fee was charged for admission was within the Act. It was held to be so, 
and that sjusdem generis rule did not apply to confine the words ‘other places’ 
to places of the same kind as theatres.” ; 


In Skinner & Co. v. Shaw 8 Co.1, the words, “or otherwise” in relation to threats 
of legal proceedings by circulars, avdertisements or otherwise were held as extend- 
ing the previous words so as absolutely to prohibit any threats whatever of legal 
proceedings. - a : . 

The Act gives the most comprehensive definition of the word “house” by includ- 
ing in the definition, : 

“any shop, workshop or warehouse and even place used for garaging or 

parking buses or a bus stand.” 


The ambit of the word “ house” is expanded. The phrase “and includes” has always 
been understood as a phrase of extension of the definition and not one of restriction 
of the definition. Lest the popular meaning of the word, “house” should keep out 
places fit for human occupation which are used as workshops or warehouses or for 
garaging or for parking buses, the definition includes places used for these purposes 
also. The use of the word “ shop, workshop or warehouse” clearly indicate that a 
factory which could be considered as a workshop would be covered by the definition. 
There might have been some doubts, if the definition had stopped after “or otherwise 
positing only the requirement of a separate principal entrance from the common way. 
The inclusive part of the definition of the word “ house” shows that every conceiv- 
able occupation of the building is contemplated and not excluded from its defini- 
tion. The exemption provisions under the Rules statutorily framed also indicate the 
coverage of the. expression “house.” Places which fall within the definition of 
“house” under the Act, when they -are set apart for public worship, places which 
are choulteries for the occupation for which no rent is charged, places used for educa- 
tional purposes including hostels which are open to public, places used for charitable 
purposes of sheltering the destitute or animals are exempt from house-tax. Also 
charitable hospitals and light houses are exempt. Of course, if rent is paid for a 
building used as a place of public worship or for educational purposes or hostels and 
libraries or for charitable hospitals, these buildings are not exempt from taxation. 
Learned Counsel submits that the exemption is applicable only when the, places in 
question fall within the definition of “ house” under the Act. But to be a house 
under the Act, apart fromits being fit for human habitation, it must have a separate 
principal entrance from the common way. The Rules have been framed under the 
very same section 120, and here they assist in the interpretation of the definition 
“ house” in section z (13) of the Act. It is clear that “house” as defined in 
section 2 (13) include» both a residential building and a non-residential building. 
A factory is a building under non-residential occupation. It follows that if a 
building-satisfies the other requirements of section 2 (13), even its user for the non- 
residential purpose of running a factory would not itout of the definition of 
“house”, If the building is otherwise subject to houses-tax, the establishment of a 
factory or the fact that the building is constructed for the purpose of a factory will 
not make the levy illegal. The conclusion in the circumstance is inevitable that 
the only basis on which the levy of house-tax-is sought to be invaldated fails. 


In the result, the second appeal is dismissed with costs. 


No leave. 


V.K. eo ee Appeal dismissed 


. 
~ amt 














1. (1893) 1 Ch. 413. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Jusriar T. RAMAPRASADA RAO. i 
Kaluvaroya: Pillai and others : Appellants* 
v. 
Ganesa Pandithan and others’ — ne ae ; Respondents. - 
Civil Procedure Code (V of 1908), Otder 41, ride 23 and Order 43, rule 1 (u)— Appeal against 
order of r Powers of appellate Court. 

It is now well settled that a litigantin order to avoid the prescribed statutory 
bar in section 105 (2); Civil -Procedure Code, can and indeed ought to file‘an 
appeal against an order of remand: In such an appeal he can agitate not only 
the legality or propriety of the order of remand but also the findings of fact atten- 
dant upon the remit order but not the-correctness of ancillary, incidental or con- 
nected issues. Thus, in appeals against orders of remand under Order 41, rule 23, 
the Court which has seisin of such an appeal can-probe into the legality, propriety 
and regularity of the facts and circumstances attendant -on and revolving upon 
the order of remand as such but cannot enter into or delve deep into a discussion 
regarding the findings which are unconnected with and alien to the order of 

Case-law discussed. Ma. Ti ` 

Appeal against the order of the Sub-Qourt, Cuddalore in A.S. No. 151 of 1963, 

preferred against the order of:the District Mungif, Kallakurichi in O.S. No. 335 of 
1961 etc. - BRS aA =i 2o - 

R. Gopalaswamy Iyengar and’ S: Dasikan, for Appellants. as s = 

K. Parasaran, for Respondents.. a i a i 

The Court delivered the following _ raa : 

-Jupoment.—The above batch of civil miscellaneous appeals are against the order 
of the Subordinate Judge, Ramanathapuram, in A.S.Nos.151 of 1963, 27 of 1959 and 
29 to 32 of 1959, whereunder he modified -thé judgment and decree of the District 
Munsif, Ramanathapuram, in the Original suits tried by the latter, and remanded 
the same on a particular-aspect. Thé appeals before the lower appellate Court 
were all connected and filed by the appellant against the respondents in-those civil 
miscellaneous appeals. In ‘all the suits:the respondents claimed. that the suit land 
were pannai lands and therefore they had domain over the same and that the appel- 
lants are bound to recognise such right in them as iruwaramdars and liable to pay 
rent therefor. Both the Courts below found concurrently that the lands situate in 
the village of Karungulam is a pre-settlement dharmasanam grant which were 
inawaram- pannai. lands of the respondents. - Oh an examination of the oral and 
documentary evidence, the Courts below foimd that the suit lands are such lands of 
the respondents. They also found that the respondents collected swamibogam in 
respect of the suit lands, which’by itself.is an important circumstance indicating that 
the lands in question are private lands“ - The learned District Munsif, however, 
found that the appellants were the teñants of the respondents. But the lower appel- 
late Court came to a different conclusion and held that the evidence on record was 
not sufficient to make out a‘ case of tenancy of the appellant in the respective suit 
lands under the respondents. Thé lcarned Subordinate Judge, therefore, havitig 
come to a different conclusion from that of the learned District Munsif that the res 
pondents are not entitled to arrears of rent from the appellants came to the conclusion 
that the appellants were in any event liable to pay-to the respondents mesne profits 
in view of their. admitted possession of the lands during the fasli or faslis in question. 
He therefore, remanded the suits to the trial. Court for the limited purpose of 
determining the quantum of meme profit payable to the respondents by the appel- 
lants. He also gave a direction that the respondents’ will have the liberty to suita- 

* A.A.O. Nos 276, 294, 295, 296, . TT é i 

297 and 298 of 1964. Soa ds 1s 1st-December, 1967. 
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bly amend the plaint so as to secure such mesne profits as and when reckoried by the 
trial Court. The result of the order of remand is that he confirmed the findings as 
Pe eect he aana herp he ee Da 
them as irwwaram pannai lands, but remitted the suit for a further enquiry as to 
the ascertainment and quantification of the mesne profits to which the respondents 
would be entitled to by reason of the occupation of such pamrgt lands: by the appel- 
lants. are against this order ofremand the present batch of civil miscellaneous appeals 
pen : 
it, 


. OMAN. 276 of 1964 is also an appeal against an order of remand and by 
consent this was also” ong with the above batch of civil miscellaneous appeals, 
In this case, the lower appellate Court remanded the suit for afresh enquiry, because 
the learned District Munsif ih that suit did not frame an issue about the relcase, 
which, release, was pleaded in the plaint, and because of certain’ other important 
circumstances attendant with the trial-of the suit, He also framed two issues and set 
aside the decree of the trial Court in full and practically directed a retrial of the suit. 
As against this ‘order pf remand this civil miscellaneous. appeal was filed. 


The main legal contentions addressed before me revolve on the Hon whee 
in an appeal against an order-of remand, the appellant can canvass all the findings of 
fact arrived at by the appellate Court or whether the findings of fact relating to and 
circumscribing the order of remand only could be agitated therein. - 


Before considering the argizments of the learned, Courisel for appellants, it is easy 
to “of G:MLA- No. 276 of 1964. 1 Though this is a!case in which the lower 
appellate Court remanded the suit, it appears to me that the totality of the suit has 
been remanded to the trial Court for reconsideration in view of certain irregulari- 
ties inhered therein. As a matter of fact the lower appellate Court set’ aside the 
judgment and decree of the trial Court in full, though iť gave liberty to the respon- i 
dents to have a retrial in the trial Court, presumably, in the interests of justice. It 
appears'to mie that-the lower appellate Court has ‘substituted its own judgment to 
that of the trial Court and in the peculiar circumstances of the present, tase it is 
not open to the appellants in this civil miscéllancous appeal to canvass the entire 

t and, decree of the lower, Sear Gourt by ming an appeal under Order 
43; rule 1 (u), Civil, Procedure Code., I shall advert to the right of an 
appellant ın a civil miscellaneous Fee pi ater Smile of the findings 
other than thos¢ ‘relating to the order of remand in such an appeal. But in so far 
as this appeal is concerned, as there has been a substitution of the judgment and 
decree of the, appellate Court to that of. the trial Court, the only remedy available 
to the appellants ip this case was to file a second appeal, jf they were so advised, 
adnot dle ai appeal amides Dyer 2a, wale as, Givil Procedure Code. Thus 
in the peculiar circumstances and on the facts of this case, it is a a ae a ae 
lants to canvass the other findings of the lower appellate Court. i 


The main arguments addressed in the batch of appeals relate to the scope of a 
civil miscellencous appéal under Order 43, rule 1 (u), Civil Procedure-Code. The 
relevant provisions in the Civil Procedure Code, which ‘have a bearing on ‘the ques- 
tión are Order 41, rule 23, Order.43, rule r (u) and sections 104 and 105. Order 43, 
concerns itself with appeals from orders and rule 1 (u) provides that an appeal shall 
lie under section 104 as against an order under rule 23 of Order 41 remanding a 
case where, an appeal ‘would lie from the decree of the appellate Court. Section 104 
provides for appeals from orders. Ordet ; 41, rule 23 (Mad.) reads as follows:— ° 


es Where the Court from’ whose decree an appeal iş preferred . has disposed of 

._ the guit upon a preliminary point and the decree is reversed in appeal, or where 
. the appellate Court in pats id setting aside the decret under appeal considers 
it necessary in the interests of justice to’ remand the,case, the appellate Court 
may by order rémand. the case, and may further direct what issue shall be tried in 
the case so remanded and shall send a copy of its judgment and order to the Court 
from whose decree the appeal is preferred with directions to- re-admit the suit 
under its original number in the register of civil suits and proceed to determine 
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the suit; and the evidence (if any) recorded during the original trial shall, subject 
to all just exceptions, be evidence during the trial after remand.” 


Analysing Order 41, rule 23, the appellate Court can remand a suit under 
two circumstances (a) if the trial Court has disposed of the suit upon a preliminary 
point which is not necessarily a preliminary issue, and the decree is reversed in 
appeal; and (u) when the appellate Court reversing or setting aside the decree 
under appeal considers it necessary in the interests of justice to remand the case. 
Order 43, rule 1 (u) provides for an appeal against such an order under Order 41, 
tule 23. In fact, section 104 enables the preferment of such an appeal, as it is 
one which is otherwise expressly provided for in the body of the Code. Order 41, 
rule 23, Civil Procedure Code, as it reads now, was introduced in Madras in 1930. 
The provisions which are apposite in the old Code which have a bearing on orders 
of remand are sections 562 and 588. ` i - 


On a prima facie reading of the relevant provisions relating to appeal against 
orders, it is clear that in such appeals against orders of remand, the QGourt which 
has seisin of such an appeal can probe into the legality, propriety and regularity 
of the facts and circumstances attendant on and revolving upon the order of remand | 
as such and cannot enter into or delve deep into a discussion regarding the findings 
which are unconnected with and alien to the order of remand. The appellate 
Court has the right to differ or confirm the findings on certain issues arising in the 
suit. If the appellate Court so confirms some amongst various findings of the trial 
Court, but finds itself unable to concur with the other findings of fact in relation 
to other issues tried by the trial Court, then under Order 41, rule 23, Civil Pro- 
cedure Gode, the appellate Gourt has the right in the interest of justice to remand 
the case for a re-examination and re-adjudication of such issues which according 
to the appellate Court have not been correctly and properly appreciatod by the 
trial Court. As already stated Order 41, rulé 23, Civil Procedure Code, provides 
two contingencies which would ‘enable an appellate Court to remand a suit. If 
the trial Court decided on a preliminary point and if the said decision is reversed. 
by the appellate Court, it could, under the powers vested as above, remand the 
case. In this batch of appeals, we are here concerned with the other contingency 
expressly provided for in Order 41, rule 23, Civil Procedure Code. This is a 
case where when the lower appellate Court agreed with the trial Court on its findings 
on some of the issues, but reversed or found unable to accept the findings of the trial 
‘Court on some other issues raised in the case, and therefore considered it necesrary, 
in the interests of justice, to remand the case. The phrase, ‘considers it necessary 
in the interests of justice’ is of very wide connotation and vests in the appellate 
Court a discretion to do so. Such discretion, unless perversly exerciscd, cannot 
be lightly interfered with in an appeal against the order of remand. . It therefore 
appears to me that the only reasonable interpretation that could be put on the 
provisions relating to appeals against orders, after collectively understanding the 
provisions quoted above, is that the appellate Court hearing an appeal against an 
order of remand can and should advert itself to such of those findings on the point 
upon which the order of remand has been made. That this is the view that has 
to be taken is fortified by the embargo put upon a litigant under section 105 (2), 
Civil Procedure Code, who fails to prefer an appeal against an order of remand in 
‘time. Section 105 (2) postulates that where any party aggrieved by an order of 
remand from which an appeal lies does not appeal therefrom he shall thereafter 
be precluded from eee its correctness. The correctness of an order of remand 
-has to be treated distinctly and separately. Whilst therefore, considering its 


correctness, propriety or-regularity, the correctness of ancillary incidental or con- 
nected issues cannot be gone into in a civil miscellancous appeal against such an 
order of remand. An appeal against an order of remand is self-contained. An 
order of remand generally is based on certain facts. It is such facts which could be 
canvassed in an appeal against that order. Therefore, if the appellate Qourt, 
-while reversing a judgment of the trial Court on some issues which in the interests 
„of justice netessitates a remand, ‘it is only such facts, conclusions and decisions which 
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have a bearing on the order of remand that could be canvassed in an appeal against 
such an order. 

At this stage it is convenient to consider the case-law relating to the subject. 
The carliest case under the old Code is that reported in Badam v. Imrat!. That 
was a case in which the trial Court disposed of the case on a preliminary point as 
to limitation The first appellate Court reversed this finding and remanded the 
suit for fresh trial. The High Court, on appeal, held, by a majority that : - 


_ _ “That object would be defeated if the appellant were restricted in pleading 
that the remand had been made contrary to the provisions of section 562 of the 
Civil Procedure Code, and forbidden to urge the more vital and radical objec- 
_tion to the correctness of the adjudication on the preliminary point,” 


Following the above, a Full Bench of the Bombay High Court in Bhau Bala v. 
Bapaji Bapujt?, was of the view that in an appeal against an order of remand “ the 
. correctness of the remand order, in all legal respects was before the High Court 
for adjudication.” With great respect, the words “in all legal respscts ” 
appearing in the judgment was never meant, in ‘my opinion, to be literally under- 
stood, so as to comprehend an adjudication on merits unconnected with the order 
of remand. In Sankara v. Roman Kutti3, this Court approved the ratio in Badam v. 
. TLmrat?. In Seshamma v. Kuppanatyangar*, the facta are that a prelimi point 
was decided by the trial Gourt, which decision was reversed in appeal and the case 
was remanded for trial of the other issues. Venkatasubba Rao and Madhavan 
Nair, JJ. observed: . r i ; i. 
“ Although the appeal has taken the form of a civil miscellaneous appeal against 
an order of remand the Subordmate Judge is a final Judge of fact and the onl 
unds available to the appellant to attack the judgment are those which would 
be available to him in second appeal.” 


Though the question in the present batch of appeals did not arise as such, 
. there is sufficient indication here that the finding on facts relevant for the decision 
of the first appellate Court to remand the suit can be canvassed in appeal against 
such an order. - 


The more apposite case which has settled the apparent controversy is 
Jaimilabdeen Marakayar v. Habibulla Sakib*. There the Division Bench observed : 

“ To accede to the appellant’s contention would be practically to convert the 
appeal from the order of remand into an appeal from the decree itself, because 
if the appellants are to be allowed to raise points decided against them by the 
lower appellate Court in order to sustain the decree of the Court of first instance, 
the respondents also must equally be permitted to contest the findings 

`- of the appellate Court against them, in order to sustain the decree of the 
`- lower appellate Court. In our opinion such procedure is altogether unwarranted 

_ This was approved by the Full Bench of our Gourtin Secretary of State v. Alluru 
Jagannadha*. Viswanatha Sastri, J., in Kanakayya v. Lakshmayya’, clinches the 
subject by observing: ‘ . 

“ An order of remand has an independent existence and is not submerged or 
dissolved in the final decree. A separate right of appeal is provided against such 
an order. Not only, is'a right of appeal provided by- Order 49, rule 1, clause (x) 
but an obligation is cast by section 105 (2), Civil Procedure Code, upon a person. 
dissatisfied with an order of remand to appeal against it on pain of losing his right 
to object to the propriety or the correctness of the order or the findings on which 
it is based in the later stages of the litigation.” 





1. (1881) LL R 3-All. 675. 5. (1928) 27 L.W. 483. 
2. (1890) EER. 14 Bom. 14. : 6. ILR. (1941) Mad. 850 : (1941) 2 M.L.B 
3. (1897) LLR. 20 Med. 152 : 6 M.L.J.232. 47: ALR. 1941 Mad. 530. - 

4 ALR. 1926 Mad. 475. 7. (1950) 2 MLJ. 379, 382. 
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It is significant to note that according to the learned Judge “‘the propriety or 
the correctness of the order or the finding on which it is basse” can only be œn- 
vassed in an appeal under Order 43, rule 1 (u), Civil Procedure Code. This was 
approved later by a Division Bench of our Gourt in Venkatarama Iyer v. Unnamalat 
Ammal!, We not multiply further authorities. All the case-law starting from 
Badam v. Imrat*, is one way. In my view, it is now well settled that a litigant in 
order to avoid the prescribed statutory bar in section 105 (2), Civil Procedure 
Code, can and indeed ought to file an appeal against an order of remand, but the 
only limitation in the conspectus of the ratio of the decisions cited is that in such 
an appeal under Order 43, rule 1 (u), Civil Procedure Uode, he can agitate not 
only the legality or -propriety of the order of remand, but also the findings of fact 
attendant upon the remit order. 


Learned Counsel for the appellants seriously contended before me however 
that in such a civil miscellaneous appeal, the findi of fact other than those rela- 
ting to the order of remand, could be pressed into service. In the view that I have 
held, it is not necessary to consider them. If it could be gone into, it should be 
as if this Court were hearing a second appeal. See Seshammal v. Kuppanaiyangar?. 

Even otherwise, in O.M.A. Nos. 294 to 298 of 1964, both the Courts below 
concurrently found that the respondents are iruwaramdars, who had the benefit 
of Stwamibogam and were dealing with the property in their own right in otis and. 
sale deeds. The estate in question is admitted to be a post-1936 estate. According 
to the well-known decisions rendered by our Court in Periamna v. A. S. Ammankotl + 
and Govindasami Naidu v. T. P. Devastanam® even in the case of a whole inam village 
becoming an estate under Act XVIII of 1936 there can be private lands which are 
domain or home-farm lands of the landholder. The mere fact that the landholder 
is an absolute landholder is not decisive. See State of Madras v. Sulaika Besvicmmal®, 
In dealing with pannai lands which became an estate by virtue of the 1936 Amend- 
ment Act, Srinivasan, J., in Ramachandra Chettiar v. Karuppiah?, observed: 

“In so far as pannai lands are concerned, itis not necessary that the landholder 
should establish continuous cultivation, for the lands were undoubtedly at their 
inception one in which the landholder held both the rights. In such an event, 
what has to be shown is something of a negative nature, that is to say, that no 
other person had been conferred with occupancy rights therein. t would 
be already indicated by such acts as dealing with the property.” 

In the instant case, even the presumption arising under section 185 of the Madras 

Estates Land Act, 1908, is favourable to the respondents and found to be so having 
to the othis and other dealings had by the respondents. Venkatadri, J., 

in W.P. Nos. 1316 and 1317 of 1963 and 195 to 145 and 928 of 1965, followmg the 

well-known decision of the Court observed: —_ 

“In W.P. No. 521 of 1957, it has been observed that the description of the 
lands as Jruwarm in the sale deeds can be taken into consideration, as other 
evidence under section 185 (3) of the Estates Land Act. The sale deeds can 
also be taken into consideration along with other evidence to consider the character 
of the land. In W.P. Nos. 340-and 1940 of 1961 Vesraswami, J., has held that 
kudi othis could conclusively point to an assertion on the part of the landholder 
to treat the lands as pannat or private.” : 

I have adverted to these decisions only to affirm that the Courts below came 

to the correct conclusion as regards the character of the land and as to the rights 
of the respondents. Even otherwise, the appellants’ contentions cannot be accepted. 


As regards the facts revolving around the remit order in C. M. A. Nos. 294 to 
298, there is nothing palpably irregular and improper necessitating an interference. 
A L.L-R. (1951) Mad. 835: (1951) 1 M.L.J. Ml i a 
$ aa ` ‘ . : LL-R. Mad. 
2: eas LLR. 3 All 675. (1937) 
3. I.R. 1926 Mad 5 


475. 6. (sz L W. 683. 
4. (1952) 1 MLJ.71 ŒB.) ILR. 1952 7. (1964) 77 L.W. 32 (§.N.). 
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Having found that the relationship of the landlord and tenant does not exist bet- 
‘ween the respondents and the appellants the lower appellate Court was i 

to send back the suit for the reckoning and quantification of the mesne profits. 
‘This is but a natural corollary to the finding as above. No doubt, the lower appel- 
late Court could have undertaken the enquiry by itself, but it does not tantamount 
to shirking the responsibility, if the parties are given the liberty to make consequen- 
tial amendment in the pleadings and secure the rightful relief after full hearing in 
the trial Court. The remit order is therefore well founded and C.M.A. Nos. 294 to 
298 of 1964 are dismissed. But there will be no order as to costs. 


In G.M.A. No 276 of 1964 the remit order of the lower appellate Court relates 
to the issue whether the release deed which was filed in the lower appellate. Court 
‘was admissible or not and for a reconsideration of the issue of the alleged re-marriage 
The lower appellate Court allowed the interlocutory application filed for the recep- 
tion of a document filed before it and this was done in the interests of justice. In 
such circumstances, the lower appellate Courts remitted the suit for a fresh trial 
ona point concerning the alleged forfeiture of rights in the properties by Rajammal 
due to the alleged re-marriage Incidentally, the question also has to’ be viewed 
in the light of the alleged release deed directed to be received by the lower appellate 
Court as additional evidence. It is in such circumstances that the lower appellate 
Court could not agree with the judgment and decree of the trial Court and set it 
aside in full. As in its opinion, a frésh examination was necessitated as regards 
the material issues in the case, it remitted the suit for fresh trial. This is not £ case 
in which it could be said that the first appellate Court shirked its responsibility. 
In fact, in all fairness, it gave liberty to both parties, to adduce oral and documentary 
<vidence afresh. I do not therefore think that the remit order is in any way illegal, 
improper and irregular. © C:M.A. No. 276 of 1964 is therefore dismissed. There 
will be no order as to costs. No leave. 4 í 


V.K. ` ze aa PP Order accordingly. 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
PRESENT:—Mr. Justiag K. Skmivasan AND Mr. Justa R. SADASIVAM, 
B.R. Herman and Mohatta (India) Private, Limited .. Appellant® | —~ 
5 l : ed aa í 
M/s. Best and Co., Private, Limited ıı Respondent. 
Tort—Conversion—Agent of charterer- wrongfully refusing delivery order to consignes on the 
ground that he has no such tnsiruchons from his principal—If liable in tort for damages. 
- An agent of'a charterer cannot be held liable in tort for refusing to issue a 
delivery order to the consignee without having such instructions from his principal. 
There is no duty on the part of the agent to issue a delivery order to the consignee 
contrary to the instructions of the charterer. . The case must, however, be differ- 
ent if the agent had conspired with his principal or abetted the act of the principal 
in committing a wrongful act. “ia 
Appeal against the decree of the First Additional Judge, City Civil Court, 
‘Madras, in Orginal Suit No. 2354 of 1958, dated 6th October, 1961.. 
Row and Reddy and N.G-R. Prasad, for Appellant. 
M/s. King & Patridge, for Respondent. 
-The Judgment of the Court was delivered by : 
Sadasivam, 7.—The appellant who is the plaintiff in O.S. No. 2354 of 1958 on 
the file of the City Civil Court, Madras, imported 939 bundles of M.S. rounds in the 
ship §.S. Cha, owned by the second defendant Union Meridiana De Navigation S.A., 


and chartered by the third defendant Scndinavian Shipping Lines. The first 
defendant, Messrs. Best & Co., Private, Limited, is the agent of the other defen- 
Ss OE 


* Appeal No. 311 of 1962 wo Of : 5th August, 1968, 








LL 
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dants. Though the ship arrived at the Madras Harbour in the first week of July, 1957, 
it could not get a berth till goth July, 1957, owing to congestion in the harbour, 
and hence the unloading of cargo was completed only on 22nd uly, 1957. On 
account of the delay in the unloading of the goods, the second endant appeared 
to have claimed demurrage charges from the third defendant, which in turn sought 
to pass it on to the consi . The first defendant gave a delivery order to the 
plaintiff only for 875 bundles of M.S. rounds and retained the remaining 64 bundles f 
claiming a lien for the amount of demurrage.. The plaintiff did not agree to pay 
the lien, or even to furnish a bank guarantee as it repudiated liability for the 
demurrage. Ultimately, on 11th November, 1957 the plaintiff got a delivery order 
for the remaining 64 bundles, but it had to pay the port dues amounting to 
Rs. 11,698-50 and was able to get delivery only of 61 bundles as 3 bundles of the value , 
of Rs. 1,800 were lost in the meanwhile. The plaintiff filed the suit in the lower 
Court to recover Rs. 11,698-50 with interest and Rs. 1,800, amounting in all to 
Rs. 14,848 from all the defendants. Subsequently, the plaintiff got the. plaint 
amended by making an alternative claim against the first defendant on the ground 
that the action of the first defendant in not delivering the goods in time amounted to & 
tort. The suit was contested by the first defendant alone, as the other defendants 
remained ave . The plaintiff gave up his claim for Rs. 1,800 being the value of | 
3 bundles of M.S. rounds, as the claim in respect of the same was barred by limita- 
tion. The-plaintiff got Rs. 990 from the Port Trust.and the plaintiff gave credit for 
this amount. The learned First Additional City Civil Judge granted a decree for 
the amount of Rs. 11,597-61 with future interest only against the third defendant. 
Hence the plaintiff has preferred this appeal claiming a decree against the first 
defendant for the said amount. 

Having regard to the principle of section 230 of the Contract Act, the first 
defendant as the agent of the other defendants cannot be made personally liable for 
the suit claim based on a breach of contract. It is on account of this fact that the 
plaintiff amended his claim against the first defendant as one based on tort. Hence 
the only question for determmation in this appeal is whether the action of the first 
defendant in not giving a delivery order immediately after the ship arrived at the 
Madras Harbour amounted to a tort. The-contract between the plaintiff and the 
third defendant, governed by the terms of the Bill of Lading Exhibit B-1 (a), did 
not contain the usual clause that the contract was subject to the terms of the 
charter party between the owner of the ship and the charterer in which case alone 
the consignee of the goods will also be liable for- demurrage charges for the ship 
caused by the delay in unloading. Hence the third defendant has been rightly 
held liable for the claim of the plaintiff based on the’ wrongful refusal to deliver the 

without payment of demurrage, or & bank guarantee, illegally demanded 
by the third defendant. ‘The first defendant could issue the delivery order only on 
the instructions of his principal-the third defendant. We fail to see how the mere 
act of the first defendant in refusing to issue a delivery order without having such 
instructions from the third defendant could amount to a tortious act. It should be 
noted that the first defendant did not have actual possession of the goods, which were 
with the Port Trust and the constructive possession of the goods was really with its 
principal, the third defendant under whose instructions alone the rst defendant 
could issue a delivery order. i 


The learned Advocate for the appellant relied on the decision in Dhian Singh v. 
_Union of India1, where a passage from the judgment of Denning, J., as he then was, 
in Beaman v. A.R.T.S., Lid.*, has been extracted showing the evolution of the modern 
causes of action for wrongful conversion and detention. But it is clear from that 
passage that the cause of action in conversion is based on an unequivocal act of owner- 
ship by the defendant over of the plaintiff without any authority or right in 
that behalf, such as on act o acquiring, dealing with or disposing of the goods, which 
is consistent-only-with-the rights of an owner as distinct from the equivocal acts of 

nn 


_—_ 





; 8.C.J. 363: 8.0.R. 781: 8.0.) 93: ALR. 1958 S.C. 274 at 279. 
Gay AAWE Rie Coe BB) I MLJ. 3 (1948) 2 All ER. 98. : 
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one who is entrusted with the custody or handling or carriage of goods. The cause 
of action in wrongful detention is based on a wrongful withholding of the plaintiff’s 
goods and it depends on the defendant being in possession of the plaintiff’s goods. 

We shall, however, proceed to consider the claim even on the footing that the 
first defendant had possession of the goods and refused to deliver them on account of 
the instructions of his principal. 

. The learned Advocate for the appellant referred to the findings of the trial 
Court in paragraph 12 of its j t that even though the first defendant had com- 
mitted a tort, it did so on be of its principals and not on its liability and 
as such, the first defendant cannot be made personally liable for the plaintiff’s 
claim even under the law of torts. He referred to the decision T.K, Musaliar v, 
Venkatachalem1, where it has been held that the principal could, in no event, urge that 
his agent should be allowed to function for him within the territories in a manner 
which was not warranted by law or had no justification in law and that it is expected 
that once the Court has declared the law the Investigation Commission would 
comply with it and not place its agent in the wrong by directing him to.act contrary 
to the law so declared. The principle of the decision is that the agent could be 
Prohibited from obeying the unlawful directions of his Principal and even if the 
principal cannot be reached by reason of his being outside the territories, the arm of 
the law could certainly reach the agent who is guilty of having committed the wrong. 
Ifreally the first defendant had committed a tort, it would be no defence for it to plead 
that it did so on the instructions of the third defendant. But the observations of the 
learned First Additional City Civil Judge in the earlier portion of the same paragarph 
clearly show that the first defendant could not be held Liable in tort. 

The following passage from the judgment of Blackburn, J., in the leading caso 
Hollins v. Fowlsr?, is relevant for the present discussion : È 


“On principle, one who deals with goods at the request of the person who has 
actual custody of them in the bona fide belief that the custodian is the true owner 
- or has the authority of the true owner, should be excused for what he does if the 
- act is of such a nature as would be excused if done by the authority of the person 
in possession, if he was the finder of goods or entrusted with their custody.” 
It is clear from page 272 of Salmond on the “ Law of Torts ”, Thirteenth Editicn, 
that a carrier who merely receives and delivers goods in the ordinary way is not liable 
in trover merely because the transaction was a conversion on the part of the consignor, 
In National Mercantile Bank-v. Rymill*, the Court of A held that an auctioncer 
with whom the goods of the plaintiff had been y deposited for sale was not 
liable for a conversion, although he had delivered them at the request of the vendor 
to & person to whom, as the auctioneer knew, the vendor had sold them by private 
contract. At page 273 of the same book the learned author has stated that if the deci- 
sion is correct.it is an authority for the principle thata bailee commits no conversion 
merely by re-delivering the goods to his bailor or to the order of his bailor, even with 
the knowledge that the transaction is a sale or other disposition of the title, provided 
that he has no notice of any adverse claim on the part of the plaintiff. The author 
has further pointed out that it is clearly otherwise, however, if the bailee has not 
merely delivered with knowledge of the sale, but has himself sold as well as delivered, 
even though he sells merely as an agent and without claiming any beneficial interest 
in the property for himself. It is clear from. 126 of the ‘Law of Torts’ by 
S. Ramaswamy Iyer, Sixth Edition, that a very or other intermeddling by an 
innocent agent or servant is not a conversion if it is made in pursuance of the orders 
of pe eee who is the apparent owner and in ignorance of his want of title and is 
a os with goods’, i.e., in the words of Lords Blackburn ‘ such 
a ing as wo excused, if done by the authority of the person in possession 5 
if he was a finder of the goods, or entrusted with their custody’, ý 


e eE a SBE ge LPL TL pe 6, 
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The first defendant acting as the agent of the third defendant refused to issue 8 
delivery order unless the plaintiff paid the demurrage charge, or gave & 
bank guarantee. Jf really the first defendant had possession of the goods and it 
refused to re-deliver the goods to the third defer dant, it would be guilty of conversion 
by estoppel. There was no duty on the party of the first defendant to issue a delivery 
order to the plaintiff contrary to the instructions of the third defendant. It is true 
the case would be different if the first defendant had conspired with the third defen- 
dant, or abetted the act of the third defendant in committing a wrongful act. But 
that is not the case of the plaintiff-appellant. Pug 

For the foregoing reasons, the first defendant cannot be held liable in tort for 
the mere act of refusing to issue a delivery order without the instructions of his prin- 
cipal. The suit has been reny dismissed against the first defendant and the appeal 
is, therefore, dismissed with costs. ; 

V.K. — : Appeal dismissed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 

Present :— Mr. M. ANANTANARAYANAN, Chief Justice, AND Mr. Justice 

M. NATESAN. : 2 


Subramania Desika Gnanasambanda Pandarasannathi, 
Adhinakarthar of Dharmapuram Mutt, residing at j 
Dharmapuram, Mayuram Munsifi a g- Appellant" 


v. Pa” ; 
Singaravelu Thevar, adopted son of Kumaraswamy Thevar, 
idi Nagapattinam Taluk and Thiruthurai- 


Madras Public Trusts Act (Regulation of Administration of Agricultural lands Act (LVI of 
1961) and Madras General Clauses Act (I of 1891), section 8—Applicability of, to pending 
proceedings under the Madras Cultivating Tenants Protection Act, (XXV-of 1955)— 
Madras Cultivating Tenants Payment of Fair Rent Act (XXIV of 1956) and in 
Pending procedings in civil Court not effected. 


It is a well-recognised principle in the interpretation of statutes that every 


prospecti 
implication made to have retrospective effect. Particularly statutes 
which would affect vested rights, impose new burdens or impair existing obliga- 
tions are pr:sumed to be prospective. Even where retrospective operation is 
intended, it is not constr so as ‘to have a larger retrospective operation than is 


repealing Act or affect rights and privileges acquired or accrued or obligation or 
liability incurred under the Acts repealed. i i i 
In-the absence of a provision for transfer, a Tribunal of limited jurisdiction: 
constituted under the special Act with a procedure ofits own cannot be com: 
by arother Tribunal or Court to accept or transfer a matter and proceed with it as 
an application made under the Act by which the Tribunal is constituted. If the 
intention of the Legislature was to pending proceedings under other enact- 
a A 


+A. A.O. Nos. 98 and 99 of 1963 and C.R.P. 
Nos. 576 of 1963, 1077 of 1963 and 1078 


of 1963, 1372 and 1373 of 1963 and 411 i =o $ 
of 1965. 11th December, 1968. . 
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ments or under common law in the civil Court, one may expect the Legislatire to 
` have provided for it. Section 62 simply repeals the then existing Acts relating to- 
cultivating tenants in respect of any land held by them under a public trust. The 
bar of jurisdiction of civil Courts provided for unde: section 58 may also quite 
properly be read as applicable to future proceedings. The Act provides for trans- 
fer of proceedings under the Act from one ¢uthorised officer a functionary under 
-the Act to another and makes no mention of proceedings relating to cultivating 
tenants ding either in the civil Courts or under Tribunals constituted by Act 
- XXV of 1955 or Act XXIV of 1956. The language of the new enactment not 
~ necessarily requiring retrospective cperation so as to affect prejudicially action. 
taken and pending under the existing laws it ought not to be so construed. Held, 
the Act does not affect pending proceedings. | 

It is manifest that while the Act will not affect pending proceedings in Courts 

and Tribunals under Act XXV of 1955 or under Act XXIV of 1956, the applica- 
bility of the provisions of the Public Trusts Act to secure eviction or any other 
relief available under the Act cannot be avoided merely on the basis of decrees 

` or orders of Courts or other authority. Pending proceedings are no- doubt saved, 
but the effect of the substantive provisions of the new Act may tell thereafter. 
There is no vested right for the continuance of a law however beneficial the law 
may be to a particular person, or class of persons. Subject to constitutional limita- 
tions the Legislature can abrogate its laws. Section 3 of Act LVII of 1961- gives 
the Act ovenidirg powers. ; i 

A.A.0. Nos. 98 and 99 of 1963 :— Appeals against the order of the Court of the 
Subordinate Judge, Nagapattinam, dated 22nd December, 1962 and made in AS. 
Nos. 44 and 51 of 1962 (O.S.No. 168 of 1961, District Munsif’s Court. Tiruturai- 
pundi) and A.S. No. 47 of 1962 (O.S.No. 167 of i961, District Munsif’s 
Court Tiruturaipundi) respectively. 

C.R.P.Nos. 576 of 1963, 1077 and 1078 of 1963, 1372 of 1963.— Petitions under 
section 6-B of the Tenants Protection Act read with section 11 5, Civil Procedure 
Code, in C.R.P. No. 576 of 1963 and 6-B of Act XXV of 1955 aś amended by Act 
XIV of 1956 read with section 115. Civil Procedure Code, in C.R.P. Nos. 1077, 
1078 ,1372 of 1963 praying the High Court to revise the order of the Revenue Court, 
Kumbakonam, dated 23rd March, 19€3 and made in P. No. 1450 cf 1961 in C.R.P. 
No. 576 of 1963 and the orders of the Revenue Divisional Officer, Sankzri, dated. 
gist December, 1962 and made in Q.T.P.Nos. 15 and 16 of 1962 in C.R.P.Nos. 1077 
and 1078 of 1963 and the order of the Revenue Divisional- Officer, Sankari, dated 
27th June, 1963 and made in C.T.P. No. 17 of 1962 in C.R.P. No. 1972 of 1963. 

C.R.P.No. 1373 of 1963.— Petition under section. 6-B;of Madras Act XXV of 1955 
as amended by Act XIV of 1956 read with section 115, Civil Procedure Code, 
praying ths High Court to revise the order of the Revenue Divisicnal Officer, Sankari, 
dated 27th June, 1963 and made in C.T.P.No. 18 of 1962. . 

C.R.P.No. 411 af 1965.—Petition under section - 11 of Act XXIV of 1956 read 
with section 3° Civil Procedure Gode, against the order of the Court of the District 
Munsiff, Sirkali, dated ist February, 1964 and made in R.T.A. No. 35 -of 1963, 
(P.No. 244 of- 1960, Rent Gourt, Kumbakonam), - 

M.S. Venkatarama Ayyar, R. Vijayan, G. Ramaswami, S. M. Subramaniam, 
M. Srinivasan and K. Raman, for Appellant. ` 

T.R. Srinivasan, T. ngam, T. S. swamy Ayyar, R.G. Rajan, and 
W.C. Thiruvengadam, for Pranas ia 

The Jud t of the Gourt was delivered b 

Nateson, J.—Ths question that falls for determination in this batch of cases is. 
whether the Madras Public Trusts (Regulation of Administration of Agricultural 
Lands) Act LVII of 1961 (hereinafter ~ referred to as the Public Trusts Act) 
applied to proceedings pending under the Madras Cultivating Tenants Protection 
Act XXV of 1955, the Madras Qultivating Tenants Protection (Payment of Fair 
Rent) Act, of 1956, and proceedings arching ii the civil Court where defence 
under the Madras Qultivating Tenants Protection XXV of 1955 had been taken 
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when the Public Trusts Act LVII of 1961 came into force. Ramamurti, J., in 
C.R.P. No. 2032 of 1964 and C.R.P. No. 121 of 1965 observing that the provisions 
of the Public Trusts Act applied to all lands held under a public trust and that the 
rights and obligations of the landlord and tenant should be governed by and worked 
out only under that Act even though the relationship might have arisen lcng anterior 
applied the Act to proceedings pending under Madras Act XXTV of 1956 and termi- 
nated the proceedings. Wenkatadri, J., before whom some of the cases now before us 
came on for hearing, would take the view that pending cases would not be affected 
by Madras Act LVII of 1961, and finding that his view ran contrary. to the opinion 
expressed by Ramamurti, J., referred the matter to the Division Bench. . . 


In A.A.O. Nos. 98 and 99 of 1963, the common appellant is Sri Thiagarajaswami 
Devasthansm, Tirukkuvalai, represented by its hereditary trustee. The appeals 
arise out of two suits, O.S. Nos. 167 and 168 of 1961 on the file of the Court of the 
District Munsif of Thiruthuraipundi for declaration of the right of the plaintiff to 
be in possession of the suit properties and for a permanent injunction restraining the 
defendant in the respective suits from interfering with the plaintiff’s possession. 
Alternatively there was a claim for decree of possession and consequential reliefs. 


The case of the plaintiff was that the defendants in the suits had been prior lessees 
of the lands and thet the plaintiff had resumed possession on the expiry of their terms. 
The defendants denied resumption of possession by the plaintiff and contended that 
they were cultivating tenants within the meaning of the Madras Cultivating Tenants 
Protection Act XXV of 1955. Claiming to be entitled to the benefits of the said Act, 
they prayed for transfer of the suits to the file of the Revenue Court, Thanjavur, 
under section 6-A of the Act. The trial Court found that the plaintiff did not resume 
possession of the lands as claimed and that the deferdants had continued in posses- 
sion of the lands which they entered upon as lessees. It held that the defendant in. 
the suit O.S. No. 167 of 1g61 out of which A.A. O. No. gg of 1963 arises was in 
arrears of rent and so not entitled to the benefit of Madas Act XXV of 1055. 
The defendant in O.S. No. 168 of 1961 out of which A.A.O. Nos. 98 of 1963 arises 
was found to be a cultivating tenant entitled to continue in possession in respect of 
the B and C Schedule properties in that suit. So far as the A Schedule properties 
were concerned, as there were arrears it was held that he could claim no protection 
under the Act. In that view, eviction was ordered against the defendant in O.S. No. 
167 of 1961.in respect of the entire suit properties and against the defendant in O.S. 
No. 168 of 1961 the suit for eviction was decresd in respect of the A Schedule proper- 
ties and dismissed in respect of B and G- Schedule properties. Appeals were taken 
therefrom by the respective defendants in the suits, and by the plaintiffin O.S.No. 168. 
of 1961 in respect of A Schedule property. Pending the appeals -the Public Trusts 
Act came into force on 2nd October, 1962 and the defendants raised a defence that 
Act LVII of 1961 was a bar to the Civil Court entertaining the suits as Madras Act 
XXV of 1955 and Act XXIV of 1056 had been repealed in their application toa 
cultivating tenant in respect of any land held by him under a public trust, by section. 
57 of the Public Trusts Act. The learned Subordinate Judge of Nagapattinam 
affirmed the finding of the lower Court that the defendant in the respective suits was 
a cultivating tenant within the meaning of Madras Act XXV of 1955. He further 
found that the requisite conditions to attract the provisions of section 6-A were ful- 
filled in respect of the entire suit properties and action should have been taken in the 
suits under those provisions. But he accepted the additional ground of defence. 
He overruled the objection that Act LVII of 1961 cannot affect pending proceed- 
ings in the civil Court or under the~Cultivating Tenants Protection Act of 1955. 
He thought that the proper course was to direct the trial Court to return the plaint 
in the respective suits to the plaintiff, for re-presentation to the‘ authorised officer ” 
under Act LVII of 1961. In the result, he set aside the decree of the lower Court 
and directed the lower Court to return the plaints for presentation to the authorised 
officer under Act LVII of 1961. A.A.O. Nos. 97 and 98 of 1963 have been preferred. 
from that order. . 


56 
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G.R.P.No. 576 of 1963 arises out of an application under section 3 (4) (a) of 
Act XXV of 1955 for eviction of a tenant for arrears of rent, before 

Revenue Court, Kumbakonam. Pending the application in the Revenue Court,. the 
Public Trusts Act LVII of 1961 came into force and without reference to it, the 
Revenue Court directed the deposit of rent under the provisions of the Qultivating 
Tenants Protection Act providing for eviction in delade. The tenant has filed the 
civil revision petition contending that the Revenue Court constituted under Act XIX V 
of 1955 had no jurisdiction to pass any orders after Madras Act LVII of 1961 came 
into force and that the application for eviction must have been transferred by the 
Revenue Court to the authorised officer constituted under Madras Act LVII of 1961. 


In G.R.P.Nos. 1077 and 1078 of 1963, the Revenue Divisional Officer dismissed 
the petitions that were pending before him under section g (4) (a) of Madras Act 
XXV of 1955 in the view that after the coming into force of Act LVII of 1961, the 
Revenue Court had no jurisdiction to try the petitions. 


In O.R.P. Nos. 1372 and 1373 of 1963, the order of the Revenue Court under 
Act XXY of 1955 for deposit of arrears of rent, providing for the passing of orders for 
eviction on default of deposit, are challenged by the tenants on the ground that with 
the coming into force of Public Trusts Act, the Revenue Court lost jurisdiction over 
lands belonging to public trusts. 


O.R.P.No, 411 of 1965 arises out of an application for fixation of fair rent under 
Act XXTV of 1956 filed before the Public Trusts Act came into force. 


Before proceeding to examine the question it will be convenient to refer to some. 
of the provisions of Madras Act XXV of 1955, Act XXIV of 1956 and of the Public 
Trusts Act LVII of 1961. Under section 3 of Act XXV of 1955 no cultivating tenant 
can be evicted in any manner during the continuance of the Act except as provided 
in the Act. “Section 6 bars the jurisdiction of the Civil Court in respect of matters 
which the Revenue Divisional Officer is empowered by an order under the Act to 
determine. There is a provision in section 4-A for the landlord to resume one-half 
of the extent of the land leased out to the cultivating tenant for personal cultivation. 
Section 6-A of Act XXV of 1955 bars the trial of asuit for possession of land or injunc- 
tion when the defendant is a cultivating tenant entitled to the benefits of the Act, 
and provides for the transfer of the suit by the civil Gourt to the Revenue Divisional 
Officer for his disposal to be dealt with and disposed of by him as though it were an 
application under the Act. The Fair Rent Act Madras Act XXIV of 1956 provides 
for the determination of the fair rent which alone the cultivating tenant need pay. 
‘Tribunals are constituted for the determination of the fair rent. Judicial decisions 
have held that the fair rent fixed will take effect from the date of the application 
made under the Act, and section 6 of the Act provides that it shall continue in force 
for five years.. 


The Public Trusts Act is an Act for regulating the administration either by 
peona cultivation or lease of agricultural lands, held by public trusts and for regu- 
ting the relationship of public trusts and the cultivating tenants. In relation to 
dands belonging to Public Trusts it contains in a single Act provisions corresponding 
to the provisions in Act XXV of 1955 and Act XXIV of 1956. Under the Act, the 
‘trustee of every public trust seeking to evict the cultivating tenant shall, whether or 
not there is an order or decree of a Court for eviction of the cultivating tenant make 
an application to the authorised officer under the Act. There is a ceiling on lands 
that could be had for personal cultivation by public trusts. Also there is provision 
for reverter to the trusts of the lands in the possession of a cultivating tenant in 
excess of his ceiling area. Section 58 of the Act bars the jurisdiction of the Civil 
Court. It runs thus: ; f 
“ Except as otherwise provided in this Act, no civil Court, shall have juris- 
diction to decide or deal with any question which is by or under this Act required 
to be decided or dealt with ‘by the authorised officer, the Registrar, the Rent 
Court, the Rent Tribunal or other authority.” . 
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Section 62 of the Act effects a partial repeal of Madras Act X XV of 1955 and Madras 
Act XXIV of 1956; taking over lands belonging to public trusts from the operation 
of the two Acts. This section runs thus :— 


“ On and from the date of the commencement of this Act, the Madras Qulti- 
vating Tenants Protection Act, 1955 (Madras Act XXV of 1955) and the Madras 
Cultivating Tenants (Payment of Fair Rent Act, 1956 (Madras Act XXIV of 
1956) stand repealed in their application to a cultivating tenant in respect 
of any land held by him under a public trust.” 

The Public Trusts Act, as stated earlier, came into force on 2nd October, 1962 and 
in the cases before us while in some cases the cultivating tenant would contend 
that Act LVI of 1961 should be applied to pending Eee in some cases the 
public trust would contend for its application. -` ough there are corresponding 
provisions in the new Act, initiation of proceedings under the existing Acts before 
the new Act came into force has placed one or other of the parties in an advanta- 
geous position. To take for instance the Fair Rent Act XXIV of 1956, the fair rent 
fixed under the Act is payable from the date of the application. The application 
would have been pending from long prior to the new Act and the application might 
have been made by the landlord or the tenant. One or other of them would be 
prejudicially affected if the pending proceedings should be declared infructuous 
on the coming into force of the new Act. Ifa fresh application under the new Act 
for the fixation of fair rent is commenced one or other of them may be a loser by 
that. We heard no sustained argument from Counsel to maintain a stand that the 
new Act affected even pending proceedings. Much of the discussion related to 
consequential orders. 

It is a well recognised principle in the interpretation of statutes that every 
statute is prima facie prospective in its operation unless it is expressly or by necessary 
implication made to have retrospective effect. Particularly statutes which would 

t vested rights, impose new burdens or impair existing obligations are presumed 
to be prospective Even where retrospective operation is intended, it is not con- 
gtrued so as to have a larger retrospective operation than is necessarily required by 
its language. On this principle a retrospective statute which affects rights in exis- 
tence is not prima facis taken to affect adjudication of pending ings. It is 
fee imited extent that retrospectivity is denied in these cases to the new 

ct. 

Section 8 of the Madras Gencral Clauses Act, 1891 dealing with the effect of 
repealing an Act and which applies unless as reserved by section 4 of the Act a 
contrary intention appears, provides that where an Act repeals any other enactment 
the repeal shall not - 3 


“ (a) affect anything dons or any offence committed, or any fine or penalty 
incurred (or any, procerslines- bests before, the commencement of te sobs ns 
3; OF 


(c) affect the previous operation of any enactment so repealed or anything 
duly done or suffered under any enactment so fe sor - - 


(d) affect any right, privilege, obligation or liability acquired, accrued or 
incurred under any enactment so repealed; or 

(f) affect any investigation, legal proceedings or remedy in respect of any 

such right, privilege, obligation, liability, fine, penalty, forfeiture or punishment 

as aforesaid ; and any such ‘investigation, legal proceeding or remedy may be 

instituted, continued or enforced, and any such fine, penalty, forfeiture or punish- 
ment may be imposed, as if the repealing Act had not been passed.” 

It follows that-unless a contrary intention appears in the Act under consideration 

the partial repeal of Act XXV of 1955 and Act XXIV of 1956 shall not affect any 
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proceedings begun before the commencement of the repealing Act or affect rights 
and privileges acquired or accrued or obligation or liability incurred under the 
Acts repealed. 


Now while repealing partially with reference to Public Trusts Act XXV of 
1955 end Act XXIV of 1956, co nding rights and remedies are provided under 
Act LVII of 1961. The repeal is followed by a simultaneous re-enactment which 
contains corresponding provisions, with certain necessary variations having regard 
to the object and scheme of the new Act. Does the fact-that the repeal is simulta- 
neously followed by corresponding legislation and constitution of cquivalent tribunals 
make a difference? An important fact to be taken into consideration here is that 
the existing tribunals where proceedings are pending are not abolished. In the 
State of Punjab v. Mohar Singh, the principle is this set out: ' 

“ Whenever there is a repeal of an enactment, the consequence laid down in 
section 6 of the General Clauses Act (Central) will follow unless, as the section 
itself says, a different intention appears. In case of a simple repeal there 
is scarcely any room for expression cf a contrary opinion. But when the repeal 
is followed by fresh legislation .cn the same subject we would undoubtedly have 
to look to the provisions of the new Act, but only for the purpose of determining 
whether they indicate a different intention. The line of enquiry would be, not 
whether the new Act expressly keeps alive old rights and liabilities but whether 

. it manifests an intention to destroy them. We cannot therefore subscribe to 
the broad proposition that section 6 of the General Clauses Act (Central) is 
ruled out when there is repeal of an enactment followed by fresh legislation. 
Section 6 would be applicable in such cases also unless the new legislation mani- 
fests an intention incompatible with or contrary to the provisicns of the section. 
Such incompatibility would have to be ascertained from a consideration of all 
the relevant provisions of the new law and the mere absence of a saving clause is 
by itself not material.” i ' 


Examining the relevant section of the Act, we are unable to find any provision there- 
in either expressly or by necessary intendment making the application of section & 
of the Madras General Clauses Act in respect of pending proceedings incompatible 
with or introducing contrariety with the provisions of the Public Trusts Act. ion. 
3 which sets out the overriding effect of the Act runs thus: 


“The provisions of this Act shall have effect notwithstanding anything 
inconsistent therewith contained in any other law for the time being in force, or 
any custom, usage or contract or decree or order of a Court or other authority.” 


Chapter III contains the provisions relating to tenancies. Section 9g in the 
Chapter sets out the circumstances in which a public trust may evict any cultivating 
tenant. Chapter IV dealing with fair rent provides that every cultivating tenant 
under any public trust shall be bouna to pay to the public trust and every public 
trust shall be entitled to collect from the cultivating tenant fair rent payable under 
the Chapter. The other relsvant sections 58 and 62. have already- been set out. 
When we bear in mind a settled principle that a party has a vested right to have his 
action tried in the forum in which it has commenced, we find it difficult to read the 
new Act as if it were abating the pending proceedings. Here it is not a case where 
the Tribunals'before which proceedings are pending are asked to apply the new Act. 
The Act has constituted its own tribunals. But it does not provide for the abate- 
ment of pending proceedings or.for transfer of those proceedings to the tribunals 
under the Act. In contrast reference may be made to section 6-A of Madras Act 
XXV of 1955 which provides for transfer of proceedings in civil Courts to the tribu- 
nals constituted under that Act. Reference may also be made to section 3 of 
Madras Act II of 1962 an Act to amend the Madras Buildings (Lease and Rent 
Qontrol) Act of 1960, which provided for abatement of pending pro ings insti- 
tuted on the ground that such buildings was exempt from the provisions of Rent 
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Control Act. In the absence of a provision for. transfer, a Tribunal of limited 
jurisdiction constituted under the special Act with a procedure of its own cennot 
be compelled by another Tribunal or Court to accept or transfer a matter and 9 
with it as an application made under the Act by which the Tribunal is , 
constituted. If the intention of the Legislature was to affect pending proceedings : 
under other snactments or under the common law in the civil Gourt, one may expect 
the Legislature to have provided for it. Section 62 simply repeals the then existing ' : 
Acts relating to cultivating tenants in respect of any d held by them under a 
public trust. The bar of jurisdiction of civil Courts provided for under section 58 
may also quite properly be read as applicable to future proceedings. The Act 
rovides for transfer of proceedings under the Act from one authorised officer a 
cticnary under the Act to another and makes no mention of proceedings relating 
to cultivating tenants pending either in the civil Gourts or under Tribunals consti- 
tuted by Act XXV of 1955 or Act XXIV of 1956. The language of the new enact- 
ment not necessarily requiring retrospective operation so as to affect ‘prejudicially 
action-taken-and pending under the existing laws it ought not-to be so construed. 
For the inference that the-new Act does not affect pending” ings, Venkatadri, 
Ji, in his order of reference-relies upon the memorandum issued by the Government 
‘on’ 14th February, 1963, which is as follows :— Sr, Ages ap ce Sa a 
“Tn thè circumstances reported the Government agree with the Board of 
Revenue and direct that all pending proceedings uider the Madras Cultivating 
Tenants Protection Act, ‘1955 and the Madras Cultivating Tenants (Payment of 
Fair Rent) Act, 1956 be continued before the existing authorities and b> disposed of 
under the provisions of the said Acts as if the Madras Public Trusts (Regulation 
of Administration of Agricultural Land) Act, 1961, had not been passed. There l 
is no need for transfer of these proceedings to the authorities under the Trust l 
Act.” f 
But clearly Courts cannot take note of this Memorandum of the Government when 
in ting a statute, Administrative interpretations a statute have to be 
wholly eschewed-when statutes are being considered. - They cannot: have even a 
persuasive value. Ramamurti, J., points out that the repeal of Act XXY of 1955 
and Act XXIV of 1956is only to # limited extent concerning the cultivating tenants 
held under public trusts and therefore the prior legislation being a general legislation 
while the latter deals with a special category that is Jands held under a public trust, 
the latter has overriding operation. „It is observed .by the learned Judge that to 
peer or keep alive’ the operation of the provisions of the Cultivating Tenants 
otection Act and, the Fair Rent Act in. regard to lands belonging to a public 
trust would completely. defeat and frustrate the object of the latter enactment—Act 
° LVII of 1961. ‘The learned, Judge sums up the discussion with the observation, :— 


-' “J am clearly- of’ the ee that the necessary intendment of the later Act 
is that its provisions should be applied to all lands held- under a-public trust, and 
that the rights and obligations of the landlord ana the tenant should be governea 

- by and worked‘ out only “under the new Act even though the relationship might 
have arisen long anterior.” - - nF ee ae 

We are in entire agreement with‘this observation. As a special Act with reference 

t> lands belonging to public trusts the later Act has to prevail. - The only question 

is whether the later Act affects pending proceedings. The learned Ju ge, we find, 
has not specifically addressed himself to this aspect of the question, though tho case 
actually related to a fair rent application filed prior to the coming into. force of 
the Public Trusts Act. In that case the tenant’s application.for fair rent was filed 
on roth May, 1961. The Rent Tribunal under Act on 29th April, 1964, dis- 
missed the application. In the view that the Public Trusts Act had meanwhile 
come into force repealing the Fair Rent Act with reference to the lands in question, 
the Rent Trib held that the procetdings for fixation of fair tent under the old 

Act automatically abated and could not be conticued. ~The tenant subsequently 

filed a petition for review and the Rent Tribural allowed the same by order-dated 

27th July, 1964, taking the view that the Madras Public Trusts Act which came into 
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force in October, 1962 cannot affect the procesdings already commenced under 
the Fair Rent Act for fixation of fairrent. The Civil Revision Petition which the 
learned Judge dealt with was directed against this order of the Rent Tribunal 
entertaining the fair rent application. The connected case which the learned 
Judge dealt with, was filed as a matter of caution and related to the same matter. 
The learned Judge allowed the revisions and thereby affirmed the earlier order 
holding that the fair rent application had abated with the passing of the Public 
Trusts Act. Though the learned Judge has not discussed the question whether 
the Act will affect ding proceedings the actual decision must rest on the view 
that it terminates perding proceedings. In our view, the Act does not affect 
pending proceedings. ; 
In United Provinces v. Atiga Begemt, Sulaiman, J., observed:— 

- “Undoubtedly, an Act may in its operation be retrospective, and yet the extent 
of its retrospective character need not extend so far as to affect pending suits. 
Qourts have undoubtedly leaned very strongly against applying a new Act to a 
pending action, when the language of the statute does not compel them to do so. 
It is a well recognised rule that statutes should, as far as possible be so interpreted, 
as not to affect vested rights adversely, particularly when they are being litigated.’ 


In Golonial Sugar Refining Company v. Irving®, the leading decision on the subject by 
the Judicial Committee, at the date of the institution of the action in the Supreme 
Court of Qneensland there was a right uf sppeal to the Privy Council from the judg- 
ment of the Supreme Court. About ten days before judgment was delivered by the 
Supreme Court, the Judiciary Act of 1903 came into force and the Privy Council ceased. 
to be a Court of Appeal from the decision of the Supreme Court. The only appeal 
from the Supreme Court lay to the High Court of Australia, But despite the Jui i- 
ciary Act of 1903, the matter was taken up in appeal to the Privy Council on leave 
ted by the Supreme Court of Queensland. On this the respondent moved for 
a nisl of the appeal contending that the Judiciary Act of 1903 had taken away 
the right of appeal to the Privy Courcil and appeal lay only to the High Court of 
Australia. Overruling the cbjection of the respond=nt to the maintainability 
of the the appeal before the Privy Council, their Lordships of the Judicial Committee 
observed :— 
“ The Jediciary Act is not retrospective by express- enactment or b necessary 
intendment. And therefore the only question is, was the a peal to His 
in Council a right vested in the appe ts at the dare ol the ing of the Act, 
or was it a mere matter of procedure? It seems to their Lordships that the ques 
tion does not admit of doubt. To deprive a suitor in a p nding action of an 
appeal to a superior tribunal which belonged to him as of right is a very different 
thing from regulating procedure. In principle, their Lordships see no difference 
between abolishing an appeal altoge and transferring the appeal to a new 
tribunal. In either caso there is an interfereace with existing rights contrary to 
the well known general principle that statutes are not to be held to act retros- 
pectively unless a clear intention to that effect is manifested.” 


In Garikapati v. Subbiah Choudhry?, the Supreme Court affirmed the aforesaid principle 
as firmly established ard remarked: 

“The golden rule of construction is that in the absence of anything in the 
enactment to show that it is to have re tive operation, it cannot be so con- 
strued as to have the effect of altering the law applicable to a claim in litigation 
at the time when the Act was passed.” 


The Supreme Court quated with approval the observation of Rankin, O.J., in 
Sader ‘Ali v. Dalimuddin‘, 


I f F.Q.R. 110: (1941) 1 MLJ. (Supp.) rake 2 MTJ. (8.C.) 1 B (1957) 2 An. W.R. 
65: 1941 F.C. 16 at 97. (S.Q) 1: A. 1957 S.Q. 540 at 553. 

a. LR. (1905) AG. at 972. 4. (1929) I.L.R. 56 Cal. 512 at 520. 
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“ Unless the contrary can be shown the provision which takes away the juris- 
diction is itself subject to the implied saving of the litigant’s right.” 


In the same case, Ranking, C.J. at another place remarked: 


“ The principle must, I think, involve that an edmixture of different systems 
is not to be applied to a single case.” 


The aforesaid observation, we should say, is apposite and applicable to the question 
now under consideration unless the new law constrains suitors to change horses 
at midstream. As we pointed out above, there is nothing in the language of the 
new enactment to evidence such an intenticn. The litigant is normally entitled 
to ask the Courts to apply the law PERE to his claim at the time he commenced 
his litigation. The contention in case pressed by one side or the other is that 
the action must be pursued in the new forum whether an action be pending in the 
Civil Court or in the Revenue Court constituted under Act XXV of 1955 that is a 
statutory termination of the proceedings though the Act does not say so, as there is 
no provision for a transfer of the proceedings to the tribumal constituted under the 
Act. The Privy Council in Golomal Sugar Refining Company v. Irwingt, equated the 
transferring of the appeal to a new Tribunal to the abolition of an appeal altogether 
and observed that in either case there is interference with existing rights. To 
contend for the automatic termination of the pending proceedings, if accepted, 
involves interference with rights acquired under existing laws. Itis a drastic require- 
ment, and words of sufficient amplitude to infer such legislative intent is wanting in 
the new Act. “If any other constructicn is possible, the Act should not be con- 
strued so as to affect rights which have vested under the old law, or as requiring 
the abatement of actions instituted for the enforcement of such rights *—Statutory 
Construction by Crawford. A pending application for fixation of fair rent under 
Act XXIV of 1956, if terminated, may cause considerable pecuniary loss to one 
or other of the parties as a proceeding under the new Act will not secure to the party 
entitled, to fair rent prior to the commencement of proceedings under the new Act. 
The new Act in our view neither expressly nor by necessary intendment takes 
away such accrued rights of litigants. ‘ 


The decision in Hutchinson v. Fauncey?, where the principle that the law applica- 
ble to an action is the law in force at the date of issue of the plaint was not applied, 
to which our attention is drawn, does not apply to cases like these now under con- 
sideration. In that case when notice to quit was served on the tenant and the plaint 
claiming possession was issued under the then existing Rent Restriction Acts, the 
tenant was not protected. It was a case of sharing of accommodation outside the 
protection of the Rent Restriction Acts. Before the action came on for hearing, the 
new Act came in to force which extended protection to cases where a tenant shared 

_ accommodation with others. The case proceeded on the true construction of sec- 
tion 10-B of the Act there considered. That section was construrd as applying 
to pending actions. Evershed, M.R., observed : 


“ We have to look at the statute and if my view of it is right, it is saying plainly 
that it has retrospective effect.” 


it is also manifest that while the Act will not nid eee i roceedings in 
Courts and Tribunals under Act XXV of 1955 or under of 1956, the 
applicability of the provisions of the Public Trusts Act to secure eviction or any 
other relief available under the Act cannot be avoided merely on the basis of decices 
or orders of Courts or othe: authority. Pendirg proceedings are no doubt saved, 
but the effect of the substantive provisions of the new Act may tell thereafter. 
There is no vested right for the continuance of a law however beneficial the law may 
be to a particular person, or class of persons. Subject to constitutional limitations 
the Legislature can abrogate its laws. Section 3 of Act LVII of 1961 gives the 
Act overriding powers. For instance, a trust cannot seek to get possession from a 
tenant in execution of a decree or order of a Gourt or an order of eviction obtained 
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under Act XXV of. 1955 outside the provisions of the Public Trusts Act in respect of 
lands governed by the provisions of the said Act. On this t, we may usefully 
refer to the decision of this Court under the Madras Buildings and Rent Con- 
trol) Act XXV of 1947, Thalai Vadiow Anandar v. Venugopala Chettiar1, which held 
that the prohibition of section 7 of Madras Buildings (Lease and Rent Control) Act 
against eviction of a tenant whether in execution of a decree or otherwise except in 
accordance with the provisions of the section, was not limited to cases of decrees in 
ejectment passed after the coming into force of the Act. It was pointed out that the 
section prohibited eviction of tenants in execution of decrees obtained whether before 
or after the Act and that a tenant could invoke protection under section 7 of the 
„Act against an execution petition filed after the coming into force of the Act on a 
decree for eviction obtained before the Act. > aa A 
-_It follows that the learned Subordinate Judge of Nagapattinam erred in direct- 
ing the plaints in -O.S.-Nos.-167 and .-168 of: 1961, District Mumsif’s Court, 
‘Thiruthuraipundi, the subject of O.M.A.Nos.-98 and 99’ of 1963 to be returned to 
the plaintiffs for presentation to the authorised officer under Act LVII of 1961. 
Having Held that section 6-A applied to the’ cases, he should have ordered the transfer 
of the poen maro the Revenue Court, Thanjavur, for disposal by it in accordance 
with law. Q. f Nos. 98 and 99 of 1963 are therefore ‘allowed. + 
____ The cases shall be transferred by the District Munsif to the Revenue Divisional 
Officer, Thanjavur, . ee . fe pHa! A pee 
With reference to O.R.P.Nos. 1077.and 1078 of 1963 , the Revenue Divisional 
Officer, Sankari, ‘had jurisdiction when the petitions under section 3 (4) (a) of Act 
XXY of 1955 were filed before him. He did not lose his jurisdiction on the coming 
into force.of the Public Trusts Act. The civil revision petitions are therefore allowed. 
The Revenue Divisional Officer shall entertain and dispose of the applications trans- 
ferred to him under section 6-A of-Act XXV of 1955, according to law. 
` In the view we take, C.R.P.Nos. 576 of 1963 and 1972 -and 1373 of 1963 fail 
G.R.P. No. 411 of 1965 arising out of an application for fixation of fair rent under 
Madras Act XXIV of 1956 was pending in the Rent Court after remand on appeal, 
when the Public Trusts'Act came into force. “While the Rent Court at the instance 
of the petitioner proceeded to fix the fair rent applying ‘the Public Trusts Act, 
the appellate Court considered the matter under both cts and so no difference. 
Before tht Rent Tribunal, a point was taken that the Rent Court erred in consider- 
ing the matter 'uirder Act LYII of 1961... Questions were also raised as to the quah- 
‘tum of rent aind as to the character of the tenancy. -Neither of these two points were 
argued before’ us. ` This revision also: therefore fails. ' a x ae hs 
. : There was some discussion as to the scope of the proceedings before the Revenue 
‘Court when the Rent Court is called upon to entertain applications under Act 
of 1955 ọn orders of transfer by the civil Court after the coming into force df the 
Public Trists Act. It is unnecessary for us`to examine the question. Parties are 
- free to raise all such questions of law or fact as are available to them before’ the 
‘Tribunals. We may however emphasise the overriding provision of the -Public 
Trusts Act overt decrees and orders whether obtained befcre or after the commence- 
ment of the Act. -There the Act-is-1etrospective. Only it deos not affect ding 
proceedings and terminate their enquiry by the Tribunals before which: they were 
pending when the Act came into force. ~ It will be for the parties who are arbiter litis 
. to decide whether they should ‘better abandon the proceedings under other Acts 
and pursue remedies under Act LVII of 1961. ne 


All the cases are disposed of accordingly, ‘There will be no order as feasts: 
$.V.J. aay Ste: ae Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Mr. M. ANANTANARAYANAN, Chief Justice AND Mr. JUSTICE 
M. NATESAN. ; : 


Mohamed Mansour and others : i ao `... Appellants* 


v. : oO 
N. Abdul Cader alias Ibrahim and another l ... Respondents. 


(French) Code Procedure Civile, Articles 59 and 69—Commercial Societe (partnership 
Sirm)—Principal seat at Hanoi (Indo-China)—Liguidation homologated by the 
foreign Court at Hanoi—Action brought in Tribunal (Commerce) at Pondicherry 
having jurisdiction over residence or domicile of defendants—Fraudulent suppression 
of certain receipts before liquidation alleged—Jurisdiction to entertain. 


- The claim in the action brought at Pondicherry is based on the alleged fraudulent 
suppression of the realisations of the transaction of dealing in sovereigns for a 
considerable sum in the liquidation proceedings of the societe admittedly homolo- 
gated by the foreign Court at Hanoi, Indo-China. Seven years thereafter the heirs 
of one of the partners alleging that they came to know of the same just then, 
insti the action as a nal action permissible under Articles 59 and 69 of 
the French Code. The defendants denied that there was any. such suppression 
and stated that the said transaction was before Court and adjudicated upon and 
the Court at Pondicherry had no jurisdiction. ` rs 
` The Tribunal of First Instance (nee) tele it had no jurisdiction and 
redress must be sought only in the Court at oi which homologated the liquida- 
tion proceedings. . 1. 2 - 7 . l - 

On appeal the Superior Court of Appeal at Pondicherry observed that the 
transaction took place during the existence of the societe (company) which later 
suffered liquidation, that the same should have been placed before the Court 
seized of the liquidation proceedings and should have formed part of the subject- 

' matter thereof, that under Article 33 of the by-laws of the societe the matter myst 
be submitted to the Court at Hanoi and in the result dismissed the a and 
vacated the order of stay in the garnishee proceedings filed by the appellants. 

On appeal to the High Court of Madras in its Special Jurisdiction : 

. _ Held, In its Special Appellate Jurisdiction the High Court cannot go into con- 
troverted facts of the alleged suppression and assume a jurisdiction which it did 
not possess. ae aes S © - - i 

Articles 59 and 69 of the French Procedure Code relate only to the ordinary 
exercise of jurisdiction by 'a Court of domicile of thé defendants so long as the com- 
mercial societies are in existence. The argument that ‘this rule may not apply 
when the societe ceased'to exist has-no force when the transactions were admittedly 
part ofthe affairs of the-firm ‘befdre its liquidation and were or should have com- 
prised in the accounts and records of the firm and’subject to scrutiny by the Court 
at Hanoi. Parties aggrieved-by any fraudulent suppression have to seek redress 
in the Court at Hanoi by appropriate proceedings. = 

. Normally, whatever may be the political exigencies.of the foreign State, wherein the 
Court which homologated tho liquidation procesdings is situate it must be assumed 
that there has been a continuity of judicial administration unimpaired and that the 
successor Court if any, will exercise the same jurisdiction and recognise the matters 
concerning which the predecessor Court might have exercised a judicial function 
or power. st 

There are no means to assume‘that the Court-at Hanoi is inaccessible or that it 
does not function as a successor Court ; there is further the specific case of the 
respondents that the Court at Hanoi possesses the necessary jurisdiction. 

On the appellant seeking redress in that Court, if for any reason it is found 
that that Court is not accessible, then it will be time enough for the appellants to 





~ Spl. As. Civil Nos. 421 and 422 of 1964. 21st January, 1969. 
57 ' 








, 450 THE MADRAS LAW JOURNAL REPOR1S. : [1969 


take steps for such legal remedies as may be available in law including private 
International law. 
Appeals against the decree of the Tribunal Superior d’ Appel, Pondicherry 
dated 14th April, 1964 in Appeal Nos. 38 and 39 (Judgment in Tribunal de premiere 
Instance, Pondicherry dated 13th January, 1963). 


N. Arunachalam, for Appellants. 
V. Thiagarajan for K. Raja Ayyar, C.A: Mohamed Ibrahim and M. Khaja 
Mohideen, for Respondents. 


The Order of Court was made by 


Anantanarayanan, C.J.—Though these special appeals instituted by virtue of our 
jurisdiction over the Tribunals at Pondicherry, involve only a short preliminary 
issue, the matter is not without some degree of interest. Very briefly stated, the 

before us are by the second wife and her son of a certain Abdul Hamid 

; E a uh who'was a partner in a firm with extensive transactions. As will be 

clear from the judgment of the Superior Court of Appeal at Pondicherry, the action 

related to the alleged purchase of certain sovereigns made in May, 1950, and it was 

established that the funds realised by this, namely, 873,000 piastres had been paid to 
the Saigon shop, after advance deductions in the account of the shop at Hanoi. 


Upon the facts of this alleged claim, which was, basically, a claim that the 
moneys of this transaction had been fraudulently Pippe in the Liquidation 
Proceeding admittedly homologated by the Court at oi, the Tribunal of First 
Instance (Commerce) at Pondicherry came to the conclusion that the Pondicherry 
Court had no jurisdiction, and that the present parties must seek further redress 
in the Court which homologated the Liquidation proceedings at Hanoi alone. 


Aggrioved by this judgment, the present parties preferred an appeal to the 
Superior Court of Appeal at Pondicherry. In the judgment of that Court, the facts 
have been set out at some length.” After stating the facts, the learned Judges of that 
Court observed that dispute was with regard to the transaction of purchase of sove- 
reigns involving a considerable sum, which occurred during the existence of the 
company which subsequently suffered liquidation. This transaction ought to have 
been placed before the Court seized of the Liquidation Proceedings, and should have 
formed part of the subject-matter of those proceedings. If, as contended by the 

; pean ies, there was a fraudulent concealment in that respect, the matter fell 
e exclusive jurisdiction of the Tribunal at Hanoi. The Superior Court of 

eae also referred to Article 33 of the by-laws of the company, which explicitly 
states that all disputes arising between the partners during tho existence of the 
company, or in the course of the liquidation tions connected with the affairs 
of company, must be submitted to the Tribunal within whose jurisdiction the 
head office of the company is situate ; here, admittedly, Hanoi. The appeal was 
dismissed, and these related Special Appeals have now been filed before us, one appeat 
from the main judgment of dismissal itself, and another from the ancillary judgment 
vacating the stay order in regard tó garnishee proceedings obtained by the appellants. 


We have carefully considered the arguments of Ibarned Counsel (Sri Arunachalam 
for invoking our jurisdiction. Learned Counsel sought to contend, at one stage o 
the arguments, that it is not clear that the Liquidation Court at Hanoi is now function- 
ing as a successor Tribunal to the Tribunal originally seized of the Liquidation Pro- 
ceedings, or that it is accessible to parties. But he was unable to produce any autho- 
ritative material, on which we could accept such averments. Normally, whatever 
might be the political exigencies of the Foreign State wherein the Court is situate, 
we must assume that there hag been a continuity of the judicial administration 
unimpaired, and that-the successor Court if any, will exercise the same jurisdiction, 
and recognise those matter concerning which a predecessor-Court might have exer- 
cised a judicial function or power. We have no reason whatever to assume that 
this continuity of the judicial administration has been irretrievably impaired or broken, 
in the present instance. The other arguments of Sri Arunachalam are briefly these. 
Firstly, he contends that the balance sheet filed in the Liquidation Court which has 
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been produced before us ex- facje shows a fraudulent concealment in respect of the 
transaction relating to this purchase of sovereigns. Actually, according to him, 
the widow and the son had no knowledge of these transactions for a considerable 
time after the death of Mr. Abdul Hamid, and they discovered the facts only after an 
interval of about seven years, when they promptly instituted the proceedings. These 
averments are denied by the respondents. But the argument of learned Counsel 
for the appellants is that this fraud, which is ex facie evident, will clothe us with the 
requisite jurisdiction to investigate the matter, though the liquidation proceedings 
were completed before the Hanoi Court. The second argument is that, conceivably, 
Articles 59 and 69 of the Code Procedure Civile, which was the statute then being 
applied to this matter by the Court at Pondicherry, will justify the eee 
that we have the necessary Jurisdiction. g 7 


We havo carefully examined both these arguments, and we are quite unable to 
accept them. As regards the first argument, it is clearly fallacious; for it amounts to 
an invitation to exercise our jurisdiction by assuming the facts, when the facts them- 
selves have been denied. We must here record it as the contention or defence of the 
respondents that, according to their case, there was no fraud or fraudulent cenceal- 
ment. The relevant facts were taken note of in the Liquidation Proceedings, or were 
available for scrutiny in the record, and must therefore be held to have beor adjudi- 
cated aon in the course of the homologation. .‘We are quite unable to see how we 
can first proceed into controverted facts of that nature, assuming our jurisdiction, 
and then exercise a jurisdiction which any. we do not possess. The. argument 
has therefore to be repelled. - 


As regards Articles 59 and 69 of tho Procedure Code of Pondicherry, a sorutiny 
of these Articles (translated text) shows that they relate only to the ordinary exer- 
ciso of jurisdiction, by a Court of the domicile of the defendant so long as the 
‘ commercial societies’ are in existence. The present argument of Sri Arunachalam 
W DET ee may or apo where the societies have ceased to exist. Such an 
argument could conceivably have some force, if the proceeding relates to transactions 
which arose subsequent to the liquidation, as between the erstwhile partners.- But, 
in the present-case, the transactions were admittedly part of the affairs of the firm 
which wont into liquidation before the Liquidation Proceedings, and were compri 
or should have been comprised, in the accounts and records of the firm, which were 
the subject of scrutiny by the Court of Liquidation. If a fraud had been practised 
on that Court, as averred, obviously the parties aggrieved -by the fraud would have 
to seek redress in that Court, for reopening the liquidation proceedings, and getting 
the necessary relief. We find from the commentary of Dalloz that this is the proper 
interpretation of . Articles 59 and 69, and that those Articles do not justify any view 
that the Court of domicile will exercise a jurisdiction over matters which were the 
subject of proper decision earlier by a Foreign Court. We must reiterate that we 
have no means whatever for assuming that the Court at Hanoi is inaccessible, that 
it does not function as a successor Court, or that its- decision-cannot be exercised. 
We must also record that it is the- specific case of the respondents that the Court 
of Hanoi possesses the jurisdiction. If for any reason, the appellants 
seek redress in that Court, an d dnd that the Court is not accessible by reasonable 
moans or cae or that no O can be obtained in that Court with regard 
to proceedings of £ predecessor Tribunal of this character, then it will be timé enough 
for the appellants to initiate fresh steps for such legal remedies as they are advised 
to pursue, and as may be available in law, including Private International Law. 


. With these remarks in a clarification, the Special Appeals are dismissed. No 
order as to costs. ` 


We desire to record that the Ist appellant does not press the appeals and hence 
that, as far as ho is concerned, both the appeals are dismissed as not pressed by him. 


C. M. PR. Net 8462 to 8465 and-10730 and 10731 of 1966 are ordered. 
K.GS. ° --- — - l Appeals dismissed. 
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IN THE HIGH COURT OF JUDIOATURE AT” MADRAS. l 
PRESENT :—Mr. M. ANANTANARAYANAN; Chief Justice. oi 
P: Govindaswami Naicker Path. Sipe E E re aa Petisioner* 


SR. Roe aud others’ ~ 5i . “- Raspondents ” l 
Madras Buildings (Lease and Rent Control): Act (XVI of 1960): section. 16 Clam fos i increase 
n over rent dus to increase- in property tax and water tax—Namber of nants occupying same 
A E ee E D alos ae aa se OS MENA ANE ENE 
IIL tha tenants—, Propriety.. e ee ria T a 
Petition under section 25 of Act (XVIH- of ‘7960) rei ihe. ‘High Gourt! to 
revise the order of the cout of the ee Qauses - (2nd Judge) Madras, dated 21st 


d miad E R.G. N f 
To haa los. 399 aad. 41310 F965” (A Oz, F903, ,0 


f7 


v 2% Th, de were "FS el UD So ttt ta H 
AS Sipemaat’ anc . NK. „Miira; ‘for Petitioner... hp a used aus le, de: 
ro htt id Sona ToS Desks Ph tes. ga T 

<! Respondent’ in persén. ` ae E 3 : g 
fir tG wide" E ad: ths cat LLY ea sie ayi 
The ‘Court delivered the koae Hau eon E 


PA JUDOMENT ~ —:Thisiis: a rooeeding uide the: Madras Building s 
(Ecase. and Rent Qontrol) Act VEIT of ro6o" Bock 1960; : Section’ 6 of that ‘Act makes provi- 


sion for'a:claim by. the, landlord for increase:over rent in certain cases, whtre there 
has been an increase in the amount of the taxes and césses payable relvant to the 
periods specified į in section 6, mib eee aca and where such excess or increase did not 
result“ from an increase of rent in teapedt d coe bh g.” “The landlojd is entitled 
tander'sub‘section’ (i) to taito thes cah Of tates anoi p ‘the pétidds 
specified “in addition to’the rent payable‘fot thë puide E er thi¥ Act”? wh es 
sub-section’ (2) of section’6,' ‘any ispuite .betwech’ aa! padi ‘and the’ tena 
regad to sheh increase, is'to ‘Be decided, by: the’ Gó eC aes 


pa The present, proceeding was instituted, ‘by: the P before “the. Ce nelle 
ip respect of taxes and, cpsses payable for the qubstantial building: No., 26, Llyods 
Road, Royapettgh, in whjch there are gnumber-of tenants. ; Acestding to the land- 
lord, in terms of section 6, sub-section {1).- -the property ;tax ‘and water-tax; had’ been 
increased. and the jandlord, was entitled’ to claim the excess. from these tenants as 
equal contributions.: The Gontrolley-went i into the matter in-great detai}, and gave-a 
<decree for excess property tax and also excess wate: tax specifying the aniount paya- 
ble by each of these tenants, respondents. 1 T to 6. n Two of these tenants took,the matter 
-up in apptal to the appellate authority, : The learned, appellate authority: wentinto 
the question whether a, eee would Jlic.against these. tenants, and whether 
the landlord, was entitled) to oe tenents to-share thé burden , equally. The 
appela. authority held that single petition did ngot lie; that water tax could not.be 
ed bythe landlord, and, that the, tenants-could not, be called, upon, to. pay‘thé 
cxccks property tax and, ,water tax equally:, The appeals weresallowed, ' and -the 
entire petition way: dismissed: © Cope BAS Poo ap eal. C 
|. It seems to’me to’ be:clear that! tite pider! ofthe ene, appellate authorit B 
misconceived. |.I’ need not now. decide the question ‘whether the form’of ‘the relief 
should have been the institution of distinct: petitions: against eath ‘of the tenants, or 
whether one aire of this character ‘against the several: tenants ‘of this. building 
would be . After all, it-is the.‘ building? inirespéct of. which the reli 
af ciatined wider section 6 and Vem unable to aes anything illegal in the institution 
ofa single petition: Ih any event, as F havo: pointed’out i in Umsalma Bibi v.’ Lakkia 
Gorder?, in all such cases, the real question is whether there has been any prejudiċ& 
by the procedure, and, the contesting respondents. have pot appeared here to con- 
tend that prejudice was caused. - Again, assuming that the excess property» tax, 
limiting the aa to that for the moment, could be prc perly claimed by. the land- 


* C. R. P. No. 908 of 1966. ’ 13th December, 1968. 
1. (1967) 1 M.LJ. 277. es 
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lord under section 6 (1) it is very difficult to see how the Controller could have made 
any other order, except the order that all the tenants must equally contribute, and 
bear the burden. I could follow the procedure of a different distribution of the 
burden of the excess, if some tenants had been occupying larger areas, and the Court 
finds out’ what would be the proportionate excess tax on the area occupicd by each 
tenant ; clearly, this may be impossible in most cases, and the distribution of the 
burden equally amongst the tenants is-manifestly equitable and proper. After all, 
the point is that the landlord is entitled to claim the excess property tax from the 
tenants and, when this is the case, his claim cannot be defeated by the simple finding 
that it is not clear in what proportion the tenants must contribute. As regards water 
tax, I desire to say nothing af this juncture. It is not clear to me how. if there has 
been areal increase in respect of this charge, the landlord is excluded from 
claiming the increase under section 6 (1). - ` 

For all these reasons, it is manifest that the dismissal of the petition cannot be 
upheld and that the petition will have to be disposed of on the merits in appeal. 
Accordingly, I set aside the order of the learned appellate authority and remit the 
appeals for fresh hearing and disposal in the light of the above observations. No 
costs. 


V.K. E Petition allowed. 


IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr. Justice K. Srinivasan AND MR. Jusriag R. SADASIVAM. 
Public: Prosecutor : .. Appellant* 

a. ara a: d 
Ayyanar ; .. Respondent. 

Penal Code (XLV of 1860), section 300, Thirdly and 304—Accused intending to chop of leg 
practically severing the leg of victim with aruval— Death ensuing as a resuli— Nature 

of offence committed. E 

Having regard to the injury, there can be no doubt that the injury was sufficient 

in the ordinary course of nature to cause death and itis not one which is merely 

likely to cause death. The accused had practially seyered the leg of the victim 

and he did intend to chop off the leg with a y weapon like an arval. This 

chopping off of the leg would necessarily involve the cutting of all bones, structures 

blood vessels and nerves. There .is therefore no scope for putting forward any” 
plea that’ the accused did not intend to cause this particular inj or that he 

intended to cause an injury different from the one actually inflicted. In cases 

of this kind it has consistently been held both by the Madras High Court and by 
the Supreme Court that the offence would fall under clause 3 of section goo of the ” 
Penal Code. „The view of the lower Gourt in the instant-case that the offence 

would fall under the latter part of section 304, Penal Code, cannot therefore be 

upheld: ` ` ; : 

Appeal under section-417 of the Code of,Criminal Procedure, 1898, against the 
acquittal of the aforesaid Respondent (Accused) of an offence under section 302,- 
Indian Penal Code, by the Sessions Judge of the Court of Session of Ramahatha~ 
puram Division at Madurai in S.C.No. 196 of 1967 on his file. i 

‘The Public Prosecutor, for Appellant. -` 

R. Alagar, for respondent. . 

The Judgment of the Court was delivered by ` 

Sadasivam, J.— The State has preferred the appeal against the acquittal of the 
accused Ayyanar on the charge of murder fcr having caused the death of 
Rakkashiammal.by cutting her with an aruzal on the right leg at about 2 P.M. 
on 4th November, 1967 in Thottiapatti village, as a result of which the victim died 
at about 6-25 P.m. on the way tothe hospital. . Learned Sessions Judge found the 
accused guilty under section 304 (Part II) Indian Penal Code and sentencéd him 
m 

* Crl. A. No. 544 of 1968. i 15th January, 1969. 
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to. Rigourious Imprisonment for five years. The accused has not preferred any 


appeal against his conviction or sentence. i : 

The fact that the accused did cut Rakkashiammal on the afternoon of 4th 
November, 1967, is proved by reliable evidence in this case and it has not ‘been. 
challenged by the learned Advocate for the accused. The accused Ayyanar was 

ing PW. 1 Lingammal, a married woman, the daughter of the deceased 


P.W. 1 Lingammal lent Rs. 300° belonging to her mother, the . 


deceased, to P.W. 7 Pulungandi-at the instance of the-accused about two months 
prior to the occurrene in this case. But she su ently asked the accused to ‘get 
back the amcunt from P.W. 7 Pulungandi and the accused refused to do so and 
he was under the impression that P.W. 1 Lingarnmal was asking for the return of 
the’ money at the instigation of her mother, the deceased, and even expressed that 
only if the deceased Rakkashiammal was done away with, P.W. 1 Lingammal would 


keep. quiet. This.is put forward as a motive for the occurrence and it is no doubt 


trivial. , : ae 
Even on the morning on the date of occurrence P.W. 1 Lingammal-and her 
mothsr asked the accuséd to get back the money from P.W. 7 Pulugandi, but the 


accused told them to mind their business. On the afternoon of that date at about 


2 P.M. P.W. 1 was returning home following her mother who was carrying a basket 
of grass. P.W. 4 Peria Rakkashi, the sister of the deceased: Rakkashiammal, was 
following behind P.W. 1 Lingsmmal and ' deceased Rakkashi. P.W. 2) Muthiah 
Naicker the elder brother of the deceased Rakkashi was then proceeding to his tield 
along the street and.P.W. 3 Pambulu Naicker was following him. Thus both P.Ws. 


saying “adds Garderiue &:CuragQedd ”. The learned Sessicns Judge 
accepted the evidence of the eye witnesses P.Ws. 1 to 4 about the occurrence, 
though the accused denied the entire occurence, but he was not inclined to accept 
the statement allegec to have been made ‘by the accused “ e order Qar éen ind 
a Cured”. There is really no reason for not believing the alleged ‘use 
of the words by the-accused, but, for the purpose of this appeal, we do not want’ to 
attach any importance to the statement.- Apart from’ the evidence of P.Ws. ilo 
4, there is the evidence of P.W: 6 Poosammal who came there shortly after the 
occurrence and saw the accused running away with an erwal in his hand and the 
witness crying wen t Qag gape”. ” The eruzal M.O. 1 was 
recovered from P.W. 9 Gurunathan on informaticn given by the accused to the 
police, but there was no blood stains on the weapon. 


- P.W. 1 Lingammal took her mother in a cart to Rajapalayam Hospital but she 


the hospital with her mother. But, when P.W. 5 Dr. Vimala, Woman Assistant 
S n attached to the Government Hospital at Srivilliaputhur examined 
Rakkuhiamral at about 6-go P.u. she found her dead. She noticed an oblique and 
‘complete regular cut on the lower 1/3rd of'right-leg commencing from 6” above the 
right ankle on the posterior aspect upto the anterior portion of the ankle joint, with a 
aot skin of 1” width on the anterior aspect. Both bones tibia and fibula were 
obliquely cut on the line of the injury and blood vessels and muscles were also 
severed. In her chief-examination she stated that the injury is sufficient in © the 
ordinary course of nature to cause death, but in her cross examination she 

that “ the injury is also likely to cause death”. The learned Sessions Judge has 
stressed, on this aspect of the medical evidence in finding the accused guilty of the 
lesser offence of culpable homicide not amounting to murder and in fact the learned 
Advocate for the Appellant also relied on this piece of medical evidence, for the same 
Purpose. It is clear from the description of the injury that the leg was practically 
severed. Even in Exhibit P-1, P.W. 1 has stated that the accused cut her mother 
above the ankle of her right leg violently with argval and it was hanging to the skin. 
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An injury which is sufficient in the ordinary course of nature to cause death is also 
an injury likely to cause death and it is only in this view the evidence of P.W. 5 
in cross-examination could-be reconciled with her statement in chief-examination. 
Having regard to the injury which has been descriked sufficiently by the doctor, 
theré can be no doubt that the injury is sufficient in the ordinary course of nature to 
cause death ‘and it is not one which is merely likely to-cause death. © : 

The only question to be considered in this appeal is, whether on the facts stated 
above, the accused is guilty only under section 304 (Part IT) Indjan Penal Gode, as 
found by the learned Sessions Judge, or under section 302, Indian Penal Code. 

There'can be no doubt in this case that the injury inflicted by the accused 
was not on a vital part’ of the body, as‘ the injury was inflicted only on the leg. On 
the evidence it ‘could not be saia that the accused intended to kill the deceased 
Rakkashiammal and the offence would not fall under the first clause of section 299 or - 
300, Indian Penal Code. Apart from the alleged threat’ ‘there is nothing to show 
that the accused haa any intention to cause the death of the victim. The relevant 
clause to be considered is clause 3 of section 300 Indian Penal Code. 
We have already pointed out that the injury inflicted on the deceased Rakkashiammal 
is one sufficient in the ordinary course of nature to cause death and this finding 
could be given objectively from the nature of thé injury inflicted: There can be 
no doubt in this case that the accused intended to cause an injury on the leg of the 
victim. In other words, it could not be contended that the injury sustained by, 
Rakkashiammal was either accidental or different. in kind frdm the <ne intended to 
be inflicted by the accused. se a ae ie hse 

The learned Advocate for the accused urged. on the stren of the decisions 
relied on by him that the accused could be held to’ be guilty of culpable homicide 
not amounting to murder mainly on ‘account of the fact that the injury inflicted. 
was on the non-vital part of the body. He relied on Nanhy v. State+;in which a 
Bench of Madhya Bharat.High Gourt had to consider a case where the accused 
shot an arrow in the thigh of the victim, which cut the f:moral artery and the victim 
died on account of profuse bleeding. The. trial Court: found the accused guilty 
under section 302, Indian Penal Cede, on the ground that his act fell ynder clause 
IV of section 300, Indian Penal Gode. , The relevant. portion of the judgment is 
in the following terms :— ~ iz 


“ I should prefer to hold that the accused intended tc cause bodily injury and 
that he should be assumed to have knowledge that it is -likely to cause death. 
The arrow struck the thigh and not any vital part of body such as chest, stomach, 
back or head. There was a single ariow shot. The accused, therefore, ought to 
be convicted under section 304, Penal Code, part second.” ; 


It is clear from this decision that the cutting of the femoral artery was an accident 
in that case and it is difficult to attribute an intention on the part of the accused 
and this clearly distinguishes the case. 

The decision of the Supreme Court in Harjinder Singh v. Delhi Administration’, 
Psy a la ti re N e EET ET A 
artery. Their Lordships expressed their opinion that the circumstances justified 
the inference that the accused did not intend to cause an injury on a i 
portion of the thigh, that the evidence indicated that while the ap t was 
trying to assault Dalip Kumar and the deceased intervened, the appellant finding 
himself one against two took out the knife and stabbed the deceased, that the deceased 
at that stage was in a crouching position, presumably to intervene and separate the 
two, and that it cannot therefore he said with any definiteness that the appellant 
aimed the blow at this particular part of the thigh knowing that it would cut the 
artery. It is, under these circumstances, it was held that it was not possible to 
apply clause 3 of section 300, Indian Penal Qode, to the act of the accused and the 
offence was held to fall under section 304 (Part I) Indian Penal Code. 





1. (1956) Cxl.L.J. 1078. 2. (1968) 2 S.CJ. 190: (1968) M.LJ. (Cx1.) 395. 
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In a recent decision of the Supreme Court in Laxman Kalu Nikalje v. The State 
of M rat, the Supreme Court had to deal, with a conviction of the accused 
by the High Court of Bombay und:r section 302, Indian Penal Code, after setting 
aside the judgment of acquittal of the trial Court. , The injury in that case was a 
single injury on the right side of the chest in the axillary region. The weapon was 
not produced in that case. Though the injury had penetrated to a depth of 4 
inches into the chest cavity, it did not penctrate the lung; and death was caused mainly 
because the injury cut the axillary artery and veins been cut resulting in: shock 
and haenicrrhage leading to death.: Their Lordships Had no difficulty in findin 
that the injury inflicted in that case must be an intentional one and not an acciden 
one. But on thé question as to the nature of the injury intended. to be caused, they 
observed that the injury inténded-to be caus*d did not include specifically the cut- 
ting of the artery. but only to wound the victim: in the neighbourhood of the 
clavicle and that but for the fact that the injury caused the severing of artery, death : 
might not have ensued. . ‘They observed that the act which was done by_the accused _ 
in. that case. was done with the knowledge that he was likely by such act to cause 
the death of the victim and the case would therefore fall under the last clause. of 
section 299, Indian Penal Gode. 2. L.c 22. 1. ae ee V 


| A very strong circumstance which clearly distixiguishes the instant, case from 
the foregoing cases is that the accused had practically severed the leg of the victim 
and he did intend to chop off the leg with a deadly weapon like an oruval, namely, 
M.O: 1 iù this case. This chopping off of the leg would necessarily involve the 


cutting ‘of “ll bones, structures, blood veasels and nerves. There is therefore no 
scop: for putting forward any plea that the accused did not intend to cause this 
particular injury or that he intended to cause an injury different from the one 
actually inflicted. In cases of this kind it has been consistently held both by this 
Gourt and the-Supreme Court that the offence would fall under clause g'of section 
300, Indian Penal Gode. We have also pointed out that, in the cases cited by the 
learned - Advocate for- the accused and referred: to’ by us, the injuries inflicted 
indirectly involved (so to say) the cutting of one or other of the arteries and in 
such cases it is possible for the accused to contend with some justification that he 


did not intend to cause that particular injury. For-the forgoing reasons we are 


. unable to uphold the view of the learned Sessions Judge- ‘that the offence would 
fall under the latter part of section 304, Indian Penal Code. a 
The’ conviction ofthe appellant is altered frorn one under section’ 304 (later 
part) Indian Penal Gode to one under section 302, Indian Penal Code, and the 
sentence is enanced to imprisonment for life: ' te= t7 H ; 
V.K. as Bago es ae `. Appeal allowed. 


4 


a 


1. (1969) M.LJ. (Cel) 3: (1968) 2 S.C.J. 930. 
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. [FULL BENCH] | : 
. IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :--Mr. -M. ANANTANARAYANAN, / Grif Fistice, Mr. Jonee 
P. -RAMAKRIBHNAN AND MR. Josrice-M- NaTEAAN: 


Ata e e e neris 


i ’ ia 


aS Ai Applicant* 
iC Ahay tote ' 


Anma Masiickare aid anothef. Pea as ie eee ae “Respondents . 


Indien Diparce Act (UV of 1869), sections 70,6 1o,and 17, ind Idien Evidence Act (I of 1872), 
_ sections 3° and j134—-Uxcorroborated evidence of husband about the prolonged desertion | 
| ond comings ilia intimacy ith Hed pay, if could be accepted as trus. - , ! 


Though. in divorçe cases cé the Geary Te have’ ‘to be, circumspect: because of the 
principles of the Tadiati*D' Divorce ak aid though the uncorroborated: evidenee 
vof a husband will have to be recer with ann and assessed with vigiliance, 
“the evidence of te kurana had t tobe’ accepted: as true because in ordinary cir- 
cumstances: of oe, in this ‘country; ‘a’ man would not like ‘to make statements 
‘against a ding nean cfprolonged detertion and continued illicit ' 
intimacy, with another man, had these averments no y basis or foundation of truth.. 


, Case referred. by:4he. ‘District Judge: of West (Thanjavur , at Thanjavur for 
confirmation by the High Gourt mnder section 17-0f 1 the Indian Divorce Act: (IV 
of 1869) of the-decree mii. dated 4th December, 1964 ei os ga No. oe 
of.1964 on his file. joe Re, z i 


1M. A. Srinioason: amicus curiae, for Appellant. : 
"G. Chinnastcami, ‘amicus ‘curiae; for Respondents. ` 
f The Judgment.of the Gourt,was delivered bý ,; 


. i Amantanerayonan, G.J — This is-a reference ‘by: the EE District Judge of 
West Thanjavur, under section TO ead with section 17 of the Indian Divorce Act, 
for dissolution of the gece as between the peas and thie, first respondent, 
a EE PDE cP ee et ` 


parties are Indian Christians, and the eviderite of the petitioner is hat! 
the first 1espondent eighteen’ fears ago i at Amitpapettal.. “They. lived for apie 
six years at Saliamangalam, immediately-after, the Say ee mthe year 195! 
the petitioner.was appointed as wa of the Raja Mirasdar Hospital, Thanjavur, 
and he, thereupon, proceeded to Thanjavur along _ with ‘the first ‘réspondéent™” and 
the two lived ‘together’ there. The first respondent lived with the pttitiontr only 
till 1953, and she then deserted ‘the petiticner, ‘ran: away from him, and: began 
living'in illicit intimacy with. the secohd respondent, , From 1955 onwards she 
had been living separately, an and, with -the second respondent; her paramour. The 
petitioner swears that ‘there is no. collusion between the parties, and he prays. for 
dissolution of the marriage, nide section 10 of the Indian Divorce Act,,;on the 
ground of adultery by the wife. u > Yu tee of is ' 


This case has occasioned us some anxiety, because itis iie petitioner (P.W. 1) 
alone who has given testimony on oath, and-there is no other evidence 'on the record, 
in corroboration of his testimony. The two ‘respondents have remained ex paris 
throughout, and even in this Court. | ‘But that’ is a -circumstance which may not 
justify any Court in cr ming to the conclusion that the evidence of the petitioner 
is true and worthy of credit, merely because the respondents have not cared to 
contest ‘the proceeding. Actually, in the light'of section 7 of this Act, which lays 
down, that the High Courts and Distict Courts: houd give relief, in such cases, ' 
on cìples and rules as nearly as possible conforma ormiable. to thë principles and rules 
of the Divorce and Matrimonial Courts in England, there have been prior instences 








* M. C. No. 7 of 1964. ` 28th January, 1969. 
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when this Court declined to act and given relief on the uncorroborated testimony 
of the husband. "One such instance is Potidurti Joseph v. Pendurti Ramamma!.. 

But, we are definitely of the view that, in this case, not merely is the husband 
(P.W. 1) a competent witness, but that his evidence is true, worthy of credit and 
that it deserves to be acted upon. We may point out that, under the Indian Evi- : 
dence Act “a fact is said to be proved ”, within the meaning of the relevant defini- ` 
tion in section 3, when the Court considers its existence so probable, on the available 
evidence, that-a prudent man ought to act upon the supposition that the fact exists. 
Under section 134: of the same Act, no particular number of witnesses, nor parti- 
cular quantum of evidence is required by the law for thé proof of any fact. ‘Certainly, ! 
in divorce cases, because of the principles of section’7 of the Indian Divorce Act, 
Courts have to be circumspect in‘ this regard, and the uncorroborated evidence of 
a husband will haye to be received with caution, and assessed with, vigilance. But, 
keeping these principles in. mind, nevertheless,,we are convinced that. this is a case 
in which the evidence ought to be, accepted, and the relief ought to be afforded. 
The evidence of the, husband (P.W. 1) appears to be true, worthy of credit, and 
free from any possible suspicion of collusion. As the learned District Judge points 
out, there are two sons by this marriage, aged 17, years and 14 years, whom the 
husband (P.W. 1) is bringing up, in his custody and nurture. It is most improbable 
that the husband would have come forward with a proceeding of this character, 
if the wife (1st ‘respondent)' hdd not'really deserted him, and had not been living 
in adultery with’ the second ‘respondent. ‘It has to Be borne in mind that; in 
the ordinary circumstances of society in oe a man would not like to make 
statements of that character, against a wife, including averments of ‘prolonged 
desertion and continued illicit intimacy with another man, had these averments 
no basis or foundation in truth. Again, though under the statute the matrimonial 
offence of adultery per se gives the husband a cause of action for divorce, this is 
actually a case of continuous illicit intimacy, with a third party, deserting the home 
and the husband altogether. .We are, hence, satisfied’ that this is a case in which 
the evidence on record ought to be accepted, as affording a sufficient basis for the 
relief sought for by.the husband. - : 

Hence, we confirm the decree of the learned District Judge. under section. 17 
of the Indian Divorce Act, and accept the reference. ; 

VMEK. - - ee Order accordingly. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS 
Present :—Mnr. Josriog N. KrisanaswAmMy REDDY. 

N. Kasinathan and another - ae g .. Petitioner.* 
Criminal Procedure Gods (V of 1898), section $37—Person who accepted tender of pardon— 
If can resilo—lf can be transposed as co-accused and be released on bail. . 
The relationship between the person who tendered the pardon and the person 
who accepted the pardon on condition, is that of contractual relationship.’ 
Before the performance of the contractual promise, it will be open for the person 
who accepts the pardon to resile and to accept the pardon. Before be 
was put in the box to give evidence, which is the stage for him to make ùp his 
mind give evidence, he could refuse to give evidence in which case he could be 
isp as accused and tried along with the other accused. In such a case 
there is no impediment in releasing him on bail since the mandatory provisions 

of section 337 (3) will apply only to an approver. 

Gri. R. C. No. 189 of 1g69.—Petition under sections 435 and 439 and 561-A of 
the Gode of Criminal Procedure, 1898, praying the High Court to revise the order 
of the District Magistrate (J.) South Arcot et Cuddalore-1, dated 27th January, 
196g and made in Crl.M P. Nos. 29 and go of 1969 in P.R.C. No. 3 of 1968. 


1. (1922) I.L-R. 45 Mad. 982 : 43 M.LJ. 441 : 68 LC. 931. ` 
*CiL R. C No. 189 of 1969. 28th March, 1969. _ 
Cri. R. P. No. 188 of 1969. 
Cri. M, P. Nos. 503 and 504 of 1969. 
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Cri. M. P. Nos. 503 and 504 of 1969.— Petitions praying that in the circum- 
stances stated therein nd in be vit filed therewith and in the Memorandum 
of Grounds in Orl.R.C. No. 189 of 1969 on the file of the High Court respectively, 
the High Court will be pleased to release the petitioners in both the petitions on 
a ead P.RG. No. 3 ‘of 1968 on the file of the District Magistrate (J.) 


E M. Nerayanamoorthy, for Petitioner. 
“The Assistant. Public Prosecutor, for State. 
The Court made the following 


Orpra— The revision petition has been filed by the two approvers in P.R.G- 
No. 3 of 1968 on the file of the Court of the District Magistrate, South Arcot, against - 
the order of the said Magistrate dismissing their applicaticn for cancelling the 
pardon tendered to them and permitting them to be oe as accused ae with 
others. | F 


What happened in this case is this: The two revision neediness were arrested 
in June, 1968 for an offence under section 420, Indian Penal Code, alleged to have 
committed by them along with some others for having obtained permits for 
sugar, maida and wheat and taken delivery of the same on false representations. 
Subsequently, they gave confessional statements before the Magistrates end later 
pardon was tendered to them on condition that they wculd make a clean breast of all 
the circumstances of the case. On the assurance given by the petitioners, they 
were removed from the list of the accused and taken as approvers for the purpose 
of giving | evidence in the:case against the other accused. The accused concerned 
in the case were released on bail whereas these petitioners were kept i in remand for 
about seven months and the prior application of one of the petitioners fo: bail was 
dismissed on the ground that an approver, if he had beenin custody at the time the 
pardon was tendered to him could not be released on bail. The result of this is 
that both the petitione:s submitted applications from the prison on 16th January, 
1969 stating thatthey-did notknow anything about the case, that they were induced 
by the Police Officers to give confessional statements, that they have been unneccs- 
raed kept in jail for about seven months without being released on bail, that they 
Ee wilne to be made as accused, so that they can prove their innocence by facing 
a trial and that they might be released on bail after removing them from the list 
of witnesses and transposing them as-accused goes with the others. The learned 
District Magistrate dismissed the applications on d that he had no juris- 
diction or power to transpose the petitioners as ocur and that they could not be 
released on bail as they are approvers. 


The main question in this case is whether in the circumstances and on the facts 
of this case, the petitioners can be transposed as accused when they have once a 
ted the pardon tendered to them on the aaa a a 
make a clean breast of the facts of the case. 


There is no dispute that the petitioners made judicial confessions before the 
Magistrate and on that, they were taken as approvers on the assurance given by them 
that they will disclose the true facts of the case. It appears that they accepted the 
porn on condition for the time being. The petitioners retracted from the con- 

ional statements made by them and stated- that they did not know anything 
about the case and that they have been coerced by the Police Officers to make 
confessions and they have also been promised before making such confessions that 
they would be taken as approvers. It is very significant to note that the petitioners 
submitted those applications before they were put in the box. The enquiry has 
not admittedly commenced. The -pardon was tendered on condition ‘that the 
petitioners will disclose the trie facts. The 1elationship between the person who 
tendered the pardon and the person who accepted the pardon on condition is that 
of contractual relationship. Before the performance of the contractual promise, 
it will be open for the person who accepted the pardon to resile and refuse to accept 
the pardon. I am of the view that before the petitioners were put in the box to 
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give evidence which is the stage for them to make up their minds to give evidence, 
they could refuse to give evidence and take the position of the accused. 

In Basireddi Narappa v. Emperor’, a Division Bench of this Court in similar 
circumstances held that, when. an accused person rejects the conditional pardon 
tendered to him and refuses to give evidence am-approver before he is put into the 
box, his action does not amount to forfeiture of his pardon so as to make his case, 
fall under section 339 and bar his joint trial with other accused persons. The Divi- 
~ sion Bench further held that the acceptance of the pardon should continue in force 
till the accused actually gives evidence and then if he forfeits the pardon by not 
making a full and true disclosure of facts within his knowledge he should be separa- 
tely tried. In that case also, what happened was that the accused promissed at 
first to make a clan breast of all the circumstances of.the murder and he was ten- 
dered a pardon conditional on his doing so. Before he was treated as an approver 
and put into the box, he made a statement to the Court that he did not want ithe 
pardon and that he wished to be tried and that the pardon might, therefore, be 
cancelled. On these facts, the Division Bench held that it was open to the accused. 
who had accepted the pardon in the first instance, to resile from that pardon’ and 
to say that he does not want the pardon and that he is not willing to give evidencr 
but wishes to be tried, so that his character may be cleared, and that the pardon 
in those circumstances cannot be treated as an accepted pardon. With great. 
respect, I with the decision of the Division Bench and I am bound by it. 
Dankal this decision was not brought before the lower Court. I find’ 
that the lower Court had relied upon a decision of a single Judge in Karuppa 
Seroai v. Nundaru, That decision has no bearing on this point. The question 
involved in that case was whether an approver can be released on bail in view of 
the mandatory provisions under section 337, Criminal Procedure Code, when he 
continues to be an approver. - : Te 

I, therefore, direct that the petitioners be transposed as accused and be tried 
along with the other accused. They will be removed from the list of witnesses, © ~, 
` Gri. M. P. Nos. 503 and 504 of 1969.—In view of the fact that I have transposed 
the petitioners as accused, there is no impediment for releasing them on bai The. 
mandatory provisions of section 337 (3), Criminal Procedure Code, will apply 
only to the approvers., ‘The petitioners are released on bail on each ‘of them execu- 
ting a bond in a sum of Rs. 1,000 with two' sureties cach’ for a like arhount, to the, 
satisfaction of the District Magistrate, South Arcot.; `=- , ai Noe nam ae 

- The Criminal Revision Petition and thé Criminal. Miscellancous Petitions arè 
allowed. i j a OP ie 

V.K. i SS aS > Petitions allowed. 

> IN THE HIGH COURT OF JUDICATURE AT MADRAS.. - 
; i Present :—MR. Jusna T. Ramarrasana Rao.: ' as, 6 
Rama Rao and another y l ..' Appellants* 
D. : ; : toe 
V. Chandra Gopal . Hp ; .. Respondent. 
Law of Trusts—Deed of partition—Vesting of absolute discretion in the resLondent to deat 
with the property—No creation: of any contsmporancous benefits in the property for ‘the 
~. ` appellants—Creation of eyuttable charge, if tantamounts to the creation of a trusi. - - 
A “ trust ” is created by a confidence reposed ‘by one in another in respect of” 
a property which is in possession of that other person with the avowed object. 
that the property is to be held by the other for the benefit of the first person. 
This is not the case here. The words used are “ when sold ” and “ if it is sold ”. 
Therefore an absclute and unfettered ` discretion to deal with ‘the suit 
property is vested in the respondent under partition’ deed. i.e., Exhibit A-r. 
At best Exhibit A-1 discloses a contract between the parties. The respon-- 


"4 
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dent in the instant case is not owning the property for being used or utilised 
for the benefit of the appellants. At best Exbibit A-1 is evidence of a contract, 
whereunder powers are given to the respondent without creation of any contem- 
poraneous benefits in the property for the appellants. They are only entitled 
to the named sums under Exhibit A-1. The respondent has five years’ time to 
pay the said amounts. Jf within the said period the respondent in his discretion 

the suit hous: and secures a price above Rs. 13,000, then higher amounts 
are payable to the appellants. If the price secured for the suit house is less, the 
appellants would be entitled to lesser amounts. Even then if the amounts so 
reckoned or readjusted are 20 a within five years, interest is payable and both 
the principal and interest would stand charged to the suit house. It is difficult 
to see how this equitable charge, agreed to by the parties under the contract as 
disclosed in Exhibit A-1, tantamounts to the creation ofa trust. - 


Appeal against the Decree of the Court of the District Judge, Salem, dated 
i October, 1966 in Appeal Suit No. 315 of 1965, preferred egainst the decree 
of the Gourt of the Subordinate Judge of Salem in Original Suit No. 58 of 1963. 

` B. V. Viswanatha Ayyor, for Appellants. 
; :T. K. Subba Rao; for Respondent. : - 

“The Court delivered the following . |, —— eee 
_.. Juvomenr.—The defendants: are the. appellants. The 2nd defendant is the 
mother; the plaintiff and the 1st defendant are her two sons. She has another son 
who is not a party to- the action. The mother and sons effected a partition of the 
joint family properties under Exhibit A-1 dated 21st July, 1943. Inter aha the 
partition deed provided that the plaintiff should take the ancestral House in which 
all the parties wer by then residing, and the property was estimated at Rs. 13,000. 
On such reckonirg, the auie between the coperceners were. adjusted. It is, 
however, expressly recited that the parties have taken possession of their respective 
shares and they should enjoy them absolutely. There is, thus, an absolute and 
unreserved allocation of the familly house to the plaintiff. A tanslation of Exhibit 
A-1 was-given by the learned Ccunsel for the appellants and by consent the same 
was adopted by me. The ‘material portion of Exhibit A-1 which is the basis of 
the appellants’ claim may be reproduced: i E maa 

“ The living upstair house is allotted to No. 3 (respondent) on an approximate 

value of Rs. 13,000. The said house when sold, if it fetches above Rs. 13,000 

. the excess amount shall be shared equally between Nos. 3 and 4 (respondent and 
ist appellant). Similarly if it is sold for less than Rs. 13,000, the deficiency shall 
be borne equally between them and No. 3 (respondent), will be entitled to recover - 
a moiety thereof from No. 4 (ist a pellant)... As No. 3 (respondent) has to pay 
Rs. 1,760 to No. 1 (2nd appellant) and Rs. 4,258 to No. 4 (1st appellant), the 
said amounts should be paid after the sale of the house within a period of 5 years. 
Tf it is not so paid, the said amount shall carry interest at 8 annas per cent per 

` month and No. g (respondent) ahall pay the sarhe._ Till the said payments are 
made, the said property be charged for the amounts so duc. Nos. 3 und 

4 (respondent and 1st appellant) shall also be entitled to live in the said house for 
the period of 5 years in lieu of interest.” - . 


The property was not sold within the period of five years. Nor did plaintiff pay the 
intiff alleges that 


Buld 


-defendants the sum mentioned within the period. The plain 

the and defendants were living together and having a common mess till 1956 and 
thereafter they began to live separately, ‘but in the same house. On a request by 
the plaintiff to vacate, the defendants evaded the issue even though the plaintiff 
promised to pay the amounts payable by him to equalise the shares on the date, 
-when the defendants surrendered possession of the portion of the property in their 
possession. Since the defendants did not vacate, the plaintiff filed the suit. The 
defendants contested thé suit on the main ground that the plaintiff and the rst 
defendant were cach entitled to a moiety in the suit house and the ownership of 
suit property is annexed with an obligation to sell the same and adjust the equities 
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one way or other. On these pleadings the trial Court decreed the suit and an 
appeal thereon by the defendants was unsuccessful. Hence this second appeal. 


Mr. B. V. Viswanatha Ayyar, learned Counsel for the appellants, raised three 
contentions before me. Firstly, his case is that under Exhibit A-1 the plaintiff 
was constituted a trustee for the sale of the property, and that Exhibit A-1 initially 
created a trust, whereunder the property was annexed with an obligation to pay 
the agreed amounts and a concurrent obligation to sell the same within five years. 
Secondly, the period of five years is only a directory covenant and non-exercise of 
the same within that period cannot absolve the plaintiff from his duty to sell the 
property. Thirdly, the plaintiff is bound to bring the property to sale and then 

‘only pay the amounts shown in Exhibit A-1 after the necessary adjustments and not 
otherwise. He relies on section 3 of the Trusts Act and A. N. Kaiti v. A. N. Ussan}, 
in support of his contentions. The learned Counsel for the respondent contends 
contra and supports the judgment of the lower appellate Court. 


Before adverting to the contentions of Mr. Ayyar, it is necessary to analyre 
the scope and intent of Exhibit A-1 and particularly the above excerpt. While 
aliquoting the shares of each of the members of the family and” while making a 
provision for the mother, the parties took Particular care to state that-the properties 

. allotted to each of the coparceners are to be enjoyed by them and cach of them has 
taken possession of the property allotted to him or her under Exhibit A-r. The 
Schedule Q property in Exhibit A-1 which is the family house, was taken by the 
plaintiff as and towards his share and he became absolute owner of the same. There 
is thus an unconditional vesting of the property in the respondent in this appeal. 
To equalise the shares, the partition decd provided that a sum of Rs. 4,258 should 
be paid to the 1st appellant and another sum of Rs. 1,760 to the znd appellant 
within five from the date of execution of Exhibit A-r. Till such iod of 


The respondent has not paid the amounts as stipulated. Exhibit A-1 says that, 
if the amounts are not paid within the period, the said amounts shall carry interest 


The first contention of Mr. Ayyar can be considered. Section 3 of the Trusts 
Act defines a “trust” as an obligation annexed to the ownerthip of property and 
arising out of a confidence reposed in and accepted by the owner, or declared and 
accepted by him, for the benefit of another, or of another and the owner; the person 
who reposes or declares the confidence is called the “ author of the trust”; the 
person who accepts the confidence is called the “ trustee” the’ person: for whose 
benefit the confidence is accepted is called the “ beneficiary”. I have already 
observed, in the instant case, that there is no obligation annexed to the ownership 
of the property which is vested in the. respondent under Exhibit A-1. A “ trust” 
is created bya confidence reposed by one in another in t of a property which 
is in possession of that other person ‘with the avowed object that the property is 
to be held by the other for the benefit of the first person. ‘This js not the case here. 

The words used are “ when sold ” and “if it is sold”. Therefore, an absolute and 
` unfettered discretion to deal with the suit property is vested in the respondent under í 
Exhibit A-1. At best Exhibit A-1 discloses a contract between the parties. ` The ' 
distinction between a’ trust-nd a contract has to be’ borne in mind. ‘Whereas i 
there is always a fiduciary relationship between trust and cestui que trust none exists 
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between the parties to a contract. Again, whereas the cestei que trust has beneficial 
interest in the trust property, the beneficiary under the contract has merely a per- 
sonal claim against the promissor, and, even if the contract is specifically enforce- 
able, certain legal rights only are available. Such rights are not the only privileges 
available to those having a beneficial interest in the pro . One other situation 
is also ible. If an equitable charge is created, under an express contract, the 
equitable encumbrance can, at best, have an equitable lien on the property; but 
the person who holds the property as owner, possesses and owns it in fis own right 
as absolute owner thereto subject only to the lien. The holder of such a property can 
sell gr deal with it, but subject only to the lien or charge. Again, the respondent 
has, in the instant case, the power to deal with the property and sell it. This 
authority or power in him is a discretionary one and not imperative which would 
be the case if a trust is created. The main distinction between power and trust 
has again to be remembered. If what is contemplated is that a person has the 
discretion to Act on his volition and“if what is expressed is only a pious wish 
of others, who are parties to the instrument, then no such power can be misunder- 
stood as an obligation in the nature of trust which is annexed to the immovable 


Mr. Aiyyar apparently is mixing up different concepts and mistaking the power 
given to the respondent under Exhibit A-1 and the equitable lien created there- 
under, as if it is a trust within the meaning of section 3 of the Trusts Act. The 

_ respondent in the instant case is not owning the property for being used or utilised. 
for the benefit of the appellants. At best Exhibit A-r is evidence of a contract, 
whereunder powers are given to the respondent without creation of any contempo- 
raneous benefits in the property for the appellants. They are only entitled to the 
named sums under Exhibit A-1. The respondent has five years’ time to pay the 
said amounts. If within the said period the respondent in his discretion sells the 
suit house and secures a price above Rs. 19,000, then higher amounts are payable 
to the appellants. Ifthe price secured for the suit house is leas, the ap ts would 
be enti to lesser amounts. Even then if the amounts so reckoned or readjusted. 
are not paid within five years, interest is payable and both the principal and interest 
would stand charged to the suit house. One fails to see how this equitable charge, 
agreed to by the parties under the contract as disclosed in Exhibit A-1, tantamounts 
to the creation of a trust. - The'ratio in 4. N. Kuti w. A. N. Ussan}, has no appli- 
cation to the facts of this case: The learned Judge observed in that case that the 
fact that the trustees were enjoying a beneficial interest in the trust property together 
with the beneficiaries did not make it any the less trust property. In that case 
there was no dispute about the existence of a trust. If the ratio is to'be adopted 
and applied to the instant case, it would be begging the question. 


The second contention is that the period of five years prescribed in Exhibit 

A-1 is directory. It may be so. Nevertheless the option to sell always remains 

' with the respondent.- But the rights of the appellants work themselves out in the 

manner stipulated, after the expiry of the period of five years. At the end of five 

, their right to recover the amounts as noted in Exhibit A-r ripened and they 

d the additional advantage to claim interest. The provisions for the payment 

of interest belies the concept of a trust. I am unable to agree that the appellants 

had a right to-seck for a specific performance, of the covenant to sell as against the 

respondent. This aspect of the case is purely academic as it is not pressed before 
` me that any such attempt was made by the appellants. ee 


I am unable to agree with the contention of the learned “Counsel for the appel- 
lants that, under Exhibit A-1, a trust as known to law is created. The lower appel- 
late Court is, therefore, right in its conclusions. The second appeal has, therefore, 
to be dismissed. : z 5 





1. ALR. 1927 Mad, 1134. 


464 ` > THÈ MADRAS LAW JOURNAL REPORTS, ~ > - [1969 


À Certaiti, adjustments, however, have to be made in the interests of the parties 
andto avoid futthey desig: This is-more or less-by consent of all parties. After 
the léarned Counsel on both sides, I make the following directions: (1) ‘The 
respondent to pay a sum of Rs. 500 to the md ap it on the date when both the 
appellants’ surrender vacant possession of the portion of the-property in their podses- 
sion. {2) The 1st appellant i is entitled to withdraw the-amounts deposited ‘by him 
under orders of this Gourt in G-M.P. No. ment of 1966 without sey to’.the 
respondent, ‘(3 “THeré ïs nq obligation: in peculiar circumstances-of this case 
` fór the oat to pay aea to the ‘appellants on the owelty which -shall be 
paid tinder Exhibit A-I and whichis reported to Rave been depositéd‘in the trial 
Qourt? (4), The’ appellants, int’ their ‘turn; ate not' dbliged {oò pay any mesne poa 
“fits iy ent, of theit’ticoupying the mjt house whichis thé‘property of‘ the 
' responidegt.’ As the. parties ek the and ‘their “mother is sandwiched ee 
anl re ie a ‘tHat it if juse that the appéllants should be‘given six months’ 
“to. te Hie- premises “dri” which period ‘they ‘need -not pay mesne ts 
oradi the gc occupation of thie portions bf the suit preinises. - If however the ap 
Tat fail wh vacate the premises within bix mohths from ‘this-datey' they wo ‘be 
‘liable to pay a nen ots. 50 per month towards their occupation until they surrén- - 
der vacant to the respondent The ist appellant would be entitled to 
: withdraw- the i of Rs” 4,258 and 'the'and appellant; thé sim'of Rs..1,760 said to 
“have me We ae tod by’ ‘the ernie in a the’ trial Court a towards the owelly 
aa A PE P sl 


Ls 
< ` Tn the eas the second: A i digit, pubject io - -the ieétions made 
above, No: order as to costs. Ño: caye. A gle KOT, s 
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tf, dtnbaßau viiat, he r (k. N. Mudatiar, 23. 46s 
‘The Court made the following: » bet, AE ga). Beats ay 


Oxpvzr.—The revision petitioner was the driver of an “express bus, MDR 4884 
belonging to Jayaram Motor Service. “Both the Courts below found the accused 
guilty under section’ 3b4-A, Indian’ Pens ' Code; and’ scntenced him fo R. I. for 
six months. ‘The’ occurrence is stated to have,taken place ori goth March, 11967. 
The revision petitioner was driving ‘the -bus along’ Tenkasi Road; two'miles from 
Rajapalayam. He met with an accident résulting i in the death of one Guruswamni, 
aged about 30, who was driving in a cycle: ‘ The plca -óf the accused was that he 
drove the vehicle slowly and the cyclist’came’ fast, crossed the road and suddenly 
fell down before-his vehicle. Both the Courts “below gave the finding that the 
accused drove the vehicles rashly and negligently, with the result the cyclist was 
eee on the spot instantaneously. 


I shall bricfly set out the salient features of the eviderice given by P.Ws. 1 to 3. 
P.W. 1 says that the express bus came fast from west to cast and dashed agaidst the 
deceased on the south (side) of the road, ‘Then the vehicle. went some distance and 
then came to a. step. c cycle M.O. 1 was found damaged near the body of the 
deceased.’ The passengers coanplained to the accused as to why he drove the vehicle 
fast and:caused the accident. In the.cross-examination, it is elicitcd from P.W. 1 
that he saw the accident at a distance, of 10 yards. . But P.W. 1 saw the. carts 
and the.sheep even. at ‘a distance of 150 feet away. The carts and the sheep were 
going on the tar road. The .bus overtook the carts and'sheep.. The deceased 
was going in a cycle just in front of the bus at a distance of about 10 or 12 fect. , The 
left edge of the bumper hit him. The bus went to the mudroad by, about g feet 
on the south. No doubt, it is elicited from P.W. 1 that, in order to avoid the hen, 
the cyclist also turned to south and hit the vehicle on the.left extreme of the innne, 
But this answer will not undermine the effect of the evidence of P.W. 1 as noticed 
above. The criticism against the evidence of P.W. 2 is that-he did not notice, which 
part of the vehicle hit the cyclist. But substantially the evidence of P.Ws. 2 and 3 
corroborates the evidence of P:W, 1. In fact, PW. 3 speaks to the bus coming 
in, the centre of the road. . He further says that it was coming on the south of the 

ee carts and the cyclist was going ahead of the but, The front bumper 
hit the.cyclist. In the course of the cross-examination of P.Ws. 1 to 3, the case set 
up by the accused in his (tection) 342, Criminal Procedure Code statement was not put 
to any witness. The entire cross-examination of the witnesses was certainly different 
from the plea of the accused in his (section) 342, Criminal Procedure Gode statement. 


. Both the Courts below have disbelieved the evidence’ of D.Ws.-1 to 5. I have 
Beeni taken through their evidence and I am not impressed with their testimony. 


.., The body of the deceased was found on the mud portion on ‘the southern side, 
of the road, about ro} feet away from the edge of the cement road. The accused , 
ht to have been prudent and careful enough not to negotiate through the right 
half of the road, namely, southern half of the road, when the two’ bullock carts 
stopped and sheep were moving about and the cyclist was going ahead of the bus. 
It is very clear from the wayin which the bus was driven, namely, the ‘moving of the 
büs to a distance of nearly 79 feet from the place where the'deceased. lay, as revealed 
from the tyre marks to a length of 79 feet, and from the marks foun as a result of 
irhpact of thé left Gears on the cyclist and the cycle, that the accused was, rash 
and ‘negligent in p longiing through'as if it were on the southern side of the ‘road, 
in utter disregard and indifference to the risk involved. He ‘ought to` have exer- 
cizcd eno cautión and haye ‘driven slowly, , according to’ the conditions of the 
traffic on road.” P.Ws.r to 3 have béen consistent’ in their evidence that the 
accused’drove the bus fast and their evidence to that effect has not been challenged 
in their cross-examination: The two circumstances, namely, the speed with which 
the vehicle was driven and the travelling of the vehicle on the southern side of the. 
road, are strong circumstances indicating that the accused was rash and negligent 
in driving the vehicle and causing the death of the cyclist. I am in complete agree- 
ment with the reasoning and findings of the two Courts below.) > 2s al. 
39 
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ary , RE ye gik ah ni a [pote it Sieg we t \ ip aided 

| “The'learned Advocate for thé titioner argtitd that the facts proved by 

‘the prosecu o ecution may amount tò neglige lib in civil law but not culpable negligence 

riminal law. ` He pelerned. a i Andreae y. Dirèctor h, Pro- 
9 Lene. 


degree of negligence is required to beyproyed. before thé felony is, est: d. 
Probably, of all, the, epithets that: can applicd <‘ reckless’; most .ncarly covers, the 
case.” : i ’ Pe Meee os “He, oy pend 
These observations have been quoted with approval in Intoor John v. State? 
The above’ decision of the Houte of- Lords has-been considered by the'Privy Goun- 
‘in: Viswanath Vishnu Dabholkar vt ‘The Ringt. In- construing section 222! («}/ of 
of the Thanganyika’Pénal Codé which refers to!“ rash ‘or negligent’ driving'in 
-terms similar to section 304-A and other-sections of the Indian Penal Code, it-is 
. ` pointed! out inthe decision that theincgligence charged im.the-section'when refer- 
' ring-to negligent drivitig; etc. is not necessarily as grave, either init nature or in 
ity Cohsequence ay in the case of manslaughter. -It is pointed out further in'the 
«decision that although: thelnegligence which constitutes the- offence of-negligent 
i driving must be, of a higher degree: tham the negligence which gives rise to a clairh 
„fór corapensation in a’civil Court, it is mot,in their Lordship’s:opinion, of so high a 
' degree as that'which‘is-necessdry to- constitute the offence of manslaughter. ' 
"1 The, cohcept of different“ degrees of'négligence recognised in Roman Law ‘does 
‘not'find a place eithet in the civil law negligence or criminal law’ negligence of 
“this country. ` In fact neither sectjor '304-A, Indian Penal: Code, ‘nor the other 
~ sections of the, Indian Penal Code share the mens Tea required is négligence, appear 
to use thé wbrd “ negligence” in.any' different manner froni the” word” rieylit 
gence”? in civil law.” ut-thefe‘is bound to pe difference betweem the proot of 
negligence requifed ‘tb’ fustain a conviction for ‘criniinal negligence’ and proof of 
negligence required iH # tivil suit-to dbtain compensation for damages. In a, 
` civil suit it is sufficient to prove aplet of duty by consideration ‘of the probabili- 


, 


observations’ in `Ghimman' Lal v.' Stati :> `, 
or doing’ such an act, with recklessness and indifference tọ the uences, 
sey era r E 


f 


M.W.N. ( Jegi: RER) u 
"1954 AI, 186 at 187 and 188, 13: 
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to prevent the happening of..the consequences in the hope that they. may not 
happen. The law, in my view, does pot permit a,man to be yncautious on a 
hope however earnest or honest that ‘hope may be. Some Judges have expressed 
the vicw that mere carelessness is not sufficient for sustaining a conviction under 
' section 304-A, Indian ‘Penal ‘Code: They “have said that ‘mens rea’ or a’ guilty 
mind must be found’ in relation to! that carelessness before a'conviction ‘can be 


ar uo’ yak D B aN ma ‘ 
= Inthe'case of AW. Lazarus v: The State}, æ Bench of this Court held following 
, the decisionsin Empress of India v. Ida Beg? and H.W. Smith v. Emperor’, that crimi- 
,. Ral rashness means hazarding a dangerous ór wanton act with the know edge that 
* it is dangerous or wanton and the-further knowledge that it may cause injury 
but done without any intention ‘to cause injury ‘or knowledge that it would pro- 
bably be caused. It was pointed out that the criminality in such a case lay in 
’ running the. risk.of doing such an act with recklesmess or indifference as to the 
; ‘consequences. The Bench further held that criminal. negligence under ecctlon 
go04-A, Indian Penal Code, was gross and culpable neglect or failure.jto exer- 
«cise that reasonable and propen:-care and to, take precautions, tq guard ‘against 
injury, cither to the public generally or to an individual in particular, which, 
having rcgard to all the circumstances attending the charge, it was the impera- 
“` tive ‘duty of the accused person’ to'have' adopted.’ Another important element 
` which gocs to make the offence-is‘that the act of the accused’ must be found to 
be the immediate cause of the death, that is to say, the act and the death must’ be 
| CAUSA causans. an a e . See. eae 
I may here refer to a very-instrudtive judgment of the House of Lords in -Andros 
V. Director of Public Prosecwtions*.-In this case Lord Atkin reviewed several ‘of the 
, earlier cascs and delivered the leading opinion of the House. Lord Atkin pointed 
| out that the connotations of “meng req’ are not helpful in distinguishing between 
degrees of negligence, nor do the idcas of crimes and punishments in themselves 
l 
| 


A oe as Sarah ole: Spas 


-carry a.jury much further in deciding whether, in a particular case, the degree of 
ee shown is a crime and deserves punishment. According to Lord 


UNE 


. ‘the principle to be obs is that cases of manslaughter in driving motor 

cars are but instances of a general rule applicable to all charges of homicide by 
negligence.: (Şimplolack of care such’as wil coute civil liability is not cnough. 
For purposes of the criminal law there are degrees of negligence, and a very high 
degree of negligence is required to be proved before felony is establishcd.’ 


Lord Atkin observed that the most appropriate epithet which’ can be applied 


to such ‘cases is ‘reckléés.’: : He further ‘pointed out that : 

‘It is difficult to visualise a case of death caused by “reckless” driving, in the 
connotation of that. term in ordinary speech; which would.not justify a conviction 
for. manslaughter, but it is probably; not.all embracing for.‘ reckless” suggests 
an indifference to risk, whercas the accused may have appreciated the risk, and 
intended to avoid, it, and yet shown in the means adopted to avoid the risk such 

_ a high degreé of negligence as would justify à conviction.’ _ oe 
In an earlier case Lord Ellenborough “had pointed qut that to substantiate the 
charge of manslaughter the prisoner must be found to have been guilty of criminal 
~ misconduct arising ‘either from the ; est ignorahce ot the most criminal in- 
attention. “Lord- Atkin explained this observation of Lord Ellenborough in these 
` words: | š ; 
‘The word “criminal” in any attempt to define a crime is perhaps not the 
| ‘“most helpful, but it is ‘plain that Lord ' Ellenborough meant ,to indicate to the 
jury z= high degree’ of’ negligence.” ' Pete oe ae 
OT a Fe Oa a ee ee 
| 1. ALR. 19 Pr ve ‘ g: ATR.’ 1926 Cal. 300. 
@,' (1881) : 2 All. 776, . (1937) 2 ILER. 558. 
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Attention was'also drawn by Lord Atkin: sto a\passage in à considercd judgment 
_ bf Lord Hewart, Lord” Ghicf ae Pansage’ to which attention was et 
was this: > > 


‘Ina criminal Court; ‘on the contrary, the amount; and. degree of lige 
Are the determining questions. There must be “mens rem” 


But, as was pointed out by Lord Atkin, the connotations eer rea . do not 
always prove: helpful i in, determining the guilt of an, accused in a particular cate. 


Tt appears to me that before @ conviction dan be had under section ‘go4-A, 

Penal Code, a very high degree of negligence must be fowid—ncgligenge which 

_, must amount to recklessness or utter indifference to consequences and nat merely 
negligence of tort.” are ied 


I amin respectful ' iranan with the’ ise eines of: law nina by the learned 
Judges in. the cases cited above: . Applying those:principles to the facts of this 
case, I have no hesitation in finding that'very high degree of negligence or. rashness 
is found against care revision Pennant in PaA act Taeng in the death: of 
the cyclist, © - ta 

_ On the question of inietie, he learned ae for the. petitioner cited Emperor 
v. EA i EE for the papo oa of reducing the sentence of the eal m 
that case the learned Judge observed mae i 


“I think that in all these cases one has to consider whether the rash and’ seat 
gent act of the accuged whieh has occasioned the death, shows callousness on his 
. part as regards the risk to which he was exposing other persons. wits 


“I think the severety of the sentende must depend to 2 great extent on the degiee 
of callousness’ which 'is present’ in the conduct of the accuséd.” b 


Adopting the standard, I. sec no reason to reduce the sentence imposed on the revi- 
sion" petitioner, 


The conyiction ang sentence are confirmed and the revision case is dismiżkėd. 
| 


V.K... , —— gare Petition , dismissed, 


IN THE: Ran GOURT OF JUDIGATURE AT MADRAS. 
i - (Special Original Jurisdiction.) ° ° st 
. PRESENT MR. Jusmicd P. RAMAKRISHNAN. ` ; ae 
AM. S. & Brothers, represented by. A. M. Dawood ‘Shah, Partner.. Petilionsr® : 

' m eee Tat Mate + ae 
Union Tado of Podia ARE by: the Chief "o es sacs 
| Gont ibution at Pondicherry, and:another = | Respondents. 
Gonstitation of India (1950), Article 372 and Entry 51, List’ II t- Seventh Schedale——Séope 

—Pre-Gomstitution Act—Post-Constitution émsndment—Consuonption duty on ligjor pro- 


duced within the State—Levy of conatervailing daty on liquor ane re inde 
Levy, if beyond ths. competence of, the „State Legislatare.' [rire 


Alcoholic Liquors (Consumption, Duty) Amsndment Act, 1966 ‘WV of 1966), ri 
Interpratation— Tax on imported beverages —Collaction at the tims of eniry—Import duly 
paid permit—Subsequent enhancement of duty— Tims of entry”, if should ee inler- 
preted restrichively. 


‘Advanee payment of consumption duty was made a condition i ecedeht to 
‘the issue of the Import Duty paid permit. The petitioner aban three puch 


= 


(BAIR ie Bom. 96 at 98. E ER 
* W.P.No. 1088 of 1967 (P.). , gist March, 1969. 
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=i Import Duty; paid permits on 19th March, 1966 for importing specified quantity of 
"brandy frofn a Bangalore dealer. By a subsequent amendment called the Pondi- 
‘cherry Alcoholic Liquors (Consumption Duty) Amendment Act (V of 1966), 
- -the .rate of consumption duty payable on imported liquors was increased 
nby 100 per cent. with effect from the date when the Amending Act came into 
n force, namely, 1st June, 1966. Though the petitioner had entered into an 
arrangement with the Bangalore manufacturer for getting the consingment under 
„the three aforesaid Import Duty paid permits, the goods in question reached 
Pondicherry only after 1st-June, 1966. It may be mentioned that the period of 
‘threé months which the party had under the above Import: Duty paid permits 
‘ended on rgth June, 1966. The goods were transported before that date, ‘but 
after ist Junc, 1966; Taking advantage of the doubling of the duty by Act V of 
1966, in the interval, the respondent in this petition, the Union Territory of Pondi- 
cherry, insisted that the extra duty should be paid in addition to the duty already 

paid. ' Is the levy beyond ‘the comptténce of State Legislature ? 

, Lp as $ Pcs Pas i 


Held that, since at the relevant period alcoholic liquor was. manufactured in 
Pondicherry also and there was consumption duty on such liquor, there is no 

,, doubt that. what the amendment provided for. was a countervailing duty falling 
" within Entry 51 of List Ilof the Seventh Schedule of the Constitution and 
, therefore within the competence ‘of the State Legislature. = T aa = 


Held also that, a perusal of the relevant provisions of the Act shows that it really 
provides a consumption duty and not an import duty. The other provisions 
‚which prescribe-for the mthod of collection, are intended only to enable effective 

. collection of the duty. Article 5 mentions that tates are collected for imported 
„b es “at the time-of unloading or eniry through land” and, for alcohols, 
_) liquors, liquor-wines and duplicate beverages made in the colony at the time of 
leaving the producing factories. , It may be noted that no provision is made for 
collecting the duty at the exact point of time when the customs frontier is crosscd 
, 8s in the case of the import duty. It appears that “ the time of entry ” prescribed 
in the article for the purposes of levy of consumption duty is intended to prer- 


" of three months from’the date of the issue of import duty paid permit’ without 
laying stress upon-the exact point of time when the carrier in which 


- time of crossing the fronteir would be relevant for the levy of customs duty. But 
" the way in which a longer period has been incorporated at the time of granting 
‘of import duty paid’ permit, it is clear that no importance was-attached to the 
‘exact time ‘of crossing the frontier, in the scheme of levying the consumption 
un in 2e If a different'vicw is to be taken, it will lead to different’ rates 
- being payable:for goods brought under import duty paid permits issyed on the 
same date depending upon the state of law bets ist June, 1966 and’ after’ rst 
‘June, 1966. This 'result of an invidious distinction was not visualised ‘when’ the 
' import:duty paid ‘permit was granted in these cases. The transport is effected 
u within’ the time’ granted in the permit,'there is no scope for holding that a further 
: duty has to bė paid with reference to ‘the law in force at the’ time of the actual 
"movement of goods'in the’ carrier, across the State’s frontier. It is a question of 
` the interpretation ‘of the provision in Article 5 of the Act for the levy of consump- 
tion’duty. ‘The question is whether with reference to the terms of the.import 
duty paid: permit granted, 'a restricted view should be taken of the time of tntry 
of the goods as the point when the carrier which rted the goods crossed 

- the State frontier or whether the time of en should {be interpreted so/as to 
havs larger meaning to include the integrated activities that go with the,com- 
mencement of the contract entered into and ending with the actual removal of 
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’ the goods across the State frontier, within a reasonable time: which’ is fixed | in 
the -permit the period for. that purpose being -restrictcd to the: three months 
.mentioned. The.cntire period of validity of the permit, namely; three months, 
‘must -be viewed as the time of entry for the purpose of the: payment of consumption 
' duty.’ The period must be treated as the estimatcd period to cover all incidents 
: of actual transport of goods. If the transport is made within the time prescribed 
_ in the permit, payment of duty will be valid. PA SERRARA a OW RE. Ae 


' A Ps an a Jra ta tiae ‘4 a SAE 4 a n 

1 + Petitiqn under’ Article 226 ‘of the Copstitution, of India, praying that in the 
circumstances stated thercin,.and ig, the affidavit filcd ther¢with, the, High Court 
will be pleascd to-issue.a Writ of certiorari calling for the’. records in, Contribution 
No, 1251-B.C, dated 4th July, 1966:and quash the order made therein, .. 


Mit a aog : 


ie Aë 
wa wali ey PM fat ab ony Ff 4 


R: Kesava' Iyengar. and K. Yamuxnan, for petitioner: ae ee ae gaa! 
So eae ` my VE e ae afa h 
The Government Pleader, for Pondicherry, for Respondents. 
- Thé Gourt made the following Pasis Tarar apr aa R ' i 
‘ Ras ar ee see ORI Tr ae Te Sak at hae Ga ' thas 
Ae Uae g tg F A a A eo et M Leer Lee ae 
E Onpuin The petitioner, A. M. S. and Brothers, is engaged in the“business of 
importing liquors into the, Union Territory of Pondicherry from other States in 
India. Under a resolution passcd by the ‘‘ General Council” in 1906, which 
has the force of law, the Pondich Government ,was given power to levy a tax 
called “'@Snsuniptign: Duty” 'óh all forcign liquors imported* into the territory 
of Pondicherry ‘as’ well as on locally’ manufactured liquor. -After the merger! of 
the foremer ‘French’ ‘Territory of ‘Pondicherry in ‘the ‘Indidn Union, the ‘above 
cohsumption duty was coJlected in advance from importers ‘under à scheme callcd 
“Import Duty’ paid Permits.” Orly after ‘they hat cbtaincd’such Import ‘Duty 
paid Peritits, were’ they allowed to import liquor from other parts of India’ into 
Pondicherry limits. In other-wotds, advance payment of consumption duty was 
made as‘a condition proccdent to the issue of the Import Duty paid Permit. The 
permit so issued Was valid for three months from the date of issue, and the transport 
of the liquor mentioned in the permit should be made within the three months: © * 
rate MEAD Fst, Whe aces af ry a % : PES + i ‘ 


r 


al SAN ste Sot ge Ot ' po Aen nas Pi Lh oe ae ir 
The petitioner obtained three such Import Duty paid Permits on 19th March, 
1966 for importing specificd quantity of Brandy from a Bangalore, dealer. The 
rate of consumption duty which was at that time privalent under the resolution 
was, Rs. 675 per,hectolitre,, The petitioner eee this duty and obtaincd the permit. 
-By a subsequent amendment callcd the, Pondicherry; Alcoholic Liquors. (Gon- 
sumption. Dyty) Amendment ,Act (V of: 1966), the ‘rate of consumption 
duty, payable on imported liquors was increased by 100 per cent. with effect from 
the date whep the Amending Act came into force, namely, 1st June, 1966. Though 
the, petitioner had entered into an arrangement with the Bangalore manufacturer, 
for getting the consignments under the three aforesaid Import Duty, paid “Permits 
the gqods.in question reachcd Pondicherry only after ist June,,1966. It may be 
mentioncd. that the period of thrce months which the party, had under, the above 
aaa Duty ‘paid Permits gnded on 19th June, 1966. The gre Nore tenmoried 
before that date, but after 1st June, 1966. Taking advantage: of. the doubling. of 
the duty by Act V of 1966, in the interval, the respondent in this petition,:the Union 
‘Territory of Pondicherry, insisted that this extra duty should be paid in addition’ 
to the duty already paid; in other words insisted on ‘a payment of the consumption 
duty whith-was. the double of what was already paid, The petitioner demurred 
td, the, payment gnd he has filed this Writ Petition under Article 226 of the Consti- 
tution for a Writ of certiorari for quashing the above demand, for extra, duty. , 
HI Right Chae De gh ce Ghd ae Sy? Ps A i Paipa En ee ang 
. It: was urged by the learned Counsel appearing fon the petitioner, Thiru Kesava 
Iyengar, that the -Ievy of this duty itself as a consumption duty’is ultra, vires, after 
thei Indian; Gonstitution was extended. to: Pondicherry territory with effect from the 
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date of the de jure transfer of the territory to the Indian Union, in - 1963. Accord- 
ing to him, age rate of thé levy was made by way of an’ amendment tò 
pre-Constitution Act, namely, the resolution of the General, Council in 1906, 
abovementioned. If such levy of consumption duty -was beyond ‘the competence 
of the State Legislature, the eff-tt is that-the amendment providing for the enhance- 
ment; will be ultra vires even though the pre-Constitution Act for levy of consump- 
tion duty at the lower rate may be intra vires.- The argument proceeds thus!’ Entty 
No. 51 in the State List (List IT) of the Seventh Schedule of the Constitution gives 
power tothe State Legislature to levy duties of excise on the goods specified against 
the:entry, manufactured or produced in the State and countervailing duties ‘at the 
same or lower rates oti similar goods manufactur d or produced elsewhere in India; 
The entry includes “ aléoholic liquors for human'consumption.” It is utged by 
the lcarned :Gounsel that the levy of consumption duty is permitted under this 
éntry only if a’countervailing duty for the goods‘in ‘question are levied on the local 
manufactured ‘product. - Learned Counsel’ also placéd reliance- upon the decision 
Gf the Supreme Court in Kalyani Stores v. State of Orissa, first of all for cxplaining 
(he meaning of the term “ countervailing duty secondly-for laying down the principle 
that the protcction given’under Article 372‘ of the Constitution to a pre-Constitution 
Act will not protect the amendment of a Pre-Constitution Act if'that Act is ultra 
vires the Constitution if it were to be passed after the Constitution came into force. 
While the:pre-Constitution Act might be saved under Article 372 of the Constitution, 
the post-Gonstitution amendment if it is beyond the constitutional power of. ‘the 
State Legislature, will have’ pro tanto.to be struck. down. The- Supreme ‘Court 
Court decision is relicd upon for these two principles. As against this it is pointed 
out. by the lċarned Government Pleader of Pondicherry that this is a case really 
where. there is a countervailing duty, because alcoholic liquoris also manufactured 
in Pondicherry, besides import, and it also suffers consumption duty. The scope 
ae countervailing duty is explained in the Supreme Court decision above cited, 


._“ Goustervailing duties in Entry 51, List II of the Seventh: Schedule, of the 
- Constitution meant a duty, levied with a vicw to equalise the buraen on alcoholic 
liquors imported from outside the. State and the burden placed by excise duties 
on alcoholic liquors manufactured or: produced in the State. It meant that 
countervailing’ duties could only be levied if similar were actually pro+ 
duced’or manufactured in the State on which excise duties werc being levied.” 

[ ou iss I s f SA kn i 
In view of the statement of the learned Govėrnment pleader ‘that at the televant, 
period alcoholic liquor: was manufactured in Pondicherry alzo ` and there was. 
consumption ‘duty on such liquor, there is no doubt that what'the Amendment 
penda for was a countervailing duty falling within Entry 51 of List IT of the 


1 


th Schedule of the Constitution and therefore within the competence of 

the State Legislature. ° EN a ` : = 
| The further. question is whether, the enhancement: of the duty on ithe 

goods which were actually brought inside the ‘Pondicherry territory after 1st June; 
1966 and before the expiry of the permit on 1gth June, 1966 is in, accordance with, 
the Act., What is relied on by the dent for the purpose of bringing the consign- 
ments within the scope of the higher aay is that the date of the entry of the consign- 
ments into the territory of Pondicherry: will decide the-rate of duty payable, . and. 
not the date when. tne Import Duty was paid in advance before the Import duty. 
Paid Permit was granted.. In other words what the ‘learned Government: „Pleader 
wants to aay is that the samc principles which are applied to an import duty must 
be held applicable to a consumption duty under the Act. He also urges that:what 





1. (1966) 2 8.C.J. 367 : (1966) 1 S.C.R 865:A LR. 1966 S C. 1686. 
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was paid for:the grant of import duty permit was only, a provisional payment of 
duty, fubject to actual levy, at the time of import., © auy, cr at u 
ea Pete Likes ae | b Me Why Git tae Yous ey ee ‘yee Yeager 
cA persual of the, relevant provisions of the Act, shows. that it really provides 
a consumption duty and, not an import duty. The other provisions hich pres, 
gribe for, the method of-collection, are intended only, to enable, effuctiye, collection 
of the duty. Article 5 which is relicd upon for this purpose by, the respondent, 
mentions that taxes are collected for imported beverages “‘ at the time of unloading 
or entry through land ” and for alcohols, liquors, liquor wines and duplicate beyer- 
ages made in the colony at the time of leaving the producing factories. It may be 
notcd that no provision is made for collecting the duty at the exact point of time 
when the customs frontier is crossed as in the case, of ar import duty. , It ap 
to-me that “the time of yore prescribed in the, Article for ‘the, purposes of levy 
of consumption duty is intended to ‘prescribe in general terms that the levy should 
be made in the course of import. In other words “import ” for, this, purpose will 
include all’ the integrated transactions that go, with ‘the import. The-Jearncd 
Qounsel Thiru Kesava Iyengar quotes the analogy of tax on a sale-in the. course of 
import, The Supreme Court in Universal Imports Agency, v. Chief Controller}. has 
given a wider. interpretation to ‘import’ in such terms: jo, 0, 4.0 er jeg he got 
ppl Bee eg dy be $8 4&4 a TSE Pa ae ae Se on ete an Fre 
. “ Applying the said principles.to an import sale it may be stated that a purchase 
= by import involves-a series of integrated activities commencing’ from the-contract 
1: of purchase with a foreign firm.and ending with the bringing. of the goods ‘into 
i, the importing country and that the purchase and resultant import: form! parts 
, of a same transaction. If so, in the present case. the bringing of the goods: ifito 
: Indiafand the relevant contracts entered into by the petitioners with the’ foreign 
: dealers form parts of a same transaction. .The imports, therefore, were’ the effect 
vor the legal consequence of the ‘things done,? i.d., the contracts entered. into -by 
the petitioners with the foreign dealers.” a 


The authorities when they insisted that a pcrmit should be obtkinea bcfore the 
actual import and that the prescribed customs duty should be Paid-at:the time the 
permit is obtained were obviously intending to'levy the customs duty from the point 
of view of Article 5 of the Act. The permit thus ‘issucd: was dsscribéd a ““ import 
duty paid permit.” .When they gave a period of three months for’ the. validity 
of the “import duty paid permit” tnus issucd,.one can reasonably: infer that they 
intended to consider that the “ time of entry” for the purpose of Article 5 will be 
a period which could be, expected to cover a period of three months commencing, 
from the contract of sale with’ the foreign dealer, or foreign’ supplier, and ending, 
with the’ arrival-of the goods’in the limits of Pondicherry... ; Because. of this period | 
of.three months given for the -validity of the -permit and because ‘of the insistence. 
that duty should .be pajd before the permit is grantcd,,I' am inclincd to hold the. 
view that *™ the time of entry ” for the purpose of Article 5 has to, be given an exten- 


ded meaning to cover the period of three months from the date of the istue of import 
duty paid permit without layi stress upon the exact, point of time when under 
the carrie in which the ian rted crossed the State ‘ tier. “Stress on 
the exact point of time of the ‘frontier Would ‘be. relevant for, tHe‘levy of- 
castoms duly. But from’ the way in which a longer! period hat ‘betri incorporated 
atthe’ time'of granting of imiport duty paid permit, i appears te mé that ho impor- 
tance ‘was attached to the cxact time of crossing th¢'frontier; in the #cheri? of levy 


of:consumption duty in such cases. If a differcnt vicw-is to be taken, it will Icad, 
to different rates being payable for goods' brought under import duty paj permits- 
issued'on the same date depending upon the State‘of Law before st Juńd, 1966 and? |! 
after 1st June, 1956. This tesult of an ‘individious distinction,’ wäl riot: visualised’) ` 
when: the ‘import duty paid permit was'granted in’ thest ġdsès; +) "Ue 0 0u! 
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Further, the permit itself states that the duty had been paid. Itis not described 
as “ provisional duty” subject to alteration with reference to the circumstances 
existing at the time of the actual crossing of the State frontier. It is possible on 
the other hand of the import being in violation of the permit either because the goods 
imported were larger in quantity, or were of a different description. But such 
violations will fall within the scope of non-compliance with the permit. But when 
such violations have not taken place, and the transport is effictcd within the time 
granted in the permit, there is no scope for holding that a further duty has to be 

id with reference to the law in force at the time of the actual movement of goods 
in the carrier, across the State’s frontier. 


The decision cited by the learned Government Pleader in M/s. Chhotabhai v. 
Union of Indiat, dealt with an entirely diffcrent state of affairs. It dealt with the 
validity of the levy of excise duty by a provision in the Finance Act, with retrospective 
effect. It was held that in such a case, the vires of the Act could not be attacked 
nor its constitutionality, and for that purpose, the ultimate incidence of the duty was 
not of importance or relevance. The question that arises here for decision is not 
a question about retroactivity or a question of ultimate incidence. It is a question 
of the interpretation of the provision in Article 5 of the Act for the levy of consumption 
duty. The question is whether with reference to the terms of the import duty paid 
and permit granted, a restricted view should be taken of the time of entry of the 
as the point when the carrier which transported the goods crossed the State frontier, 
or whether the time of entry should be interpreted so as to have a larger meaning 
to inchide the integrated activities that go with the commencement of the contract 
entered into and ‘ending with the actual removal of the goods across the State 
frontier, within a reasonable time which is fixed in the permit the period for that 
purpose being restricted to the three months mentioned. - In my opinion the entire 
period of validity of the permit, namely three months, must be viewed as time of 
entry for the purpose-of the payment of consumption duty. The period must be 
treated as the estimated period to cover all incidents of actual transport of ; 
If the transport is made within the time prescribed in the permit, payment of duty 
will be valid. ea aS iy ge, (wy, 2s : 

For the above reasons, the writ petition'is allowed as prayed for and a writ’of 
mandamus will issue directing the refund of excess duty collected from the petitioner. 
1 V.M.E. cae ok eit co! . Petition allowed. 

IN THE HIGH GOURT-OF JUDICATURE AT MADRAS. : 
i ‘(Testamentary and Intestate Jurisdiction.) 
Present MR: Justiag M. M. Iman. ; 

n the matter of the Indian Succession. Act XXXIX of 1925 and. matter’ 
willand Testament of T Vivace Medlin deed S aa Aa 





V. Sambandam .. Plaintif * 

D. s anes y ; k pe" - 

YV. Natarajan l ves EONS MAN ya ME : .. Defendant., 
8 and” 


Brinda Ammal and. others, Minors by their father and next friend 


V. M. Ratnasabhapathy .. Petitioners 

D. 2 : « , E ' , (Legatees) 
V. Sambandam S Sets. 2 a ee Respondent. 
(Executor) 


i ` ORNARE E > t Pra we « i . 

Indian Succession Act (XX XIX of 1925), section 301. and High. Court Original Rules, Order 
a, ruls 1 and Order 14, „Tule 1-—Removal of Executor— Whether by way of application 
or a: 2 Pr ie ie oa oa a ad J E ici 
When section gor of the Succession Act uses the word SPE eae certainly it was, 

not referring to the procedura! aspect of whether it should be in the form of an 


* Diary No. 11 of 1969 in T.O.8. No. 6 of 1966. Tth March, 1969. 
f 1, ALR. 1962 S.C. 1006. i 
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application as distinct trom a form of petition and this is made amply clear when 
sections 270 and 276 use the expression ‘a petition ? while sections 301 and 302 
and 192 and 193 use the expression ‘ application’ without the indefinite ‘article 
‘an’ preceding it. The absence of the indefinite article “ an’ is crucial in deter- 
mining what exactly the sense in which the expression ‘application ° has been 
used in section 301. The contention that the word ‘ application ° occurring in 
section 301 has been used in the sense of ‘an application.’ as distinct from ‘a 
- petition,’ for the purpose-of procedural aspect is not maintainable. The aes 
has to be governed only by the Original Side Rules of this Court. i 
Section 301 can have only the same application whether the willis one executed 
in the mofussil or in the City of Madras, without intending any distinction with 
reference to the : proced: aspects. Held, the present request made under 
section 301 of the Indian Succession Act in the form of an application is not main- 
tainable and it has to be only in the form ofa petition. > > 


Application ying that (1) the respondent-executor appointed under the 
Will of T. Vina udaliar dated 11th October, 1965 be removed; and a suitable 
successor be appointed in his place to administer the citate of the deceased. 


M. Anantarama Mudaliar, for Petitioners. 
The Additional Goverment Pleader, for Revomien 
The Court made the. following - ra 


Ornvgr.—-The application is inet to have ien filed under section 
301 of the Indian Succession Act by a benefici a a will for the removal of 
an executor appointed under the terms of.the question for consideration 


is one of procedure to be followed on the Original Side de ott this Gourt the applicant 
herein conténding that section go01 authorises him to move this Court for.the removal 
of an executor by means of an application as distinct from an original petition. On 
the other hand, the office takes the view, based upon Order 2,: rule 1 and Order 4 
rule ı of the Rules of the High Court, 1956, that when a prayer is made under section 
’ gor of the Indjan Succession Act, it should be made in the form of a petition only 
and not by an application, because it constitutes eonencanent of fresh proceedings 
in relation to the subject-matter of the request. - 


Mr. Anantarama Mudaliar, learned Counsel for the applicant, strongly relies 
on the use of the word ‘ Application,’ in section gor of the Act and contends that 
whenever the statute contemplated a petition, it used the word ‘ petition ° and since 
the word * petition ° is not present in section gol ‘and, only the expression, ‘ appli- 
cation’ is present in this section, he is entitled to come by way of an application 
alone as distinct from an original ke og for the purpose of a rayer which can 
be obtained under section gor of It is necessary to ee tò section 301. 
That section says: SAF 

“ The High Court may, on application made to it, suspend, remove or discharge 

any private executor or administrator and provide for the succession of another 
person to the office of any such executor or administrator who may cease to hold 
office, and the vesting in such successor of any property belonging to the estate.” 


Séction 302 states: 


“Where probate or letters of administration in‘respect of any estate has or 
have been grarited under this Act, ee plication made to 
it, give to the executor or administratot any general or special tions in regard 
cc ae or ia epee chp SATARE hese 


Two other sections on which reliance’was placed by the learned Counsel are sections 
192 and 193. 


[i 


Section 192 (1) is : 
“If any` person dics leaving property, movableYor immovable, any person 
claiming a right Pht by succession thereto, or to any portion thereof, may appli- 


cation to the District Judge of the District where any part of the the property is. 








nea 
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found or situate for relief, either after actual possession has been taken by another . 
person, or when forcible means of seizing possession are apprehended.” __ 
Section 199 states: 


The question for consideration is whether the expression, ‘application ’ occurring 
in these sections has ‘been used in the sense contended for by the learncd Counsel, 
. namely, as distinct and opposed to a, petition: In my opinion, the expression, 
“application ’ has not been used in the sense contended for by the applicant in 
these sections.” Sections 270 and 276.throw a flood of light on this point. Section 


270 of the Act provides: a . 

“ Probate of the will or Jetters of administration to the estate of a deceased. 
person may be granted by a District Judge under the scal of his Court, ifit appears 
by a petition, verified as hereinafter provided, of the person applying for the 
same that the testator.or intestate, as the case may be, at the time of his decease 
had a fixed place of abode, or any property, movable or immovable, within the 
jurisdiction of the Judge.” . ee - 

Section 276 (1) of the Act is: 


| _ * Application for probate or for letters of administration, with the will 
shall be made by a petition distinctly written in English or in the language in 
ordinary use in‘ proceedings before the Court in which the application is made, 
with the will or, in the case mentioned in sections 237, 298 and 239, A copy, a 
draft, or statement of the contents thereof annexed, and stating........., i 


if the meaning contended for by the learned Counsel is to be given to the word 
‘ application ° occurring in section 276, nothing but confusion- will be the result, 
-The section uses both the expressions “ap rece and ‘a petition’ and also 
uses the expression, ‘ before the Court in which the application is made.’ From 
the language of the section, it is absolutely clear that the expression ‘ application ” 
has not been used as a formal proceeding as distinct from a petition, but has been 


the word ‘ application °: “ Making of: a request; est made.” Therefore, when. 
section go1 of the Act uses the word ‘ app ication.) dertataly it was not referring 
to the procedural aspect of whether it should be-in the form of an application as 
distinct from a form of petition and this is made amply clear, when sections 270 and. 
276 use the expression a petition’, while sections 301 and 302 and 192 and-193 use 
the expression ‘ application’ without the indcfinite article ‘an? preceding it. 
The absence of the indefinite article ‘an? is crucial in determining what exactly 
the sense in which the expression ‘ application ’ has been uscd in section gor. For 
the.reasons mentioned above, I am of the opinion that the contention of the leamed 
Counsel for the applicant that the word ‘application’ ing in section 301 has 
been used in the sense of “an application,” as distinct from “a petition ,” for the 
purpose of procedural aspect is- not maintainable. 

That being the case, the matter has to be verned only by the Original Side 
Rules of this Court. “As far as the Original Side Rules are concerned, Order g, 
rule 1 states: f 


`“ A suit shall be commenced by presenting a plaint to the Court or such officer 
as the Ohief Justice appoints ixn this behalf, all other proceedings shall be com- 
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menced by petition unless otherwise provided for by these rules or by rules framed 
under any special Act.” : 


Order 14, rule 1, states: 


_ “All applications in a suit or matter shall. be made to a Judge or to the Master 
as provided for by these rules upon a summons in Form No. 15 issued by such 
officer as may be appointed for the purpose.” 


Consequently in relation to the question before me, whether the particular. prayer 
under section 301 should be made to this Court in the form of “ an application ” or 
“a petition ” will have to be governed by the procedural rules of this Court, and 
according to the procedural rules of this Court, if it commences a proceeding; it 
maut beronly in Ihe forma of = penton but 1f 1t w made in a penig ; 
it can be in the form of an application. Consequently, the question tor considera- 
tion is whether this request made under section 30] of the Act can be said to be 
an application in a pending ing or whether it can be said to constitute the 
commencement of fresh proceedings under section 301 of the Act. Mr. Anantarama 
-Mudaliar, learned Counsel for the applicant, contends that there had been proceed- 
ings before this Court previously, namely, T.O.S. No. 6 of 1966 in which probate 
was granted to the executbrs appointed under the will and consequently this request 
under section 301 can be said to be a prayer or request made in a ing proceed- 
i I am unable to accept this contention as well. -Mr. Anantarama Mudaliar 
is not able to satisfy me, how the request for removal of an executor can be said to 
‘be an interlocutory application or application made in a pending proceeding. 
“The learned Counsel drew my attention to sections 302 and 307 of the Indian 
Succession Act under the former of which provision has been made for the giving 
of general-or special directions by-the Gourt to an‘executor or administrator, where 
probate or letters of administration in respect of any estate has or. have been granted. 
So also section 307 provides that án executor or administrator has power to dispose 
of the property of the deceased vested in him under section 211 either wholly or 
in part, in such manner as he may think fit, subject to the provisions of sub-section (2). 
Sub-section (2) enables the administrator to obtain permission of the Court for 
doing certain things. Therefore, basing himself on these two sections, the learned. 
Gounsel contends that if applications under those sections can. be considered to 
be applications in pending p ings equally gn application under section 301 
must also be considered to be one cin a pending proceeding. I am unable to 
accept this argument for the simple reason that sections 302, and 397 contemplate 
the continuance of the executor or administrator to whom probate or letter® of 
administration was granted by the Gourt and his obtaining permission of the Court 
or he being issued directions by the Court in relation to the admini: tration or, manage- 
ment of the estate and not for the removal.of himself. The removal is scparately 
and expressly provided for ofily under section 301. There is one other reason for 
the conclusion that a request made under section 301 cannot be said to be one made 
in a pending proceeding. Mr. Anantarama Mudaliar has, pointed out that in 
relation toa willexecuted in. the mofussil in respect of properties situate ip the 
mofussil, under the provisions.of. the Succession Act, there is no mnecd to obtain a 
probate; in stich a case if a request,is to be made to the High Court under section 
301, under which the High Court is the sole forum, „it cannot be said to be in any 
pending proceeding; it must necessarily constitute the commencement of fresh pro- 
ceedings, on the other hand, ifin relation to a will executcd within the original 
jurisdiction of thi, Gourt or dealing with the property situate within such jurisdic- 
tion, a probate has already been granted, then request under section 301 can 
be taken to be a request made or application made in a pending proceeding. Iam 
-unuble to accept this typeof interpretation of section 301, which is madu to depend 
upon whether the willin questionisone executed in thé mofussil or within the 
jurisdiction of this Court. Section gor can have only the same application 
whether the will is one executed in the mofussil or in the y .of Madras, without 
-intending any distinction with reference to the proced aspect. i 
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Under these circumstances, I:am unable to accept the argument advanced 
by the learned Counsel that the request made by him under section 301 in the parti- 
cular case must be treated as an interlocutory application in a pending procccding, 
namely, T. O. S. No. 6 of 1966. Probably one simple answer to this submission 
will be that T. O. S. No. 6 of 1966 is no longer pending on the file of this Court, 
having come to an end with the grant of the probate in favour of the executor con- 


. For these reasons, I hold that the present request made under section gor of 
the Indian Succession Act-in the form of an application is not maintainable and it 
has to be only in the form of a petition. wip 

SVJ. ——— Order accordingly. 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
Present :—MR. Justiag K. S. PALANISWAMY. 


Veerammal .. Appellant* 
è ; 


Transfer of Property Act (IV of 1882), sectién gi—Suit for redemption by purchaser ix 
execution of prior mortgage decree—Subsequent mortgages not a party to the prior suit— 
Whether purchaser enttiled to redeem the subsequent mortgage. 


That the Court auction purchaser gets all the rights of the prior mortgagee is un- 
disputed. Inasmuch as the mortgagor is also a party to such a suit and inasmuch 
as the sale takes place in his presence, it should be taken that the right, title and 
interest which he had in the property including his right in the equity of redemption. 
should also be taken to pass to the auction purchaser. When a second mortgage 
is created by the mortgagor, what is y mortgaged by the mortgagor to the 
second mortgagee is the equity of redemption. After such a second mortgage 
is executed, the Smi a redemption vests both in the mortgagor and in the 
puisne mortgages. t-is the reason why under Order 34, rule 1 of the Code 
of Civil ure a puisne mortgagee is considered to, be a necessary party to 
the suit filed on the’ prior mortgage, whereas in a suit by a puisne mortgagee the 
prior mortgagee is not a necessary party. If the miortgagor and the puisne mort~- 
gagee are impleaded in the suit filed on the prior mortgage, the whole of the 
equity of redemption is properly represented and the decree in such a suit would 
be binding upon the puisne mortgagee; but if the puisne mortgagee is not implea-. 
ded as a party and if the decree ends in a sale, his right as puisne mortgagee to 

` redeem the prior mortgage is not affected. Not only the puisne mo has 
the right to redeem the prior mortgagee but also has the right to sue for sale 
subject of course to the first mortgage. The puisne mortgagee may redeem the 
prior mortgage even though a suit to enforce the puisne mortgage is barred by 
limitation, because limitation for a suit for redemption is 30 years under Article 
61 (a) of the Limitation Act, 1963, while limitation for a suit to enforce a mort- 
gage is 12 years under Article 62 of the Act of 1963. : - 


The auction eee in execution of the prior mortgage decree occupies a 
dual capacity, that is, the capacity of the first mortgagee as well as the owner of 
the ity of redemption. In his first capacity he can use the first mo as 
a shicld against the second mortgagee. In the second capacity he can 
the subsequent miortgages. To acquire that right of redemption the consent of 
the subsequent mortgagee is not necessary. A mortgagor can assign his equity 
of redemption, and for such an assignment, the consent of the puisne mortgagee 
is not necessary. If such an assignment can be made by private negotiation, 
there is no good reason why such as assignment cannot take place by process of 
Court in execution of a money decree or any other decree. “All that the law safe~ 
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. guards in. favour of the puisne mortgagecis that his right as a puisie mortgagee 
shall not be affucted (1). to-redeem the prior mortgage and to sell the property 


for the amount duc on both the mortgages or (2) to sell the Property, ie 
the first mortgage. _- 


Held, that a purchaser in execution of a eerti obtained on a prior E 
in a suit to which the subsequent mortgagee is not a party is entitled to redeem 
the subsequent mortgage. 


Appeal against the Decree of the Gourt of the Subordinate Judge, Chingleput 
in Appeal Suit No. 324 of 1963, preferred against the decree of the Court of the 
District Munsif of Tiruvellore in Original Suit No. 165 of 1962. 


V. Somasundaram and P. Devadass, for Appellant. sats 
V. Vedantacheri, T. Raxgaswami ‘Ayyangar, for Respondent. ` 
The Court delivered the following . : 


Jopcment.—The point that arises for ET in this appeal filed by the 
third defendant is whether a purchaser in execution of a decree obtained on a prior 
mortgage in a suit to which the subsequent mortgagee is not a party is entitled to 
redeem the subsequent mortgage. Dvfendants 1 and 2, the owners of the suit 
a , had executed a simple mortgage over the suit pro in favour of one 

iswami Pandithan and subsequently, executed a usufructuary mortgage in 
pests of the third defendant, the appellant herein, under a document dated 17th 
June, 1953. Pakkiriswami’ Pandithar sued on his mortgage in O.S: No. 257 of 
1957 on the file of the District Munsif, Tiruvallur, impleading defendants ı and 2 
alone and- without impleading the third defendant, the subsequent mortgagee, 
and-obtained-a decree and ‘brought the hypotheca to sale.. The plaintiff purchased 
the suit property in Court auction and took’ possession in execution of the sale 
certificate.. The third defendant applied for and: obtained re-delivery on > the 
strength of his usufructuary mortgage. ‘Thereupon, the plaintiff instituted the 
suit for redemption of the usufructuary mortgage and recovery of possession. The 
third defendant contended that inasmuch as he was not impleaded as a party in 
the suit instituted by the prior mo , his rights as a puine mortgagee were not 
affected and that as such the plainti was not entitled to redeem him. ‘The trial 
Court accepted this defence ‘and dismissed the suit: But in the appeal filed by the 
panit the lower appellate Gourt reversed the judgment of the trial Court and 
ound that the plaintiff was entitled to redeem the usufructuary mortgage, and 
accordingly -granted the usual preliminary decree for A ‘it is i Restart 
this decision that the third defendant has preferred this appeal.. 


- Section 91 of the Transfer’ of Property Act entimerates the persons who may 
sue for redemption. Clause (a) of that section, which alone is relevant in this case, 
says that any person (other than the mortgagee of the interest sought to be redeemed) 
who has any interest in, or charge upon, the property mortgaged or in or upon the 

t to redeem the same, is entitled to redeem. The simple question in this case is 

ther the purchaser of the hypotheca in a suit brought on the prior mortgage 
without impleading the puisné m is a person having an interest in the pro- 
perty mortgaged or in or upon the t to redeem the same. ` In considering this 
question, it is necessary to know what ae is the right which such a Oourt auction 

purchaser purchases. That he gets all the rights of the prior mortgagee is undisputed. 
Tanida the mortgagor is also a party to such @ suit and inasmuch as the sale 
takes place in his presence, it should be taken that the right, title and interest which 
he had in the property including his right in ‘the equity of redemption should also 
be taken to pass:to the auction purchaser. When a second mortgage is created ‘by 
the mortgagor, what is really mortgaged by the mortgagor to the second mortgagee 
is the equity of redemption. After such a second mortgage is executed, thz 
equity of redemption vests both in the mortgagor and in the puisne ar ale 
That is the reason why under Order 84, rule-1 of the Code of Civil Procedure a 
puisne mortgages is considered to be-a necessary party to the suit filed on the prior . 
mortgage, whereas in a suit by a puisne mortgagee the prior mortgagee is not a 
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n party. If the mortgagor and the puisne mortgagee are impleaded in the 
suit filed on the prior mortgage, the whole of the equity of redemption is properly 
represented and the decree in such a suit would be binding upon the puisne mort- 
gagee; but if the puisne mortgagee is not impleaded asa party and if the decret ends 
in a sale, his right as a puisne mortgagee to redeem the prior mortgage isnot affected. 
Vide Muugappa v. Maridhachalam.1 Not only the puisne ag isle has the right 
to redeem the prior mortgagee but also has the right to sue for sale subject of course 
to the first mortgage—vide Debendra Narain v. Ramiaran?. The puisne mortgagee 
may redeem the prior mortgage even though a suit to enforce the-puisne mortgage 
is barred by limitation, because limitation for a suit for redemption is 30 years under 
Article 61 (a) of the Limitation Act of 1963, Corresponding to 60 years under Article 
148 of the Limitation Act of 1g08, while limitation for a suit to enforce a mortgage 
is 12 years under Article 62 of the Act of 196g corresponding to Article 132 of the 
Act of 1908. A E SE tion FS Fa i Stee 3 
One of the “questions that arose, for consideration before, the Full Bench in 
Mulla Vithl Sesthi v. Açhuthan Nair?, was what exactly does the auction purchaser at 
an execution sale in a suit filed on the prior mortgage withoyt impleading the 
subsequent mortgagee acquire. After an-exhaustive review of the case law, the Full 
Bench held that the purchaser in such a suit, whether he is the first mortgagee him- 
self or a stranger, does not acquire the rights of the mortgagor. as on the date 
of the first mortgage, but only those rights that subsist in him at the date of the suit 
(on the date of the suit instituted on the prior mortgage, the mortgagor had a part 
of the right to redeerh the puisne mortgagee, The Privy Council has recognised 
the principle in Sukhi v, Ghulam Safdar Khant, that the purchaser in execution of the 
decree obtained, on the prior mortgage acquires the rights of the prior mortgagee 
and the equity of redemption of the mortgagor. In Abdul Gaffer v. Sagum Choudhary® 
the same principle is reiterated. wo ae 
_ Mr. Somasuidardm appearing for‘ the appellant, third defendant, contended 
that all that the purchaser in a suit of the kind referred to above acquires is only the 
right of the mortgagee and he continues to be a mortgagee qua the puiime mortgagee, 
and that as such, such a purchasers not entitled to redeem the puisne mortgagee 
under the well recognised principle “redeem up and foreclose down”. In support of this 
argument he cited Nag v. € The heed aoe in that case, which is misleading, 
no doubt tends to support above Contention. But the facts of the case show 
that the puisne mortgagee sued on his mortgage first and- purchased the property 
in Court auction in execution.of his decree and thereafter the prior mortgagee insti- 
tuted a suit on his mortgage, without impleading the puisne mortgagee and bought 
the property in Court sale.. ` The question arose who among them was entitled to 
redeem the order. It would be seen from the dbove facts that on the date of the sale 
in execution of the prior gpa a the m r had no subsisting title 
inasmuch as his right, title and interest had already sold in execution of the” 
decree obtained on the puisne mortgage. Itis on account of that reason that the 
Court held that despite the auction sale in ex cution of the prior mortgage decree 
the prior mortgagee purchaser continued only to be a mor and that the right 
of the puime mortgagee to redeem the prior mortgage subsisted in spite of the sale 
held in execution of the prior mortgage decree. Caco ar i : 
The auction purchaser in execution of the prior mortgage decree occupies 2, 
dual capacity, that is, the capacity of the first mortgagee as well as the owner of the 
equity of redemption. In his first capacity he can use the first mortgage as a shield 
against the second mortgagee. In the second capacity he can redeem the subsequent 
mortgages. To acquire that right of redemption the consent of the subsequent 
mortgagee is not necessary. A mortgagor can assign -his equity of redemption, 
and for such an assignment, the consent of the puisne mortgagee is not necessary: 
If such an assignment can be made by private negotiation, there is nò good reason 


1 


1. (1948) 1 M.L}. 284: ALR. 1948 Mad, 412: --rga2- P.C. 11 atig. `- =F 
2 (1909) I. o Cal. 599 (1B). . AIR 1952 Pat. 321; + 
3 (1911) 21 ML. J. aig, ro~ - . AIR. 1953 Bom. ‘405. 
4. (1922) 42 M.LJ. 15: 48 LA. 465: ALR i i 
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why such an assignment cannot take place by process of Court in ‘execution of a 
money decree or any other decree. All that the law safeguards in favour of the 
puisne mortgagee is that his right as a puisne mortgagee shall not be affucted (1) 
to redeem the prior mortagage and 'to sell the property for the amount due on both 
the mortgages or (2) to sell the property subject to the first mortgage. A Bench 
of this Court has laid down in Sarocthama Rao v. Raja Row 'Safib+, that a prior mortga- 
gee who is-also the purchaser of the equity of redemption ‘can redeem, the puisne 
mortgagee even without his consent-and that the purchaser, who is also the puisne 
mortgagee, is entitled to redeem the ‘puisne mo. . See in this-cdnnection the 
decision of the Punjab’'High Court in Rattan Chand v. M|s. Prite Shah*, and also 
the Full Bench decision o the Allahabad High’ Gdurt in Ram Sanchi Lal v. Jarki 
Prasad*, Ane tk Ce aa vat eT as 

Mr. Somasundaram appearing for’ the appellant, referred to the Full Bench 
decision in Mulla Vittil Sesthi v. Achuthan Nairé, already referred to, in support of his 
contention that this being in substance a suit for possession, the plainff is not entitled 
to that relief. ` In that Full'Bénch ‘case, the first mortgagee ‘was the urchaser of the 
hypotheca ‘in execution of the decree c biained on his mortgage without -impleading 
the puisne usufructuary mortgagee. _After obtaining the sale certificate, the pur- 
chaser-mortgagee straightaway - sued for possession of ths property or in the alter- 
native for recovery of the money due to him under the prior morigage. It was held 
that the suit was not maintainable. But the facts of the instant case are different. 
The- plaintiff has not sued for possession only, but has prayed for redemption of 
the usufractuary mortgage and for recovery of possession. Itis not correct to contend 
that the suit isin essence for possession, ` The primary relief is redemption of thé 
usufructuary mortgage and once redemption is granted, possession automatically 
follows and therefore the suit is in essence ‘one for redemption. E 

It is next contended for the appellant-third defendant that the plaintiff should 
sue for the amount due under the first mortgage and also’to pray that in default of 
payment of the amount due under the ‘first mortgage it be that the third 
defendant is absolutely debarred of his right to redeem, the prior mortgage and he 
be directed to surrender.possession of the property, It was contended that if such 
a suitis filed, the third defendant will have an opportunity to redeem the prior mort- 

and that inasmuch as such an opportunity 1s not given, the right of the third 
defendant should not be prejudiced. I donot accept this argument. No authority 
is cited in sup of the argument that the only kind of suit which the purchaser 
in execution of the prior mortgage decree can file is a suit of the kind referred to above 
and no other suit. In Goverdhana Doss v, Veerasami Ghetti”, the plaintiffs were the 
prior mortgagee auction purchasers’ in a ‘suit filed on the prior mortgage without 
impleading the puisne usufructuary mortgagee, as in the instance case. They sued 
for reco of the money by sale of the pro ‘and prayed that in default of such 
payment, the usufructuary mortgagee be decla to be barred of his right to redeem, 
the prior mortgage. The trial Court directed the usufructuary mortgagee to redeem 
the [mortgage within the time specified and further declared thatifhe failed to do so, 
he was dcbarred ‘of his right to redeem the prior mo ~ In appeal Sir Arnold, 
White, O.J., and Moore, J., held that the reliefs were proper. It is not;the 
principle laid down in that decision that the only oom of suit in a case of this kind is 

te one in that suit. = 5 

Lastly, Mr. Somasundaram,. appearing for the appellant, cited Shanmugam 
adar v, Sivan Pillei*, and strongly relied upon it as supporting his contention that 
the suit is not maintainable. In that case, the facts are-a bit complicated. The 
question considered was whether the auction purchaser in execution, of the decree 
obtained by the first mortgagee without impleading the puisne mortgagee though the 
sale was held earlier is entitled to redeem the auction haserina sale held inexe- 
cution of the decree obtained on the puisne mortgage though held subsequently. The 
Nn a 


I. Epo MW.N. 608. . 4. (1911) a1 » 213. 
a. R. 1g6a' Pun. at 407,- 3 ee I.L.R. Mad. 537. 
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learned Judge, Kailasam, J. exeamined the question as-to what right was acquired 
by the auction-purchaser in ¢xecutjon of the first mortgage decree. At page 236 it is 
o : 


“ When a prior mortgagee suing to enforce his mortgage does not make the 
puisne mortgagee a party to the suit and brings the property to sale, the auction- 
acquires the rights both of the mortgagce and motgagor, and as assignee 
of the mortgagor-he may sue to redeem,the puisnc mortgagee. Under section 91 
the puisne mortgagee as an assignee of the equity of redemption has a statutory 
right to redeem: an earlier mortgage.” ; 
At page 237 it is -obscrved : Pe en tn : ; 
“ By not making the puisne mor a'party, the right to which the pui:ne 
mortgagee was entitled, cannot be taken away or the right of the purchaser with- 
. out notice be enhanced. Taking -all ‘the circumstances into consideration I 
am of the view that the right of the puisne mortgagee to redeem a prior mort- 
gagee cannot be prejudiced by a Court sale at the instance of the prior mortgagee 
without impleading the puisne’ mortgagee. Though in law the purchaser in 
the prior mortgagee’s sale as an assignee of the mortgagor is entitled to` redeem, 
his right to redemption in law or în equity cannot-prevail over the puime mort- 
gagee’s right to redeem.” i 
In the result, the learned Judge held that the purchaser in the sale held in 
execution of the first mortgage decree was not entitled to redeem the auction-pur- 
chaser in the sale held in execution of the puisne mortgage. a 
Mr. Rengaswamy Ayyangar, appearing for the plaintiff-respondent, contended 
that the above view is not correct having regard to the decision of the Bench in 
Sarcothama Rao v. Raja Rao Sahib}, in which the principle.is laid down that the 
auction” purchaser in‘execution of the prior mortgage decree is entitled to redeem 
the puisne mortgagee even though the latter had not been impleaded as a party in 
the suit filed on the first mortgage. He also referred to the observations of the 
learned Author Mulla on the Transfer of Property Act, Fifth Edition, at pages 606 
and 607, where the learned Author has -pointed out that in a case where the right 
of the puisne mortgagee to redeem the prior mortgagee and the right of the prior 
mortgagee as the assignee of the equity of redemption, as in the instant case, to 
redeem the puisne mortgagee come in conflict, the right of the prior mortgagee 
purchaser to redeem the puisne mortgagee takes priority.- ey view is supported 
by the decisions in Hasanbhai v.-Umapi*, Paras Ram Singh v. Pandohi?, and Ram Baran 
Chaube v. Bhagwati‘. In my view, it is unnecessary to express any opinion on this 
question in this case as there is no question of conflict of interest between two auction 
purchasers, one having taken a sale in execution of the first mortgage decree and the 
other in execution of the subsequent mortgage decree as in the case reported in 
Shanmugam Nadar v. Sivan Pillait. 1 have already pointed out that in the instant 
case the appellant is only a usufructuary mortgagee and without any more right. 
I am of the view that the lower appellate Court was right in holing that the 
plaintiff is entitled to redeem the usufructuary mortgage and recover possession. 
In the result, the appeal fails and is dismissed. There will be no order as to costs 
in this appeal. Leave granted. ; 





S.V.J. . Second appeal dismissed ; 
leave granted. 
1. (1921) M.W.N..603. --- als 4 (1925) LLR. 47 All. 751. 
: ILR. 28 Bom. 153. : 
3. ce LLR. 44 All, ihe . 5 E2 2 MLJ. 233. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. VENKATARAMAN, 
Nallammal 7 ~ Appellant * 


Y. 
Marimuthu Boyan and another f : - .. Respondents, 


Civil Procedure Code (V of 1908),Order 21, bas 32 (1) and emer of —Execution of a 
decree granting an injunction restraining the defendants from obstructing a passage of 
the plaint ff—Violation of infunction—Court if could direct removal of obstruction. _ 
While the machinery and remedy provided under sub-rule (1) of rule 32 of 

Order 21 of the Code of Civil Procedure, would cover cases of both prohibitory 
and mandatory injunctions sub-rule (5) of the said rule would apply only to 
cases of. mandatory injunction because it speaks of a positive act to be done by the 
judgment-debtor under the decree. It would not apply to a prohibitory mjunc- 
tion restraining the judgment-debtor from interfering with the plaintiff's right of 
way. The remedy provided under sub-rule (1).of detention in the civil prison 
or ‘attachment of property would be effective in normal cases.. But if it proves to 
be ineffective the decree-holder would have to file a eal suit for removal of the 
obstruction. 


‘In execution of a decree granting a prohibitory. ‘equation the eine cannot 
- give any direction to the decree-holder. to apply for removal of obstruction or 
have any ppl act done:at the cost of the judgment-debtor. .. The only remedy 
_, of tho holder of a decree granting a prohibitory ne is to resort to Order 21, 
_ Tale 32 (1) and not sub-rule S) 


- Appeal against the Order of the Subordinate Judge of Erode, Giga 18th April, 
1966:and made’in C.M A No. 9 of 1966 (B.P.No. 1830 of 1964 in O. S. No, 354 of 
1940. District Munsif’s Court, Erode). 


= y. S. Subramanyam for ‘Appellant... g 
-E Sarvabluman, and T.R. Mani, for’ Restondénts. 


The Court delivered the: following _ + 


. ' JUDGMENT. This Second Appeal ‘has been filed by. one Nallammal] and arises 
out of pro¢eedings (E.P.No. "1830 of of 1964) taken in execution of a decree in O.S. 
No. 354 of 1940 on the file of the District Munsif, Erode. The~ decree restrained 
Nallammal, who was judgment-debtor 3 in the suit, and the other judgment-debtore 
by a permanent injunction “from throwing rubbish or heaping mud, building- 
stones or other materials to the south of the gateway marked G in Exhibit TI (e), 
and in any manner obstru the access of the plaintiffs to their houses from the 
Local Fund Road leading to Bhavani through such gateway”. Put in plain 
terms, the decree directed that the judgment-debtors should not obstruct the access 
of the plaintiffs to their houses from the Local Fund Road leading to Bhavani 
through the gateway marked G in the Commissionr’s plan marked as ii TI (©), 
in the suit and attached to the decree. 


The plaintiffs fled an execution petition EP. No. 1830 of 1964 alles that 
prit to the injunction granted by the decree, the judgment-debtors and, in 
particular, the appellant wore obstructing their access to the house by putting up a 
CIOSS : ' : 


The appellant in her counter contended that it was not permissible for the decree- 
holders to invoke a decree which was passed-so long ago as in 1941, and that the 
execution petition was filed only because of recent enmity. She further relied on 
the fact in putting up the construction she had secured the permission of the Pan- 
chayat Board and that the decree-holders had not objected during the construction. 


fa 
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- An ex parte commission, was issued at the instance of the decree-holders and he 
filed a report Exhibit A-1 with a sketch Exhibit A-2 stating that a building bad been 
recently put up by Nallammal as indicated in the sketch Exhibit A-2 and that it was 
in Violation of the decree. He reports that a shed has been newly put up marked 
with blue boundaries in the plan Exhibit A-2 and with an opening indicated by the 
fetter G. He states that that place G where there is an entrance to the newly put 
shed would correspond to the gateway referred to as G in the plan Exhibit IT (e), 
attached to the decree, 


- . In the enquiry before the executing Court (learned Munsif) objection was 
sone | taken by Nallammal’s Counsel to the rt of he Commissioner on the 
ground that it was ex parte. The learned District Munsif gave an opportunity to 
Nallammal to have a commission issued again, but the opportunity was not availed 
of. Asa matter of fact, it will be seen from the report of the Commissioner that 
Nallammal was: herself present before the present Commissioner and went to the 
extent of showing, to the Commissioner an alternative way of ingress ‘and egress for 
the plaintiffs, . 

The learned District Munsif accepted the report of the Commissioner and.-held 
that there had been violation pf the decree. He gave her 10 days’ time to remove 
the obstruction and directed that if she failed.to.do so, her detention-in civil prison 


wilfully failed to obey it, the decree may be enforced in the case of a decree for 
an injunction by his detention in civil prison, or by the attachment of his property, 
-OT by bo tee ri : tae 


“Rule 32 (5): Where a decree for the specific performance of a contract or for an’ 
injunction has not been obeyed, the Court may, in lieu of or in addition to all or. 
any of the processes aforesaid, direct that the act required to be done may be 
done so far as practicable by the decree-holder or some other person appointed 
by the Court, at the cost of the judgment-debtor and upon the act being done the 
expenses incurred may be ascertained in such manner as the Court may direct 
and may be recovered as if they were included. in the decree.” . 


Nallammai preferred ana to the learned Subordinate Judge. The learned 
Subordinate Juge agreed with learned District Munsif and held that in violation 
of the decree for injunction Nallammal had put up a shed. He therefore upheld 
the portion of the learned District Munsif’s order that if she failed to remove the 
obstructions within a period of 10 days, she would be detained in civil prison. But 
the learned Subordinate Judge pointed out that the learned District Munsif was 
in error in giving opportunity to the decree-holder to file a separate application to 
have the obstruction removed at the cost of Nallammal. Following decision 
of Panchapakesa Ayyar, J., in Chinnabba Chetty v. Pih Chetty. the learned 
Subordinate Judge pointed out that though sub-rule (1) of 32 would cover both 
prohibitiory and mandatory injunctions, sub-rule (5) would apply only toa mandatory 
injunction because it speaks of the act required to be done which means a nositi 
act required by the decrce to be done by the judgment-debtor. It would not apply 
to a prohibitory injunction restraining the judgment-debtor from interfering with 
the plaintiffs’ right of way. It was not as if the decree-holder would he without a 
remedy because detention in the civil prison or the attachment of the Property of 


1. ILR. (1950) Mad. 764 : (1949) 2 MELJ. 705. 
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the judgment-debtor which could be had under aur ene) would in normal cases. 
be-effective, but if it proved to be ineffective the decree-holder would have to fille'a 
fresh suit for removal of the obstruction. To that extent the learned Subordinate 
Judge allowed the appeal of Nallammal. 4 


Nallarhmal hes preferred the second ‘appeal in so far as the learned Sub- 
ordinate Judge has. held that there was a violation of the injunction. The decree- 
holders have preferred a memorandum of cross-objections' in £o far as the learned 
Subordinate Judge modifled the directions of the learned District Munsif. 


The main contention of Sri Y. S. Subramaniam, learned Counsel for the judg- 
ment-debtor Nallartiinal, is that there has not been a clear localisation of the point 
described as G in the plan attached td the decree.’ He eccordingly prays that a 
commission maybe issued ‘once agdin to have the localisation. He submits that if 
the Commissioner’and the Court clearly indicate to the appellant which portion: 
of the building put up by her has to be removed, she would be prepared to comply 
with the decree. Learned Counsel submits that Nallammal is over 70 years and’ 
need not be sent to prison. ` ` 


_ Ona prior occasion karned Counsel took time to see if the déċree-holders could 
be persuaded to have an alternative right of way. ‘But the attempt has failed. 
I have therefore to dispose of the metter on the materials on record. 1 find that the 
Commissioner has localised the gateway G described in the decree and in the plan 
attached to the decree. I have satisfled myself about the correctness of this locali- 
sation by comparing the ‘plan Exhibit A-2 withthe plan attached to the decree- 
Broadly speaking. there is a triangular bit east of the verandah of the eo 
house. The point G is the southern boundary of the triangular bit in Exhbibit A-2, 
and itis also in the southern boundary of theplan:attached to the decree, the only 
difference being that in the plan attachcd, to the decree that boundary has a slight 
inclination to the north. In other words, while the southern boundary in Exhibit 
A-2, seems to nm east to west the southern boundary in the plan attached to the decree 
seems to run in the direction of west south-west to east north-east. The difference 
is-slight and it is clear that there has been a violation of the decree for injunction. 
Tt has also been observed that though an opportmity was given by the™ learned’ 
District Munsif to Nallammal to have the Commission issucd again, she did not. 
avail herself ofit: It does not appear that before the learncd Subordinate -Judge 
cither she put forth any such request. It is.too late to entertain the ,request at the 
stage of second appeal. The second appeal has necessarily got-to be dismissed. 
This however will not prevent Nallammal from persuading the decrcee-holders to 
accept satisfaction of the decree by limiting the demolition of the new construction 
to the extent required to allow the passage to the decree-holders. 


Regarding the cross-objections, the decision of Panchapakesa Ayyar, J., is 
clear. That has been quoted with approval by Viswanatha Sastry, J., in 
Remabrakma Sasiri v. Lakshminarasimham}, and also in Mulla’s Commentary to the 
Code of Civil Procedure. There are several decisions: taking the same view. I 
agree with Panchapakesa Ayyar, J., that Sgmpath ‘Chetty v. Sankara Tyer*, cannot be 
considered to have expressly decided the point because in that case’ the execution, 
petition had been dismissed in limine by ihe lower Court and the judgment of 
this Court set aside that order and remandid the case for disposal on merits. It 
was therefore not necessary to decide this «xpress point at that stage, -particularly 
when the reliefs under sub-rule (1) had also to be resorted to. i 


The appeal and the cross-objections are accordingly dismissed. No costs k 
The appellant will be given one month’s time from now to obey the decree. ~+ 


No leave. l , i 

R.M. — Appeal and cross~ 

i ; l -- objections dismissed . 

1. (1955) An.W.R. 578: ALR, 1957 Andh. a „3 -(1990) MW.N. E Bog. T 
Pra. 44 at 47. ae ra Paes sted - 





TE] BOORMAL v. ASST. COLLBCTOR OF CENTRAL EXCISE (Arisnaswamy Reddy, J.). 485 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mnr. Justice N, Kemanaswamy REDDY. 
Boormal E .. Appsllant* 

p. i 

The Assistant Collector of Qentral Excise Madras, 1.D.O,Madras. ... . Respondent. 
Customs Act (LU-of 1962), section 135 (b)—Foreign gold—Possession without licenco— 

Goes gold, whether having interest in tt or not—Punishable—Gold Control (Defence 

of India Rules, 1962), Rule 126-P (2) (ii) and (1v)—Possession by a carrier—Not 

frenishable —Rule -126-1 (11)—Person in possession of gold—Presumption, person is the 
owner, until contrary is proved—Materials available to prove the contrarp—Separate 
evidence if needed —Rebutial of the presumption. 

Whether the appellant had any interest in foreign gold which he was carrying, 
or not, he would be liable under section 195 (b) of the Customs Act which makes 
any person acquiring possession of or in any way concerned in carrying etc., 

iable to punishment on conviction. i i Í 

But the provisions contained in Gold Control (Defence of India Rules, 1962) 
indicate that what is controlied and regulated is the ownership of gold or acquisi- 
tion, possession or control of any quantity of gold. Mere possession of gold under 

-all circumstances, as the possession by a carrier, is not made punishable under 
i E j f 7 i f i l 
_ Ruk.1261 (rr) states that any person in possession or control of any gold, 
not being ornament, shall be presumed, until the contrary is proved, to be the 
_ owner thereof. This provision pre-supposes that it is open for a person: to show 
that his possession of gold is not as the owner thereof or a person having interest 
in it. This presumption indicates that Rule 126-I applies to owners of gold. 
If there are materials available before the Court, in spite of a man being in pdsses- 
sion of gold, that he is not the owner of gold, it can be taken in those circumstances 
- that the presumption provided under Rule 126-I is rebutted and the contrary is 
proved. Itis not necessary that the accused, to prove the contrary, should let in 
separate evidence. EG - 

_ Appeal against the Judgment of the Chief Presidency Magistrate of the Court 
of Presidency istrates, Egmore, Madras, in C.Case No. 24600 of the Calendar 
for 1966 dated. 14th March, 1967.. = 0 ns 

Dolis and S. Sundar, for Appellant. _ 

_ The Assistant Public Prosecutor, for State. 

. ‘The Court delivered the following » 

“i Jopoment :—The appellant, Boormal was convicted under section 195 (b) 
of the Qustoms Act, 1962 and Rule 126-P (2) (#) and (iv) of Gold Control Rules and 
sentenccd to undergo Rigorous Impre-onment for a period of six months under 
each of the two counts and in addition, he was also sentenced to pay a fine of 
Rs. 500 under the second count, by the Chief Presidency Magistrate, by 
his judgment dated 14th March, 1967. a eee ot ?, 

The prosecution case’ is briefly this : On information that one C Thampalal 

residing at 2/65, Ponnappa Chetty Strect, Park Town, Madras, was illicitly traffick- 
ing in foreign gold, P.W. 1, Sri R- Srinivasan, Inspector of Ountral Excise with the 
assistance of other officers raided the said premises at about 9 a.u.on i2th January. 
1965 after having obtained search warrant from the Gazctt'd Officer of the Depart- 
ment. The said pae searched in the presence of P.Ws. 3 V.K, Kuppachari 
who was having his goldsmith rhop opposite to the premi-es of Champalal and one 
A. Balu Chetty. As P.W. 1 and his officers were in the act of scarching the premises 
they heard a noise of a motor-cycle approaching the house. Thcy saw the appel- 
lant attempting to enter the premises and on secing him, Champalal was said to 
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have signalled to the-appellant, on. which the appellant got into his motor-cycle 
and sped away. P.W. 1, suspecting that the appellant might be involved in the 
nefarious activities in trafficking in gold, immediately took his motor-cycle which he 
had kept r0 yeards away from the premises and chased the apepellant and inter- 
cepted him after overtaking him. about three furlongs from the place of the said 
premises. The appellant got down from his motor-cycle. P.W. 1 took him back to the 
house of Champalal where the officers were. In the presence of P.W. 3 and other 
officers, P.W. 1 searched the two pockets of the trouser of the appéllant. Each 
pocket contained one paper packet, wrapped in handkerchief.. On: opening each 

t, it was found ta contain 20 pieces of gold bars each weighing 10 tolas bearing 
marks “John Mathoi made in London”. The appellant did not have either the 
invoice or licence to possess gold. P.W. 1 sezied the gold under a:mahazar and 
also the motor-cycle which the appellant had used while carrying gold. .The gold 
seized ‘from the appellant was found to be of 24-carat gold.- The appellant was 
taken to the office of Central ‘Excise and there, he gave a statement ibit P-5). 
to the Superintendent, Central Excise. „He also gave another statement (Exhibit 
P-6) wich was recorded by the Inspector. Subsequently, the gold was confiscated 
and a penalty was levied under the Indian Customs Act. . 


. When ‘qiiestioned by the’ lower Court, the ‘appellant denied that gold was 
seized ‘from him. He stated that he was not’residing in the house of Champalal 
but he was taking his bath and bed in that house. He admitted that at about 9-30 
A.M. on 12th January, 1965 when he was riding a motor-cycle in Ponnappa Che 
Street, he was stopped by a Gustoms Officer and was taken tọ the house of Chan 
He further stated that he told the officers that one Khader had given him two ts, 
the contents:of which he did not know and'showed those packets by taking them out 
from his‘pant pockets. He also stated that when the’ -packets were o there 
were gold bars in them. ' He admitted that hé gave statements, Exhibits P-5 ‘and 
P-6 before the Excise Officials but those statements were taken from him by force. 


Admittedly, the appellant was in possession of gold. He had no licence. . He 
would say that one Khader gave these packets and he did not know their contents. 
It is very difficult to believe his version on this aspect. When he was having these 

ts in his trouser pockets, he must have known that what he was having with 
im in the ‘packets was gold. He*must have. felt the heaviness of gold when. he 
was having it in‘his pockets and it must have aroused his curiosity to knów'às to 
what the packets contained. There cannot, therefore; be any doubt that he was 
in possession of gold with foreign markings. His case was that he las been catrying 
ld as requested by one Khader and that he did not have any. interest in it. 
ther the appellant had any interest in foreign gold which he was carrying, or not, 
he would be liable under section 135 (b) of the Customs’ Act.- Section 195 (b) 
of the Customs Act makes any person acquiring possession of or in any way concerned 
in carrying, removing, depositiong, harbouring, keeping, concealing, selling ‘or 
purchasing or in any other manner dealing with any goods which he knows or has 
reason to believe are liable to confiscation under section.111, liable to ish- 
ment on conviction. TR section oe carriers also. The learned Counsel 
appearing for the appellant is unable to challenge the conviction of the appellant 
m4 section 135 (i of the Customs Act. The conviction of the appellant under 
section 135 (b) by the trial Court is correct and it is, therefore, confirmed. - -. 

The learned Counsel for the ap t strenuously urges.that the conviction 
of the appellant under. Rule,126-P (2) (#) arid (i) of the Gold Control (in Defence 
of India Rules, 1962) cannot be sustained as he is only a . carrier and Rules 
will not apply to carriers of gold unless it is shown that a.person in possession of gold 
has certain interest in the gold itself. To appreciate the contention of the learned. 
Counsel, we have to necessarily. consider the object and the: scheme of the Gold 
Control in Defence of India Rules. The object of the Gold Control Rules ap 
to be to control, restrict and regulate the atquisition and possession of gold added 
country where as the Indian Customs Act restricts and regulates the import of gold 
into the country. The Indian Qustoms Act makes any person involved in any 
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manner in unauthorisedly importing gold into this country, liable for punishment. 
As already noted, it includes carriers also. The object and scheme of the Gold 
Control Rules is to prohibit the owners, the manufacturers of articles of gold and 
persons who have interest in it from dealing with it in any manner as they like with- 
out the authorisation by the authority mentioned in the Rules. Rule 126-B prohi- 
bits manufacture of articles of gold. Rule-126-C restricts the making of gold orna- 
ments. : Rules 126-D prohibits loans on hypothecation of gold. Rule 126-F requires 
dealers and refiners in gold to take licence. Rules 126-F and 126-G deal with returns 
as to gold and the maintenance of accounts by every licensed dealer and refiner. 
“Dealer ” is defined in Rule 126-A (c) as any person who carriés on, directly or 
otherwise, the business of making, manufacturing, buying, selling, supplying, distri- 
buting, melting, processing or converting ornaments and includes a person buying, 

ing, supplying, distributing, melting, processing or converting gold for the pur- 
pose of making or manufacturing ornaments, whether for cash or for deferred pay- 
ment, or for commission, remuneration or other valuatble consideration and also 
includes an undivided Hindu family, a local authority, company, society registered 
under the Societies Registration Act and co-operative society, club, firm or 
other association which carries on such business as mentioned above. Rule 126-A 
(4) defines “ refiner" as the owner or occupier of refinery. Rule 126-H restricts 
possession and sale of gold by a licensed dealer and a refiner, not included in the 
return. Rule 126-H Gj (4) restricts any person from buying or otherwise acquir- 
ing or agreeing to buy or otherwise acquiring gold, not being ornament, except by 
succession, intestate or testamentary, or in accordance with a permit granted by 
the Board in this behalf. ‘It is significant to note that Rule 126-H (2) (d) prohibits 
a person from buying or otherwise acquiring gold except by succession etc., etc. 
This indicates clearly that what is prohibited -is oe any interest in gold. 
Rule 126-I requires that every person, not being a er or refiner, shall -submit 
declaration as to possession of gold other than ornament. Rule 126-1 (2) provides 
the category of persons who have to submit declaration on behalf of a minor or a 
lunatic ; idol or a deity ; in respect of gold under the management of Court of 
Wards ; under the management of. any administration or receiver ; vested in an 
executor or an administrator of a will ; ofa firm, ofan undivided Hindu family ; 
of any public or private trust ; of a company incorporated outside India ; of a 
temple, mutt, church, mosque or any other religious institution ; of wakf ; and of 
any society, club or other association. Rule 126-I makes it clear’ that the declara- 
tion is to be made by a person who owns gold. Rule 126-I (10) prohibits any person. 
other than a dealer or‘a refiner from acquiring or having in his possession or under 
his control any quantity of gold remie to be declared under this rule unless such 
gold has been included in a declaration or further declaration made thereunder. 
Rule 126-I ga states that any person in possession or control of any gold, not being 
ornement, be presumed, until the contrary is proved, to be the owner thereof. 


A careful reading of the above provisions clearly indicate that whatis controlled 
and regulated is the ownership of gold or acquisition possession, or control of any 
quantity of gold. Mere possession of gold under all circumstances,.as the possession. 
by a carrier, is not made punishable under these Rules as is made punishable ‘under 
the Customs Act. This is further made clear by Rule 126-I (11) that any person in 
possession or control of any gold, may be presumed to be the owner thereof, until 
the contrary is proved. ‘This provision pre-supposes that it is open for a person to 
show that his possession of gold is not as the owner thereof or a person havi 
interest in it. This presumption indicates that Rule 126-I applies to owners of gold, 
If there are materials available before the Court, in spite of a man being in: posses- 
sion of gold, that he is not the owner of gold, it can be taken in those circumstances 
that the presumption provided under Rule 126-I (11)-is rebutted and the contrary 
is proved. It is not necessary that the accused, to prove the contrary, should let in 

In this case, rns ne consideration the evidence Iet in by the prosecution, 
there are materials to that he was not the owner of gold. QChampalal is the 
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resident of the premises raided by P.W. 1 and his . The appellant was only 
taking food and bed there. There is nothing to show that he was doing business in 
gold or in any other commodity. The evidence of P.W. 1 is that the appellant was 
carrying gold in his pant pockets on the motor cycle. I am, therefore, of the view 
that the appellant must have been only the carrier of gold and not the owner thereof. 
The conviction of the appéllant under Rule 126-P (2) (#) and (io) of Gold Control 
(in Defence of India Rules, 1962) is, therefore, set aside and he is acquitted of that 


In the result, the conviction of the appellant under section 135 (b) of the Indian 
Customs Act is confirmed and his conviction and sentence under Rule 126-P (2) (#) 
and (iv) of Gold Control (in Defence of India Rules, 1962) are set aside. So far as 
the sentence under section 135 (b) of the Customs Act is concerned, I reduce his 
sentence of imprisonment to the period already undergone and instead, I sentence 
him to pay a fine of Rs. 2,000 in default to undergo simple, imprisonment for three 
months. If the appellant had already paid a fine cf Rs. 500 under the second count 
of which he has been acquitted by me, that amount would be deducted from the 
fine of Rs. 2,000 payable by him under section 135 (b) of the Indian Customs Act. 
Time for payment one month, 


The appeal is partly allowed. a 
i V.S. a é Appeal partiy allowed. 





IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrice T. Rawaprasapa Rao. 


A. V: Guruswami Nadar (deceased) and others > Pétitionsrs* 


v. ` ssi 
Natesa Nadar. 7 ' : . «+ Respondent. ' 
Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 2 (6),- Expla- 
` nation, and section 2 (8)—Proceédings by chief tenant ae sub-tenent—D, of 

chigf tenant—Proper legal representatives to be brought on record—Who-are, : : 
- A chief tenant does not lose his primary status asa ‘tenant under the Madras 

Buildings (Lease and Rent Control) Act, 1960 merely because he has sub-let 
anc by virtue of the fiction set out in the Explanation to ne of the Act 
a relationship of landlord and teyant is created as between hi and his sub- 
tenant. He js only a landlord for certain specific purposes and for certain specific 
redsons mentioned in the Act. Hence, having regard to the language of clauses 
(6):and (8) of section 2, in so far as the legal re ntatives of a chief tenant are 
concerned, such of those members of the chief tenant’s family who were living 
: with him upto the date of his death, would only be the proper legal representatives, 
| who ought to be, brought.on record for purposes of further process to be under- 
‘taken -by:such legal representatives of the deceased chief tenant in proceedings 
filed by the chief tenant against the sub-tenant. . a i 
ı Petition under section 25 (i) (a) (i) of the Madras Act XVIII of 1960 praying 
the High Court to revise the order of the Third Assistant Judge, City Civil Court, 
Madras, dated rst May, 1965 and made in E.P. No. 221 .of'1965 in H: R. Q. No. 1544 
of 1961. ae 3 , i 3 : a 
` “E. Shanmugham and P. Murugaizan, for Petitioners. 
N. C. Rangaswamy, for Respondent.’ 
_ The, Qourt delivered the following l . 

Jupement.—The representatives of a chief tenant aggrieved by the order 

of the Third Assistant Judge, City Civil Court, Madras, who dircetcd that one 
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other party apart from the petitioners oh record should be impleaded to the prò- 

ings as a legal representative of the decedsed chief tendnt, have filed this Civil’ 
Revision. Petition canvassing the propriety and correctness of the.same. One 
A. V. Guruswimy: Nadar is admittedly the chief tenant of the premises in question.’ 
The ‘respondent is his-tenant.: The chief tenant’ secured an ‘order of eviction’in 
H: K. C2.No. '1544 of 1961 which was sustained in'dppeal. Therd were ancillary 
civil proceedings questioning the. correctness of the éviction ordér passed under the 
Madras Buildings (Lease and Rent Qontrol) Act, 1960. Such civil proceedings’ 
also proved- unsuccessful in so far as’the responilent is concerned." During this 
protracted’ period, when the chief‘tenant was confronted with ‘various. ; 
dhie or ‘the other, filed by or'at the'instance of the resporident, the’ Ke tual died 
leaying behind him petitioners 2, 3 and 4 in'this Civil Revision Petition as his legal 
representatives: The petitioners 2, 3°and 4’sought to’ bring themselves on record ‘as 
members of the chief tenant’s family, who had been living with the''chief tenant 
in the premises as such members of His family;upto the date of the death of the chief 
tenant. This petition filed by petitioners 2, 3 and 4 hereinafter referred to as peti- 
tioners, was opposed by the respondent on the ground that the wife of the respon- 
dent, who happens to be another daughter of the chief tenant, should “also be 
impleaded ;as_a; legal representative of the deceased chief tenant aml without such 
impletion, er process in execution cannot issue. This found acceptance with 
the learned City Civil Judge; who after hearing’tHe parties found that the wife of 
the respondent, one of the daughters of the deceased ‘chiefltenant, should -also bé: 
impleaded as one of the legal representatives of the deceased chief tenant. 


‘The main contention of the learned Counsel for the Petitioners, Who canvasses: 
the correctness,of the above order, is that the, chief tenant being a-tenant within. 
the fnegning of the Midas AE XVII of toghe ‘petitioners’ who E ARAA 
brought on record as thé. legel representatives of such a tenant, do satisty th require- 
ment of law and po irly section 2, clause (8) read with the ‘Explanation to 
section 2, clause (6) of Madras Act XVIII of 1960. On the other hand, the con- 
tention of the learned Counsel for the respondent is-that the chitf tenant is-a land- 
lord'in'so, far. a3 the. responderit is'concerned and that this is expressly provided: for 
in the, Explanahon ato section @, clause (6).d0f the: Act and that therefore,-the i 
or. the elaboration of the. word ‘tenant! as provided in section 2 (8) of the Act, 
cannot. be pressed into.. service to ascertain ab. to who: the legal representatives of 
a chief tenant are: The Explanation to section 2, clause (6) of the Act runs as follows: 

< ‘A tenant who sub-lets ‘shall be!decmed to be'a landlord within ‘the meaning 
1: òf this Act in rélation to-the “sub-tenfanis.% Fat es ) ote 8 
gr ee Sok ae PEO tee an See! Bae Gey S 
It is common ground that the chief tenait sub-let a portion of the premises +to the 
respondent. It, therefore, follows that by the operation of the fiction contained in 
the Explanation as above, the chief tenant is the landlord- vis-a-vis? the respondent. 
This, of course, is for certain specific es, In my. view, the chief tenant. does 
not lose his primary status as a.tenant unde Act XVII of 1960, merely because he 
has sub-Iet and by virtue of the fiction set ‘out above a relationship of landlord and, 
tenant is created as between himself and hid sub-tenant: If, therefore, the primary 
status of the chief tehant is maintain¢d throughout, ‘and in my view has to be main- 
tained, then the language employed in sectich 2, clause (8) of the Act gives a key 
to find a solution to the problem as to who ought to be considered a a legal repre- 
‘Sontative ofa chief tenant. In the instant case, it ig not in dispute that the petitioners 
were living with the chief tenant’as members of, the chief tenant’s family upto the 
date of his dcath, Such persons'aré ‘enumerated expressly ‘as legal representatives 
ofa deceased chief tenant. I do not fidd any difficulty in adopting this enumérative 
ation provided in section 2, clause (8) which scts out who the legal represen- 
tatives ofa deceased chief tenant are. It may be for purposes of convenience and 
for certain specific reasbns, that the Legislature has dubbed the chief tenant, with 
the status of a landlord so that-he could work out his rights under the special enact- 
ment as against the sub-tenant concerned. But that would not, in my view, be 
sufficient to change the status of a chief tenant to that of a landlord as is normally 
62 





490 _ THE MADRAS LAW JOURNAL REPORTS. (1969, 


and grammatically understood.- tt cannot be disputed that the chief tenant js 
not a landlord for all purposes: He js only a landlord for certain specific c purposes 
meee certain specific reasons mentioned in the ‘Act zvu S: ra: en tee 
con and ha regard io the tengunds of icHon 2, uses an , I am 
of the option im in © far ka to tatives of a chief t are cop- 
cerned, such of those members of the chief tenant’s family, who were ving with 
him upto the date of his ‘death would only be the proper lega] representatives, who 
ought tó be brought op record for purposes of further process to be ‘undertaken by 
such legal representatives ‘of the deceased’ chief tenant jn proceedings. filed by tho 
chief tenant against the sub-tenan an In this view, the ip proceeding? of the lower Court 
that the epost ‘wife ought to be imp leaded as one of the yepresentatives of 

£ deceased even ‘wag igt a nember of the tenant's family in the stict 
sive and ing wilt hy El he date Of Rs death appears to be one peed wie 
out jurisdiction sis 

It is, therefore, set aside and the Civil Revision Petition is: allowed. . No 
costs. Wo Bete 


V.K. aR a a on Petition allwbed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS: 
an PRisENT Mp. Jors Ķ, Verana: 


R. Venkataswamy baoa = another: - BS se a Petitioners* : 

E Nevaindas ali E Oooo. 4. Respondent. 

Givil Procedure Code (V of 1908), Order Fan | -rule als 29—Deru of. + Gourt TE 
' remit order -of lower- appellate- Ci tatute ‘affecting of parties comi 


Bes Sota tage Tid ot ahaa 1 ge C A D 
. 4 mo ne ae i 

Wea dae aves wade by toane Gace “(Supreme Gourt in the 
instant, case), confirming the remit order of the first ap te Court, and at‘ 
the, appellate’ stage a.new statute (Madras Act XIII of 1960}, aff.cting the 
rights of parties came into force, but. the appellate.decree took no notice of it, 
it would pot, br open to the trial Court, to’re-open the matter in order to give 
_ effect to the new statute. © > e Bt; 


. Petition under. section 115.of Act Y of 1998 praying thé High Court to revise, 
the order of the Court of the Additional District Mnnsif, Coimbatore, dated a 
July, 1967 and made in O.S. No. 116 of 1957. . 


M. R. Narayanaswamy, for Petitioner. oe 
R. Suadaralingem, for Respondent.” . u i 


The ‘Court delivered the following ~ i fies: ` ie 
Jopoment.-Defendants 1 ‘and 2 arè the petitioners, who seck to revise the 
order of the District Munsif of Goihibatore 1 re-opening i certain’ concluded proceedings, 
in order to give advantage tg the ndent òf the provisions of Madras Act XIII 
of 1960. The sa EL instituted ‘a suit for éjéctment of the petitioners ‘on the 
ground that they violated a condjtion of the lease not to build on the: land. 
The: petitioners ‘applied under section 9 of the Madras ` City Tenants’ Protection 
Act, as extended to Coimbatore District. This application | was contested , but it 
was eventually allowed; the ‘trial -Court determining’ the value ‘of the “land at 
Rs. 7,312-50. That Court passed a preliminary decree in the suif, giving time to 
the petitioners to depòsit the amount and ‘directing the respondent on such deposit 
to execute a sale deed in favour of the petitioners in respect of the land. There was 
an appeal by the respondent. The result of it was the Subordinate Judge considered 
that the value of the land should be fixed at Rs: UE and that since the petitioners 
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Had a right cldimed under section 9, ie suit should be remitied to the trial Court 
for making a pro order. The Subordinate Judge’ s view was that the preliminary 
decree ought to have béen.passed in A application under sectiòn 9 and not in the 
suit itself. There was a further ap ae the respondént, which was dismissed 
by Anantanarayanan, J. (as he ee i This judgment is Nareindas v. Venkata- 
swami Naidu, and was dated grd rae m A Letters Patent Appeal ; 


they 

of the Subordinate at ge rr tting the suit should be set aside. I may mention 
that neither the apptal before the he eagle Judge nor the Letters Patent Appeal raised 
any question as to the propriety of the quantum òf valuation arrived at by the 
Subordinkte Judge. The matter was taken up on further appeal by the petitioners 
to the Supreme Court, which allowed the same, s¢t aside the judgment in the 
Letters Patent Appeal and restored that of Anantanarayanan, J. Naraindas v. 
Venkataswami Naidu*, is the decision in the Letters Patent Appeal and Venkataswami v. 
Parasram Naraindas?, is that of the Supreme Court. Madras Act XIII of 1960 
came into force on ‘27th July, 1960. This Act amended the principal Act in two 
respects, 80 far as the present petitidn is ccncerned; (i) discretion being left in the 
Court as to the extent to be conveyed under section g and (#) the mode of arriving 
at the value of the land. The trial Court, in the context of these facts and 
apparently moved by the resputident,.ré-opened tht_qtestion of valuation and made 
an order to the effect that it would do so. This petition is to revise that order. 


It is not disputed for the petitioners that the final order in the prolonged liti- 
gation is that which was made by the Supreme Court on 27th April, 1965. What 
is urged for them is that it is, however, not open to the trial Court to review, aş it 
were, the remit order of the Subordinate Judge, which embodied a decision’as to 
the value of the property, and proceed to value the land afresh, as if it was open to 
it to do so. On the other hand, the contention strongly pressed upon me is that 
the result of the decision in the Letters Patent Appeal was to set aside the remit order 
as well as that of Anantanarayanan, J., and that the Supreme Courts judgment 
was confined only to the right of the petitioners under section 9, so that the order 
of the Subordinate Judge fixing the value of the property was, as a result, set at 

. On this process of reasoning, it is said that the reopening of the question 
of valuation by the trial Gourt is proper. 


It seems to me that the effect of the ie at aaa of the Supreme Oourt which set 
aside the judgment in the Letters Patent peal and restored that . of 
Anantanarayanan, J., is to confirm the remit ie of the Subordinate Judge, 
including the valuation of the property.. The question as to valuation, as determined 
by the Subordinate Judge, was never in dispute at any further stage. The appeals 
arising from that order were confined only to the neht of the petitioners ynder 
section 9. judgment in the Letters Patent Appeal took the particular form, 
because the oe of valuation was necessarily dependent upon such a right. 
Once the Supreme Court upheld the right of the petitioners, it necessarily, though 
impliedly, operated to restore and confirm the order of the Subordinate Judge in 
its entirety. That being the care, I think it is not within the purview of the trial 
Court’s jurisdiction, to go behind it and Pee to determine the panes of the pro- 
perty afresh. . 

Mr. Venkatarama Ayyar for the E invited- my attention: to Narayan 
Chandra v. Dinaterini Debi*, In my opinion, it is of no assistance in deciding 
the préseht case. In thit case the Original décree fled a time for payiiient. It 
was held that if the decree was altered or modifitd in -appeal, time ran from. 
date of the final appellate decree ör such other time that the final appellate ditte 
~- ee ee ee ee ee 
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. might fix, It was further inted out that, w the original. 

EAA deposit a certain ums 3 bp $ perkant tid period, was. dea rang te 
ft spel Court though it was jas Jater ued by the; 2 Court on remand, 

r deposit ran from the eae Page wah te iru and. ot 
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mate in’ ofr to give | efect to the. statute. The’ learned T Judeo observed i ur y; 
: baie . the: party. runs, the risk,of losing. -the benefit underithe Act if he-does 
~ not: urge before: the. appellate, Gourt, thé plea- which the.new énactment.gives hiin 
. >or if Kei Has O Obtained.» decree inthe cst Conrt, he file to. tiningyit-to {ts 


- motice.”? bsgess ads taste tun tah DiS aa UE SIT fe set er ne po 
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with regard to three months, out of this period, the tenant appears to have sent th 
rent by money orders, though not to the correct address of the: laridlord. This is 
rather curious, since the landlord claims that he was residing in practically the same 
premises, to the knowledge of the tenant, and that, there-was neither justification 
nor reason for the tenant to send the money orders to any ‘other ‘address. However, 
I am willing to assume that, with regard to the three months in question, the default 
cannot be characterised as ‘ wilful’, for thésimple reason that there’ was an attempt 
by the tenant to tender rent by money orders. 


But) there is, in any evént,’an unaccounted period of five months during which 
the tenant did not pay rent. The fact that the tenant deposited the rent subsequently 
and ane early, after the inception of the procecdings, may serve to extenuate his 
default in the sense that he might be now granted a reasonable time for vacating 
the premises. But, itis not a ground that the law can recognise for holding that a 
‘tenant who deposits such rent, is not guilty of ‘ wilful default ’ with regard to the 
period of default preceding the’ petition for eviction ; it is very clear from the Act, 
that there is no condonation on the part of the landlord, merely because he takes 
-the rents deposited into Court.’ s>. Sai RRS 

„The fact that the landlord had advance rent-with him, again, is no ground for 
holding that the tenant was not guilty of ‘ wilful default’. Hence, the three grounds 
relied on by the appellate authority, viz., (1) carlier rents sent by money orders, 
(2) arrears paid into Court after the petition, and (3) rental having been retained 
as advance, are not at all reasons that æ Court can recognise for holding that the 
default was not ‘wilful’. .This Court has repeatedly pointed out that ‘ wilful 
default.’ within the meaning of the statute,:implics‘a conscious or volitional failure to 
discharge obligations laid by law on a tenant, which also includes a ‘ supine indiffer- 
ence’ to those obligations. The default has to be characterised as ‘ wilful’, where 
there is no ground, that the law can take into account, to show that the default was 
not conscious or volitional. Naturally enough, each-case will have to be judged ‘on 
its merits, and the case may be different where the default has occurred with regard 
to a single month. But, where it occurs with regard to several months, as in this 
case, it is difficult to accept the argument that the default was not wilful. Accord- 
ingly, I allow the revision, ‘order the ‘eviction, and restore the decree of the first 
Qourt. However, taking into account: the circumstances of this care,’ the- tenant 
will have time for six months from to-day for-compliance with the decree for evic- 
tion. It is only if he fails to comply within this period that the decree shall be exe- 
cutable. Parties will bcar their own costs here. SET 


TOVE.. 3 ATS a eee Petition allowed. 
_- IN. THE HIGH.COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr: Justice K. VEERASWAMI. 
M/s. Glamour Saree Museum‘end'others= ¢ 7° tt 7 os - Petitioriets* P 


L 


4 A v.. hey ARE al i Yo s : ae oe Efit 
The” Tamil. Nadu Handloom Weavers’ Co-operative . Society , PET 
` Limited, Madras, represented by its Business Manager ;.,, Respondents.. `+, 
Maras Buildings’ (Eedsé and Rent Control) Act (XVIII of 1960), section 10, (3) (a) Gi} 
Slopes cg or ee Cae 4%, oe a A ae 
‘By the language employed än section 10 (3) (a) (iii) it-ia clear that if a landlord, 
74g eine on a. business in a.non-residential premises of his own that-will be a. 
_, bar to his,obtaining an qrder of eviction in respect of another premises. It does 
. pot appear to be-the intention of the proyision that the test 18, every ‘business 
, considered separately. It is not,as if,that jf a-lendlord is raire several businesses 
_.and is occupying a non-residential premises of. his own in which he is carrying on 
one.of the businesses, he is permitted by the provision to get possession of other. 





remah a nt 


g 4 i see ta ls oh ee San “5 eb : ' a an Forh 
ORP., Nos: 1293, 1436) eC. of- 1966- apura ~ Ly tis ie eee 6th November, 1968, . 
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non.-residential premises of his own for carrying on every one cf the othér 
businesses. ; 


. Petition under section 25 of Madras Act XVIII of 1960 praying the High Court 
to revise. the order,of the Court of the Third Judge, Cout of Small Causes, Madras, 
dated-9th February, 1966 and mads in R.R.A. Nos. 104 of 1965, 45 of 1965 and 173 
of 1966 respectively (H.R.C.Nos. 1102 of 1964, Rent Controller (I Additional), 
Madras). . 


E.C. Jacob, 8.K.L. Ratan, R. Vedantham, M.A. Chatala, M. Ramachandran, and 
K.G, Manickavasagem, “for Petitioners, 

C. Natarajan, C.N. Sivakumar, for Respondents. 
; The Court delivered the following 
. JUDGMENT :—Thé Courts below have agreed on: the scope of section. 10 (3) (a) 
(iii) of Madras Act XVIII of 1960 that the landlord oan take possession if he i 
nct carrying on a particular businces in a non-residential building of his own. On 
that view the Courts below ako thought that, since the landlord, which ia co 
operative eociety, was not carrying on the particular business in the premises in 
Pantheon Road Co-optex Saree Museum it was entitled to an order of eviction. 
The petitioners who are tenants in No. 188, Mount Road, contest that view and have 
filed thee petitions. 


-What persuadsd the Courts below ‘to take the view they did was that if the 
interpretation were otherwise it would be a permanent impediment to the expansion 
cf a landlord’s business. They also relied on the words employed: by the section. 


Section’ 10 (3) (a) (iii) reads : ` : : 

_ _ (3) (a) A landlord may, subject to the provisions of clause (d), apply to 
the Controlle: for an order directing the tenant to put the landlord in possession 
of the building— f ` 


Gii) in case it is any ather non-residential building, if tho landlord or his 


,- $00 is not occupying for purpos of a business which he or his son is ceriying on à 
. non-residential building in the city, town or village concerned which is his own : 
mT" Provided e pce So. Var avec oleveawd bears : ‘ 
Provided further that where a landlord hes obtained porsestion of a building 
. under this clause, he shall not be entitled to apply again under this clause...... 
(ii) in case he“ has’ obtained poséession of a' non-residential building, for 
possession-of another non-residential building of his own.” 
In my view the Courts below were not right as to the precise scope of this provi- 
sion. By its language it seems clear that if a landlord is carrying on a business in a 
non-residential premises of his own that wil] be a bar to his obtaining an order of 
eviction in respect of another premis¢és. ‘It does not appear to be the intention 
of the ‘provision that the test is every business considered separately. It is not as if 
that if a landlord is having several businesses and is occupying a non-residential 
pone: of his own in which he is carrying on one of the business, he is permitted 
y the provision to get possession of other non-residential premises of his own for 
carrying on eyery one of the other busihesses. If that were the intention, the second 
Proviso does not seem to accord with it. Nor would it be in line with the scheme of 
the conditions for eviction in reg of residential and other non-residential premises 
Covered by.sub-section (3) (4) (1) and (ii). © The second-proviso is explicit that Fa 
landlord has obtained an order under section 10 (3) (a) (i) or (ii) he cannot obtain 
dity futher order of eviction in ct ofany other non-residential premises of his 
own. What the sub-section provides is that the carrying on of a business by the 
landlord in his own non-residential biilditig is*the cst, and that does not in.m 
view; mert Sach business or a particular busines’: ` The phrase ‘a` business’ ' in 
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the provision has reference to any business and not each of the businesses. On 


that view, it-should follow that if the landlord,. in these cages, is carrying on Co- 
optex saree business in No. 34, Pantheon Rodd, which ié its own it will not be 
entitled to an order of éViction. ` ee ee tae 
But it is argued for the landlord that No. 34, Pantheon Road, is being used by 

it nly for administrative purposes, and the show room, in which sales arecarried 
on, cannot be regarded as a business carried on in the premises. If the bulk of the 
buijding is utilised, as contended for the landlord, for administrative purposcs aid 
nly a show room exists in a part of the building, it can fairly be assumed thet the 
landlord, having regard to the substance of the matter, is not carrying on Co-optex 
reo business in the premises. If, on the other hand, the finding is thet the Jendlgrd 
ig carrying ọn in the premises such business and the administretive activities are 
confined only to a portion of the premises, the landlord will, of course, be entitled 
to an order for eviction. ` The Rent Controller recorded a finding that the building 
in Pantheon Road was primarily an administrative Building housing all the adminis- 
trative organisations of the society, and, inthe show-room, in a portion of the build- 
ing, sales were effected with a view not to disappoint Visitors, resorting to the show- 
room. -The Lower Appellate. Court did not record a, specific finding on ,that 
question. It is therefore, necessary to remit the appeals to it forfresh disposal, 
ip accordance with this judgment, and to record a-finding on the question. _ if the 
parties so desire, the Lower Appellate. Court may record further eyidence on that 
The petitions are-allowed. ` The ‘costs will-abide the result. ~- = ao 

GH COURT OF! JODICATURE AT MADRAS. “* 


_ PRESENT :— Me. Spstice K. S, RAMAMURTI AND MR. Jusinice.K. S. PALANT- 


a 





Municipal Council, Tirunélv ‘li, through Commissioner Appellant”. 
P ee" gt ae LAUT arn aoa SE ee 
8.C.M. Haniffa and others DATA ees Respondents. ` 


Madras District Muriicipalities Act. (Kof. 1920), section 82 G>- Lew of propery tax— 
caplal to make it picca lodging fess of (ego proper ax Profi ans 


I 


q Se iz 

The scheme of the Act is to lévy the property tax upon the owner and the basis 
of assessment is the value of the hereditament or the Property in the hends of the 
owner. The anhual vahle is to be determined not with reference to tho :¥alue 
of the property in the hands of an occupier l.e., the value of the property to the 
. pwner 1s the basic standard in making tho sment under the-Act. - This featiire 
which is essentially different from the basis pf assessment ° under the English 
Rating Acts must be borne in mind in the proper interpretation of section 82 and 
in the application of the principles en cited’ in the ‘English decisions. From 
the earlust times, Under the Rating Actsin England, it is the inhabitant who is 
tixed and it is in respect of the value of his occupation that the rate is levied as 
distinct from the value of the-property to the owner. Under the District Munici- 
palities Act, the annual value is the anñuål value of the property belonging to the 
owner and the property belonging to the tenant, whether machinery or furniture 
will have to bc excluded. Further if the lands belonged to one mon and build- 
‘ings to another, property tax cannot be levied upon the annual value of the lands 
and the buildings put togethér. The property. tax will have to be assecced separa- 
retely. In this valuation, the yalué of machinery and furniture, even if provided 





* A.Nos. 105 and 106 of 1963 and 3.A.No. Coy ` ` gth March, 1969. 
1071 of 1981. case fat Be Ble u ie ae 
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by the landlord, should be excluded. , In all the States, the lawis uniform that’ 
“the proporties provided -by the, tenant, either ‘machinery; or furniture or’ any 
-other amenity will have to be extluded in'the dete 


` rental calculation of the tenant. ‘But that basis has not been- adopted eae 
r invests: his: 


, Amenities for putting ‘the property to a particular use, a lodging house. tis 
‘only aftér stich improvement, ‘alteration and treatment’ of the property by’ tHe’ 


is not on the property of the ‘landlord ‘but it ig essentially ¢ tax upon the profits 
of the business of the ténant and wouldalsc amount'to levy of prope ty tax upon’ 


owner. The main bagis;is the rent realised bythe, landlord, . i.e., the value of the 
sats i eee and not the value of the holding in the hands of the tenant 


and made, it suitablo,for particular purpose after, providing Farious amenities. 


. -= - Pi = e L 
„In determining the, a value, the v. of the property, in the hands of the 
“owner, its intrinsic v nana Ee A EA Aa tsr'iùto the’ aan uta- 
tion and the profits which a tenant would hope to make taking fie property od ini 


it is later on actually used. The intrinsic quality of the hereditament is one-thing. 
and the psrsonal capacity of potential tenant is a totally’different ond.” Whati 
--relevant is. the podal features and adaptability of.the hereditament. -.7 adati, 
enn Rares g í . oy SEA a Si a(t = oe ts 
* _ Though the municip while determining the annual rental value is not bound 
` by the actial rent paid by the'tenant, the feat fixed’ udes the lease deeds: Sen 
normally be taken as the best prima facie evidence inthe absence of proof that any 
-other element was-responsiblo for: fixing ip @ lower. rént. -If the muncipality 
. wants to enhance rent; there must be proof that a' hypothetical tenant intending 
to use the. property for.the same purpose. would pay more. If-the claim of the 
„n municipality based upon the-’ubsequent. use to which the. tenant would put the 
property in future were a ted it-will lead to:strange and anomalous results 
 besidgs serious hardship and injustice to “the owners.of the property. ve 
->i Held, basis of levy Of propetty tax'by'the municipality. ‘in thé instant’ cassi 
‘illegal. The property in the hands of the lessor ‘was the ortinaty: betes and 
that should be the basis of the assessment. ad aah ay Oe A 
Appeals Nos. 105 and 106 of 1963 :—Appeals against the decrees'of the Court 
of (Second Additional) District Munsif, Tirunelveli dated 29th November, 196] 
in O.S. Nos. 192 ‘and 193 of 1960... 3. Cee tee nae ; 
S.A. No.'1071 of 1961 :—Second Appeal preferred against the decree of the 
Court of the Subordinate Judgo, ‘Tirunelveli, dated 24th February, 1961 in Appeal 
Suit No. 172’of 1960, preferred against the decree of the Court of the District 
Munsif, Tirunelveli, dated 27th August, 1960 in O:S. No. 58 of 1959: 
G. Ramanujam, for Appellant. pit = 8G a na fas 
Nainar Sundaram for Respondents. eaten 
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The Judgment of the Court was delivered by 

Ramamurti, J—The common point which arises in all the three a k 
relates to the basis on which property tax is leviable upon the building, called Nellai 
Lodge, situate in Tirunelveli Junction. The Municipality is the appellant in all 
the three appeals. i 


The firm of S.C.M. Sheik Mohamed and Brothers are conducting a lodging 
house under the name and style of “ Nellai Lodge” in the premises in question as 
lessees thereof. The plaintiff in O.S.No. 58 of 1959 on the file of District 
Munsif’s Court, Tiranelveli, (out of which S.A. No. 1071 of 1961, arises), who is the 
owner of a portion of the premises, has leased out to “ Nellai Lodge ’’, 7 upstairs 
rooms, in Door No. 174/7 to 174/13 on a monthly rent of Rs. 210. The plaintiff is a 
brother of the partners of the firm and is also a partner thereof. The property tax 
levied upon the premises 174/7 to 174/13 which was originally Rs. 208-10 for half 
year, was enhanced by the Municipal Council, Tirunelveli, on the rental estimate of 
Rs. 768 calculated on the basis of the net income which could be secured by letting 
out tho 7 rooms. The claim of tho municipality was that each room would fetch a 
rent of Rs. 5 psr day ; making allowance for Vacancy rent for 20 days would be 
Rs. 100 pər room; Rs. 700 for 7 rooms; expenses for maintenance, advertisement 
charg2s, salaries of servants, etc., were deucted and the rental value thus calculated 
under section 82 of the District Municipalities Act was fixed at Rs. 708 por half year. 


The plaintiff in O.S. No. 192 of 1960 (out of which A.S.No. 105 of 1963 arises) 
is one S.C. M. Haniffa who is the owner of the building 174/A~4 to A-9, Nellaippar 
High Road in Tirunelveli Junction. He too has leased out the property to the firm 
of Neilai Lodge, of which he is also a partner, on a rent of Rs. 177-50 per month. 
The property tax originally was Rs. 42-81 and here too the Municipality raised the 
property tax to Rs. 208-47, in r of each room on the same basis calculated 
upon the income which this plaintiff would be recovering from the tenants as lodgers. 

e plaintiff in the suit O.S. No. 193 of 1960, (out of which A.S.No 106 of 1963 
arises) is one S.C.M.S. Mohammed who is the owner of Door Nos. 174/A-1, 174/A-2 
and 174/A-3 in Tirunelveli. Tho plaintiff has leased out these three buildings to the 
firm on a monthly rent of Rs. 100. Here too the Municipality seeks to levy property 
tax on an enhanced rate, on the basis of the annual rental income (of the individual 
rooms) which would be realised from the tenants or the lodgers. The case of the 
plaintiffs in all the three suits is that the Municipality is not entitled to levy property 
tax on the basis of the rent which the firm have been or would be collecting 
from the individual lodgers of the rooms, that what the Municipality is seeking 
to do is virtually levying tax upon the profits of Nellai Lodge in the hands of the 
individual partners and in that process the income is fixed and apportioned as 
between the several rooms taking the rental income received by theNellai Lodge and 
making allowances as to vacancies and for expenses. Second Appeal No. 1071 of 
1961 was filed first in this Court, and the two appeals from the decision in O.S. 
Nos. 192 and 193 of 1960 preferred to the District Court, Tirunelveli, have been 
Yo pira Court to be tried and disposed of along with Second Appeal No. 

o. 1071 o P i 


There is no dispute about the main facts that the fitm, after taking the building 
on lease had effected improvements and invested capital to make it a pucca lodging 
house, that there are 42 rooms in all, that the rooms are Tiniha with cots, 
necessary mattresses chairs, pillows,-bed sheets, tables, easy chairs, mirrors, that the 
rooms are also attached with bath room, wash basin, fans and that there arè also 
call boys rendering service. The rent which-the Nellai Lodge is getting from the 
lodgers is referable not only to the occupation of the rooms as such but it inctudes 
charges for all these amenities provided therein. It is again not in dispute that the 
rent which the three plaintiffs are getting as lessors is not a rearonable or fair rent 
and that those rooms if leased out as rooms, they would fetch higher rent from any 
third party. In all these three cases, documentary evidence has been adduced 
showing that the rent for which these rooms were let out by the leseors is the proper 
rent and that these rooms will not fetch higher rent. The Courts below in all the 

63 
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three cases, have found as a fact, on a consideration of the oral and documentary 
evidence, that the rent stipulated under the lease deeds is a fair rent and the lease 
deeds represent genuine transactions. No argument was advanced before us that 
similar rooms in the locality would fetch higher rents or that there has been any 
clever attempt on the part of the lessors to evade payment of property tax by men- 
tioning untrue recitals in the lease deeds. In other words, there is no controversy 
‘about the bdsic essential facts and the only point that was stressed before us related 
to-the question whether the Municipality can rely upon the rent which the Nellai 
Lodge collects from individual lodgers as the main basis for determining the correct 
rental value under section 82 of the District Municipalities Act (hereinafter referred 
to as the Act). - = 

Section 78 of. the District Municipalities Act is the charging section which 
empowers the Municipality to levy property tax. Section 82 which deals with 
the method of assessment to property tax is-on these terms : 


“ (1) Every building shall be assessed together with its site and other adjacent 
premises occupied as an PRES thereto unless the owner of the building 
18 a different person from the owner of such site or premises. 


(2) The annual value of lands and buildings shall be deemed to be the gross 
annual rent at which they may reasonably be expected to let from month to 
month or from year to (less a deduction in the caso of buildings of ten per 
cent. of that portion of such annual rent which is attributable to the buildings 
alone apart from their sites and the adjacent lands occupied as an appurtenance 

- thereto) and the said deduction shall be in lien of all allowance for repairs or on 
any other account whatever: - = 


Provided that— i : 
(a) in the case of g” Booy 
(i) any Government or railway building or = 


: (if) any building of a class not ordinarily let the gross annual rent of which 
cannot in the opinion of the Executive Authority, bo estimated 


the annual value of the Penne shall be deemed to be six per cent. of the total 

of the estimated value of the land and the estimated present cost of erecting the 
_ building after deducting for depreciation-a reasonable amount which shall in 
` no case be less than ten per centum of-such cost; and 


(b) machinery and furniture shall be excluded from valuations under this 
section.” . j i i 


(Sub-section (3) omitted as not'relevant.) 


The scheme of the Act is to-levy the property tax upon the owner and the basis 
of assessment is the value of the hereditament or the property in the hands of the 
owner. The annual value is to be determined not with reference to the value of 
the property in the hands-of an occupier, i.e:, the value of the property to the owner 
is the basio standard in making the assessment under the Act. “This feature which 
is essentially different from the basis of asseasment ynder the English Rating Acts 
must be borne in mind inthe proper interpretation of section 82and in the application 
of the principles enunciated in the English decisions. From the earliest times, under 
the Rating Act-in England, it is the inhabitant who is taxed and it is in respect of 
the value of his occupation that the rate is levied as distinct from the value of the 
property to the owner. Under the District Municipalities Act, the annual value is 
the annual valus of the property belonging to the owner and the property belonging 
to the tenant, whether machinery or furniture will have to be excluded. Further if 
the lands belonged to one person and buildings to another, property tax cannot be 
levied upon the annual value of the lands and the buildings put together. The pro- 
perty tax will have to be assessed separately. In this valuation, the value of machi- 
- nery and furniture, even if provided by the landlord, should be excluded. (In some 
other States, like Bombay, etc., the value of the machinery and furniture also is incla- 
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ded in the determination of the annual value). Butin all the States, the law is uniform 
that the propeities provided by the tenant, either machinery or furniture or any 
other amenity, will have to be excluded in the determination of the annual value. 
Section 82 (2) of the Act provides that the annual value of the lands and the buildings 
shall be deemed to be the gross annual rent at which they may be reasonably expected 
to be let from month to month or from year to year subject to certain deductions. 
This ts what is familiarly known as the spectre of the hypothetical tenant /.c., the rent 
which the hypothstical tenant might reasonably be expected to pay for the property 
in question. The proviso to this sub-section provides an alternative method in the 
case of Government or railway buildings or Paidia which are of a class not ordi- 
narily let and the gross annual rent of which cannot be estimated, the annual value 
of the premises shall be deemed to be six per cent. of the estimated value of the lands 
and the buildings at the estimated cost of erecting such building subject to certain 
deductions and depreciation. This valuation is called contractor’s method of valua- 
tion. Under normal circumstances, it is expected: that the Municipality would 
determine the annual value under the proviso l.e., the contractor’s methods, only 
in cases where it is not possible to determine the annual value on the basis of the gross 
annual rent at which the buildings may reasonably be expected to be let ; but it is 
not obligatory or compulsory upon the Municipality to resort to the proviso only in 
the contingency of the determination of the gross annual rent not being possible or 
impracticable. The Municpality has got the right to effect either the former or the 
latter method of assessment. In M. & S. M. Railway Co. Lid. v. Bezwada Municlaplity1 
the Privy Council affirmed the Bench decision of the Madras High Court reported in 
M. &S. M. Railway Co. Led. v. Municipal Council, Bezwada*, and held that the proviso 
to section 82 (2) of the Act does not impose a restriction in the power of the Munici- 
pality, that the method of arriving at the annual value by taking a percentage of the 
capital value is to be utilised only in the case of classes of buildings to which the pro- 
viso applies, and that the proviso does not affect the generality of the substantive 
enactment in the sub-section unqualified except in so far as concerns the partioular 
subjects to which the proviso relates. The Privy Council has held that the Munici- p 
pality is not precluded from adopting tho percentage of the capital value of the 
property as a method of ascertaining its annual value for imposition of property tax 
merely by reason of the fact that this method is specially enjoined in the particular 
instances mentioned in the proviso, In this connection, reference may be made to 
the two Bench decisions of this Court arising under the corresponding provision in 
the Madras City Municipal Act, section 100, sub-section (2) proviso. In General 
Committee, Madras Club v. City Municipal Counctl®, the Corporation attempted to 
levy property tax upon the premises known as Madras Chih on the capital value 
basis in the view that the Madras Club building was of a class not ordinarily let. 
On an appeal, the Chief Judge of the Court of Small Causes, accepted the contention 
of the Club and held that the premises should be assessed under section 100 (2) 
and not under the Pree: This view was affirmed by the Bench ona reference to 
this Court under t provisions of the Madras City Municipal Act. A perusal 
of the judgment of Rajamannar, C.J., shows that the proviso should be invoked in 
cases where the building is of a class not ordinarily let and that the mere fact that 
the building has not actually been let wes not sufficient to bring it within the proviso. 
i This Bench decision was followed in a later Bench decision in Addison Painis and 
| Chemicals ¥.Commissioner, Corporation of Madras‘. In that case the Corporation levied 
Property tax upon the premises of Messrs. Addison Paints and Chemicals (Private) 
td., Madhavaram High Road, Madras, on the basis of the capital value under the 
Proviso to section 100 (2). On a similar réference to this Court, the Bench held that 
the proviso was not applicable. Here too, the reasoning of the Bench, shows that the 
roviso was held inapplicable because the building is not of a class that could not be 
et and the fact that the building has not been factually let was not conclusive and 
| that if once it is proved that the ‘building is capable or of susceptible or suitable for: 
1. LLR. (1% -U:LR. TRIA. 113: - "3. (1984)1 MLJ. 671. tig 
bd amg he mya, “a n ur gh 
2 LER. (1941) Mead 1897: (I94HAM.L.J. 1897 1 VESLE TIT 





500 THE MADRAS LAW JOURNAL REPORTS. - [1969 


being let out that is sufficient to attract section 100 (2) of the City Municipal Act 
and rule out the provico. It is unnecessary to refer to other decisions teking a 
similar view in other High Courts on the interpretation of the corresponding provi- 
sion. Though according to the decision of the Privy Council referred to above, 
the Municipality is not obliged or compellable to adopt this or the other method, 
the main provision, section 82 (2) should normally be applied as that furnishes a 
safe and working rule of the spectre of the hypothetical tenant. The proviso ought 
to be resorted to only in exceptional cases like railway property dealt with in M. & 
S.M. Ry. Co. Ltd. v. Bezwada Munictaplity!. See Century Spg. and Manufacturing 
Co. Ltd. x. District Municipality of Ulhasanagar? Vide also the following observetions 
of Scott, Lord Justice, in Robinson Brothers (Brewers) Lid. v. Houghton and Chesteile 
Street Assessment Committee? >. 
** Where better evidence is in the circumstances of a particular hereditament 
impossible, resort may be had to either capital value or cost of construction, either 
` of which can, with appropriate corrections be converted into approximately equi- 
valent terms of annual value.” 
and also the following statement in Ryde on Rating, 11th Edition, at page 437 : 
. “Cost or capital value can only be referred to in the absence of the best evidence, 
namely that of actual rents, and even in cases where there are no actual rents, the 
evidence afforded by receipts and expenditure or by the assessments of comparable 
hereditaments will chien be a better guide to the hypothetical rent than cost.” 
Whichever method the Municipality adopts, the property, the value of which is 
determined is only the propeity belonging to the owner and no part of the property 
of the tenant should be included in the computation. In the instant case, we are 
concerned only with the proper application of section 82 (2) and there is no need to 
Consider the scope of the proviso. 
The question therefore is, what is the rent which a hypothetial tenant would pay 
to the premises in question. Mr. Ramanujam, learned Counsel for the Munici- 
pality urged that in deciding that criterion, the metal rent realised by the lendlord, 
though relevant, is not conclusive or decisive and that the rent of a hypothetical 
tenant should be determined by taking into account all the aspects of the metter 
including the potentiality of the property in question of being put to a particular 
use yielding good profits in the hands of the tenant. He urged that if the TOperty 
is such as to afford peculiar facility for the carrying on of a particular kind of iness, 
that facility would enhance the value of the building and if that business is likely 
to yield profits, those profits would constitute an important element in tho calcula- 
tion of the hypothetical tenant, as to the rent which he would be prepared to pey to 
the building in question. Learned Counsel urged that calculated in this manner, 
the rent which a tenant would offer would be the figure arrived at by the Munici- 
pality, i.e., to make a rough calculation of the room-rent which the tenent would 
realise from the lodgers every month making allowances for vacanciesfor a paiticular 
number of days every month and also making allowances for deductions (a) towards 
expenses incurred for services rendered to the lodgers (b) the interest upon the capital 
invested by the tenant to provide for the other amenities like furniture, electric EnS, 
wash basin etc., and also making allowance for a margin of profit to the tenant. 
He invited our attention to some of the decisions in Englend and India and a recent 
decision of the Supreme Court, the Bombay Race Course case, reported in Munici- 
pal Corporation, Greater Bombay v. R.W.I. Turef Club‘, in which the profit- besis-method 
was adopted by the Supreme Court in determining the rent which a hypothetical 
tenant would be willing to pay for tho premises. The profit-besis-method is the well- 
accepted basis and is one of the practical working rules, to determine whet a h 
thetical tenant would be willing to pay as rent of the premises to a hypothetical 
landlord who is prepared to let the premises as it stands with all the advante ges and 
disadvantages and with al! the special features, if any, which would enhance or 
if > oso seus eea aaaea 
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decrease the ental value in the mental calculation of the tenant. The cases relied 
upon by Mr. Ramanujam are clearly distinguishable as cases in which the property 
as available for letting and to be enjoyed by the tenant, was special building and 
adopted for particular purpose, particular trede or particular business like a hospital 
or a cinema theatre or even a race course or Public Licensing House—cases in 
which the property once let out, is straightaway put to the particular use, and 
employed in his trade or business, by the tenant. Our attention has not been drawn 
to any case in which the profit basis has been adopted where a building, as an 
ordinary building, is let out and the tenant thereafter invests his ce pital end does 
soverel things upon the property and also provides various emenities for putting the 
property to a particular use, a lodging house. It is only after such improvement, 
alteration and treatment of the property by the tenant thet the property becomes 
suitable for a particular and if the property tax is levied on the basis of the 
potential earning capaicty of the premises in the altered situation in the hands of the 
tenant the property tax which is levied is not on the property of the landlord but it 
is essentially a tax upon the profits of the business of the tenantand wouldalso amount 
to levy of property tax upon the property belonging to both the owner and the 
tenant which again is contrary to section 82. Under the guise of levying property 
tax it would not be competent to the municipality to levy tax upon the profits earned 
by the tenant in his business though the municipality seeks to levy and recover 
the tax from the owner. It is here the distinction in the law of Rating in England 
that tax is levied upon the value of the holding in the hands of the occupier es distinct 
from the owner becomes relevant as emphaised in the decision of the Supreme Court 
in Corporation of Calcutta v. Sm. Padma Debit. In thet cese the question ‘arose 
whether the Corporation of Calcuttainstimating the gross ennual rent at which the 
building might reasonably be let is bound by the rental value and the standard rent 
fixed under the Rent Control Act. The contention of the Corporation of Calcutta 
that the Corporation is not bound by the standard rent under the Rent Control Act 
and can adopt the standard of rent of a hypothetical tenant was not eccepted by the 
Culcutta High Court (Vide Calcutta Corporation v. Sm. Padma Debi? and on appeal the 
decision of the Calcutta High Court was affirmed by the Supreme Court in prefer- 
ence to the contrary view taken in Mongharam Jiwandas V. Municipal Corporation of 
The City of Bombay? and in the Madras High Court in Madurai Municipality v. 
Kamikshisundaram Chettiar. The following is the OPTE provision in the 
Ton Municipal Act, section 127-A of which is in similar terms as in the Madras 
ct : 

“ The annual value of land and the annual value of any building erected for 
letting purposes or oidinarily let shail be deemed to be the gross annual rent at 
which the land or building might at the time or assessment reatonably be 
exp ctcd to be 1 t from year to year less inthe caseof a building an allowance 
of ten per cent for the cost of repairs and for all other expenses necessary to 
maintain the building in a state to command such gross rent.” 

In interpreting the aforesaid provision this is what the Supreme Court had observed: 

“ We shall first look at the provisions of the section tc ascertain the meaning. 
The crucial words are ‘ gross annual rent at which the land or building might at 
the time of assessment reasonably be expected to let from year to yeer’. The 
dictionary meaning of the words ‘to let’ is ‘ grant use of for rent or hire’. It 
implies that the rent which the landlord might realise if the house wes let is 
the basis for fixing the annual value of the building. The criterion therefore is 
the rent realisable by the landlord and not the value of the holding in the hands: 
of the terant.” : . 

Thus it is seen the main basis is the rent realised by the landlord i.e. Tho valur of 
the holding in his hands and not the value of the holding in the hands of the tenant 
after he had invested capital and effected several improvements and changes and 
made it suitable for a particular purpose after providing various amenities. 





1. ie 3SCR.49: ALR. 1962 S.C. 151. 3. AJR. 1951 Bom. 320. 
2. LR. 1957 Crl. 466. ` 4 ILR. (1956) Mad: 530: (1955) 2 MLJ. 36. 
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~ At this stage we may refer to the decision in Secretary of State v. Madras Munici- 
pality 1 which arose under section 123 of the City of Madras Municipal Act on which 
also reliance was placed by Mr. Ramanujam. The Government had built and was 
maintaining a Lying-in Hospital at Madras on which the municipality assessed pro- 
perty taxon the basis óf rental of Rs. 1,000 a month; in appeal the Magistrate 
reduced the assessment to Rs. 7,920 having regard to the letting value of the buildings 
in the-neighbourhood and there was 2 reference to the High Court. On behalf of 
the Government, the contention was that the proper rental would be the rent which 
would be offered by other persons-who may require the building for ordinary pur- 
poses, i.e., purposes other than that'for which the building was specially built and 
adopted, while the contention of-the municipality was that the hypothetical tenant 
should be .a pérson who required the building for a special purpose and what the 
hypothetical landlord would demand-and obtain from that hypothetical tenant 
requiring the building for purposes for which it was built and was suitable, t.e. 
hospital. The Bench upheld the contention of the municipality and followed the 
principle enunciated in the leading decision in The Queen v. The School Board for 
London’ to the effect that insuch cases whore the building is constructed and adopted 
for a particular purpose, in order to find out what a hypothetical tenant will give, we 
must not take the man who does not want the premises for use for which the property 
was built, but wants to use the same for'some other p e but should take the 
hypothetical tenant who is prepared to take the property for the purpose for which 
it was built and that, it is only in the case in which it is not possible to find out such 
# hypdthetical tenant that it will be open to find out the rent which some other tenant 
would pay by using the property for the best subsidiary purpose. It may be relevant 
to extract the following -observations at page 43: 


“ Having these principals in view, we are of opinion that the Lying-in Hospital 
should not be valued at the rent which it would fetch if it were offered in the 
open market without reserve. Admittedly there is but one building in Madras 
specially eligible for use as a Lying-in Hospital, and it is occupied by the owner. 

. If the owner; the only person likely to require the premises, were excluded from 
the market, then the hypothetical tenant would take advantage of the absence of 
demand for it and pay no more than those, who require it for use other than as a 
hospital would chose to pay. No prudent, landlord, who is aware of the fact 
that only one pron requires tho building for use as a hospital, would offer it in 
the open market without reserve. . ; 


- Nor can any reserve rent which the landlord may arbitrarily demand be taken to 
- ropresent the standard valuo.: If such demand is far in excess of the special con- 
venience or benefit which the hypothetical tenant can expect to derive from the 
occupation, the tenant would prefer to rent less suitable buildings and adapt them 
‘ to his requirements, though at some expense, or to forego the special convenience 
if it is not indispensable. - -t . 


.. The standard value is then what a tenant requiring the building for use as a 
hospital would consider it, reasonable to pay from year to year rather then retort 
to renting a less suitable buildingand adapting it to his requirements at his expense. 
In this sense, the standard value is the higher reserve rent which the owner of the 
property offering it in the open market would reasonably demand and below 
which sum he would not.be willing to let.” i 


We do not see how this decision supports the:contention of the municipality. This 
decision lays, down the well-known principle that in estimating the rent which a 
hypothetical tenant may roasonably be expected to offer he would take into account 
all that would reasonably: affect the mind of the intending tenant with particular 
reference to the intrinsic quality of the hereditament t.e., its adaptability for a parti- 
cular purpose.: Even so, the principle underlying this decision is that for purpose’ of 
valuation the.value of the property to the owner is the standard in making the assess- 

aa E A — ” 7 : ` 
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ment—Vide the observations of the Supreme Court in Corporation of Calcutta v. 
Sm. Padma Debi, where Secretary of State v. Madras Municipality’, is referred to - 
with approval. 


Learned Counsel relied upon some English decisions in support of his contention 
that if the property affords opportunity for the carrying on of a profitable trade, that 
fact also must be taken into account foi determining the rent which a hypothetical 
tenant would pay. That principle is well settled and the question is only the appli- 
cation of that principle to the instant case. It is sufficient to refer to the decision of 
the House of Lords in Robinson Bros. w. Houghton Assistant Committee*, affii ming the 
decision of the Court of Appeal in Robinson Brothers v. Houghton Assistant Committee *. 
That case dealt with rating of a fully licensed public house in which the firm of 
brewers instead of letting the public house to a tenant, put a manager in charge 
of it and considerable quantity of beér sold in the premises was one that was brewed 
by the company. A large number of licenced public houses were occupied by 
brewers and managed by the managers in the employment of such brewers. In 
determining the rating capacity, the question arose whether the probable profits 
which a hypothetical tenant could make by selling in this licenced public house 
beer manufactured in his (tenant’s) brewery could be taken into account. Ina 
very earlier decision in Bradford-on-Avon Assessment Committee v. White’ which was 
followed by the subsequent decisions it was held that such profits which a hypothetical 
tenant would make could not be taken into account. This view was over-ruled 
by the Court of Appeal and affirmed by. the House of Lords. Reliance was placed 
upon the following observations of Lord Macmillan at pages 85 and 86: 


“ Jt is the rent which a hypothetical tenant might reasonably be expected to 

y- The hypothetical tenant may reasonably be expected to pay the rent which 
in the letting market for such premises would be offered as the result of the com- 
petition existing in that market. The valuing sue must gauge both the 
extent ofthe competition in the market andthe rent likely to 5 cffered. and 
accepted in that market. In the case of a public-house I can see no justification 
for including br: wors among the competitors but excluding the rent which they 
would offer. The motives which actuate buyers in a market may be of all kinds, 
but it is not their motives but their bids, that matter. In the case of trade 
premises, the competitors for the tenancy are presumably always actuated bya 
consideration of a profit which they think they can make by utilising the premises 
and they will have this in view when they make their. bids. The brewer who 
wishes the premises because he thinks he can make money by subletting them to 
a tied tenant is influenced. by perfectly legitimate business considerations. He 
offers the rent which he thinks it worth his while to pay to obtain the tenancy. 
Why should the rent which he is prepared to pay be excluded from considera- 
tion in fixing the market value of the tenancy. He is one of the competitors in 
the market,-and the figure which he-is prepared to pay is an element which ought 
clearly to be taken into account in arriving at the market price. © ' -= 


The reasoning in the judgments in the Bradford case* a to me 
to confuse two quite different" things. Where -as between landlord and 
tenant, personal elements extraneous “to the ordinary relation of lessor ` and 
lessee are introduced into the contract of tenancy then the so-called rent 
paid is not rent in the economic any more than in the legal. sense.. As the phras® 

there is present a consideration other than therent. Of this there is no 
Beket instance than the so-called rent paid by a tied tenant for the rent is arti- 
ficially reduced by reason of the personal restrictions imposed on him. -Conse- 
quently the tied rent is properly disregarded in determining what rent the 
hypothetical tenant might reasonably be expected to pay on ordinary terms. 
But the rent which a brewer is prepared to pay for the tenancy of a public- 


1. (1962)39.C.R 49 AIR. 1923C 3. 1938) 2 ANE.R. 79. 
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house because he sees his way to make a profit for himself by sub-letting it to a 
tied tenant is not vitiated by any such consideration as appliea between the 
brewer and his tied tenant. The brewer thinks that he can make a profitable use of 
the premises by sub-letting them to a tied tenant, and so is disposed to offer a high 
rent for tenancy. The object of making a profitable use of the premises is just the 
ordinary motive which actuates competitors in a letting market. Out of the attrac- 
tions which a public-house offers in the market is the facility of lettmg it to a 
tied tenant. As between the brewer and th» landlord to whom the brewer mzkes 
his offer of tenancy there is no question of any ‘‘ personal or temporary contract 
under which the business is to be carried on ” upon the premises such as the 
judges in the Bradford case: rightly say ought to be excluded from consideration. 
Not in taking into account the rent which a brewer would pay is there any 
violation of the principle that the valuation must be rebus sic stantibus. It is 
precisely because the hereditament is a public-house and is to continue to be 
used as such that it attracts the brewer’s competition. | 
4 a + + * Ga 


While, therefore, evidence as to the rents which brewers would be pr 
to A for the tenancy of a public-house, whether they propose to sublet it to a 
tied tenant or to occupy it themselves through a manager, is in my opinion both 
competent and relevant in estimating the rent which a hypothetical tenant of 
the public-house might reasonably be expected to pay, it by no means follows 
that the rent which could be obtained from a brewer is necessarily to be taken 
as the gross annual value.” : 
The principle underlying this line of cases is clearly distinguishable. The letting 
value of a lying-in Hospital or a well-equipped cinema theatre or a licenced public 
house or a well-equipped nursing hom; adapted for a surgeon stand on entirely 
different footing. In determining the annual value, the value of the property in 
the handslof the owner,.its intrinsic value and its potentiality undoubtedly enter into 
the cc mputation and the profits which a tenant would hope to make upon taking 
the property on lease would also be relevant. In the'instant case, the property 
in question belonged to three separate individuals and they were ordinary build- 
ings with rooms and without anything more. It is well-settled principle of rating 
that the property is to be considered in its existing physical condition and not to 
the mode in which it is later on actually used. In 32, Halsbury’s Law of England, 
3rd edition, page 67, section 95, it is stated: l : 
“ Actual conditions affecting property when yahucticn made. The rent which a tenant 
‘ couid afford to give is calculated rebus sic stantibus that is to say with reference to 
_ tne hereditament in its existing physical condition and to the mode in which it 
_ is actually used.” ` f : 
In Rydo on Rating (Eleventh Edition), at page 371, the basic principles cf valuation 
are set out. At page 372, the learned author while emphasising the relevance of 
the condition existing atthe time of the rating had observed: . 
“ And the house must be valued as it stands; a dwelling-house must be valued 
as such, and not at a higher value which it would possess if converted into a 
~ shop: the supposition of a tenancy ia only a mode of ascortaining the. existing 
* value to the existing occupier.” ahah 
This rule does not run counter to the principle that if a building is suitable or adapted 
and suited for a particular purpose; he., tho potentiality of a trade or business being 
carried on, that circumstance should not be taken into account. The intrinsic 
quality of the hereditament is one thing and the personal capacity of a potential ten- 
ant is totally different one: What is relevant is the ial features and adaptability of 
the hereditament. If ths property by itself is just like any other property the rental 
value cannot be determi with reference to the personal skill, capacity or the 
qualities of a potential tenant because he cannct be said to be a hypothetical tenant 
of the ordinary premises. This distinction between- the intrinsic quality of the 
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hereditament and personal skill and capacity of a potential tenant is well brought 
out in the following observations of Lord Parker of Waddington in Metropolitan 
Water Board v. Chertsey Union Assessment Committee >: 

“ Tt is true that in the Hertford case? Collins M.R. mentions the ‘user’ of the 
hereditament in question es an element of vaule- but it appears that he employed 
this expression as meaning ‘‘ Fitness for the purpose for which the hereditament was 

used’ In this sense the ‘user’ can legitimately be teken into eccount 
as an element of value, but the fact thet eny particular use is made of a heredi- 
tament is not otherwise material to its value.” 


fall the three landlords have combined togethcr and made the necessary alterations 
provided all these amenities and the services and the property is made readily 
available in the market as a full-equipped and furnished lodging house, the basis of 
rating would be entirely different and the stand taken up by the municipality may 
be justified. The hypothetical tenant that is referred to is not a tenant who would 
put the property to a particular use by reeson only of his special skill and capacity 
and by reason of his readiness to invest capital and take the risk. By way of aitastra- 
tion, we may refer to the decision in Globe Theatres v. Chief Judge, Small Cause Court? 
which dealt with the rating of a cinema theatre in Bombay and in which the principle 
of the English decisions was followed that if a tenant takes a premises particularly 
suited to him for a particular business, the profits which the tenant expects to make 
is a factor which may be taken into account in fixing the annual value. The locality 
of the theatre, the rent which the lessees of the theatres in the neighbourhood are 
paying, the accommodation in the theatre, the percentage of the different classes 
of seats its reputation for exhibiting cless pictures or otherwise are all relevant 
aspects to be taken into consideration 2s bearing upon the profits which would 
enter into the mental calculation of the hypothetical tenant. 


The decision in’ B. N. Ry. Co. v. Calcutta Corporation’ relied upon on behalf 
of the municipality is not of much relevance. There, the B. N. R. Railway Co., 
purchased certain extent of vacant land in the City of Calcutta in 1926, and had 
kept it in reserve, against the company’s future requirements; the Railway Officers 
Club was occasionally using the land for the practice of the game of golf, but not 
as a regular golf course. Th» contention of the railway was that the property tax 
should be levied on the basis that the hypothetical tenant would not be putting the 
property to any other use and must be presumed to keep the land vacant or at the 
most use it a8 an imperfect golf course as was done by the Railway Officers Club. 
The Privy Council (affirming the decision of the Calcutta High Court) did not 
accept this argument and held that the rental value should be on the basis of the 
value of the land in the neighbourhood without any conditions attached to the 
user of the property. The argument that the hypothetical tenant would be a 
tenant who was precluded from. using the property as a vecant land in the normal 
course was not accepted. We do not see how this decision helps the appellant. If 
the property at the time of the lease was a well-furnished and well-equipped lodging 
house but the owners kept it vacant for some precarious occasional use, the position 
may be different. The property in the hands of the lessor was the ordinaiy building 
and that should be the base of the assessment. i 

The Bombay Race Course case reported in Municipal Corporation, Greater 
Bombay v. R.W. 1, Turf Club’, too is not of any assistance to the municipality. 
The Bombay Race Club, after taking the land in question on lease from the Corpo- 
ration of Bombay converted it into a pucca race course in respect of which huge 
investment had been made. There, the property was in the hands of the owners 
themselves, i.e., the race club. The annual rent of the Jand in question had to be 
worked out on the basis of what a hypothetical tenant would be willing to pay as 
rent to the hypothetical landlord who was prepared to let the premises, the entire 
tace club as it stood, with all the advantages and disadvantages relating to such 
he ce DET EO ESE 


: 7 : 
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remises such as the situation, the nature of the property, the obligations and liabi- 
Fities attached thereto and all the other features which would enhance or decrease 
their value to such a tenant. The municipality adopted the profit-basis method 
or the profit earning capacity of the premises for determining how the mind of a 
hypothetical tenant would work taking into account the gross receipts and the 
debasement in other words, what rent a hypothetical tenant would offer, taking 
into account the admissibile deduction and also leaving a reasonable margin of 
profit for the tenant. On behalf of the Race Club no dispute was raised and the 
Club accepted the profit basis method as the proper ono in determining the annual 
value. It ison that concession of the Race Club that the whole discussion proceeded; 
the controversy centered round only on the aspect of the permissible deductions 
out of the gross income. A ; 

Even assuming that in the instant ‘case, a Hypotherical tenant could be presumed. 
to have made his own schemes of using these three premises 28 one ee lodging 
house, the rent Axed under the three lease deeds will have to be taken £s the rent 
for which.the properties could be reasonably be expected to be let to such a category 
of tenants ing allowance for all the expenses and deductions, cost of investment, 
depreciation, et. in Robinson. Bros. v. Houghton Assistant Committee already referred 
to). Though the municipality while determining the annual rental value is not 
bound by the actual rent paid by the tenant, the rent fixed under the 
lease deeds should normally be taken as the best prima facie evidence in the 
absence of proof that any other element was responsible for fixing upa lower 
rent., If the municipality wants to enhance the rcnt, there must be proof that 
a hypothetical tenant intending.to ute the property for the same purpose 
would pay. more. It is not the case of the municipality that properties 
similarly situated with similar advantages can reasonab y_ be let for a higher 
rent; again itis not the case of the’ municipality that the rent fixcd under 
the several lease deeds is not an adequate or reasonable rent or there has ‘been eny 
deliberate under’ valuation. If the claim of the municipality based upon the subte- 
quent use to which the tenant would put the property in future were accepted it 
will lead to strange and anomalous results besides serious hardship and injustices 
tæ the owners of-the property. For instance -a lease of the building may be for a 
period, say 15 or 20 years, fixing, a rent of Rs. 100 per month and at that time when 
the property is leased, ‘that particular rent of Rs: 100 per month would be quite 
reasonable: because the ‘property may be unproductive and unimpressive latid or 
building.’ The tenant by his skill and investment of large capital may put the 
property to a totally different profitable use. If at that stage t.e., in’ the altered 
condition, property tax is levied on the basis that a hypothetical tenant would take 
the property on ‘lease for a much higher'rent, say Rs. 500 per month, the rent which 
the landlord had already stipulated for 16 years, Rs. 1,200 per annum, may not 
be even sufficient to pay the enhanced property tax. ‘So far as the lessor, the owncr 
is concerned, he having entered into a binding Icasc for a period’ of I5 OT 20 years at 
a rent of Rs.:100 per month, could not recover anything more by way ofrent. The 
rent fixed by him in the then condition of the property was quite reasonable; per- 
haps the maximum. If the municipality is permitted to levy property tax on the 
basis, say Rs. 5,000 per annum, the tax would completely consume the entire 
rental income which the owner may be: getting, thus virtually amounting to depri- 
vation or destruction of the property itself. There is no use owning the property 
without getting any return by. way of its income. . Take for instance another Ulus- 
tration: A person may own a building, i.e., a house, available for letting. The 
muncipality may seek to levy property tax not on the actual rent for which it wag 
previously let out but on a different basis on the ground that a rerourceful tenant 
with skill and capacity would invest capital ‘and labour over this property making 
it suitable for a hotel (because there is no hotelin the neighbourhood and make a 
calculation about the rooms and accommodation available and the probable 
rent, arrive at the gross'income, make allowances for expenses, ‘margin of ‘profit 
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and determine the rental value on the basis which a hypothetical tenant would offer. 
In the case of some other building which was till then used as a hotel, the municipa- 
lity may seek to levy property tax on the basis that a resourceful hypothetical 
tenant would convert that building, though up till then uscd as‘a hotel, into a 
profitable nursing home because.there is no nursing home in the neighbourhood 
and the rental valuc determined upon what a hypothetical tenant, with the assistance 
of a Icading surgeon would offer as rent. One can visualise innumerable such 
circumstances and contingencies in which this power of taxation can be used by the 
municipality in.a most oppressive manner which would. be worse than even con- 
fiscation of property. .It is because of this harsh and unjustifiable result that 
the decisions have emphasiscd-the basic distinction bstwcen .1ntrinsic qualities of 
the hereditement and the personal capacity and qualities of a. potential tenant- 
We may refer to the following statement of the law in Graham Eyre’s Rating Law 
and Valuation (1963 Edn: at page 46); i E 
‘The fact that a particular occupier, as a result of his skill and ability, makes 
more profit than would usually be made on the hereditament must not be reflected tn the 
assessment of renta{ value. Profits are not reteable.. However, in cases where there 
is no or insufficient rental evidence a consideration of what profit may be or is 
made on the hereditament -might ‘serve -to indicate what rent a tenant would 
give'to have the opportunity to making the profit. Just asthe ial skill of 
the particular- occupier 'to make extra profit must be dis-regarded-so must the 
failure of the actual occupier to take profit available to him be ignored.” 
Reference may be made to a Bench decision of this Court in Salem Municipal 
Council v. Subramaniam’, in which the facts were somewhat similar, and which lends 
considerable support to the respondents to the instant case. ‘In that casé, a drama- 
tic house which was later on converted into cinema house in the year 1926, belonged 
to one Angappa Pillai and his nephew Velayudham Pillai. The premises was 
rented out together with the machinery and furniture etc. to a firm one Oriental 
Talkies on a daily rental of Rs. 20. Velayudham Pillai was a partner in this 
Oriental Talkies. In the family partition, the Cinema house fell to the-share of 
Velayudham Pillai, subject.to the lease in favour of Oriental Talkies, ` with the 
result that Velayudham Pillai was a partner of a lessee firm and at the same time 
the owner of the building f.e., the lessor of the building. Out of the monthly rental 
of Rs. 600 for the cincma house ‘calculated at the rate of Rs. 20 per day, the 
municipality had apportioned Rs. 150 as the rental for the furniture, Rs. 350 rental 
for the machinery and Rs. 100 for the rental of the building and on this basis the 
rental value was calculated at Rs. 1,110 and assessment levied on that basis: Later 
on, the municipality attempted to levy property tax on the basis that the income 
received for the theatre would be Rs. 5,000 2 month. Large amounts were paid 
as property tax by- Velayudham Pillai under protest and his son Jater-on filed a 
suit attacking the levy as illegal and asking for refund of the tax illegally collected. 
The Bench held that the levy of property tax by the municipality in this manner 
taking the income which the Oriental Talkies, the firm, was gettmg, was illegal and 
was not the proper basis. The Bench has pointed out that what the municipality 
had done was to have illegally equated ths profits which ths party was earning as ths rental 
for the building and that the municipality had commitied a serious factual ervzr in : 
so equated partnership profits as rental. In that case too (as in the instant gab 
it was not the case of the municipality that the rental’ of Rs. 20 per day i.e., Rs. 600 
per month payable by the firm, Oriental Talkies, to the owner Valayudham Pillai 
was not a fair and adequate rent. The mumicipality accepted that was the fair 
rent, but nevertheless attempted to levy property tax on the basis of the profits 
of the firm which was negatived. Dealing with this question, the Bench observed:— 


“ Turning. to the enhanced assessment in regard to which refund is asked for 
in paragraph 15 of the plaint, there cannot be the slightest doubt that the basis 
of the levy -viz, that the owner Velayudham Pillai was getting a rent of Rs: 5,000 





1. LL.Re (1958) Mad. 550 : (1958) 1 BLL J. a7. 
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per mensem was totally incorrect -First of all, this is a factual error. The 
Gommissioner had before him the agreement of partnership, Exnibit A-21. 
That document clearly shows that the Oriental Taklies was to pay a monthly 
rental of Rs. 600 for the theatre as usual to the owner Velayudham Pillai. Then 
under the partnership formed for. exploiting the building by putting on boards 
dramas by the Krishna Nataka Sabha, Velayudham Pillai and Muthukrishnan 
Chettiar two of the partners, were to receive 25 per cent of the taking minus 
certain on the foot of their contribution to the partnership, viz., Oriental 
Talkies placing at the disposal of the Krishna Nataka Sabha their entire staff, 
furniture, electric sage ate lamps, undertaking of the sanitary arrangements, 
maintenance charge o ee ee ee iciaplity that 
aolwithstanding the sum of Rs. Goo being expressed as rentral” to. the omner clayudham 
Pillai, the real rental wat something else. On the other hand, the Commissioner has equated 
the partnership profit as the rental for the building. This was ‘sought to be supported 
on the ground of the Commissioner’s proceedings Exhibit B-19 wherein he refers 
to, the accounts and an alleged statement by K. R. Ramaswami. In the case of 
the former the accounts have been totally disbelieved by the Commissioner and 
therefore the accounts cannot be made the basis for determining what. was the 
actual. rent paid by the Nataka Sabha to Velayudham Pillai. In regard to the 
alleged statement said to have been made by K. R. Ramaswami it is not clear 
whether, that gentleman was thinking of the entiré amount which had to be paid 
to Oriental Talkies or the rent payable to Velayudham Pillai. Jt was a factual 
error therefore on the part of the Commissioner to have equated ths parinership profits with 
the rental.” : ; ne 
The aforesaid reasoning clearly governs the instant case. 


Reference may also be made to the judgment of Ramachandra Tyer, J., 
as he then was, in V. $. T: T. H. Madarasa v.. } elapalayam Municipelity!, in which 
it was held that property tax cannot be levied on the basis of licence fees levied in 


For-all these reasons, we have ‘no hesitation in holding that the basis of levy 
of property tax by the municipality in the instant case is illegal. This is a clear 


in which the provisions of the Act had been contravened and the municipality has 
taken an erroneous view, clearly coming under section 354 Pi This is not a 
( t appeal against th 
order of the assessing authority. The principle as to when a suit ia matitáinable 
is well-settled and there is no need ‘to refer to the cases in detail. - (Vide Salem 
Municipal Council v. Subramanian*, and Municipal Council, Tenali v. Sri Rama’ Talkies, 


For all these reasons the A peal Nos. 105 and 106 of . 1963 and the Second 


Appeal No. 1071 of 1961 are dismi with costs throughout. The three suits 
decreed as prayed for. rok A aa 
pee "Appeals dismissed. 


1. LLR. (1959) Mad. “y (1959) 2 ML. 2. IER (1958) Mad. : (I E 
ge: ALR. 1959 oe E Ss # Bs (1960): 2 Aa oe (1958) I M.LJ. 217. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ee gaa :—Mr. Jusna K. VEERASWAMI AND Mr. Justiog N. KREANASWAMY 
DY. i ‘ i ` 


The Weavers Mills Ltd., Rajapalayam, through Managing 


v. 
Balkis Arnmal and others , l ; .. Respondents. 
Civil Procedure Gods (V of 1908), section 11—Fraud, when can be a or vacating an 
ieg j be a ground fo mene 
Company—Promoter of company. undsr incotporation—Legal position of, vis-a-vis ths laiter— 
. Purchase of immovable property by promoter on behalf of company under incorporation— 
If passes on to company when incorporated without 4 conveyance in writing in this behalf. 
That extrinsic fraud alone can be a ground for setting aside an carler judgment 
has been well settled. Suppression of evidence and even negligent conduct in the 
prior litigation would not be proper grounds for setting aside an earlier order. 
Obiter :—Whilc it may be acceptcd that a promoter is neither an agent nor a 
trustee of the company under incorporation, in respect of transactions entered into 
on behalf of it, he stands in a fiduciary position. The legal position of a promoter 
in relation to his acts, particularly purchase of immoveable properties, on behalf 
of the company under incorporation is a peculiar one not capable of being brought 
into any established or recognised norms of the law. But at the same time it is 
_ impossible to deny that he does stand in a certain fiduciary position in relation to 
the company under incorporation. When he does certain things for the benefit 
, of it, as for instance purchase of immovable property, he is not at liberty to deny 
that benefit to the company when incorporated. “In such a case the benfit of the 
purchase will pass on to the company when incarporated even without a convey- 
ance under a registcred document executed-in this behalf, as section g and not 
section 54 of-the.Transfer of Property Act would apply to such a situation. 
Appeals against the decree of the Subordinate Judge, of Ramanathapuram at 
Madurai in O.S.No. 40 of 1959. Bote | Pa i A 
R. Gopalaswami Iyengar and: M. Srinivasan, for' Appellant. 
.T. R. Mani, for Respondents. (7) 707,2 57T f 
. The Judgment of the Court was deivered by., ; 
'  Veerasteami, 7.—These appeals arise out of the same judgment of the Subordinate 
Judge of Ramanathapuram, at Madurai; in a-suit instituted by the appellant in 
A.S.No. 28 of 1g62, for declaration of its'title to the suit properties and for an injunc- 
tion restraining the first defendant from executing the decree obtgined by her (the 
first defendant who is the appellant in the other appeal A.S. No. 178 of 
1962) in O.S. No. 16 ‘of 1949 or in the alternative to set aside the judgment 
and decree in O.S. No. 3 of 1958, both on the file of the same Subordinate 
Judge. The appellant in- A.S. No. 28 of 1962 is a limited liability company 
incorporated under, the provisions: of the Indian Companies Act, on 12th 
July, 1948, with its registered office at aap aera Two of its promoters, 
‘one of them the znd defendant in the suit and the other by name Ayyadurai 
alias Madaswamy Moopanar, purchased the suit lands under two registered sale 
deeds dated 17th June and 18th June, 1945, for a total consideration of Rs. 11,009 
from one Ramaswami Raja, and Rangammal. In O.S. No. 16 of 1940, 
the 1st defendant obtaincd_a decree -against dcfendants 2 and 3 for a suin of 
Rs.10,000 due under 2 promissory nots that had been executed by them. Admittedly, 
the loan was obtained by the promissors for their personal purposes. In execution 
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of the decret, the first-dcfendant attached the suit properites and brought them to 
sale in E.P, No. 60- of 1955. An application of the second defendant representing the 
company in E.A. No. gor of 1956 under Order 21, rule 58, Civil Proccdure Code, was 
dismisscd on 29th October, 1957 and thereafter he instituted in his capacity as 
managing director of Jayam and Co., the managing agents’ of the ‘company,’ O.S. 
No. 3 of 1958 toset aside the order in E.A. No. gor of 1956, but without success. No 
appcal was filed from the decree in O.S. No. 3 of 1958. -By resolutions dated 27th 
July, 1959, the second defendant was removed from the managing dircctorship of 
Jayam and Oo., and of the plaintiffcompany and one A.M. Chimna Guruswami 
Moopanar was appointed i in his place. The present suit out of which the appeals 
arise has been instituted by the ‘company through its managing | agent Jayam and ° 
Qo., Ltd., represented by its managing director Chinna Guruswami Moopanar. 
The plaintiff's casé is that the suit properties were purchased by the second defendant 
and Ayyadurai alias: Madasami Moopanar as representatives and on ‘behalf of 
Rajapalayam Weavers Mills which was to be incorporated ‘later ‘and that on its 
incorporation the Municipal registry, of, the properties stood in the name of the 
company and ithas been paying the Municipal tax therefor., According to the plaintiff, ` 
nevertheless defendants 2 and 3, colluded with the first defendant and P allowed 
the application under Order 21, Tule 8, ‘Civil Procedure Gode and O.S. No. 3 
of 1958 to be dismissed and thus Faadu tly allowed the properties to be attached 
and brought to sale in discharge of their own! ‘personal’debts. + On' those averments, 
the -,Plaintiff-company. sought the reliefs’ mentioned- by us at the qutset.’ It claimed 
that the suit properties eaten: Waa to Di e company, that this’ position. had been accepted 
on ‘all hands and, buildings’ ‘of the: company has since been erected 
before the ‘attchment’and' that thot the company Was e ndmine’a Party to the'claim 
application’ and the suit, as‘the‘interests of the company’ were not properly placed 
and represented before thé Court on‘accouit of the collusion between 'the defendants 
. ahd their fratiduledt conduct, the aS ‘ih’O'S. Na ae ‘of age, ee ate and 
was not ‘binding ' on the plaintiff eae ay ee 


MI u: merase. wus 

~The frst two dekadai “Aled separate Seiten Hee while Ihe hin defense 
dant remained er, eparte.s The first defendant--denicd, any. collusion, or -fraudulent 
conduct on her part and asserted that the pro cs eer to the second defen- 
dant and:that ever since their purchase, ‘they Paa ‘been ‘in the ! posesion: “anid enjoy- 


application under Order'23;.Tule 58, Civil: Proctdute Code, and the claim;suit were 
hotly fought out by the second defendant and that, therefore, the present suit was 
barred by res judicata by reason of the judgment and dedtee “in O.S. No. ‘3 of 1958. 
The second defendant also denied the-plaint allegation’ “of fraud and/eollusjon on his 
part and, maintained that all the directors of nthe company knew full well Papas 
jn O. §: 3.0f 1958 and, its execution, He did not actept that he 

affairs, off ‘the company. and stated. that He could ot be removed » “from diréctors oh 
boa the, sexpiry.0 20 years from the date- of 3 incorporation; of the’ “plaintif 

pany., On that ground he, urged tha at the suit iteelf as framed was nof maintain- 

able. - At the trial, the sccond. defendant apane absent and his Counsel repos 
no instructions.. tir i R) i E E: , > 


. The Court below framed ene issues aad found that the suit properties 
belonged tothe plaintiff-company, that the judgment and decree in ©.S.No. 3 of 1958 
on account of fraud and collusion on the part of- defendants 2 and 3were not binding 
‘on the plaintiff and that-the plaint:prayers should be-granted: ‘It also found that 
removal of: the second” defendant from the managing directorship was true, valid 
and binding on him and the suit-was maintainable. This last finding is no ‘longer 
in di-pute before us. ` While! granting-a decree to the. plaintiff: as‘ praycd for;' the 
Court below directcd jt to deposit-a suty of Rs. 23,301, for which the properties were 
purchased by the first- defendant in-executié' of her decree, within-# specified period, 
-as a condition to tecover possession.” The company aggrieved bj the direction has 
“appealed to this Court and likewise-the first defendant against the-decree Rees 
thé‘title of the plaintiff-company to the suit properties and for: possession. 
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. On the.view the Court below took on the plaintiff's. claim to title and possession, 
we cannot but express our-surprize,at the Court below having directed the company 
to deposit a,sum of monty as a condition to recover. possession. -We fail to see how 
in ‘view of the firidings arrived at by,the Court below, it could properly direct the 
Plaintiff to do that; [£the plaintiff was,entitled: to the:properties and alro'to recover 
possession; it is certainly not under. an obligation to deposit any, sum of money as a 
condition for retovery of possession., In fact; the; Court below has given, yo justifica- 
tion in its judgment for making such a direction., Since. we have come to the con- 
clusion; for the reasons which would present! appear, to allow the appeal of the first 
defendant ‘and dismiss the suit,.it Aunia fallow shat Appeal No. 28 of 1962 should 
ube dismissed. E i aa j - $ L A i: Si A ; 


rdan ` 


E ELU E E Th wt ty EE reg 3 e 
“In the other appeal, two substantial contentions for the appellant are (1) that 
‘the declaration. of the rene below ‘of ‚the ‘plaintiff's title to the suit pasha is 
erroncous'and, (2) that in any: cass, the judgment, and deerce in O.S. `Nọ. 3 of 1958 
bar the present suit by es jadizata.,' The first contention is not quite free from difi- 
pulty but we have reached the conclusion that the finding of the Court below on this 
icyo does ngË call for interference, " But the second contention, in our opinion, 
as force and WE api MG ka sae dete ha nk ag Oe 


ut Tr oss: No.’3 of ee ee ce to hether the suit 
properties ‘belonged to the ‘company. -Fhe suit was in: itttedt by “the com} 
through itè thanaging agents Jayam ahd’ Co’, Ltd! re aA i es anaes 
‘director thg secotid’defendant ii the presenttitigation.”” The paves was to.sct aside 
‘an order of thé executing’ Court in B-A. Nó. gor'df1956, rejecting the élaiim of the com- 
‘pany that it'was entitled th'and wes'in postession of properties. The company was 
‘the applicant répreserited by its managilig direétar the second’ defendant’ The i 
found thdr there‘was'ndthng to show tataficr 19% the company was in possdssion 
of the properties or in February, 1956. In O.S. No. 3 of 958 company sought to 
‘get aside, the- Order’ in, its claim’ petitio lonithe: grotind’ thdt'it was entitled ‘to the 
Properties, that thty:had ‘beth: purchakell by tw0' bf its Promiéters'far vurposts, of the 
‘Cothparty) that after its incorporativm it adopted the thahsictions dnd got ito posses- 
sion ‘of 'the’propertiés and thdt Pucca milli building Wete- constructed da the lands 
though they remained incomplete! "Thè pitsetit fitet’defendant alsb Buret as the 
first defendant in that suit and ae the second defendant, who in his, capacity 
‘as‘rtjanaging ‘director ofthe‘ company, instituted ‘the suif figtred at the sèbond defen- 
dant but ont his! përsoni] capacity” The !secontl pee ae ijt wee Ww. ser the 
‘suit: properties ‘belonged to the: plaititiff the Weavers Mills’ - “tte at Rajapalayam 
‘aiid it was decided tigainst the plabhtiff with the/restlt that’ thy stit Was dismissed. 
‘Though 'the issue’ was'ffained in that m the? aan ' Questidd: for‘its 
décision-as' to-whether thei tle tothe properti&i hadi {oth intiff-company. 
Tn answering ‘thd questidn-agamt: the plairitiff; theo i¢d-on’the fact,that the 
-prospectus whith ough ito mention the ‘properties ‘was not produced! nor w any 
‘resolution &dopting the pfrchas¢' of the properti¢s ‘proved! The Gtk alsp' noticed 
thatthe patta stood in lik sole iiame”of the tecon defendant,’ that the purchase of 
tlic ‘properties was -with ‘the “funds' éontributed- by- e - second’ defendant, “and 
Ayyadurai afd that iption’ from’other thartholders-camé 'in'önli ‘wibsequent 
to the purchase.” ‘The! decree in ‘O'S. No.’ 3-of 1958 was therefore’ & clear decision ' 
“on the ‘questioi 'of title'as“betweén tht very’ parties before ‘us, exbept of coursé ‘tHe 
‘third. defendant who- did ‘not figure in! the: earHicfisuit, arid -would operate as-res 
judicata! pe Fa ae ear pasar db ce ee ee ee a e ae 
“Of a food eye bie cept cf hip pep ca lee oon a. 
' Buf the.company in the insiant-mfit"iiged:tha ithe decree im O.5.No..glof 1958 
-was invalid and not binding.on fit.-because “defendants 1-id.9 colluded. together: to 
shave the debt owed by thè secdnd ‘defehdantIto.the first deftndant: discharged from 


r -+ 
“ey E E 


dutofthe properties of the company'and that in impleméntationof the’schemey deferi- 
dants:2-and: 3:incollusion MLL peal defendantsallawed 0.8. Norg of 1958 to.Be 
dimnissed-and willfullydiailed to filezan mppeabagainst. thatudtcree. -The company 
salcouitged that: the other sdirtctorisof.the: company weir kept in: the idark: andthe 
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second defendant in collusion with the first fraudulently sup from them the 
fact of the clair suit being dismissed. The company would also have it that in 
order to gave a colour of reality, thé second defendant filed a claim petition to raise 
thé attachment ¢ffucted on the suit properties in execution of the decree in O.S. 
No. 16 of 1949 and that in truth the several execution proceedings were designed 
by defendants 1 and 2 in collusion to defeat its rights to the suit properties. As we 
said, the Court below was prepared to accept the attack on the validity of the decree 
in O.S. No. 3 of 1958 and declared it to be null and void and: not binding on the 
plaintiff. The main grounds for coming to that conclusion are (1) the-second defen- 
dant himself did not at any time ¢laim title in himsclfto the suit propertiés and in a 
sense his interest in O.S. No. 3 of 1958 was adverse to that of the company which 
he purported to represent as its managing director ; (2) the circumstances appear- 
. ing in the case would' show that both defendants 1 and.2 colluded together and 
fraudulently brought about the dismissal of O.S. No. 3 of 1958 thereby depriving the 
company df the suit properties and: (3) the second defendant’s conduct in the present 
suit’in not producing certain documents though the plaintiff callcd upon him by 
'nütice tó do so was suggestive of fraud and collusion between the first defendant 
and himself. The circumstances referred to in the second ground were stated by 
the Court below to be that in O.S. No. 3 of 1958 the second defendant did not 
produce the prospectus of the company and that was the main reason that suit 
was me and further he did not produce the resolution of the Board of Directors 
of the company though there was one which had ratified the purthase of the suit 


properties. The Court below obscrved that its conclusion was substantially suported 


by the fact that the second defendant did not properly conduct, _O.S.No. 3 of 1958- 


and by the further conduct of thé second defendant in the present suit by remaining 
éx parte at the trial stage, though he had earlier filed a-written statement in which 
‘he supported the claim of the company as to its title to the suit properties. 


___ Before us, the argument fot the appellant in A.S. No, 178 of 1962 is that not 
only there is no evidence to support the ing of collusion between defendants 
i and 2 and fraud on their part but there was no fraud or collusion extrinsic to the 
trial in O.S, No. 3 of 1958 to, vitiate the judgment and decree in‘that suit and fender 
thém mot binding as between the parties thereto. -fs eye hy. 
Shoe mae id low ees Jad ‘ ERR 
. The p jnt in the present suit proceeds on the footing that defendants.2 and 3 
borro from the first defendant for their personal use and executed a promissory 
note for a sum of R3.-10,000 and that the amount was not repaid by them. ‘There is, 
refore, no challenge against the decrcein O.S. Ño. 16 of 1949 as onc obtained 
with, any ulteriqn purpose, The decree in that suit was dated 27th April; 1951. The 
Present seco id defendant who was the first dcfedant in that suit, preferred an appeal 
against the decree A . 0. 342 of 1952,, which, was dismissed. The first defendant 
decree-holder, as is evident from the procecding in execution of the decree, had a 
tough job and kad to file as many as six exccution petitions. , The: first of thom 
was E.P. 61 of 1951 filed on 20th Agust, 1951, for attachment and sale of the suit 
properties as belonging to the second: dcfindant and it was dismissed in October, 
11952, on the ground that no attachment could be. properly efficted for want of 
Proper description of the suit properties. ‘-It,appears that,the propertics were des- 
cribed as vacant lands but it turned out that there werp incomplete buildings thereon. 
„E.P. Nos.,93 of 1952, 52, of 1953 and 3 of 1954 were for arrest but each of them had 
to be dismisscd as the recond defendant was rcportcd to be absconding. There were 
two other unnumbered exccution petitions in 1953 and 1955 both for attachment 
and sale. Finaly, the execution petition E.P. No. 60 of 1955 resulted in attachment of 
ithe properties on tath Feb »-1955.'The eecénd defendant appeared and filed a 
. counter sealecient ii which he elated relicf under Act I Of 1953:.In October, 1956, 
-he filed E-A No.go of 1956n his.capacityks the managing director of, the mills 
to raise) the attachment on the ground: thdt the properties belonged ‘to the company 
(mills). 'Fhis petition. having ‘been dismissed: in October, 1957,. the ‘company 
represented by the second defendant avitsthanaging diréctor: instituted OS. No: 3 of 
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1958 to set aside the claim order. In that suit, the recond defendant himself gave eyi- 
dence and produced certain documents in support of the company’s title to the 
Properties. But the dismissal of the suit was mainly rested on the ground that “the 
suppression of the prospectus would give rise to presumption that if produced it 
would go against the plaintiff's case”. ‘There is nothing in the execution proceedings 
or in the proceedings in O.S. 3 of 1958 to show that defendants 1 and 2 colluded or 
employed fraud jointly or cack by herself or himself on the company to defeat its 
rights in those proceedings. On the other hand, what appears is that the second 
defendant had been Si Sipe the exccution of the decree in O.S. 16 of 1949 against 
the suit properties and has all along been asserting and trying to establith its title 
to the properties by moans of the claim petition andalso of the subsequent suit. It is 
true that the second defendant did not file an appeal against the decree in O.S. No. 
3 of 1958 but his plea was want of funds and proper support from the fellow directors 
in this regard: So far as the first defendants is concerned, there is nothing in the 
record including the oral evidence in the suit as to justify the finding that she colluded 
with the second defendant or was guilty of any aud of any kind as against the 
company’s interests. As we said, the first defendant had no easy task of executing 
the decrée both personally against the second defendant and against the suit pro- 
- The Gourt below was perhaps right in its viow that the present sccond defen- 
dant’s interests in O.S. No.3 of 1958 were adverse to those of the company, but it is 
only in a theoretical sense, for we find that at no time did hé set up in himself the title 
to the properties and all the time on the other hand, he bad been asserting that the 
properties belonged to the company ever since its incorporation. The failure on the 
part of the second defendant to produce the prospectus of the companyin that suit 
is certainly not suggestive of fraud on his part or collusio between him and the 
first defendant. We are wholly unconvinced on the record that defendants 1 and 2 
colluded together and fraudulently brought about the dismissal of O.S. No. 3 of 
1958. The facts and circumstances emetiing from the evidence do. not lead us to. that 
conclusion; nor tak we infer from the conduct of the second defehdantin the present 
suit any indication of any. such fraud or collusion. We are unable to believe the 
oral evidence for the plaintiff-company that its directors were either kept in dark 
by the second defendant as to the procetdings in the Gourt relating to the suit pro- 
perties in both the earlitr.suits or that they did not know about contemiporane- 
oysly. Itis not possible to predicate from’ tht materials before us that the other 
Directors could have bettér conducted O.S.No. g of 1958 ,than’the second defen- 
dant in the present suit. We accordingly, disagree with the finding of the Court 
below and hold that the plaintiff has failed to prove that the decret in O.S. No. 3 
of 1958 was vitiated by fraud and collusion on the part of or as. between defendants 
I and 2 against the company. ` ’ eo cars he 
Tn any case, as is rightly contended for the appellant in A.S.No. 178 of 1962, 
the judgment and decree in O.S. No. 3 of 1958 do not suffer from any extrinsic 
fraud so as to set them at large.and | it the parties to raise the same issue which 
has been finally and Enele, adjudicated’ 4s between them in that suit. It is 
suggested, and the Court below has abcepted that view, that suppression of the 
prospectus in O.S. No. 3 of 1958 by the second defindant, as it was put by the Court 
in that suit, amounted to a fraud on Court whick misled it into dismissing that suit. 
As we already indicated, when the Court in that suit used the phrascolagy “ suppres- 
sion” all that it meant was that the second. defendant as representing the plaintiff- 
campany failed to produce the prospectus. `. Even assuming tHat it was a deliberate 
suppression on the part of the second defendant while he represented the plaintiff- 
company that in itself would not render the judgment and decree in that suit null 
and void leaving the issue as to title open for a fresh trial as between the parties. 
_——-On_thet_matter, though thew was‘difference. of opinion in -this Court earlier, 
Kadirvelu Nainar v. Kuppuswami Naicker! settled it-by overruling Fenkaiappa Naick v. 


Bee Al, S as (1918) LL.R. 41 Mad. 443 194 MEL. J. 590. SUN Mele ue 
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Subba Naick! and accepting. the ‘principle in.. Ghinaayya v.: Ramaxna®, - Kadirvslu 
: Nainar v. Kuppuswanri Naickèir* held that a suit did notilie to set aside. a judgment i in a 
previous suit on, the ‘ground that it was obtained by perjured evidence Chinnayya v. 
Ragmanna?, also was a case to set aside an earlier judgment.on ~a similar ground. 
Sundata Aiyar, J., who spoke for the Division Bench comeing! ee 
J., elaborately, discussed, the question and-held ; e 07. 


' “ Ty order that fraud may be a ground for vacating a judi it ee be.a 
‘fraud thafis éxtrinsic' or collateral to to'everything that has béen ‘adjudicated í upon, 
- “but not one that Has „been or Cae be! {Sbemed to ee any ma dealt’ ae By the 


at $ a. 


t 
4 typ tee 


s Thei learned carna Judas wy were not P rch ta EAE view of Boddain aga Moare, 
Pe enkatappa Naick v. ea Naick 3, that deliberate pe Waa a, ground to, sct 
guide: an, Eni Judgment. . fya y. : Ramanna’, ; by illustration. we 
is meant, by, extrinsic, fe in: e, context: p, -, RICI Presa OU pus aD 


sw “TE for jnstance, a fjaity’be, iveaitied By hit dp eta ‘sitet hi 
cask’ p robes by tricks ne pie By that would amount ti fraud. * ‘Thre 
“thay ene ‘be fraud upon'th¢ Court if; ‘in á procebding in’ wHich'à party id entitled 
to get an order without notice to the other side, he procures it by suppressing fac 
, which the daw; makes,jt hig duty-to disclose to.the ‘Court: But where wo. partics 
fight at-arm's length} it-is the; duty, bf each, to-question the Allegation : made. by 
"the ‘other ayid. to-adduct’all aydilable evidence: regarding, thé. ttuth:or falsehood 
ai [pfs at, »Neither oftħemtan jeglect sis ditty and afterwards claimn to show. that 
RS the allegation. pf hit. opponeng was false, , 5. yor ick ae As at eye 


“, The ai Tearried ca Tie ota clit 9 o Ta AGE R e Eik ice James 
ailipe a ta ($; t which Afe ch ake. wel / : Worth rep produtti e ors wos Wy : ae teh seat 
ing “t Assihing alisthe alleged fleki and! fraud! td have! bai bgt 
fuch a’ suit!as thel presesit sustainable 20! That question would tequire very 
‘n.considération ittdeed ‘before it if Answered ‘in the afirmative; Where {siti oh 
ute endvifta a judgment! pbtdined:inahvactidn' fought” aut adversély between two 
AVitigants Sur juris and at-arm’s length -could' be sct-aside by a! fresh ‘action nl thie 
-u ground that perjury bad bécnicommtittedsim the first action bor thatfalse antlers 
is thady beck given lta interrogatorivsbob ‘pahinleddingsi prodattion Ufdocuthents sr 
9208 artinwchine oro ofl al process had been giver: cu, vidi- -Pexjtiriés;! fallcehOBas 
ndrdudss -whenidettdted zitube be. 'púrished anid punished! sevëraly utjat int theif 
Moc Sto) prevent parties ditigant\fronio Btainingy aby benchi frot: ‘such + foul 
° méarsf the Goarts must-rdpforgte-thie evils: Which rmby “arise-folloptning Sich 
u new sources /df litigation; ‘amongst: such- evils not the! feast being: thatib. would 
be certain to multiply indesinitely: the mass of those-vétry perjiries! falsehoods and 





_ Frauds)! Cr oQ D p m oes Ml | Uspaainos Yilgi te. cen vero) 
textrifihic faü ead Bee 4 koant fod’ Qtting'asile' an! edrlier-jud 
Pile ac has bath atie sth Ghilde ae Sdiby“o tg ali an other? 
mùrti aid Alag erini mtly in’ fag aganneth' Y. Perinat) didui dhd" “others. 
In fact, ' this judgment re from the nécéasjiy’ df an exteri sive ‘consideration 
‘of the qication. “Fhe Tarka J shield at-page’ r78: e e Pare 
Pade 3) e AS Don (d Pon robis EEEN UEN 


“We therefore hold: that evenif ther plaintiff! waa'guilty’ of suppression -of tHe 
irelease deed Exhibit B.-15, executéd: by him; ‘the sprelimin ary decree’ ‘cannot: be 
eons th be.vitiated. byrextrinsic ‘fraud ioe. 4, wilt. hue JLS ZORGITA 


au 1 $ af 4 HL, aoe A mr 46 
LV, dpe’. Re 6, 6 ig eign D ma e it BORE He? Jo us, predat 
purposes Where it was h Vihet rit, o cheat and: even neglig ne conduct 
in. the bi ie prior litigation ` wou asidé an earlier, order. 
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In the case before us, there is no question of any extrinsic fraud alleged or 
suppression on the part of the first defendant or the second defendant or both 
together. We hold, therefore, that the judgment and decree in O.S. No. 3 of 1958 
are binding as between the plaintiff on the-one hand and the first defendant as well 
as the second 'on the other and conclude the question of title against the plaintiff and 
it is not open to the plaintiff to reagitate itin the present litigation as it is barred 
by Tes judicata. That will suffice’to allow Appeal No. 178 of 1962. : 


We shall, however, proceed to sanasida the first ground relating to the plaintiff» 
title to the suit properties on the merits. Itis said:that though they were purchased 
in June, 1945; by’ the and defendant and another, they did ro as representatives of 
the Weavers Mills Ltd., Rajapalayam, that the purchascrs as promoters stood in 
a fiduciary position to the company to be incorporated and that on its incorporation 
in July, 1948, the properties automatically vested in it as the true’ owner. The 
contention is reinforced by stating that the prospectus set out the properties as those 
belonging to the company, that there was a resolution of the general body adopting 
the purchases of the propertics by the second i deendant for the company and that 
subsequently; after, the incorporation, the plaintiff-company assumed posscssion and 
constructed pucca “buildings thereon., It is . pressed upon us that when property 
was purchased. by promotors, they held the same in trust which on incorporation 
vested in the company and that such a, transfer was a valid - one not required to 
be in writing. . On this: process of reasoning; it is maintained for the company that 
at the time of, the attachment of the.properties, they belonged. ta it by adoption and 
recognition. , The. argument for the, decrecholder, : „purchaser ,ig that short of. a 
conveyance by’ the. _promoters, who, purchased, -the -properties,, tothe; company 
after its incorporation, ‘the company could nop claim title thereto. „i Inasmuch as 
there was in fact no transfer of the properties to the company by a registered con- 
veyance, the mere fact of its having assumed possession, and put up buildings thereon 
ór even the fact that'the- properties-were-shown in the Propectus as ‘belonging to 
he: company will not itvést it withthe ‘Ownership/of the the properties. m ; 

g E ME d gi AE E EE E “tta, DEP et 

The question thus raised is of general importance, On facts, there is to doubt 
on record before us that the company after its in corporation had, assumed possession 
of the Jands, purchased b y "the seen defendan, aL, anot) ; and ‘built ọn them, 


though: Ane capstractions were; left va pale £ -GORPADY, never started jts 
Dusincss. ¢ prospectus has nat ed in: this Gase, 3p, TOF PERU of the 
general body, and it is not, therefore, Aue kyi to are propertics were 


treated, as, belonging to to’ the company, by, adoption and n u. Que other 
fact, which admits of no doubt, is that'the second defendant never claimed: th at the 
funds for the purchase of the properties ever ‘came fram him or the one who joined 
with him, personally. , It isin the setting of these circumstances weave t to consider 
whether the company ‘became ithe owner | of. the properties. o,- aLi 


There is.very littk guidance inthe. Companies Act, 1919, and the new ka to 
decide the question before us. One of us in andi, ; Transports (P.) Lid: v. S. T. A. T. 
and anothers!, had occasion to considerin a different context the legal implications 
in the relationship, of. a promoter and the company under incorporation. 

was an, elaborate consideration of that matter with refe ice to authoritics,, A 
Division Bench in appeal Palaniswami v. Nandi Transport . Lid.*, arising out 
of those petitions alzọ covered , the question in; some detail. ’ But for our present 
purposes, we think it is not necessary to cover the entire ground, A promotor 
according to. urn, C.J., in Tipeross v. Grant?, ‘is-one who under takes to 
form a company with reference to a given project and to set it going and. who takes 
the necessary steps to accomplish that purpose. ,6 Halsbury’ s Laws of England, 
grd Fän, (Page gt. and Palmer’s Company Liw., 19th Edn.. 322 elaborate this 





m ~ - — ree 
1:—W:P. Nait: E A —--- Fee ase 469 : 46 EJ.Q B. -6g6 : 
2 LLR mae pori Bo AW.A.; No. 85 25 Wik. ~e ap ry Ee 


and 86 of 1963 etc.) ` f TI Ja (ole Za 





516 THE MADRAS LAW JOURNAL REPORTS. -. [1969 


idea. In the writ petitions, one of us after referring to these authorities summed up 
the position of a promoter :— : 


AS ter’, therefore, is a compendious term given to a person who under- 
takes, draid gocs through all the necessary and incidental preliminaries, 
keeping in view the object, to bring into existence an incorporated company. 
This process leading to the genesis of a com y may include a variety of things, 
not the least of them, I think, being rome er the steps taken by a promoter to ensure 
commencement, within a reasonable time, of the business, for the carrying on 
of which the company is formed. .He makes purchase of moveable, and 
immovable assets enters into contracts involving rights and obligations and 
ee to authorities for a variety of things, all on behalf of the company tobe 
ormed.” ` ' t i e c. z 

As to the exact legal status of promoters,’ the statutory. provisions, both in 

England and in this country are silent in mast part except for a couple of sections 
in the Specific Relief Act, both old and new ones. It appears that a promoter is 
neither‘an agent nor a trustee of the’ company under incorporation but certainly 
fiduciary duties have been imported on him both under the English ‘Companies 
Act 1948 and the Indian Gompanies Act, 1956. He is not aŭ agent because there 
is no-principal and he is not a trustee as there is no caste qua trust in existence: - There 
can be no agent for a non-existing principal, nor a trustce for’a non-existing cestul 
qus trusi. It is-on this ground that the doctrine ' of ratification ‘by the company 
was regarded as inapplicable to the actual promoter vis-a-vis the company under 
incorporation: We do not réfer to the earlier view held in 1821 in England which 
assumed that Corporation could on its incorporation ratify, or Hold the promoter 
personally liable as it liked. The dictum of Lord Cottenham in Edwards v. Grand 
Junction Railway Co.i, that“ - Bae a 

“If the company and the projectors cannot be identified, still it is clear that 
the company haye succeeded to, and are now in possession of, all that the pr 
sectors had before; they are entitled to all the rights and subject to all their 

. Liabilities.” _-, ee Te? RA i A i ; Sob aS 
does not appear to haye been endorsed as.correct in every respect by the House of 
Lords after’ 1856. ‘In: Kemer v. ‘Boxter’, it was held ‘that a contract entered into 
by a promoter could not be ratified by’a company’after its incorporation. ‘Willes, J. > 
one of the learned Judges.whb decided that case observed at page 184 -— ee 
- “I apprehend the company could only. béconie liable, upon a new contract. 
' It would require the assent of the plaintiff to’ discharge the defendants. Could 
- the company become liable by a mere ratification ? Clearly not. Ratification 
-can only be -by’a person ascertained at the time ofthe act done by & person‘in 
existence either actually’ or’in ‘Conteniplation of law.” “' 0 voo one dn 


Lord Devey in Natl Laid and Colonisdtion Go., Ltd.v! Pauline Colliery Syndicate, 
speaking for the Judicial Committee stated that a company’could ‘hot by-adoption 
orratification.obtain the benefit of a- contract purporting to ‘have been mide on 
its behalf before the company came into existence and that in order:to do so a néw 
contract must be made with it after it; incorporation on the terms of the old one. 
Section 21 (J); 23 (A) ahd 27 ‘(#) of the Specific Relief Act, 1877, Wete: perhaps 
based on the’doctrine of Lord Cottenham that a company after its incorporation 
was a’successor to and took thẹ place of the promoter in relation to contracts entered 
into by them for the purposes of the company and warranted by the terms of the 
incorporation. Though the first’ two sections do not seem’to be rested on ‘any 
theory of agency or trust, section 27 © was possibly founded on some kind'of quasi 
agency or ‘of trust: To this‘extent, the Indian Legislature in enacting the Specific 
Relicf Act,1877;would-appear to have departed from the Englaish view--in Kelner v. 
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Boxter}, and Natal Land and Colonisation Co. Lid. v. Pauline Colliery Syndicate Lid.*. 
These sections in the Specific Relief Act are.concerned with executory contracts 
and cannot possibly be applied to conveyances of immovable properties in favour 
of promoters of a company under incorporation. 


Section’ 5 of the Transfer of Property Act dcfincs ‘transfer of property’ as 
an act by which a living person conveys property in nt or in future to one or 
more other living persons. But a ‘ living person ° by the statutory direction includes 
a company or association.or body of individuals whether’ incorporated or not. 
Inasmuch as the purchases of the properties in this case were by promoter before 
incorporation of the plaintiff company it is said for the decrecholder-purchaser that 
in the absence of a conveyance by the promoters in favour of the company after 
its incorporation under a registered document, the company cannot claim title 
thereto. Section 54 of the Transfer of Property Act and section 17 (1) of the 
Registration Act.are relied on in support of the contention. In our opinion, though 
this is a possible view, a hetter view to take is that the instant case is covered by 
section 9 of the Transfer of Property Act. : 


That section says that a transfer of property may be made without writing in 
every case in’ which a writing is not expressly required by law. The Transfer of 
property Act is not exhaustive of the kind of transfers. We are inclined to 
with the proposition of Ramaswami, J. in Serandaya Pillai v. Sankaralinga Pillai?, 
namely; that the test therefore in this country, to determine whether a transaction 
(be it a transfer or not) can be made without writing.is to see ifit is expressly-required 
by law to*be in writing. If the transaction is a transfer of property end there is 
no express provision of law requiring it to be in writing, section g will enable it 
to be made without writing. Ifon the other hand, the transaction is not 2 ‘ transfer 
of property’ and there is no express provision of law requiring it to be in writing, 
the general principle referred to above will enable it to be validly made without 
writing.” The learned Judge, if we may say so with respect, rightly pointed out 
that section 9 underlies the general principle that everything is to be taken permissible 
unless there is a prohibition against it and has been inserted in the statute ex abundante 
coutsla. While we accept the position that a promoter is neither an agent nor a 
trustee of the company under incorporation, we are inclined to think that in respect 
of transactions on behalf of it, he stands in a fiduciary position. For the plaintiff- 
company section g2 and 94 of the Indian Trusts Act, 1882, were relied upon. It 
seems to us that neither of these sections is if assistance to it. These sections, as 
we think, contemplate transactions as between personsin existence. In any case, 
it seems to us that no trust as defined by section 3 of the Act is brought about by 
the purchases made by the promoters. The legal position of a promoter in relation 
to his acts, particularly purchases of immovable properties on of the company 
under incorporation, 1s a peculiar one not capable of being brought into any estab- 
lished or recognised norms of the law ‘as to its character as an agent or a trustee. 
But, at the same time, it is impossible, to our minds, to deny that he does stand in 
a certain fiduciary position in relation to the company under incorporation. When 
he does certain things for the benefit of it, as for instance, purchase of immovable 
properties, he is not at liberty to deny that”benefit to the company when incorpo- 
rated. We are prepared to hold that in such a case the benefit of the purchase 
will p: on to the company when incorporated. Halsbury’s Laws of England, 
grd . paragraph 194, says that a promoter stands in a fiduciary position 
with respect to the company which he promotes from the time when he first became 
until he ceases to be a promoter thereof. It is also pointed out that a promoter 
may acquire assets as a trustee for a company. - Though the cases relied on for these 
propositions were of the year 1877 or thereabout, we do not see why the principle 
of the dictum of Lord Cottenham should not, in justice and equity, be invoked to 
clothe the promoter with the mantle of fiduciary position with respect to the com- 
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pany under incorporation with the implication that when incorporated the cornpany 
will succeed to the bereficial acts transacted on its behalf by the promoter. 
As we already noted, the second defendant and another porched these pro- 
rties cxpressly stating that they did'so as representatives of the company to be 
footed. that the fund therefor did not belong to them and that on incorporation 
the company assumed possession and built upon them. These facts clearly show 
that the company adopted the benefit of the purchase, if adoption is a requigite at 
all for passing of such benefits to the company-on incorporation. On this view, 
it follows that the suit properties did belong to the plaintiff; company. © . 
- Appeal No. 178 of 1962 is allowed with costs. Appeal No.” 28 of 1962, is 
oye E ` “aaa elt 
We ie ws i Ea aeS : ee 178/62 allowed. 
l I. No. 28/62 n ai 
IN THE HIGH COURT OF JUDIGATURE, AT MADRAS... 
S Present :—Mr. Josror- K. S. VENKATARAMAN. vi ; 
Mrs. Rahmath Bi ae ee Aplice? 
v. i ; a Sas y oad : : 
Angappa Raja (petitioning creditor) and others ` „eus ce Respondents 
Presidency Towns Insolvency Act CH of 1909), sections 12 dad o---Negosiabla - ana 
Act (XXVI of 1881), “sections 46, 50° and 78:—Bare endorses of proteissory ‘nots 
- for collection—If fas’ eee to fils’ idsoloency' petition against make of promissory 
_). nola—Fact that endorsement’ was made after the ‘alleged  actof "4 fay A affects 
maintainability of petition when the promissory nots- tiself was executed sfore the act 
of insoloency—Indorser if can be added as a sétond ae Airdate creditor “three months 
. after the alleged act of insolvency—Applicability of rule of practica of English Courts: + 
- An endorsec of a’ a‘ promissory note for collection who'has not paid any consi- 
: deration for the same has locus'stenit to file an insolvency petition” against the 
maker of the promissory. note. There‘is nothing i in sections’8, 46, 50 and 78 
of the Negotiable Instruments Act to restrict the right of the cidorsce fliàg an 
-insolvency petition against the maker of the promissory note.” On ‘the contrary 
. the reason of the thing requires that the endrosees: should have the right of Bling 
‘an insolvericy petition for realising the’ money: ` 
Thus there is really nothing in section 12'of’ the Presidency Towi Insolvency 
Act, when ‘read with the relevant provisions of the Negotiable Instruments Act 
to hold that a bare endorsee of a promissory note for olesi. could not.by him- 
şelf maintain the’ re and there appears to, be no decided “case in India 
importing the English rule of practice that a trustee alone cannot file a-petition. 
to adjudicate a debtor an insolvent ahd that thë beneficial owner or the 
qui trust. ‘must, also join in ‘the petition. ' But assuming that the practice: of 
English Courts ‘could be imported for the purposes of the Presidency Towns 
Insolvency Act, still as an endorsee for collection will be a trustee for the indorser, 
when the indorser promisce waits to.come as an additional petitioner in the 
petition filed by the endorsee he must be 'allowed.to dọ so and the fact’ that on 
the date of his application more than three’ months had — from. the alléged 
act of insolvency. cannot stand in the way. ` ahs 
-Gase law on English. Practice quoted extensively: `°" a. 2 
The fact that the endorsement was made after the Got act of insolvency 
` would not affect the maintainability of the petition filed by the endorsce when. 
the promissory note-itself was executed before the, act of insolyency. 
. Application for being impleaded as the second auras 
| K. N. Subramaniam, for Applicant. ` . 
S.K. Ahmed ole: Har pM: Khoja Mokideen and 4. “Abdul Hadi, for Respiidents. 
F. R. Srinivasan and - P. Sundararajan, fo for transferee. = ' 
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The Court delivered the following 


Juvcment.—This is an application filed by one Mrs. Rahmath Bi to implead. 
her as the second petitioning creditor in I.P. No. 31 of 1967. The facts giving rise 
to this application are these: ; j 

I.P. No. 31 of 1967 has been filed by one Angappa Raja to adjudge one R. A. 
Khaleel, the first respondent therein as insolvent. R. A. Khaleel had executed a 
promistory note for Rs. 20,000 on 16th July, 1963 in favour of Mrs. Rahmath Bi, 
who happens to be his sister. That promissory note was endorsed on roth April, 
1967 in favour of Angappa Raja. The endorsement was only for purposes of 
collection, the actual endorsement being *“ I do hereby endorse this promissory note 
in favour of Sri D. Angappa Raja of No. 28, Muniappa Naicken St., Madras-11, 
for the purpose of collection.” . C g 


On gth March, 1967 the debtor, Khaleel, had sold his lands, 12 acree 89 cents, 
in Arkonam taluk to Shasukraj for Rs. 43,000. The deed was also regi 
on the same day. Angappa Raja filed I.P. No. 31 of 1957 on 22nd May, 1967, 
to adjudicate Khaleel as insolvent, the act of insolvency relied on being the above 
sale deed, dated gth March, 1967. It is alleged that the sale was made with intent 
to defeat or delay the creditors of Khaleel. It is stated that he was indebied to 
an extent of Rs. 1,75,000, and that the lands in question were practically the only 
property of the debtor. He had no doubt a 15th share as a partner in a firm, 
Abdul Rahman & Go. manufacturing beedies. But the firm itself was in an insol- 
vent condition. It is further averred that the lands would be worth more than 
Rs. 70,000. and that the value of-Rs. 43,000 mentioned in the deed was low. ~- 


Khalecl in bis counter admitted his indebtedness to Mrs. Rahmath Bi but, 
contended that Angappa Raja was not a creditor at all and was not entitled. to 
file the petition for adjudication. ~The contention is that the endorsement in his 
favour is only. for purpoves of collection and would not authorise him. to institute 
insolvency proceedings and that Angappa Raja had no proprietory interest in 
the promissory note and had not paid any consideration for getting the endorsement. 
Khaleel further pleaded on merits that he was solvent, that the sale was for a fair 
price and that be was not liable to be adjudicated. i f 


The transferee, Shasukraj, also filed a similar counter contending that the 
transfer was bona fide and did riot amount to an act of insolvency. i 


Before enquiring into the merits of the application, the contention that Angappa 
Raja was not entitled to file the petition was argued as a preliminary point. 
Thiru S. K. Ahmed Meeran, Counsel for Khaleel, based that contention on the 
grounds (i) that Angappa Raja being only an indorsee for collection and it bemg 
admitted that he had not paid any consideration for the endorsement was not a 
creditor entitled to file an insolvency petition; (i) in any case he became a creditor 
only on roth April, 1967, after the alleged act of insolvency, dated gth March, 1967 
and only a person who was a creditor on the date of the act of insolvency could file 
a petition for adjudication. 


Arguments were heard in part and before the adjourned date, Appin. No. 94 
of 1968 was put in by Mrs. Rahmath Bi to implead her as the second petitioner- 
creditor in order to overcome the above objection of the debtor . This 
application has been stoutly resisted by the learned Counsel, Thiru S. K.. Ahmed 
Meeran, for the debtor, and Thiru T. R. Srinivasan and Thiru M. P. Sundararajan 
appearing for the transferee, Shasukraj. Their point is that on 7th March, 1968,. 
the date of Appin. No. 94 of 1968, more than three months had elapsed after the 
alleged act of insolvency (gth March, 1967), and therefore Mrs. Rahmath Bi could 
not herself file an independent application for adjudicating Khaleel as insolvent 
and so should not be allowed to get over the bar of limitation, by ‘being impleaded 
as the second petitioning creditor in the petition, I.P. No. 31 of 1967, filed by 
Angappa Raja. 5 ; = 
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The relevant statutory provisions are these : . 
Section 12 (1) of the Presidency Towns Insolvency Act -III of 1909, which 
Tuns thus: . Mtg l k ; 
“A creditor shall not be entitled to present an insolvency petition against a 
dcbtor unless :— . - h i 
f (a). the debt owing by. the debtor to the creditor or if two or more creditors 
join the petition, the aggregate amount of the debts owing to such creditors 
amounts, to five hundred rupees; and ; ; . : 
(b) the debt is a liquidated sum payable either immediately or at some certain 
future time, and 
(c) the act of insolvency on which the petition is grounded has occurred 
within 3 months before the presentation of the petition............ i 
Section 8 of the Negotiable Instruments Act XXVI of 1881, is to the following 
effect : $ : © i 
“ The ‘holder’ of a promissory note, bill of , or cheque means any 
person entitled in his own name to the possession thereof and to receive or recover 
t the amount due thereon from the parties thereto.” : 


‘Section 46 of the Negotiable Instruments Act is as follows :— 
_ “The making, acceptance ot endorsement of a promissory note, bill of exchange 
or cheque is completed by eves actual or constructive. As between parties: 
standing in immediate.relation, delivery to be effectual must be made by the party 
making, accepting or endorsing the instrument or by a person authorised by him 
in that behalf. a : 


As between such parties and any holder of the instrument other than a holder in 
due course, it may be shown that the instrument was delivered conditionally or 
for a special purpose only, and not for the purpose of transferring absolutely the 


property therein. . 


A promissory note, bill of exchange or cheque payable to bearer is negotiable 
by the delivery thereof ; f 


N A promissory note, bill of exchange or cheque payable to order is negotiable 
by the holder by endorsement and delivery thereof.” ` 


Section 50 of the Act is as follows :— 


; “ The endorsement of a negotiable instrument followed by delivery transfers 

to the endorsee the property therein with the right of further negotiation; but the 
endorsement may, by express words, restrict or exclude such right or may merely 
constitute the endorsee an agent to endorse the instrument or to receive its contents 
for the indorser, or for some other specified person.” . 


Section 78 of the Act is as follows :— 


cc 


Subject to the provisions of section 82, clause (c), payment of the amount due 


on a promissory note, bill of exchange, or cheque must in order to discharge th 
maker or acceptor, be made to the Holder of the instrument.” ` 


It is clear from sections 8, 46, 50, and 78 of the Negotiable Instruments Act 
as applied to this case that because the endorsement was only for collection 
Angappa Raja would not have the right of further negotiation and the property in 
the promissory note. was not transferred absolutely to him and was delivered to 
him only for the special purpose of. collection. But the endorsement certainly 
conferred on him the right to collect the amount by means open in law; otherwise 
there would be no pointin the endorseincnt at all and the provision permitting 
endorsement, would ‘be valueless. The normal mode of collection is no doubt by 
Gling a suit against the maker of the promissory note ; but that is not-the only one! - 


itl plait dro ANGARPA Rata Denkataraiian, 3}, ay 


It is open to the endorsce' in any particular case to file an insolvency petition against 
the maker in-order'to collect the money. Suppose the: aee mae by 
Angappa Raja in the application for adjudication are true, the filing of the insolven 
penton was the best method of collecting whatever Was. ebseible' kors Khaled 
It would be a waste of money to, file a'sùit paying- the Gourt-fee on'the amount of 
Rs. 27,000 odd, the amount due on the’ missory note and ‘further’ even if a, 
decree was obtained, it might not be possible to realise anything in execution of the 
decree unless the sale of his lands to 'Shasukraj was‘set aside, and for that again, 
the best course would be to file an insolvency petition.’ There i#‘nothing in sections 8, 
46, 50 and 78 of the Negotiable Instruments Act, to restrict the right of the endorsee 
filing an insdlvency petition against the maker of the pro note.. On the 
contrary the reason of the thing requires that the endorsee should have the right 
of filmg an insolvency petition as well for realising the money... _,,, . 

. What then is the.basis for the contention of Thiru.S.K. Ahmed Meeran that a 
bare endorsee for collection like Angappa Raja is not a creditor entitled’ to file an 
insolvency petition? The. basis is some: decisions rendercd in England which are to 
the effect that a trustee alone cannot file a petition to adjudicate a debtor an insol- 
vent, and that the beneficial owner or the caste que trust must also join in the petition. 
It is urged that. since the Indian Act is modelled on the English Acts of Bankruptcy 
the English decisions must also be applicd. I ehall immediately deal with the cases 
relied on by Thiru Ahmed Meeran. Butit can be straightaway stated that what all. 
those decisions lay down is merely that the beneficial owner also must join in the 
petition; and they do not say that the trustee has no locus standi at all to file a petition, 
so as to'render the application filed by him ‘absolutely valueless. Indeed the course 
which was suggested and was adopted in sore cases was to perthit the beneficial owner, 
also to join in the application at a later stage’as a petitioner, and such issi 
was given even though more than three months had elapsed from the date of the act 
of insolvency when the application ‘to implead the beneficial owner was putin. This 
has been justified on thé footitig that the rule requiring the addition of the beneficial 
owner is not a statutory rule but only.a mule of practice, the object of the rule being. 
that the Court must’ be ‘satisfied ‘that there are no special equities or considerations 
which would prevent the beneficial owner from getting the debtor adjudged as.an 
insolvent, that the beneficial owner does not hold any security for the debt, and that 
the beneficial owner is also willing to have the desbtor adjudged as insolvent. Among 
other things, this rule of practice has been followed because insolvency affects: the 
status of the debtor and is a question in which the community at large is interested 
and it is not a bare question between the creditor and the debtor. Since the 
rule is based only on practice and not on any express: provision in the statute, thé: 
fact that the application for the beneficial owner joining as a petitioner is filed more: 
than three months after the act.of insolvency, is immaterial so long as the original: 
petition of the trustee was filed within three months of the act of insdlvency.' Such a 
case is different from one where the person who wants to come in as a supplemental 
petitioner is an entirely. new creditor, the debt duc: to whom is entirely different! 
trom the debt of the original petitioning creditor. For instance, where the debt due 
to the original (petitioning) creditor is less than the minimum amount prescribéd' 
as a condition requisite for filing an insolvency application (Rs. 500 in India and 
£ 50 in England) the defect cannot be cured by-another creditor seeking to'come in as 
a supplemental petitioner more than three months:after the alleged act of insolvency 
so as to overcome the defect in the miniminn’ qualifying amount of the debt. ‘In 
other words, if the petition was filed in the first instance only by a person, the debt 
due to whom turns out to be Rs. 300 on enquiry, the defect cannot be cured by 
another creditior to whom a debt of Rs. 400 is due by coming in as a second and 
supplemental’ petitioning creditor, if on the date ‘on which he seeks to come in more 
than three months have elapsed from ‘the alleged act of insolvency. | The case is 
however different where the original debt*wa¢ more than Rs. 500 but the petition 
was filed only by a trustee, but the bencficial owner secks to come in after. three 
months of the act of insolvency merely to.overcomé the objection based on the rule 
of practice that the beneficial owner also must join im such & petitions- / 
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Appl these ciples to, the caso Angappa Raja, the endorsee, 
must ela fie ee for Mrs. Raherath Bi for the amount which he is able 
to collect from the debtor, Khaleel. But Mrs. Rahmath Bi may and should be allowed 
to come in as a supplemental petitioning creditor even though on the date of her 
application more,than three months had elapsed from the alleged act of insolvency. 
Tn fact, when she wants tp come in thé Court should necessarily allow her to do so. 
The right of Mrs. Rahmath Bi to-realise whatever is possible from Khaleel the debtot 
cannot be, defeated by the technical‘argument put forward, by Khale¢] and the trans, 
ferec. Justice cannot, be allowed to be be, defeated by ‘such, technicalities. 


The earliest decision’ in “which ea matter appears to have been; considcrėd i is 
Ex parte Dubois. . The Lord Chancellor stated :— L, 


“ The reason why’a trustce.is not permitted to: prdve the debt dne under ae 
commission is, that hg must swear to the debt being due to him; now the’ ‘debt 
‘being only due to him, in trust for another, it is rather too greata refincment for 
, him to take such.an path ; and.if he swears the debt is due to him'as trustee only 
., that is not sufficient, for it does not appear with certainty that the debt has not 
. been paid to the cest: que irusta- The cestui qus rust, must, therefore, Join the 
trustee in coins that no part pf ihe debt has beei. paid or secuted.”” 


The next case is Ex parte Gray. 1’ The facts are somewhat interéating: One 
Grady; a chemist, became insolvent. The Official Assignee’ ;sold “the premises, 
stock and’ furniture to him for Rs..2,200. One Hodges advanced the whole 
money and, became’a partner with Gray. Thus Gray became liable to pay £ 1,100 
to Hodges. Gray assigned the lease, stock and furniture to Hannan ‘in trust’ 
by-way of mortgage to secure repayment of £ 1,100 due to Hodges. Hodges filed 
a bill on 13th, March, ..1835 for dissolution of the partnership and-trcated the debt 
ne 1,160 as part of the partnership atcount. On 28th May, 1835, Hannan issued, 

flat on the debt of £ 1,100. Tt-was held’ that Hannan aloné could not file, the 
flat Bocause he was a trustee for Hodges and Ex parte Dubois! was relied on. But if 
Hodges should come Gray could defeat him on the ground | that a separate flat could 
not be issued in respect of a ee as an item to be considered, 
in tho dissolution ‘of 'the' partnership. i A 


- The next case .is Hope v. Meck?, The facts were britfly ides One’ 
Dunbar Was adjudicted a bankrupt on the petition of one Vickerman: Dunbar had 
executed two promissory notes to one Alexander Hodson, the then ‘president of'a 
club of which Dumbar was a-member in respect of an obligatién incurred by’ 
Dunbar to the club. The promissory notes were indorsed by the previous president 
Hodson tó the succeding president; Vickerman. It was’contendcd that the petition- 
ing creditof.was only a trustee and the debt due to him could not be a good petition-' 
ing creditor’s.debt for filing. the insolvency petition ‘and the case of Ex ‘parte Gray? 
was relicd, on. The above case was however distinguished on the ground that in 
the instant case there: was ample evidence-of the acquiescence of the cestui que Hust! 
(the. club) and that the: indorsee could’ inaintain an action ‘at ‘law and further: 
oe also file a petition in bankruptcy. . ‘It was stated : — 


“Ir the present case, ‘howeyer, there was ample E of. the E ORE 
of the cesia que trust ; and we apprehend that there is no doubt that, Karoly 
speaking it-is no objection toa petitioning creditor that he i is a trustee’ 


„It was further . stated :—" “' ys" ety i 


| “In the present casé we think: the amount err wag a dette 
‘petitioning creditor and. when the other necessary Circumstances concur, a debt 
to the requisite amount: confers upon’ the creditor the power to pret a 
petition in bankruptcy 4s a fight; Ex parte Gray?” ` 


r. ‘Decided in 1787 (Coxes Cases in "> Aytrona Reports Vol. 1,'p.283. °- 7 
ity Volumel, > “83 10 Exch. Rep. 829, decided'in 1855. 
em oldea in 1835, Montaguoand > >>: e? i : 
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: These“cases were followed in Æx perte Culley in re-Adams?.»Ì In that ‘case,’ one 
Margeret Edenborough, a widow, recovered judgment in an action against one 
Adarns for over £11,000.’ She assigned the debt to Culley giving notice to Adams. 


Culley presented a bankru tey petition: Adams founded upon-the judgment 
debt. At the he ey admitted that'he had no ‘interest whatever on the 
debt, and had given no consideration for it, but 'that he was a mere trustee 


for-Mr. Griffin, ‘who was the absolute! beneficial’ owner of the debt. It was’ con- 
tended on. behalf of Adams inter alia, that under those circumstances, the petition 
could not be presented by the trusted: alone, but that the trustee and the castsi, que 
trust must both join in the, pennon, The Registrar accepted | the, above, contention 
and an appéal was di y, the, Court, of appeal. pointed out by 
James, L.J., that it ha ‘been? on titted previously as a rale, ot w of practice of 
the Bankruptcy Courts that for’ the safety’ of mankind the beneficial owner must 
join | in, the requisite oath, that the’ money is justly, and truly due, , that it, has ‘not 
been paid and that he’had no. security, for it, and’ that it was considered not 
sufficient to, have only the oath of a man to whom in fagt not a farthing was due, 
and who might know nothing at all about the security which the real owner had 
got. Counsel for Culley contended that -the old rule of practice had been abrogated 
by the provisions of the Bankruptcy Act, 1869. ‘The Court keld that the old id ale 
had hot been so abrogated ‘and that ‘tht only alteration made by the Act of 1869 
was that whereas previously only debts at ‘law could be the basis óf a bankruptcy 
petition, under the Act debts in equity ‘also could be see the basis. But the Act 
did not make any alteration in respect of'whd' the ‘ oning. créditor , should be. 
‘Fhis was pointed out clearly in _the judgment 6 sie oer the other two learned ae 
Brett’ and, Cotton, L: JJ,” 5 ae Tas 

- The wisdoti of the above rule is illustrated i in the next tne Ex ' parts 
Griff in re. Adams*. “Upon the dismissal of the petition of Culicy, ‘Gulley assigned 
the debt to Griffin and Griffin presented a. bankruptcy, petition against Adam in 
respct of the same debt. It was fourid ‘that Adams had a mortgage upon a property 
of one Moojen; a Solicitor and that later Griffin, a son-in-law of Moojen acquired. a 
transfer of the mortgage’ tight in another mortgage oo same property. . It ' was 
held that Griffin’ acquired the debt'of Mrs. orough simply, to force 
Adams to give tip his rights asa mortgagee the a ‘property and in 
order to make the property available to Moojen free from the encumbrance of . 
Adams. Thus it was found that the.insolvency petition was an abuse of the process 
of the Court intended to achieve a collateral purpose. This case is of interest because 
it shows that when the real‘ beneficial owner of the debt, namely, Griffin, sought to 
Bea the. bankruptcy petition, Adamis had a‘ good defence to jt. ©. rc’ 


| The question ‘again came up in fi i int’ Ex’parts Dearle in re Hastings?. There, 
a lad advanced a loan of £ 1,200 through het brother J. G. Dearle to one Qari, 
G. lé obtained a judgment against Carr for £'1,206-19-6 inclusive of interest. 
Hastings entered ‘into. an agreement with J. G. Dearle (acting on behalf of his 
tad teeing’ repa t of the said-judgment débt. The amount was not 
G . Dearld da bankruptcy notice. It Was not cothplied with.’ He 
ee filed a Acta petition against Hastings. ‘Objection was taken by 
Hastings before the Registrar that J.G. Dearle being a mere trustee of the debt 
for his sister ‘could not, according ` to the practice of the Courts, as laid, down ji jin 
Ex parte Culley’, present the petition in bankruptcy, and his sister as the cesizi que 
trust must: join.as a.co-petitioner., The contention was upheld and the petition 
was dismissed... J.G. Dearle appealed., In the Court of appeal a request was made 
to implead the sister as co-petitioner..' The request was alowed wed cVen though it was 
resisted on the ground that on the:date. of the: request rhore than three. months had 
elapsed and. the,amendment would be equivalent:to the presentation of a new peti- 
tion founded on an act of bankruptcy more than three months old. It was contended 
——— 
I. 9 œD. 307. ka 
a. 12 ŒhD. 480, ° 
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that the old rule had - been abrogated by. the provisions of the Bankruptcy Act of 
1883. That argument was rejected and it was pointed out that a: similar argument 
that the Bankruptcy Act of 1869 had abrogated the old rule had been rejected by 
the Court of ee parte Culley?, and-that with, full knowledge of that state, of 
things, the Parea 1883,. had not made ‘any spcific provi ion disclosing an 
intention to abrogate the old rule. ‘The reasons for the old rule were a pee 
in Partigulat by Brett, M.R. who was a party to the previous decision. He observed :— 


“This was not a’ mere ‘rule of practice ; it was a rule of cbnduct founded ‘ori 
principle. For if you took no notice, of:the cestui qi trust, it might well happen 

“there was no real debt at all, though jn ‘legal parlance there might be a debt. 
A cestiti que! trust who was competerit rane so might have released the debt. ` J 
think the reason remained after 'the, passing of the Batikruptcy Act of 1869, and 
that it remains after the passing of thie Bankruptcy Act of 1883 just as much’ as it 
did before. ' By the Act of 1869 a new act of bankruptcy and 'a ngw petitioning 

"creditor's ‘debt wert’ created’ “But no new petitioning’creditor was créated’; 
there were’no negative Words as to the person who ought to be the, petitioner.” doi ae 


Oa the question of amendment Lord Coleridge, CJ., observed: = > 0 fu 


fa Thei a arises’ the question ‘whether. we ought to, allow an amendment ot the 

“petition I think we have clearly power to do so under section 105, and the 
only question is whether the case is a ‘proper one for the exercise of the power ? 
itis. A blunder by no means, unnatural have been made in the construc- 

dion of tie Act: itis a mere slip. Į think it would be just to allow the name of the 

` sister, on proper ternis, to be added as a co-petitioner, and that the proceedings 

should then be continued with the addition of her name; but I think that the 

person who-has made the blunder must pay for it.. -The amendment 

must be faken to have been made at the time when the petition was presented.” 


Brett, 'M. R., concurred; Lindley, L.J., also concurred and. added that though 
it would, pot appear that leave to amend had been asked for before the Registrar, 
still it must be given when it was asked for before them; subject to terms. In 
passing it-may be noted that the power of amendment is contained jn section 89 
of the Presidency ‘Towns Insolvency, Act read with the relevant provisions of thc 

, Civil Procedure Gode, like Order 1, tule 10 and Order 6, a 17 and section 141. 


‘The above decision‘ was followed in 1887 in In re ' Ellis, Ex’ ` parte a 
wood*—"There a ‘debtor, Ellis, had’ borrowed £ 1 1030 from ‘one Hinshelwood 
on' a bill ‘of ‘éxchange. The bill was endorsed by the payer to his son 
O. G. Hinshelwood. The'son obtained a judgment and issucd ‘a bankruptcy 
notice. It was not complied with: and then he presented, the bankruptcy 
pini Objection was, taken ‘that the son: was, only, a trustee for, the 

ather and could not maintain the petition without adding the father. Leave. was 
sbught for'to implead the father but was refused by the, Registrar and ‘the 
petition was dismissed. ‘Against that the- son appealed. The Court of appçal 
allowed the. amendment as a matter of indulgence on condition, mat the father paid 
all the costs thrown away by his not, having been joined. 7 


~“ “The position is thus ‘summed up in Halsbury’s Laws of Raglaid; Son 
Edition, Volume 2, page 289, paragraph 541 :— WATE i 


. “A person to’ whom a debt isdn aka bare trustee may present a petition in 

certain cases, ¢. £» when the beneficial owner of the debt is under disability. 
But when a debt is due to a person as.a bare trustee for an absolute) beneficial 
owner, who is capable of dealing withthe debt as he pleases, the trustee cannot 
‘alone Preenet a Pane qpa ‘the debt, but the Bence owner: must] join i in 
petition.”- Pat d : if! 


1. g Ch.D, g07. Gees og ' a. 4 Morrel’s Bankruptcy Reports, Vol. TV, 283. 
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In the foot-note, the authorities quoted are Ex parts Gulley}, Re Hastings, Ex parte 
Dearie}, and it is added that where a petition has been. presented ;.by.a bare.trustee, 
kaye may be given to amend it by ‘joining the cestui gus trust. ,The authotities 
quoted are In re Hastings :Ex parte Dsarle4,. and. Rs. Ellis, Ex parte Hinshsl- 
wodd. rod : i MD A ai e V oe ewe mapon 
ide e qusstion'of amendment is further considered. in para. 576 at page, 303. 

us i ' LESE E ' s X ii at - - À k 


to 


“The Court may'amend a pétition upon such terms; if any, as it may think 
fit to impose.. A, petition.may be amended even after a receiving order has been 
madr, but the Court will not after adjudication amend a petition from which an 
esscntial part of the.description of the act of the bankruptcy relied'on has been 
omitted; nor. will the Court, after three months have elapsed from the date of 
the act of bankruptcy'on which the petition is fouhded, amend a petition by adding 

-as petitioners other creditors, unless the joining of the persons sought to be added 
is a mere rule of bankruptcy practice. and ‘such persons ‘are not essential to the 
petition by virtue of the statutory requirements with respect to who. may be a 
petitioning creditor.” os cy TTT Pi P E A i 

. The foot-note quotes as authority, Re Mauad, Ex parte Maund‘, explaining 

Re Owen, Ex' parte Owen®, Re Hastings, Ex parts Dearle®and Re Ellis, Ex -parte 

Hiashelwood*®’ o> BP htt EA tyes BA EE 

It will now be convenient to deal with In re Maund Ex paris. That was a 
case where the bankruptcy petition was presented by four creidtors claiming that 
the debts due to them aggregated to £206, but it was found on enquiry that some 
of the alleged debts had no’ existence and therefore, ‘the , Amount of ' the debts fell 
below the statutory minimum (£50). The defect was'soiight to be got over Be 
filing an application tq amend the’ petition by ‘adding a fresh petitioner by fres 
tition. But on the date of the application more thåh“three months had elapsed 

m the date of the act of bankruptcy. ‘. The arnendment-was allowed by the Regis- 

trar. The debtor appealed against the decision, The.appeal was allowed., Vaugham 
Williams, .J., stated :— ede FERS ot ; f k 


“Tt is perfectly clear that the Court ought iot to allow,‘ after three Ynonths. 
, have elapsed from the date of committal of the act of bankruptcy, the introduction 
. of creditors, as petitioning creditors, who could not themselyes present a petition, 


and the’ introduction ‘of'a’ debt which, after the same period has ¢lapsed, would 
„ Rot be a debt upon, which a petition’ could be founded.” , >> Pants 
| He distinguished thé-earlier cases where amendment was allowed or. proposed 
to be allowed in ‘the following. manier: ; irate j : 
: Ella vos f ia Gy ‘ oe oP 28 ee 
'“ Our attention waè called to ‘several cases which, it was said, established 
‘,that'the power of' amendment could. ‘be exercised after: the three’ months ‘had 
elapsed. In all these cases, however, it will be seen that the..person' added was. 
_ not essential to, the petition by virtye of the requirement of the Act, but only 
- by virtue of thé rules of practice of the pankruptcy Coyrt. That is the explana- 
‘tion of the addition of the cestui gis, trust in Exparte Dearle; ‘in re Hdsiings,??2 : 2 
r . T oy fe a5 assy, ae My oo yee e x 
ie Wright, J. added; A s, W ni Nr ai a É i S lit 8 se 
“As I understand the matter, every debt sought.to'be added as ground of thes 
' petition, ‘after three months from'the ‘date of the act of bankruptcy, 'is unava 
‘ able for that'purpose; but if within that period a debt has been made ground of 
ithe petition and afterwards. becomes’ desirable-to add. another ‘party to the'peti-. 
tion in respect of the debt, leave may be given to join that‘other party as'a peti- 
- tioner.where`it will not lead to-any injustice.) CYO aioe s r aat 


wai apa gies i 
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- In Ex parte Owes}, the facts were- these: Edward Peyton and Frank Peyton’ 
carrying on business in partnership filed a writ on 26th ; 1883, against 
one Owen-in respect 'of a bill of exchange. - The' writ was served on Owen on goth 
November, 1883. On 12th December, 1883, Edward Peyton filed a liquidation 
petition in Aera RAe and one Harrison was appointed Receiver óf his 

. On 20th De , 1883, final yent. was obtained in the writ. 
Frank Peyton founding on the eo debt issued a bankruptcy notice to Owen 
in the name of the firm and followed it up with a bankruptcy petition. In the 
meantime a mecting of the creditors of Edward Peyton was held and Harrison was 
appointed trustee. The bankruptcy petition filed by Frank Peyton against: Owen 


5 A ; Ke Ble 
They thought that the proper coursé was to give leave to'amend the petition 

by adding the trustee as co-petitioner and otherwise the receiving ordér would be 

discharged... . oe ai ous Bead 


illiams on Bankruptcy, ryth Edition says at page 49: ° totam She 
Beg tee 


The:question of amendment is dealt with at pages 489-490 in' the commentary 

to section’ 109 of the Bankruptcy Act of 1914.  -° © Se E 3 
The same position is reiterated on Mullah’s Law of Insolvency, 2nd Edition, 

page 156., The position regarding amendment is thus summarised at page 166:— 


“Tf the effect of the amendment is to introduce creditors as petitioning credi- 
) tors whò could not themselves present a petition after three months have elapsed 
` or to putit differently, if its effect is to introduce a debt which after the same period 

has would not be a debt upon which the petition could be founded, then 
„the Courts will-not ‘give: leave to amend. But if on the contrary, within that 
period a debt has been made the ground of the petition and it afterwards becomes’ 
desirable to add another party, the case stands on an entirely different footing.” 
. Tke authorities ‘cited are: Chockalinga Chettiar v. Muthia Chettiar? and 

Karupiia y. Veerabadra*, Ded a } . C ' ees Git Eci aty 
© 7 Chockalinga Chettiar v. Mutkia Chettiar®; the insolvency, petition was presented 

on 2 k November, 1930 by a person, who claimed to be the sole. creditor, ofthe 

debtur for Rs. 16,000 odd. But actually on that date an arbitration enquiry, was 
penne bene the petitioner and a third party who claimed ‘an interest in the 

d y an awatd'rnade'four days later the petitioner became solely entitled to 

th cbt: ‘He wanted to amend the petition by alleging that fact. The District 

J allowed. the, aniendment. The debtor appealed. Venkatasubba Rao and 


4 


Abdul R ., discussed’ the casts citéd by me‘and held that the ‘Court had 
power to allow. the: amendment, by adding that the inchoate right which the. péti- 
tioner had previous to the petition ne perfected by virtue of the award delivered 
four days later.-- = -. - ; seig Soa" eae 
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- In Karappia Nadar v. Veerabadra!, the petitioning creditor: was one Karuppia 
Nadar and, he alleged that the debt was due to as in kis individual capacity. 
It was really a debt aue to a firm of which Karuppia was only one of the partners. 
To overcome the objection taken by the debtor on that ground, the petitioner 


was the managing partner. 
ought to be allowed, observing :— 


to hold’ that a new debt is sought to'be taken advantage of as foundation for 
the ‘petitioning creditor’s debt merely because the same debt duc to the 
ship and therefore due to also A is now sought to be destribed as a debt duc to 
A. B and C, all the partners. . This, in my opi ion, is-a case’ where really an 
identica] debt in question continues to be the foundation abe petition for insol- 
vency.” i: ion, ghee ee ON age obi unk o Aa 
The learned’ Judge followed the decision in Chockalinga' Chettiar v. Mutkia Chetiter?, 
and the test propounded by Vaugham' William, ‘J. and ‘Wright, J. in the decision 
cited already. ~ 
It is true the petitioning creditor’s debt must have existed ‘at the time of the 
act of insolvency as pointed out in the cases cited in foot-hote (g) at page 158 of 
Mullah’s Law of Insolvency, in particular Ex parte Howward', Chidembur Singh v. 
Mrs. Baijes* and Dt. Board, Bijnor v. Mohd. Abdul Salam’. But that criterion has 
been satisfied in this case because the debt of the petitioning creditor, Angappa Raja 
was the debt due to the assignor, Mrs. Rahmath’ Bi, and had come into existence 
¢ven on 16th July, 1963, that is, before the date of the act of insolvency. We 
have further seen that according to the cases decided in land, it was not as if 
Angappa Raja could not have the petition at all and all that those cases would 
require as a rule of practice is that Mrs. Rahmath Bi must also join and we have 
further seen that in similar_cases permission was given to amend the petition so as 
to allow the true beneficial owner (like Mrs. Rahmath Bi) to come in as an addi- 
tional petitioner, even though on the date of the application more than three months 
had elapsed’ from the date of the act of insolvency. There is really nothing in 
section 12 òf the Presidenty Towns Insolvency Act,.when read with the relevant 
isions of the Negotiable Instruments Act to hald that the endorsee Anga 
Raja could not by Se ee the ge daar e appears to be no decided 
case in India importing the ice in. ith Bankruptcy Courts requiring 
CEL gis iy be sail ha Tack repared to import t-rule of practice 
eo ee e ey oe ncy Act, for the reasons discussed 
above.; But it is clear that when . Rahmath Bi wants to come as an additional 
petitioner she must be allowéd to do so, and the fact that on the date of appli- 
cation more than three months had elapeed from the alleged: act of in: vency 
cannot stand in her way. es re ee a 
Thiru Ahmed -Mccran: has relied on the opinion of Lord Hanworth, M. R. in 
In re a debtort, in support of his contention that Angappa Raja! is not a creditor 
for the purpose of section 12 of the Presidency Towns ‘Insolvency Act: The facts 
im that case were shortly these. “A decree sisi was made on a ai 1928, in 
a divorce ‘suit in.which the debtor was the co-respondent. {I July, 1928, 
am order was made directing the corespondent to pay to the. Court amount 
of thé casts of the petitioner. in the divorce suit. On 24th Octdber, 1998, it was 
varied by directing him to pay the amount.to the petitioner’s Solicitors on’ their 
un ing to ‘this sum.in Court wher received. The Solicitors gave the 
undertaking. “ Subsequently om 5th November, i1928, the decree sisi- was made 
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absolutes; A :bankruptcy'notice. was issued 'by' the Solicitors against the‘de btbr for 

bas df. thé súm which‘had:been ordered. > He did not: comiphy with ‘the notied. 

pon: ithe Solicitors presented: the bi tition. The objéctions-Wore 

y thedebtor before Registrar (1)!tha Wee clinton iwere-hot the creditors 

ae Storiwithinsthe ‘meaning{of begtion 4 of the -Bahkruptc) Act of rg v4 and 

that the..true. creditor wasi the, husbandiwho shad brought the divorce stit anid Gi) 

that the order of 24th October, 1928, was not a final otder withinthe meahing.‘of 

section; (3) (g) of the Bankruptcy Agts-+Fhee objections; were overruled .by the 

Regis trar... i odebtor, appealed. ;-- ‘The; Court tof, apptal, really décided- the :case 

on. the-second bpointe and held, that the otders of;11th July,,1928 and 24th) October, 

19afa er not, final because it:was contemplated that the Court:should låter 

rder:aboyt t the cepa ‘only, after, the final. disposal of the.divorde suit. )), Buginci- 
dentally Lord Hamoorth aa tated with regatd.ty the othen.point,—4:. 9 bn. J. 

“te No a sotsdavet Tt isnot’ perhaps: oe tor otadécisionito 

consider it very ily, but I think it is also a good point.......... The Solititors 

a necessary.xpart of the gy re ‘under, which , the, sym 

* cau or the beng aahe petitioners ut, they were not the principals as. against 

io Aandi poio 


The case o A a of ofa cours astern distinguishable from the 


Soljditors'in the si ofthat cage, | Furthes the di:cussion was bricf and did not 
consider’ tht question. of, an aa of a negotiable, ‘neumen (promissory; aote). 
ot abiy PE a. bare, frustee Ailing ar, ptey Hetitjon: by, himself and, 


ility, of adding the ceed isl OM an, application. ire ao 
sae a thority contrary to.,the authorities: ee, mes), 
7 port of the contchtiom that Angappa-Raja became a credittr only on fotk 
Abas ae , after the act ofiinsolvency.and therefore ‘could notihain taint: the'appliJ 
cation for, adjudication; -the 'leårned . Counsel, ‘Thiru Meeran, ‘cited two decisions 
Muth Chettiar, ‘vy Lakshminarata:Iyex),-and . District: ‘Board; Bijnor te. Mohamed’ Abdal 
S RT iIn Mutha, Chettiar, N. Lakshminarasa Tpert the debtor executed.:a spromissory 
notp tothe petitioning eréditor on 2grd Marchi’ The’act: of insolvertcy: alleged was 
zeae seecuted bythe igthers Lyer) in favour'of hisfather 
of properties: Therbodyiof the'deed wWas‘writtén or rgthiMarch.” On: 
6th April, a schedule of thé family properties was attached: The deed wasiregis 
tered ow the 8th April. s The question ether the-abt:of jnsolvency took plact: 
gai thie "1 3th , op only-oni6th April! TherBench held that the’trarsfer taok 
place, pn. 3th: March, itself onthe ground that the deed of.releasetwith- respect ti? 
2 copa ‘s-sharé im. joint Hindu family. pio necd not specify al} the family 
popes Since-the petitioner: becamè a itor. only $n s29rd@ Marchy‘t.s/}' ten! 
after the, act of insolvencyrit{was heldithat/he ra o comnpetént td file the 
ee ieee casis distinguishable because there !the debt: itself carte into ‘exis. 
tence « y after,the act.ofansolvencye iis bet hae cue G opah sone oiio 


In Di Board, Bifnor v. Abdul Salam?, the District Board ‘tought “to” adjudiddte 
one Salam as jnsolyents, {Salamshad ehtered>into a. contract with: the Board for 
plying a.ferry..; He, flled\a. suit agdinst ithe District Boardufor recovery of zomg ‘ 

1 "Fhe suip, was rk on gist! October} 1941; fom Rs. 700. odd -withsiprox 
pgrtionate: costs. ,!; tithat the District) Board filed'an ‘kpptal-to the. @ourt of 
the Distri oe Tarpeen o, AE appeal eae a e decr¢tak 
ae tin Fe 21942. ¢ er on: È 19%2; t-decd: 

This entire ee his wife Rea ae “the alleged dowen 
ied om to ey ilhe; sale, deod was registorcd pi gth! Augusti D948. balhe 
ee hyithe District Gourt on:i12thiNovember, “I ue ae 

Aaa of applying, for restitutiohundet séction: 1459.Gi ivil urt JGodey 

Fi the-petition~against-Salam for~ adjudication ~on~ 13th~November; 1942;- the 
act of insolyency “‘bemg the transfer of his entire propérty’ to his wik. A The: District 
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Judge held Arstly that pie petition was out of time because in his view the sale deed 
-took effect even on grd July, 1942, and the petition was presented more than three 
months later. Sccondly the learned Judge held that on grd July, 1942 the District 
Board had not become a creditor of Abdul Salam, that they became creditors only 
on 12th November, 1942, when their appeal was. alowed by-the District Gourt. 
‘The District Board filed an appeal-to the High Court. The learned Judges dis- 
‘agreed with the District Judge on the point of registration and held that the three 
-months would count only from the date of registration becaute it was only thtn 
-the outside world would come to know of the sales. , On the sccond point howcyer 
_ they agreed with the learned District Judge. __ ; = : f 


t Here again it must be noted that the'debt itself came into`existcnce only aftcr 
Wl the act of insolvency whereas in the case before us the debt was in existence even on 
' gth March, 1967; but it was then due to Mrs. Rahmath Bi. Be a 


Thiru Ahmed Meeran relicd on Jaleel Sahib v. Seeniappa. Ramaswami1, and 
contcnded that there is provision in the Insolvency Acts (Provincial and: Presidency 
Towns) only for substituting a fresh creditor and not for adding a fresh ercditor 
under Order I, rule 10, Civil Proccdure Codec. In that case a new creditor different 
from the petitioning creditor, sought to get himself added as an- additional 

` under Order I, rule ro alleging that the petitioning creditor might collude with 

-the debtor. Here Mrs, Rahimath Bi dogs not make any such a gation and the 

- case here is not one of substitution at all.” The decision is no authority on the 
question before us. f <a : 


Thiru Ahmed Meeran then submitted that section 50 of the Negotiable Instru- 
ment Act speaks of endorsce for collection as an agent to receive the contents for 
“the endorser and he urged that an agent could not necessarily be a trustee. In 
„that connection he cited the following sentence from Lewin on Trusts, 16th Eaition 
"1964; at page 144 :— + ares we PO A jane 
“ Every agency is not of a fiduciary character, and jt may be a difficult ques- 
tion to determine whether or not the agent is in the particular case a constructive 
Learned Counsel referred to the d¢cisions cjtcd there and in addition he referred 
. to Travancore Benk v. Abraham, and Rapudaman v. Surinder Kumar? I do not think 
it however necessary to discuss these cascs in detail, because, if my opinion an 
_ endorsee like Angappa Raja who admittedly has not paid an consideration for 
the endorsement will be a trustee for the endorser in respect of the money whick he 
“is able to collect. It is only on the basis that he is trustee for Rahmath Bi, the leamed 
Gounsel was able to akal the decisions in England requiring that a cestuigue trast 
~ should also join inthe petition for adjudication. The question really before thé Court 
~ whether the endorsee, Angappa Raja, could not have filed the petition at all by 
- himself. © On that point, I have shown that he could not merely file a suit but could 
~ file an insolvency petition as well, and that-in order to saf any defence which 
! the debtor might have against the original endorser, it will be sufficient to implead 
>the original endorser as a party. Since it is not disputed by the learned Counsel, 
` Thiru Ahmed-Meeran that the endorsce could file a suit to recover the amount, it 
- is unnecessary to refer to'the authorities on that position; these have been quoted 
-in Bhashyam and Adiga’s Commentary to section 50 of the Negotiable Instruments 
" Act at page.297-301. > i as S l ' ; 
z Thiru Ahmed Mceran relied on Ketokey Churan v,- Sarat Kumari Debest, as 
- authority for the position that a benamidar cannot file an- insolvency petition. But 
' -in my opinion, that authority cannot be extended to an endorsee for collection. 





1, (1951) 1 M.LJ. 87: A.LR. 1851 Mad665.° - 3. ALR. 1959 Pun. 92. 
- 2 ALR. 1955 T. C. 139. 4. (1917) 37.1.C.71: 20 Cal.-WN. 995, 
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f In the result, I allow Appeal No. 94 of 1968 and permit Mrs. Rahmath Bi 
to be added as the second petitioner, and as pointcd out already in Exparte Culley’, 
the amendment will date back to 22nd May, 1967 Since the application for 
impleading has been filed at an early stage, I do not think it necessary fo direct 
Mrs. Rahmath Bi to pay any costs to the respondents. £ : . 


Application’ No. 182 od 1967.—In view of Mrs. Rahmath Bi having been allowed 
to be added as the second petitioner, the preliminary objections to the maintain- 
ability of the petition are no longer available to the rcspondent and they are over- 
ruled. Eta No. 182 of 1967 will be posted in due course for further enquiry 
and it will be open to the respondents to file further counter affidavits ‘which 
may be necessary as a result of Mrs. Rahmath Bi coming on the record. 

VR. i be | he Order accordingly. 
IN THE HIGH GOURT OF JUDICATURE AT ‘MADRAS ` 
Present.:—Mr. Josa K. S. RAMAMURTI. - 

S. Arunachalam Asari (died) and others 7 .. Appellants" 





: v. : te 

Sivan Perumal Asari and another. 1 D , «e Respondents. . 

Transfer of Property Act (IV of 1882), sections 48 and 78 and Registration Act'(XVI of 

- 1908), sections 47 and” 49—Priority Applicability 'o “Prior transfer un-registered—— 
Registered subsequent to subsequent transfer—Effect of such registration— Whether 
prior trangferes entitled to priority over subsequent irangferee—Prior transferee’s right 
un-affected even if subsequent transferee is a bona fide transferee. 


Section 48 of the Transfer of Property Act embodies the well established rule 
of priority founded on law and justice that if a person: purports to create by trans- 
fer at different times, rights over the same immoyable property and such rights 
cannot all co-exist or be exercised to their full extent together, cach later created 
transfer shall be subject to rights previously created. f i 


The rights of priority will have to.be determined by the combincd opcration 
of section 48 of the Transfer of Property Act and sections 47 and 49 of the Regis- 
tration Act. Any undue emphasis upon section 49 of the Registration Act in 
isolation would render nugatory and useless the cqually important provisions 
_ in section 47 of the Registration Act and section 48 of the Transfer of Property 

_ Act. Once the dooument is registered, section 49 of the Registration Act has no 
relevance and the document takes effect from the date of its execution by reason 
of section 47 of the-Registration Act with the result that the rights of priority. of 
successive transferees will nccestarily have to be detcrmincd-in accordance ,with 

. the rule embodied in section. 48 of the Transfer of Property Act. `’ ' 

The prior transferee will get priority, the moment his deed of transfer is regis- 
tered. This right of priority“is the direct rence Of section 47 of the Regis- 
tration Act and section 48 of the Transfer of Property Act. “The fact that a 

` subsequent transferee is a bona fide transferee is nota ground by itself for post- 
-poning the rights of the prior ‘transferee. The normal rule is that no man can 

- derogate from his own. grant, and whenever re Legi laune wanted to protect 
‘. ‘the’ rights of a subsequent transferee in good faith and-for consideration specific 

‘ provision has becn enacted. In all other cases, the rights of priority embodicd 

“tr section 48 of the Transfer of Property Act would apply.- The right of priority 

- of the prior transferee will bé postponed only if he 1s guilty of any fraud, mis- 

representation or gross negligence. The prior transferee cannot be said to be 
guilty of any. negligence merely because he takes his own time to get the document 
- > registercd—the time. allowed by. the statute. By that conduct which statute per- 
mits him, he could not,be.said to be facilitating the owner of the property to 
j= aca 


- - Da L 9 Ch. D. 307. - f.% 
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commit fraud, What a man does, what the law of the land permits him to do, 
cannot amount to gross negligence. A subsequent transferee must necessarily 
take the risk of the owner having cntcred into a prior transaction ‘concerning 
the property and that transaction remaining un-registcred but being completed, 
by registration, subsequent to the second transaction. That is an inevitable 
risk which the subsequent transferee must take by reason of the ific provision 
in section 47 of the Registration Act. Though section 78 of the Transfer of 
Property Act applies only to mortgages, the principle underlying it would apply 
to transactions like sales also. f f i . 

(On facts held—Plaintiffs right of priority will be to have recognised under 
section 48 of the Transfer of Property Act).. 5 


Appeal against the Decree of the Court of the Subordinate Judge, Tuticorin, 
in Appéal Suit No. 5 of 1962, preferred against the decree of the Court of the District 
Munsif of Tuticorin in Original Suit No. 125 of 1962. i ; 


D. Ramaswamy Ayyangar and R. Krisknamachari, for Appellants. 
y: Shunmugham, for Resondents. i 


The Gourt delivered the following 


Jupcment.—The plaintiff is the appellant‘in this second appeal which arises 
out of a suit filed by him to enforce the mortgage, Exhibit A-4, cxecuted -by the 
first defendant in favour of the plaintiff for a sum of Rs. 700 on 5th December, 1953. 
The second defendant claimed rights under a sale deed, Exhibit B-4, executed b 
the first defendant on 28th December, 1953 for a sum of Rs. 1,000. “The plaintiff's 
mortgage was registered on 3rd July, 1954. The first defendant remained ex parte 
and the second defendant alone. resisted the suit on the ground that the mortgage 
in favour of the plaintiff is a sham and nominal document fraudulently brought 
into existence ante-dating it after the sale deed, Exhibit B-4, in favour of the second 
defendant. He further contended that when he purchased. the property from the 
first defendant, he purchased it in good faith for valuable consideration and without 
knowledge that the first defendant had already executed a mortgage deed, Exhibit 
A-4, which was registered on grd July, 1954. The trial Court dismissed thé plaintiff's 

- Suit holding that the mortgage, Exhibit A-4, in favour of the plaintiff was a sham and 
nominal document and that it was brought into existence ante-dating the same with 
a view to defeat the rights of the second defendant. It also held that the second 
defendant purchased the property without any knowledge of the rights of the 
plaintiff under the alleged mortgage, Exhibit A-4. Buton appeal, by the plaintiff, 
the lower appellate Court came to a contrary conclusion-and held that the mortgage, 

' Exhibit A-4, was not an ante-dated transaction, but it was a perfectly bons fide, 
and genuine transaction. But, on the other point, it concurred with view. of 
the trial Court that the second defendant purchased the property without the know- 
ledge of the mortgage in favour of the plaintiff and therefore the mortgage would 
not be enforceable against the Property purchased by the second defendant. Hence 
this second appeal by the dcfeated plaintiff.. -o ' g a a 

Mr. Shanmugham, learned Counsel for the second defendant, drew my attention 
to several suspicious features in the ċase` and the discrepancies. in the evidence 
advertcd to by the trial Court in support of its conclusion that the mortgage, 

‘Exhibit A-4,is not a genuine transaction, but that it was ante-dated and brought 
into existence as x result of collusion between the plaintiff and the first defendant 
who are near relations, having married sisters. Learned Counsel also relied ‘upé 
the noticcs which passed between the parties ‘and ‘laid considerable stress that 
when the first defendant in his reply notice, Exhibit A-5, stated that sufficient mopey 
was reserved with the second dant to discharge the mortgage debt-die to 
the plaintiff, the plaintiff did not pursue the second defendant and waited for nearly 
eight ycars to demand payment of thé~amount. While I see some force ini the 
points raised by Mr. S ugham, the findings of facts reached by the lower 

. appellate Gourt have to be accepted as final in view of the provisions of section 100, 
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Givil Procedure Code. The lower appellate Court did have. adequate materials 
and evidence to reach the conclusion it did, and evcn assuming that this Court may 
take a diffurent view on the evidcnce, it is not a ground for interference in second 
appeal. The result is that the mortgage in favour of the plaintiff is a perfectly 
truc and bona fide transaction and the mortgage decd, Exhibit A-4, was cxccutcd 
on 5th December, 1953, 20 days prior to the sale decd in favour of the eccond defen- 
dant. aye : ; 


. Even 10, it is urged on- behalf of the sccond defendant that on the concurrent 
findings of the Courts below that the sccond defendant is a bona fide purchaser with- 
out knowledge of the mortgage, Exhibit A-4 (as at that time itwas not registcred), 
the mortgage though registercd subscqucntly, would not be enforceable against 
the property purchased by the second defendant. I am unable to agrec with the 
view of the Courts below that the second d-_fundant had no knowledge of the mort-' 
gage, Exhibit A-4. The title dccds are now produccd by the plaintiff, his case being 
that as soon as the mortgage deed, Exhibit A-4 was cxccutcd, “the title deeds were 
handed over by the first defendant to the plaintiff. On the finding that the mort- 
gage deed, Exhibit A-4, is a perfectly gmuinc and bona fide transaction, it has' to 
be accepted that the title dccds too were handcd over to the plaintiff on the date of 
Exhibit A-4. The second defendant is guilty of gross negligence in not having 
insisted upon the handing over of the title decds to her at the time of the salc decd, 
Exhibit B-4. The fact that she applicd for an cncumbrance ccrtificate and obtaincd 
one which did not disclose the mortgage, Exhibit A-4 (as it had not been registered 
‘at that time) is not sufficicnt to hold that the sccond defendant is a bona fide trans- 
ferec in good faith and without knowledge of the prior mortgage, Exhibit A-4. 
A Aspe who purchases the property ought to insist upon the handing over of the 
title deeds by the vendor and should not lightly acccpt any explanation given by 
the vendor for his not immediately handing over the title deeds, or his oral promise 
that the title deeds would be- banded over later on. The fact that the title deeds 

‘were not handed over to the second defcndant is a powerful circumstance which 
should have excited the suspicion of the second defendant and if she had pursued 
the matter, rhe would have certainly come to know that the title decds were handed 
over to the plaintiff, when Exhibit A-4 mortgage was executed by the first d:fen- 
dant. I am ‘clearly of the view that on the facts of the instant case, the recond 

` defendant cannot claim to be a bona fide transferce and in good faith as she is guilty 

-of gross negligence in not having insisted upon the handing ovcr of the title decds 
to her at the time of her sale deed Exhibit B-4. : . = 

. . Even assuming that the second defendant was not aware of the plaintiff’s mort- 
gage, it would make no difference because, though the mortgage decd was registered 
on 3rd July, 1954 it will take effect from-the date of execution (5th December, 1953) 

.in view of the specific provision to that effvct in section 47 of the Registration Act. 

: _ Sri D. Ramaswamy Iyengar, learned Counsel for the appellant invited my 
attention to some of the decisions arising under scction 47 of the Registration Act. 
In all those cases, it was held that thé prior transferce will be entitled to enforce 
his right of priority even if the subsequent transferee had no knowlcdge of the prior 

- transaction In view of section 47 of the Registration Act read with section 48 of 
the Transfer of Pro Act. Section 48 of the Transfer of Property Act embodies 
the well-establis of priority founded on law and justice that ifa person 
purports to create by transfer at difftrent times, rights over the same immovable 
property and such rights cannotall co-exist or be excrcised to thcir full cxtent 
togcther, cach later created transfer shall be subject to rights previously created. 
By reason of stction 47' of the Registration Act, the plaintiff’s mortgage, Exhibit 

. A-4 took effect and: became operative on a date earlier than ‘the’ second defendants 

' sale, Exhibit B-4, and under section 48 of the Transfer of Propcrty Act, Exhibit 
B-4 must necessarily yield to Exhibit A-4. ; j f n i 


The argument of Mr. Shanmugham on behalf of the Sp one 
_ defendant) is that under the provisions of the Tran fcr of Property Act and Registra- 
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tion Act, a mortgage for asum of Rs. 700 Will-becorne valid and ‘create rights over 
the property in question only if the deed of mortgage ik registered and not otherwise 
and that so long as the mortgage -detd had not'been:registeted;, the mortgage cannot 
be raid to have takêr effect in any manher to as to’ affect the title of the mortgagor 
with the result that béforé the deed of mortgage was tegistered, the owner of the 
property would be absolutcly free to créate rights over the property. -dnd.that the 
rule of priority embodied in section 48-ofthe Transfer of property Act will have'no 
application where the subsequent or. se¢ond-transattion is completéd by’ the execu- 
tion of a decd and alsd duly registered before the registration of the first deed of 
transfer. In other words, his contention is that the rulg of priority in section 48. 
of the Transfer of | Property Act would not apply in cases where the first ‘transaction 
is not registercd as requifed by law-and in the imeanwhil the, tecond transaction 
comes into exirtence. . In support of his contention he placed reliance upon some 
of the ob-crvations in the decision of the Supreme Court in Ramasaran Lall v. Mst. 
Domini Kusr!, in which it-was held-that with regard to ,the right of pre-emption, 
the cruicial date is ngt.the date when the salg deed ig executed, but when the sale 
became. effootive after registration, ‘That decision jis-cagily distinguichable and 
the principle ‘underlying that decjcion has no application to. the situation in the 
instant casé. _ It is true -that-under section 49 ‘of the Registration Act, unless the 
document is registercd it shall not affect the. in vable. ` property, concerned nor 
cod the document. be received, in ‘evidence, The qúestion is not what will be 
the consequence if the document is not régistered, at all, but the crucial point is 
when once the document is registercd, from what date it takes -effect and becomes 
operative? The right of priority will have to be determined. by ‘the- combined 
operation of section 48 of the Transfer of Property Act and sections-47 and 49 of 
the Registration Act: Any undue: emphasis upon section 49 of thé Registration 
Act in isolation would render nugafory and, useless the squally important provisions 
in section 47 of thé-Registration Act and. section. 48 of the Transfer of Property 
Act.- Once the-document is registered, rection-49 of the Registration Act has no ` 
relevance and the document, takes cffect from the date of its execution by reason 
of.section 47 of the Registration Act,;with the result that the rights. of priority of" 
the successive transferee will nectstarily have to-bé determined in accordance with 
the rule embodied in section 48 of the Transfer.of Property Act., The ‘acceptance , 
of.the ‘argumént,that till the registration, the first transaction does not exist in the 
eye of law for any purpose ‘wHatroever to as ta leave the ‘property as absolutely free - 
property in the hands of the owner would result in serious injustice besides absurd 
and anomalous-conseqii¢ices.. Suppose a prior transferee had advanced the entire 
consideration waits ay for consjdérations-of .conveniencé to register the 
cumént within the time fix Gimder.the’ statute it will be opci to the vendor to 
deal with, the property in derogation of the prior-trantagtion and’ the recond pur- 
chaser will get Priority even though, he is informed by the first purchaser that the . 
first sale-deed had been executed, the fill price.there. under had ‘been paid and that 
all that remained was mercly the regitration of the sale decd within the time 
provided by- the-statite. u This will be the result if the argument of the respondent 
is accepted. It will be noticed that this extreme argument founded upon section 49 
of the-Refistration Act has nothing to do with’ the, question whether a second trans- , 
ferce is a bona fide transferce or-a purchaser with knowledge. . The contention is 
purely 4 legal one based ‘upon the provision in section 49.0f the Registration Act 
that unless the document is registercd, the. transaction a not aff ct any immove- 
able property or will be reccived as evidence of any transaction affecting such 
Property. „ I am -not preparcd to,accept this argument which completely renders 
nugatory and uselcss the other.cqually. important provisions of the Registration Act 
aad tie transfer of Property Act... Section 49 of the Registration Act would ocase 
to apply the moment the document is registercd and as regards the rights of parties, 
we-are back only upon section 47 of the Registration Act, and section 48 of 
the Trangfer‘of Property Act. Section 48 of the-Transfer of Property Act is founded 
q Bas 
f 1, (1962).9 S.ŒR. 474 :'(1963) 1 8.C:J. 64b. 
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thé equally important principle that no man can convey'a better title than 
what he has. Ifa person had already effected a transfer, he cannot derogate from 
his grant and deal with the property free from the rights created under the earlier 
transaction. His prior title as absolute and free owner is curtailed or diminished 
by rights already created under the earlier transaction. Section 48 of the Transfer 
of Property Act is absolute in its terms and does not contain any protection or reser- 
vation in favour of a su ent transferee who has no knowledge of the prior 
transfer. .Knowledge or no-knowledge, a subsequent transferee’ cannot claim any 
priority as against an earlier transferee. Whenever the Legislature desires to protect 
the rights of a transferee in good faith for consideration specific: provision to that 
effect is made,—vide for instance section 27 of the Sareea Act, 1877 and 
sections 38 to 41 of the Transfer of Property Act. In allother cases, the well settled 
rule. that a man cannot derogate from his grant will have to be applied. 


' Instances may arise when the right of priority embodied in section 48 of the 
Transfer.of Property Act may not avail in cases where the ‘prior transferee is guilty - 
of fraud and’ misrepresentation or gross-negligence as a result of which the subse- 
quent transferee is induced to enter into a transaction with the owner of the property 
as though there is no other prior transfer. Section’ 78 of the Transfer of Property, 
Act contains a provision where the rights of a prior mortgagee are ed in 
favour of'the second mortgagee when the prior mortgagee is guilty of fraud, mis- 
representation of.-gross-negligenct. ‘Though this section.78 in terms applies only 
to mortgages the principle underlying it would apply to transactions like sales also. 
The condition for the postponement of priority is thata prior transferee must -be | 
guilty, of fraud, misrepresentation or gross-negligence. The question. immediately 
arises where the prior transferee could be said to be guilty.of gross negligence 
because hé waits, during the period allowed by law, for the registration of the docu- 
ment, thereby giving opportunities to the owner to deal with the property and 
create rights in favour of third parties. ‘The argument on behalf of the respondent 
(second defendant) is that as between two innocent parties, the prior transferee 
and the subsequent transferec, the former should bear the consequences of his 
having delayed the registration of the document and thereby facilitated or enabled 
the owner to enter intd a subsequent transaction. . In other words, the first trans- 
feree should suffer for the fraud or the over-reaching on the part of the owner which 
was only due to the fact that the document was not registered and the subsequent 
transferee. could not discover the encumbrance even if he had obtained an encum- 
brance certificate.’ It is this aspect which came up for direct decision in Surendranath 
Gosh v. Harisdas Biswas. In that case, the subsequent transferee was found to 
be a bona fide transferee without knowledge of the prior transaction. This identical ° 
argument that on account of the delay in the registration of the first transaction the 
first mortgagee had held out to the world that the property would be free from any 


encumbrance and so induced the subs¢quent mo to advance. monies and 
this enabled the mortgagor to commit fraud and that in such circumstances, the 
rights of priority of the first mor will be postponed, because, by the delay in 


the registration, he has facilita this fraud was not accepted. It was held that 
when the statute gives four or cight months time, as the case may be, for registra- 
tion, the mortgagee cannot be held to be guilty of negligence in taking his own 
time for registration provided it is within the time limit. It is sufficient to refer 
to the following observations at pages 231 and 232: ‘ 


* In my view, when a mortgage is registered within the period of four months | 
allowed by section 23 of the Registration Act it is prima facie registered within a 
reasonable time. .Whcre a prior mortgagee has done nothing towards inducing 
a subsequent mortgagee to advance money, but has simply availed himself of ' 
the time-given to him by the law for registering his mortgage he cannot be said 
‘to be guilty of ‘ gross-neglect ’’ within the meaning of sectiòn 78 of the Transfer 


—— A Se — 
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of Property Act. Section 47 of the istration Act lays down that a registered 
document shall operate from the time from which it would have commenced to 
operate if no registration thercof had ‘been requircd or made, and not from the 
time of its registration and, in my view, where a mortgage is prior in date and has 
been validly registered within the time allowed by the law, it cannot be postponed 
to. a. subsequent mortgage merely because the prior mortgagee had omitted to 
get his mortgage registered until after the execution of a subsequent mortgage. 


There is no special hardship on the subsequent encumbrancer, because, as in 
‘this country documents. do not take effect from the date of registration, every 
person who acquires property takes it subject to the risk that there may be a prior 
title created within the preceding four months ‘or in some instances even cight 
months (sections 23 and 24 of tlic Registration Act), See Fadunandan Prosad Singh v. 
Kosr Kallyan Singh.” eo 


Reference may next be made to a decision of this Court in Deraiswami Reddi v. 
; Ansappa Reddi”, in which too it was held that the prior transferee would be entitled 

to enforce his rights though his document is registcred later and even if the subscquent 
transferce entered into the transaction bona fide without knowlcdge of the first transac- 
tion. It was held that this result was implicit and was a direct consequence of the 
combined operation of section 47 of the Registration Act and section 48 of the 
Transfer of Property Act. It is also observed that the right of priority of the first 
transferee would be postponed only if the later transferee established any infirmative 
circumstance like fraud, estoppel or gross negligence. Reference may be made to 
the following -obscrvations at page 426: a i i 


“Such á`plea, if allowtd, would lead to much fraud. Ifa later document 
registered earlier is to prevail over an earlier document registered later it would 
always be casy for the vendor and the later purchaser to enter into a transaction 
within the time given for registration of the earlier document and get the new 
deed registered immediately and thus defeat the purchaser under the earlier deed.” 


This decision was followed in a later document of this Court in Ramaswami Pillai v; 
Ramaswami Nsicker®, as well as in the Bench decision of the Andhra Pradesh High 
Court in Jagannadha Rao v. Raghava Rao‘. In the latter case, the decision of the 
Supreme Court referred to carlier, Ramasaran v. Domini Ruer®, was referred to and 
distinguished. : - : i 


My. attention was also drawn to a recent decision of the Supreme Court in 
Kg. Nathan v. Maruthi Rao*,in which also it was held that the mortgage dced became 
“fective and operative from .the 5th July, 1947, when the mortgage was rcgi:tered 
and would prevail over a transfer which took place between the date. of execution 
and registration of the earlier transaction. It is true that in that decision nothing 
was stated as to what would be the position if the subsequent transferee happens to 
be a bona fide transferee without knowledge of the earlier transaction. 


From the foregoing it will be seen that the prior transferee will get priority, the 
moment his deed of transfer is registered. This right of priority is the direct conse- 
uence of section 47 of the Registration Act and scction 48 of the Transfer of Property 
ct. The fact that a ‘subsequent transferee is a bona fide transferee is hot a ground 
by itself for postponing the rights of a prior transferce. The normal rulc is that no 
man can derogate from his own grant, and whenever the Legitlature wanted to 
protect the rights of a subsequent transferee in good faith and for consideration, 
specific provision has-been enacted. In all other cases, the right of priority embodied 
in section 48' of the Transfer of Property Act would apply. .The right of priority 
of the Prior transferee will be postponed only if he is guilty of any fraud, misrcpresen- 
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tation or gross-negligence. The prior transferee cannot be said to be guilty of an a 
negligence merely because he his own time to get the document registerc 
the time allowed by the statute. By tbat cònduct of waiting which statute permits 
him, he could not be said to be facilitdting the owncr of the property to commit 
fraud. What a man docs, what thé law of the land permits him to do, cannot amount 
to gross-negligence. A subsequent transferee must necessarily take the risk of 
the owner having entered into a prior transaction concerning the property and that 
transaction remaining unregistered but being. com leted, by registration, subsequent 
to the second transaction. That is an_incvitable risk which the subscquent 
transferee must take by reason of the specific provision in section 47 of the Registra- 
tion Act. In the instant case, there is no question of the plaintiff being guilty of 
ee negligence and his rights of priority will have to be recogniscd under scction 
the Transfer of Property Act. ay 


For all these reasons, the second appeal is allowed and the plaintiffs suit decreed. 
There shall be a preliminary decree as prayed for in favour of the plaintiff. Three 
months’ time for redemption. The plaintiff will be entitled to is costs in the 
trial Court. The parties will bear their own costs both in the lower appellate 
Gourt and -in this Gourt. - 


Leave refused. - : 2-4 i 


` S.V]. ——-— Second Appeal allowed; 
= f f ' ~ No leave. 


t 


> 


IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 
PRENT :— Mr. Justice K. Veeratwam anD Mr. Jusricg T. RAMAPRABADA 


Rao, a 

K.P.M. Abdul Majeed P. Kondagai, Thittackeri Post i Petitioner" 
j i v. 

The Assistant Agricultural Incom-tax Officer, Nannilam .. Respondent. 


Madras Agricultural Incoms-tax Act (V of 1955), Sections 9 (2) and 10 (1)— Scope— 
Pro ming gif Hs nie te if or nf eld be assessed to 
tax under the 


Section 10'(1) of the, Madras Agricultural Income-tax Act is clear and specific 
and provides that nothing contained in the Act shall apply to a person who holds 
land not excecding- twelve and half standard acres (before the amendment in 
1968)., When a person denudcs himself of the entire land owned by him, by 
' making a gift thercof to his wife and/or minor children, the provisions of the "Act, 

` would cease to apply to him as it could not be said that he holds land thereafter, 
There is nothing’in section g (2) of the Act to alter the position and that provision 
only requires that the income which has been derived from the assets transferred 
by a person to his wife or minor children will have to be includcl in his income. 
It does not deal with ownershp or possession of the lands and contains no dec ming 
pov that notwithstanding the settlement the transferor should be deemed to 
the owner of the lands, 


(Where, however; the owner of land settles or transfers a part of it-to his wife or 
minor children and the extent of land held by him is above the exemption limit 
the income from the land to settled is liable to be included in the income of the 
settlor. Anomaly pointcd out.) 


. Petition under Article 226 of the Constitution praying the High Court to issuc a 
Writ of Prohibition prohibiting the respondent from proceeding further in pursuance 
of his noticé in G.I.R. 49-a/59-60 etc. i 


Ramamani for M/s. Subbaraya Aiyar, Sethuraman and Padhmanabhan, for Petitioner. 


“The Assistant Government Plcade:, for Respondent. ) hy 


- si - e ` ` 7 a 
* W. P. Nos. 2956 to 2961 of 1965. - 15th October, 1968. 


fg ° K. P, M. ABDUL MAJEED P. ASST. AGRL., LT.O. (Peeran, J). 537. 


The Order of the Court was made by TN 


Vesraswami, F.—These are petitions under Article 226 Sf tie Constitution for a 
direction forbidding the Assistant Agricultural Income-tax Officer, Nannilam, from 
proceedi inst the common petitioner for assessment of the agricultural i income. 
He and his brother K P.M. Abdul Khader owncd 309-66 acres of wet and dry 
land; in Nannilam taluk. They divided the properties by mctes and bounds undcr 
a decd of partition dated aist July, 1952, each getting a moiety of the estate. The 
petitioner, thereafter, by two deeds dated 23rd March, 1955 and 15th March, 1958, 
settled his entire share of lands on his wife and minor children. Though the settlces 
individually applied for composition under the provisions of the Madras Agricul- 
tural Income-tax Act, the Agricultural Income-tax ` Officer clubbed all the lands, 
including the share allotted to K.P.M. Abdul Khader and charged the total income 
from the entire lands to agricultural income-tax. ‘This order was eventually set aside 
by this Gourt in T.A. No. 52 of 1963 on the view that the assessment made on the 
basis of an as ociation of persons was illegal’ The Agricultural Income-tax Officer 
then served on the petitioner a notice dated 13th January, 1965, to show cause why he 
should not be assessed to tax in respect of the income from the lands settled by him 
on his wife and minor children. . The officer in justification relied on section g (2) 
and expressed he intention to proceed under that provision. All these was for the 
year 1959-60. oring the petitioner’s ‘objection that in view of the ‘settlement _ 


made in ee of his wife and minor children, ke did not ‘own any land to attract © 


the provisions of the Act, the Agricultural Income-tax Officer served further 2 
on him asking for his income from the entire lands’ under section ọ9 (2). ` 
petitioner has, therefore, appa to this Court for a direction as we a l at 
the outset. 


We think that the p are well founded. It does look strange at first 
sight that if a holder of lands se art of them on his wife and/or minor children 
by way of gift and the lands ae by him excced the limit for exemption under 
section 10 al the income from the lands so settled was liable to be included in 
the income of the settlor ; but if he transfcrred by way of a gift to his wife and or 
minor children hi; entire lands, the provisions of the Act would be inapplicable to him. 
But on a Careful consideration of scctions 10.(1), 9 (2) and the definition of ‘‘ to hold,” 
we are clearly of opinion that will be the result. Section 10 (1) is iflc in its 
terms that nothing contained in the Act shall apply to 4 perton who holds land not 

ing twelve and a half standard acres before the amendment in 1968. Thcre 
is a proviso to the sub-section which, we need not recite for present purposes. The 
expression : “‘ to hold” is defined to mean, to possess and enjoy either as owner or 
tenant or mortgage in possession or as a maintenance holder or in one or more of 
these capacities. When 4 person denudes himself of the entire land owned by him, 
by making a gift thereof to his wife and/or minor children, by the of section 
10 (t)-and the definition of the expression ~‘ to-hold’, the provisions of the Act 
would be inapplicable to him. There is nothing in séction g (2) to alter the position. 
That provision only requires the income which has been derived from the asscts 
transferred by a person to his minor child, to be included in his income. It does not 
deal with the ownership or possession of the lands, and contains no dceming provisions 
that in a case like this, by a fiction and notwithstanding the settlemcnt, the transferor 
thould be deemed to own the lands forming the -subject-matter of transfer without 
consideration. The result is that the pctitioner in these petitions holding as he docs 
no lands, or land ‘not in exccess of twelve and a half standard acres before the 1968 
amendment, is not affected by any of. the provisions of the Madras Agricultural 
Income-tax Act. If follows ms fuccnon oes from the réspondent is clearly 
invalid. . 


The petitions are allowed with costs, one set. Counsel’s fee Rs. 200. 
R.M. i : í Pehitions ee: 
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IN THE HIGH COURT OF. JUDIGATURE AT MADRAS. 
. _ Present :—MR. Jusmice A. ALAGIRISWAMI, so 
V.S. Chockalingam Chettiar aw 9 ` e Appellant* 
Oo , i : a ` wie ed 
Gontract Act (IX of 1872), section 70—Money spent by plaintiff at the request of the defendant | 
resulting in benefit to both—Plaintiff can claim contribution in proportion to bensjit obtained 
by defendant eet, Me i a 
It does not appear to be the law that whcre a person .spends something (and 
- as a result bencfits himself and another person) at the request of that person not 
-intending to do it gratuitously he is not entitled to recover from the person 80 
ibenefited a share of the expenses proportionate to the benefit obtained by that' 
n person. But it stands to reason that the contribution which a party has to make 
towards expenses incurred by the other. party for his benefit can only be in pro- 
portion to the benefit he has obtained as a result of that expenditure. - 


Appeal against the decree of the Sub Court, Pudukottai in A.S.No 140 of 1963 pre- 
ferred against the decree of the District Munsif of Pudukottai in O.S. No..353 of 1960. 


- S. Gopalaratnam and P.N.-Venugopalan, for Appellant. . ae 
. FE. Sarvabhauman and T.R. Mani, for Respondent. 


The: Court delivered’ the following 


Jupament :—The defendant is the appellant. The appeal arises out of a suit 
for contribution filed by the respondent plaintiff. Thc plaintiff and defendant were 
joint owners of a tea estate in Ceylon. Subsequently the defendant sold his share 
in it to the plaintiff. On 21st August, 1956, an agreement was entercd into between 
the parties in connection with it. Clause 3 of the agreement is the provision on the 
interpretation of which the decision in this case will depend. It appears that a 
penal had been levied by thc Income-tax Department in respect of this tea estate. 

nder that clause the plaintiff was authorised to take necessary steps to have the 
penalty cancelled. But if the ty was not so cancelled, the plaintiff was to bear 
two thirds of the penalty and the defendant the one-third. The plaintiff filed a suit 
for a Half sharc of the expenses which he had incurred in conncction with the proceed- 
ings taken to have the penalty cancelled. Those proceedings seem to have been 
ultimately successful: The Lower Appellate Court-allowed the plaintiff’s appeal 
and decreed the plaintiff’s suit on the ground that:section 70 of the Contract Act 
would apply to the facts of this case, and 1 am of opinion that itis right. . z 
- The action taken by the plaintiff was for the common benefit of the plaintiff 
and the defendant. If action not been taken, both of them would have had to 
pay the penalty. -To the extent that the penalty was cancelled as a result of the action 
taken by the plaintiff, both of them had the benefit of the expenses incurred by the 
plaintiff. It certainly does not appear that the services rendered by the plaimtiff 
were intended to be rendered gratuitously: The fact that the agreement did hot 
_ say anything about the expenses and how the parties were to bear the expenses does 
not medn that the plaintiff was to bear all the expenses himeelf. ‘The agreement does 
not say that the plaintiff was to bear the expenses. The matter ‘therefore seems to 
fall squarely within section 70 of the Contract Act. The plaintiff has lawfully done 
something of which the defendant has had the benefit. It is true that he hag aone 
something for himself as well as for the dcfenaant, but it also means that be has done 
something for the defendant. What the plaintiff did need not wholly be for the 
benefit of the defendant. . The fact that the plaintif. incidentally. obtaincd 'rome 
benefit by the expenses that he incurred in this case only means that the plaintiff 
would also have to bear the expenses to the extent that he was benefited by the 
incurred in this case. It does not appear to be the law that where a person 
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spends something and as a result bénefits himself and another person at the request 
of that person not intending to do it gratuitously he is not entitled to recover from 
the person sd benefited a share of the expérises proportionate to the benefit obtained 
by ‘that person. The defendant in this case has certainly enjoyed the benefit of the 
expenses incurred by the plaintiff. I ao not think med the decision in Avudayappa 
Pillai v. Thillai Thandavaraya Pillai1, relicd on by the defendant-can help him. In 
that casc, the plaintiff and the defendant each owned lands under two tanks, the 
tanks themselves being owned by plaintiff. The tanks were breached. The defen- 
dant pressed to have them repaired after joint corisultation and under'the supervision 
of their respective agents. The plaintiff preferred to do the work himself and 
demanacd contribution from the defendant. It was in those circumstances that a 
Bench of this Court held that the plaintiff was not entitled to demand contribution 
from the defendant because the work was not done for the defenadant. The 
decision could really be explained on the basis that the defendant had no choice 
in the matter of execution of this work and the plaintiff in that case did work in 
spite of the defendant. On the other hand a Full Bench of this Court in Srirama 
Raja v. Secretary of State for India in Council*, has held that even in a case where a 
work which benefited the plaintiff’s cost without the defendant’s consent, the plaintiff 
was entitled to claim contribution from the defendant. Unlike in that. case, in the 
present case the work was done by the plaintiff in pursuance of an agreement with, 
the defendant. This decision of the Full-Bench may require reconsideration in view 
of the decision of the Supreme Court in State of of West Bengal v. Mondal arid Sons?, 

on tht ground that the defendant in the case before the Full Bench did not -have an 
opportunity to refuse the benefit sought to be conferred on him. But no such con- 
sideration arises in this case. The work was done by the plaintiff in pursuance of 
the agreement ‘with the defendant and the defendant Tad the benefit of the expenses 
incurred by the plaintiff.’ As the plaintiff has done the work lawfully for himsclf as 
well as for the aefeadlaait the plaintiff i is entitled to succeed. 

- But in cne respect the defendant is entitled to succeed. The plaintiff’s claim 
was for half the expenses. - Under the agreement between the parties already referred 
to, the benefit was in the proportion of one third to the defendant and 'two-third to 
the plaintiff.’ It stands'to reason that the contribution which a party has to. make 
towards expenses incurred by the other party for his benefit can only be in proportion 
to the benefit he has obtained as a result of that diture. ‘Therefore the defen- 
dant will be bound to pay the plaintiff only one- of the expenses incurred by 
the plaintiff and not hal as claimed by himn and decreed in his favour by the Lower 
Appellate Court. - 

The second appeal is therefore diljwea 3 in part and in the place of the decree 
passed by the Lower Appellate Court, there will be a decree for two third of the 
amount decrecd ‘by the, Lower Appellate come The parties will bear their own 
costs in this Court. No leave. . 

V.K. : : Appeal abudi in pert. 

[FULL BEN BENCH.) . 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. ' 

Present :—Mr. M. ANANTANARAYANAN, Oe Te Mr. Jusrioœ P. RAMA- 
KRISHNAN AND Mr. JustTIog M NATEAAN. ' 


AB. Manal l ae Applicant * 


Mrs. Libian Margaret Manual and another Respondents. 
Indian Divorce Act (IV of 1869), ‘sections 7, 10 and 19—Dissolution of marriage on ground 
i adultery—Application by husband—Respondents remaining cx parte——Corrobore 
tion of husband's evidence necessary—Nature of proceeding. 
The mere fact that the respondents did not care to contest the proceeding and. 
‘remained sx parte, is no suneree for the Court to treat the proceeding as pure 


"t1. ALR. 1928 Mad. 320. 800.- a 
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formal, and to act upon the evidence of the plaintiff or petitioner, uncorroborated j 
as though it were evidence given by the plaintiff in a civil os in which 
- the defendant had remained ex . There are authoritics to the effuct that the 
evidence of the husband should be corroborated by some other cvidr nee, if this 
is at all feasible, or at least, by the circumstantial cvid nce of surrounding proba- 
bilities. This is not a mere civil proceeding, where an adjudication of rights as 
-between two parties alone is involved ; this is a‘procceding relating to the status 
- of matrimony, and it involves tke interest of society, as well as the interests of 
the concerned individuals. For that reason, the Court must never act in a purely’ 
- formal sense, in such proceedings, and the finding that the Court is satisfied 
that there is no collusion between the parties should not also be a mere mechani-' 
cal inference or conclusion. ey, ae pi 
Held, on facts, the ground for dissolution was proved by adequate evidcnce, 
circumstantial and direct and that there hay been no collusion between tle 
parties: a a 
Case referred by the District Judge of South Arcot at Cuddalore for confirma- 
tion by the High Court under section-10 read with section 10 of the Indian Divorce 
Act (IV of 1869) of the decree sisi dated 17th January, 1967, and passed in O.P. 
No. 78 of 1966 on his file. . PP: aa 
| G. Krishnan and E. Sampath, for Applicant. a ae os. I 
~ V.T. Gopalos (amicus curiae), M.S. Krishnamachari (amicus iae), for Respondents. 
The Judgment of the Gourt was delivered by -- - : : 


M. Anantanarayanan, €.F.—This is a-case referred: under section 10 and section. 
17 of the Indian Divorce Act IV of 1869, by the learned District Judge of South Arcot, 
for confirmation of the decree nisi dissolving the marriage. The facts are simple. 
The petitioner and the first respondent were married, according to the rites of the 
Ghristian religion, on 8th August, 1951 at the- Royapettah Purification Church, 
Madras. They lived together -as husband and wife from 1951 till goth September, 
1964. The petitioner had taken up employment in the Neiveli Lignite Gorporation, 
and, they were living together at that place. According to the sworn testimony 
of the petitioner (P.W. 1) on goth September, 1964, his wife informed him that she 
was no longer willing to live with him in matrimony, and, she left his house and 
deserted him. Thereafter, according to the petitioner, the first. respondent and 
the sccond respondent were openly living together as husband and wife in a village 
near Neiveli. In his evidence the petitioner gives the actual address, riz., No. I5I/I, 
Gangaikondan Colony. ; . ‘ 
The respondents were ex parie, and did not ccntest the application at any stage, 
in spite of summonses taken out several times, and publicaticn in a daily news- 
paper of Madras. The learned District Judge accepted the evidence of P.W. ‘1, as 
Proving the fact of adultery between the first respondent and the sccond res- 
pondent, recorded a finding that there was no collusion.between the parties, and, 
granted the decree dissolving thé marriage subject to our ccnfirmation.~ A 
We have been exercised by the fact that the evidence of the petitioner (P.W. 1) 
stands alone, and uncorroborated. Itis true that, under the Indian Evidence Act, 
no particular quantum of evidence is legally required for proof of a fact, and the 
Qourt can accept and act upon uncorroboratcd evidence of a witness. Under section. 
7 of Act IV of 1869, the practice of our Courts, in such matters, has been approxi- 
mated to the practice of the Matrimonial and Divorce Courts in the United 
Kingdom, as far as practicable. There are authorities to the effect that the evidence 
- of the husband should be corroboratcd bysome othercvidence, if this is at all feasible, 
or-at least, by the circumstantial evidence of surrounding probabilitics. _ 


In the-present case, the evidence of the husband is not corroborated by that ofil 
any other|witness, but, it is noteworthy that the husband has given explicit informa-!, 
tion about the particular addresses at which the two respondents are jointly living 
together, in adultery, after the first respondent had deserted the petitioner. This 
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direct evidence is corroborated. by-the circumstantial evidence of the returns on the 
summonses, available in the record. We have scrutinised this aspcct, and we find 
one return made by the second respondent and signed by him, in which, he explictly 
states that the first respondent was, at the time of the service of the summons, staying 
with her mother elsewhere, and that she had earlier left him (second respondent). 

This relates to the address cf the second respond:nt, as given by the petitioner, and, 

it is powerful corroboration, as circumstantial evidence, of the averment of the peti- 
tioner, on oath, that the first and secand respondents had been living together as man 
and wife at that iven ‘address. In this case, we are, therefore, relying both on the 
evidence of P.W. 1 and on the corroboration by circumstantial evidence, that we 
have referred to, as an adequate basis for acceptance of the evidence. Nevertheless, 

we must sound a note of caution that, in all such cazes, the mere fact that the respon- 

dents did not care to contest the procecding and remained ex parte, is no justification 
for the Court to treat the proceeding as purely formal, and to act upon the evidence 
of the plaintiff or petitioner; uncorroborated, as though it were evidence given by 
the plaintiff in a civil proceeding in which the defendant had remained ex parte. 

It should be unnecessary for us to point out that this is not a mere civil procceding, 
where an adjudication of rights as between two. parties alone is involved ; this is a 
proceeding relating to the status of matrimony, and it involves the interests of society, 
as well as the interests of the concerned individuals. For that reason, the Court 
must never act ina purely formal sense, in such proceedings, ahd the finding that 
the Court is satisfied that there is no collusion between the parties should not also be 
‘a mere machanical inference or conclusion. Having said all this, we may state that, 

in the present case, we are satisfied that the ground for dissolution was proved 
by adequate evidence, circumstantial and direct, and that, there has been no collu- 


sion between the parties. T we accept the Reference zand confirm the 
decree for dissolution. -No costs. ; 


_ S.Y]. : a Reference accepted. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS: 
PRESENT :—MR. Justioz M. NATESAN. . . Í 

Kuppa Bai - . R -© Appellani* 


“2. 
A. Rajagopal Nadar and another a .. Respondents. 


Madras City ‘Tenants’ Protection Act (LIT of 1922), section 2-(4)—‘ Tenant ’—If includes an 
i assignse from the tenant —E fect of the amendment by Act ALI of 1960—J, would- apply 
to tenancies created before the amendment. 

The definition of the term ‘tcnant’ in section 2 (4) of the Madras City 
Tenants’ Protection Act, after its amendment by Madras Act XIII of 1960, is 
clearly more restricted and nattower than the original dcfinition. While under 
the dfinition as it originally stood a ‘ tenant’ was held to include even persons 
deriving title froma tenant (which includes both the heirs of a tenant and as:ignees 
from him) the present new definition, after the amendment, includes only the 


heirs of the-tenant. The omission of an assignee Som a tenant from the dcfluition 
is significant. 


The Madras City Tenants’ Protcction Act is intended -to give protection to 
tenants who have put up constructions on the Icasc land and evidently the - 
lature does not want a tenant to profit ona privilege granted to him-in violation 
of the rights of the landlord. Though under the Transfer of Property Act a 
lessee has a right to trnasfer his interest, still such umilateral transfer cannot put an 
end to his:contractual obligations and ccase to be a tenant. A Icase is essentially 
based on a contract and unless the Icssor is a party to the assignment, there can 

only be privity of estate between the lessor and the assignee and there could be 
+ no privity of contract. Mere notice of assignment by the Ics: csee or assignee, unless 





*8.A. No. 1299 of 1963 and Š g g 
G.R.P. No. 1353 of 1963. re : aoth December, 1968. 
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„= assented to by the lessor, does not by itself put an end to the original ‘tenancy or 
. create a contractual tenancy between a lessor and the assignee. ‘ 


© < The right given to a tenant under section 9 of the Madras City Tenants’ Protec- 
` tion Act is only-a contingent ‘right which could be exercise, by adopting the 
prescribed procedure under the Act, only when the landlord commences an action 
In ¢jectment. Hence the right cannot be construed ‘as a vested right, indefeasible 
by subsequent amendments of the statute. Mere option given to a person to acquire 

. a right, which he may or may not exercise, cannot be construed’as a right accrued 

or privilege secured. Hence the amended definition of the term ‘ tenant’ will 

‘be, applicable even to tenancies created before the amendment. 

_... Hence on the coming, into force of the Amending Act XIII of 1960, a person 
_ deriving title by assignment from a tenant, whether the assignment was before 
„or after the amending Act, cannot claim the benefits of section g of the Principal 
Act, at any rates in case whereno action in ejectment has been commenced prior 

`- to the amendment. Sa 4; . - 
. Appeal against the decree of the City Civil Gourt Madras in A.S. No. 217 of 

1962 preferred against O.S. No, 264 of 1960. : oe 

. G, . Viswanathan, -for Appellant. -` es 

1 Ri-Gopalaswami Ayyangar and N.C. Rangaswamy, for Respondents. 

The Court delivered the following . y S p a 

i Jupoment :—The second ap and civil revision petition are by the plaintiff, 
for vacant ion of land within the limits of the City, for arrears of rent, damages 
for use and occupation and incidental reliefs, from the Ist defendant in the suit, 
whose tenancy has been terminated by a notice-to quit, and from the and defen- 
dant who claimea under the 1st defendant. The land as a ‘vacant site had been 
“leased by the plaintiff to the 1st defendant’s husband in 1953. The 1st defendant’s 
husband had put up a superstructure on the land and was running a fircwood 
business there. The first acfendant’s husband died during his tenancy and the ist 

defendant continued in occupation convenanting with the plaintiff for a lease for a 

period of three years. This agreement for lease between the plaintiff and the Ist 

defendant is found recorded in the istered, document Exhibit A-8 dated 26th 

February, 1956. The earlier lease is by an unregistered rental agreement 

between the plaintiff and the 1st defendant’s husband, Exhbit A-1 dated 25th 

February, 1953. Under Exhibit A-g datea 5th May, 1960, the plaintiff issued notice 
to the rst defendant terminating her tenancy with the 25th May, 1960. The plaintiff 

claimed arrears of rent due till then. Under Exhibit B-5 datcd 15th June, 1960, 

Mr. J.S. Vedamanikkam, Advocate as acting under instructions from the ist ‘defen- 

dant intimated the plaintiff that she would be vacating the premises by goth June, 

1960, and would pay. the arrears of rent amounting to Rs. 190 deducting the advance 
“with the plaintiff. As the trial, the first defendant attempted to disown Exhibit B-5. 

But the Kaditional City Civil Judge, on appeal, has found that Exhibit B-5 -had 

been issued on behalf of the -ist defendant and it would bind her. The learned 

Judge holds that there was a surrender of the lease and the tenancy of the 1st defen- 

dant had'been terminated.- Before delivery of vacant possession, under Exhibit A-7 

dated 22nd June, 1960, the ‘Ist defendant conveyed her leaschold interest in the 

property along with the superstructure to the 2nd defendant in the suit. The and 

defendant, in the circumstances, claimed benefits under the Madras City Tenants’ 
. Protection Act DI of 1922, (hereinafter referred to æ the Act). He filed I.A. 
. No. 1229 of 1960 in the trial Court under section 9 of the Act for a direction to the 
plaintiff to sell the suit land to him for a price to be fixed by the Court. The 
claim of the 2nd defendant to the benefits under the Act is the substantial question 
. for consideration in this case. ; : a . : 

- The trial Gourt, having regard to the fact that there was variation in the rent 
when the-1st defendant agreed for a tenancy in February, 1956, held that there was a 
new tenancy and therefore, the defence under the Madras City Tenants’ Protection 
Act as amended in 1955 was not available. Rejecting the petition under section g 
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-i 
of the Act, the trial Court decreed the suit for possession with rent and damages for 
use and occupation. The second defendant preferred and Appeal, A.S.No. 217“of 
1962, against the decree in the suit, and C.M.A.No..41 of 1962 against the order on 
the application under scction g of the Act. It is important to notice here that the 
ist defendant was not made a party to the appeals. In the appellate Court it was 
contended for the plaintiff, relying on the decision of this Court in Madhava Rao Naidu 
v. Sri Gangadareswarar Temple’, that-as the 2nd defendant claimed under the Ist 
defendant by-an assignment for the leaschold tight subsequent to the termination 
of the tenancy under Exhibit A-9 the 2nd-dsfendant was not a tenant within the 
meaning of the City Tenants’ Protection Act and therefore he was not entitled to 
the benefits of the Act. Rejecting this contention, the learncd Uity Civil Judge 
observed that, as.the leases were by unregistered documents, they could not be looked 
‘into even to ascertain the date of commcncement of the leasc. Therefore, he said, 
it could not be contended that the tenancy of the 1st defendant. which was continued 
under Exhibit A-8 was validly terminated with 25th May, 1960, by Exhibit A-9. 
The learnea City Civil Judge found that the lease was duly terminated only by 
Exhibit B-5 whereunder the 1st defendant surrendered the tenancy. In that view, 
finding further that thcre was no fresh tenancy after the death of the 1st defendants 
husband, the 2nd defendant was held entitled to the benefits of the Act. The appeal 
against the rejection of the application. under section 9 of the Act was allowed. 
Following, the appeal against the decree for possession was dismisscd. The second 
appeal has been filed against the decree in the suit and the Civil Revision Petition, 
against the-order on the application under section 9 of the Act. 


In this Gourt, Mr. M.S. Venkatarama Ayyar, learned Counsel for the plaintif, 
would contend for application of the decision in Madhava Rao Naidu, v. Sri Ganga- 
dareswarar Temple!. It is submittcd that the unregistered ` documents could be 
looked into for ascertaining the date of commencement of the tenancy. Reference 
is made to Mulla’s Indian Registration Act, 6th -Edition,.where at page 171, it is 
stated that an unregistered agreement of lease, though inadmissible as evidence of 
the Icase for want of registration, may be received i in evidence to prove the date of 
taking possession, or to prove the date of termination of the possession of the lease. 
The proposition is eons by Mr. Gopalaswami Ayyangar, learned Counsel 
appcaring for the 2nd defendant. There is another aspect of the case to be considered 
which affects the claim of the 2nd defendant to be a tenant undcr the Act. It 
raises a pure question of law on the statute and I shall take that up for consideration 
first. 

Admittedly, the and defendant diia i to bet an assignee of the leasehold right 
with superstructure under Exhibit A-7 dated 22nd June, 1960. Whether the tenancy 
of the ist defendant had been duly terminated by Exhibit A-g with 25th May, 1960 
or not, the and defendant admittedly got an assignment of whatever right the 1st 
defendant had, on 22nd June, 1960. On that date, the defoiuon of the term ‘ tenant’ 
in section 2 (4) of the Act ran thus: 


,  “* Tenant’ means tenant of land liable to pay rent on it, evéry other person 
deriving title from him, and includes persons who continue in possession p 
_ termination of the tenancy.” 

The and defendant, as a person deriving title from the 1st defendant manifestly 
was a tenant under that definition of the term ‘‘ tenant ”. But this definition under- 
went a change by Madras Act XIII of 1960 which received the assent of the 
-Président on the rath of July, 1960 and which was published in Fort St. George 
Gazette on 27th July, 1960. The sub.tituted definition of the term “ Tenant ” 
runs thus: 


Tenant’ in ` relation to any land : 


(i) means a person liable to pay rent in respect of such land, ‘under a tenancy 
- agrecment express or implied, an and 
(ii) includes : 


1. (1946) 2 M.L.J, 285 : LLL.R. (1947) Mad. 323. 
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_ (a) any such person as is referred to in sub-clause (i) who continues in postes- 
sion of the land after the determination of the tenancy agreement, and - 


(b) the heirs of any such person as is referred to in sub-clause (i) or sub- 
clause (ii) (a) ; but does not include a sub-tenant or his heirs ”’. 


` This new definition of the term ‘tenant’ has excluded from the definition of 
-tenant a person deriving title from a tenant. Under the new definition heirs of the 
-tenant are specifically mentioned as tenants, but not a sub-tenant and his heirs. 
While the prior definition included every other person deriving title from a, tenant, 
‘the amplitude of the provision taking in both heirs:of a tenant and assignees from 
him, the new defi rition specifically includes only. the heira of a tenant. The signifi- 
‘cance of omission of an assi ' from a tenant in the new definition cannot be 
cover looked. Ths Act came in to give protection to tenazits. who had constructed 
building: on land leased in the hope that they would not be. evicted so long as they 
-pay fair rent for the land. The mischief that was intended to be remedicd by the 
‘Act, was primarily to protect such tenants. Apparently, the Legislature felt that 
the privilege granted was bcing misused by speculators and so decided to continue the 
benc fit of the Act to tenants proper and tenants who entered on land undcr tenancy 
agrcement express or implied and continued on the land after expiration of the tenancy 
-and heirs of such tenants. Evidently, the Legislature.does not want a tenant, to 
. . profit on a privilege granted, in violation of the fundamental rights of the owncr of 
«the land and at his expense ; the Legislature would. limit it to‘the equity and nceds 
of the tenant. Under the definition of the term ‘ tenant’ as it stands, the 2nd defen- 
-dant cannot claim to be a tenant. The suit in this case was in’tituted on 22nd 
August, 1960, after repeal of the old definition and the amended dcfinition had come 
into force. The and defendant filed his petition under section 9 of the Act on 22nd 
December, 1960. On the langtiage òf the statute he is not a person entitled to make . 
a claim under section 9. The question is whether, in the circumstances, the’ 2rid 
defendant could claim the benefits of the Act. The fst defendant is nowhere in the 
- picture, a part from the fact that she has purported to part with whatever right she = 
; in favour of the and defendant. The trial Court decreed the plaintiff's suit and 
‘dismissed the application of the 2nd defendant. In the appeals against the decree ,. 
in the suit and order in the application, the 1st defendant was not made a party. . 
` So far as the first defendant is concerned, she is bound by the decision given in the"- 
trial Court. No doubt, the rst defendant has been made a party in this ‘Court. 
‘But that cannot in the least, advance her interest ór fortify the second defendant’s 
claims. .The dispute has to be decided as between the plaintiff and the 2nd defen- 
*dant’ who. alone were parties in the lower appellate Court, where the decree was 
reversed. ~~ Oe EP mage Oe EG - 
- “ Mr: Gopalaswami Ayyangar-contends that, even without'the inclusive definition, 
‘an assignee from a tenant is a tenant and could claim benefits of the Act. -A leasc, 
itis argued isa transfer of interest in land, and undcr section 108 (j) of the Transfer 
of Property Act, the lessce is conferred a right to transfer either ab:olutcly or by way 
‘ of mortagagt-or sub-Icase his interest in the property. But scetion 108 (f) of the Act 
‘itself postulates that the lessce shall not, by-reason only of such transfer, cease to be 
subject to any of the liabilities attaching to the Icase. A lessce cannot, by- his 
` unilateral act of assigning his interest in the leax hold, put an end to his.contractual 
- obligations. ' He does not ccase to be a tenant. The privity of contract is only 
between the lessor and, the lesrce who has cntercd into the contract of-Iease, and it 
_ continues until relinquished. When there is assignment of leas:hold right to which 
the lessor is-not a party, there is only privity of estate between the, lessor and the 
assignee. That is because of the interest in the land which the lessce: gets under 
the lease. The liability of the lessee ceascs only when the lessor releases the lessce 
. and accepts the assignce as his tenant. Mere notice by the lessce or the assignee 
“of the assignment does not, by itself, put an cnd to the agrcement between the lessor 
and the lessee and bring about a contractual tenancy between the lessor and the 
~~ assignee. In G. E. Treasurer v. S. P. B. Tyabjit, (Ghagla, C.J. and Bhagavathi, J., 





1. “ALR. 1948 Bom. 349 at 351, 352 
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as he then was) with reference to an assignment of monthly tenancy, on the con- 
tention that the lessor could not terminate the tenancy without giving notice to the 
assignee, Chagla, C.J., observed tr pH 
“Tt is important to note that a monthly tenancy is determined by a notice 
given by a lessor to the lessee, and therefore by reason of the assignment this 
contractual term in the tenancy agreement was not and could not be affected. 
The right remained in the lessor to put an end to-his tenancy by giving proper 
and valid notice. I do not see why there was any obligation on the lessor to 
give a notice to the assignee. He was not his tenant, there was no contractual 
_obligation between him and the assignec, the privity of estate did not necessitate 
the giving of a notice tohim. His right to give a notice arose under, the contract 
to his own tenant, and notwithstanding the assignment, the lessee continued to 
be his lessee and, in my opinion, it was perfectly competent to the lessor to termi- 
nate the monthly tenancy by giving a proper and d notice to the lessee...... 
the obligation to handover possession of the property on the determination of 
the tenancy was not upon the assignee but upon the lessee.” : 


As the relationship of landlord and tenant is based on a contract, an assignee 
from the tenant does not ipso facto by virtue of the assi ent, beccme tenant of 
the landlord. His claim is only undor the lessee and his liability to the lessor is 
solely on the privity of estate. Itis only by reason of the special definition of 
‘tenant’ under the Act prior to its amendment in.1960, that an assignee from a 
tenant could claim benefits of the Act. By-express words the definition of ‘ tenant’ 
was made to. include every other -person deriving title from a tenant. But the 
new definition of ‘teriant’ in 1960 does not include such a person. Manifestly 
he-s not a person liable to payment of rent for the land under a tenancy agreement, 
express or implied. The essential requirement for a m to be a tenant under 
the amended definition is that there must be a contract of tenancy, express or implied. 
Other than such a tenant-proper, only a tenant whose term has expired and heirs 
of a tenant are included in the new definition of ‘tenant’. The definition puts, 
beyond doubt, that a person claiming under a tenant will not be entitled to the 

„ benefits of the-Act. When the-suit in ejectment was filed, the 2nd defendant was. 
„not a * tenant’ entitled to the benefits of the Act.. It is only a tenant as. defined 
in the Act against whom a suit in ejectment has been instituted, that is entitled 
under section g of the Act to apply to the Court within one month after the service 
on him of summons for-an order directing the landlord to sell the land for a price 
to be fixed by the Court. - a f 

Mr. Gopalaswami Ayyangar would contend that a broad’ and wide inter- 
pretation should be given to the word ‘tenant’ in the Act, as it is a bencficient 
legislation and the mere fact that the old definition has been repealed and a new 
definition substituted should not necessarily result in limiting the ordinary and 

pular connotation of the word ‘tenant’. Ifas contended by Counsel a tenant, 
or the purpose of the Act, can include also an assignee from him without specific 

vision in that regard we must find some explanation for the Legislature having, 
in the origi Act, made the word ‘tenant’ include persons claiming under a 
tenant. We cannot.readily accede to the contention of learned Counsel that the 
words are surplusage. In Ditcher v. Derison}, the principle is thus stated : 

“ It is good rulé in jurisprudence that one who reads a legal document whether 

public or private, should not be prompt to ascribe should not, without necessity 

- or some sound reason, impute-to it tautology or superfluity, -and should be rather 
at the outset inclined to suppose every word intended to have some effect of 
what remains of the. Act.” a 


In Marwell on Interpretation of Statutes, 11th Edition, page 97, it is stated: 


“ Where a part of an Act has been repealed it may, although not of operative 
force, still be taken into consideration in construing the rest, for it is part of history 
of the new Act. Thus, where an Act which imposed a duty on racehorses, cab 


re (1857) 11 Moore P.C. 325. 
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horses and all other horses and was specifically repealed as records race horses, 
race horses were thereafter regarded as “‘ being outside the Act, although the 
remaining words would obviously have included them.” , 


It follows that even if it is possible by an extended connotation of the word 
‘tenant’ to include an assignee from a tenant, that premises is questioned, it is 
manifest that the intention of the Legislature by the amendment is to exclude th 
assignce from the benefits of the Act. . 


Mr. Gopalaswamy A next contended that the 2nd defendant’s claim 
must be considered in the light of the well settled rule of law-that existing Ane 
are not deemed to be destroyed by a statute, unless there be express words or plai 
implication to that effect. It is urged that prior to the Amending Act XIII of 
1960 the 2nd defendant was recognised as a tenant under the Act. The right that 
he could have claimed then under the principal Act should not be taken away by 
the amendment as to so interpret the Act would be so give a retrospective, effect to 
the amendment. Reference was made to the decision of the Supreme Court in 
Gopala Rao v. Seetharamamma}, wherein it is pointed out that ‘it isa well-recognised 
rule that a statute should be interpreted, if possible, so as to respect vested rights 
and such a construction should never be adopted if the words are o to another 
construction.’ That was a case where a right of maintenance of illegitimate sons 
and concubine vested in them on the death of the putative father in 1948, long 
before the commencement of the Hindu Adoption and Maintenance Act, 1956. 
What has to be determined here is whether the benefits the assignee from a tenant 
could claim are rights which could be said to have become vested in him. It is 
provided, by section 8 of the Madras General Claues Act which deals with the 
effect of repealing an Act and which applies, unless as reserved in section 4 of the 
Act a contrary intention appears, that where an Act repeals any other enactment, 
the repeal shall not affect any right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment zo repealed. Here, we have a repeal of 
the former definition and simultaneous substitution of a new definition. For secur- 
ing to the suitor = under the law before the repeal and fresh enactment, we 
have to examine (1) whether the new enactment shows an intention to affect the 
operation of section 8 of the General Clauses Act, and (2) whether the right or” 
privi has become vested in the suitor before the repeal. We must find that- 
the right or privilege claimed is one that has been acquired, accrued or become 
vested prior to the repeal, for it to survive the repeal. The presumption against 
retrospective operation of statute is only in respect of what are compendiously 
referred to as vested rights. - 


The distinction between what rights or privileges are preserved as vested, what 
are accrued rights or privileges and what are not’so considered and preserved on 
the repeal of an existing law, is often subtle. In my opinion, the mere option 
which a person may have under a law to acquire a right or liberty which he may or 
may not at his choice exercise, cannot be constru¢d as a right acquired or accrued. 
I cannot conceive of a citizen’s right to the continued existence of rights granted 
under the law, in the gross, to use a convenient phrase. A new law cannot always 
be solely prospective in its operation. In great many cases, it is certain to affect 
existing rights and still more existing expectations. Only existing rights which 
have become vested are preserved. existing expectations under the laws in 
force are also to be preserved in tact by the presumption against retrospectivity, 
then for generations new laws may have to be kept in abeyance. This aspect 
applies particularly to laws concerning property of a permanent and continuing 
nature, such as immovable property which one time or other must come within 
the ambit of every change in the law relating to it. e 
The principle of the distinction is better expounded by illustrative case law. 
In West v. Gwynne*, in a lease made before the commencement of the conveyancing 





m G a S.C.J. 179 : (1966) 2M.L.J.(6.C.) S.C. 1970 at 1973. 
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and law of property Act, 1892, there was a covenant not to assign without consent 
Under section 3 of the Act of 1892, the Legislature prevented the exaction of a 
fine by a lessor for giving the lessee his consent to assign. On the lessor in 1909 
refusing permission to the lessee to under-lease a part of the premises, except under 
a condition that the lessor should receive for himself one half of the surplus rental 
that may be, obtained by the lessee over and above the’rent originally fixed, the 
lessee commenced an action for a declaration that the lessor was not entitled 
to impose the condition. Cozens-Hardy, M. R. rejecting the lessee’s claim. said. 
‘“‘Restrospective opration’ is an inaccurate term. Almost every statute 
affects rights which would-have been in existence but for the statute........ 
section 3 ........ provides that in future unless there is found an express provision 
authorising it, there shall be no right to exact a fine. I doubt whether the power 
to refuse consent to an assignment except upon the terms of paying a fine can 
fairly be called a vested right or interest.” 


Kennedy, L.J. “Ido not think that an enactment which prevents the lessor 
from availing himself of the lessee’s covenant not to assign without licence as an 
indirect. instrument of profit falls properly within the category of enactments 
which take away either vested rights or the legal character of a past transaction, 
or which impair an existing contract.” 


The decision of the Judicial Committee in Director of Public Works v. Ho Po 
Saag, is another case which may be usefully referred ‘to here. -That case in subs- 
tance held that liberty to apply for a right is not itself an accrued right or privilege. 
Under an Ordinance, a Crown lessee. who had to demolish existing buildings in 
the occupation of tenants for developing the site by erecting buildings, could recover 
vacant possession of the premises after securing a re-building certificate from the 
Director of Public Works. The proposal of the Director to t a re-building 
certificate was subject to.an appeal to the Governor-in-Council who had asbolute 
discretion in the matter. When -the proposal for the grant of a rebuilding certifi- 
cate was pending before the Governor-in-Council, the relevant provisions of the 
ordinance which enabled the grant of re-building certificate were repealed. Not- 
withstanding the repeal of the provisions, the Governor-in-Council directed the 

t of a re-building certificate and the certificate was accordingly issued by the 
Dicer of Public Works. The tenants questioned the validity of the grant. 
Even after the repeal of the provisions, the Crown lessee could, no doubt, recover 
vacant possession under the remaining sections of the ordinance, but subject to 
his paying compensation. The Judicial Committee’ held that the Crown lessee, 
on the date when the provisions relating to the grant of a re-building certificate 
were repealed, had no accrued right or privilege within section 10 (c) of the Hong 
Kong Interpretation Ordinance which co mds to section 8 of the Madras 
General Clauses Act and section 38 of the English Interpretation Act. The ques- 
tion mooted whether the Crown lessee possessed the same right which he had prior 
to the repeal. Though the certificate was granted before the repeal, the procedure 
had reached a stage where it can be properly said that,the lessee could expect the 
certificate as it turned out ultimately. . At any rate he was entitled to have the 
matter considered by the Governor-in-Council and a decision given. In that 
context, it was observed: i ‘ 


“ Was the lessee, therefore; ‘on gth April, of the ‘right’ (or. privilege} 
within the meaning of the Interpretation Ordinance? In their - Lordships’ 
_view the entitlement of the lessee in the period prior to gth April to have the 
petitions and cross-petition considered was not such.a .fright’. On gth April, 
- the lessee was quite unable to know whether or not he would be given a re-build-, 
ing certificate, and, until the petitions and cross-petition were taken into consi- 
deration- by the ‘Governor-in-Council, -no one “could know. The ‘question 
was open and unresolved. The issue rested in the future. The lessee had no 
more than a hope or expectation that he would be given a rebuilding’ certificate, 





1. (1961) 2 AU E.R, 712 at 731. 
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-even though he may have had grounds for optimism as to his prospects. It is 
to be observed that, under section 10 (¢) a repeal is not to affect any investigation, 
legal ‘ proceeding or remedy’ in respect of any such rights. The right referred 
to is the right mentioned in section 10 (c) i.s., a right acquired or secured under 
a repealed enactment. This part of the provisions-in para (e) of section 10 
does not and cannot operate unless there is a right as contemplated in para -(¢). 
-ıt may be; therefore, that under some repealed enactment, a right has been given 
but that, it respect of it, some -investigation or legal proceeding is necessary. 
The right is then unaffected and preserved. It will be preserved even if a 
process of qualification is necessary. But there is a manifest distinction between 
an investigation in respect of a right and an inyestigation which is to decide whe- 
ther some right should or should not be given. On a repeal, the former is preser- 
ved by the Interpretation Act.” i 


The basis of the decision was that the Grown lessee had only taken procedural 
steps in the hope of being able to obtain a re-building certificate, but that at the 
time of the repeal, he had no accrued right, as judicially defined. This case is, 
no doubt, distinguishable -on its facts as an instance where the acquisition of an 
enforceable right depended on the absolute discretion-of an outside authority. 

The case Abbot v. The Minister for Lands}, is relevant in the context of the 
present case and to the.point. In that case, the appellant who had been granted 
Crown Land in fee simple effected a conditional purchase under section 22 of the 
Crown Lands Alienation Act, 1861, af an. adioining land. In 1884, the Crown 
Lands Act of that year was passed and Crown Lands Act of 1861 and the Act which 
amended it were repealed, subject to a saving clause in respect of rights accrued and 
obligations incurred or imposed under or by virtue of any of the repealed enactments. 
"The appellant contended that, in right of his earlier conditional purchase, he had a 
right to make additional conditional purchases under the repealed enactments, 
and that that was a right accrued at time when the Crown Lands Act, 1884 
was passed. Notwithstanding the repeal, the appellant contended, that right 
remained unaffected. Apart from the finding against the appellant on the relevant 
provisions of the repealed statutes, the Judicial Committee rejected the_contention 
that the power to take advantage ofan enactmentisa right accrued. .It was said: 


“It has been very common in the case of repealing ‘statutes-to save all rights 
accrued. xf it were held that the effect of this was-to have it open to any one 
who could have taken advantage of any of the repealed enactments still to 
take advantage of them, the result would be very far-reaching. - 


_ It may be, as Windeyer, J., observes, that the power to take advantage of an 
¢nactmept may without impropriety be termed a “right.” But the question. ` 
„is whether it is a ‘1ight accrued’ within the meaning of the enactment which has 
to be construed. ~ ; Kg i ; 
Their Lordships think not, and they are confirmed in‘this opinion by the fact 
that the words relied on'are found in conjunction with the words: “‘obligztions 
‘incurred or imposed.” They think that the mere right (assuming it to be pro- 
perly so called) existing in the members of the-community. or any class of them 
to take advantage of an enactment, without any act done by an individual towards 
availing himself of that right, cannot properly be deemed a “right accrued ” 
within the meaning of the enactment? . - Lee 
In Sakharam v. Manickchand*, the Supreme Court affirmed the observations 
` of the Lord Chancellor in the above citation, while distinguishing the case they were 
considering.. The Supreme Court observed” > ' : 


“The observations quoted above, made by the Lord Chancellor with all 


: respect, are entirely correct, but have been made in the context of ‘the statute 
under which the controversy had arisen.” `- j 


. LR. . Cas. 425 af 431. ~~ ALR. 1963 S.C ‘and 957. 
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The question before the Supreme Court in'that case was, whether the status of 
the ap int as ‘ protected tenant within. the meaning of the Bombay Tenancy 
Act, 1939 was affected by the re aa of the Act in 1948. The. Courts below had 
denied the appellant’s status and decreed the suit for possession: The status of 
the appellant as protected tenant before the repeal had been recognised by the public 
authorities under the Act. The: necessary entries in the Record of ts had 
been made and the landlord had not taken any steps under the Act before its repeal 
to have a declaration that the tenant had not acquired the status. The tenant had 
nothing more to do to. acquire the status before, the Act was repealed. , The new 
Act, by a saving clause, protected any. right, title, interest, obligation . or liability 
already acquired or incurred before the commencement of the new Act. Upholding 
the cain of the tenant and distinguishing the decision of the Judicial oie 
above referred to; the Supreme Court said: - 


“ That decision is only authority for the proposition that the ‘mere right existing 
at the date of a Topealing statute, to take advantage of provisions of the statute 
repealed is not a ‘right accrued ’ within the meahing o the usual savirig clause. 
In that ruling their Lordships of the Privy Coimcil assimed that the contingent 
right of the original gtintee was a right but it Wäs not a ‘tight accrued ’ within 
the meaning o repealed statute. It was-held not to have accrued because 
the option given to the original grantee to make additional purchases had not 
been exercised before. the repeal. In other, words, the right which was sought 

_ to be exercised was not in existence at the a A which had 
restricted these rights.” 


` Another instance of a right accrued i is Hamilton Gall > v. Whi. In that case, 
the landlord of an agricultural holding gave his tenant notice to quit, ashe wanted 
to sell the holding. Subject to the terms and conditions of section 11 of the Agricul- 
tural Holdings Act, 1908, the tenant thereupon ‘became entitled-to “compensation. 
The tenant duly complied with one a ee “conditions. namely, giving notice of 
his intentioii, to claim ċompensation. / T condition was that e should make 
his claim within three months of ¢ feet Sut, . before thè time- Br him ‘to quit 
arrived, section 11 was repealed. Notwithstanding, he e his Glaim within three 
months. It was held that his clair could proc and that. he could recover i com- 
peniation under the repealed section 11. , That was a case where the right accrued 
from the fact of the landlord having given a notice to it in view of a sale. The 


“conditions imposed by section a were: ODR o not o Pme ee ofthe right 


but of i its enforcement. 

Here, the right w purchase aia scccion 9 of. the: Ùity. Tenants? Protection Act 
is just ap option given to ‘the tenant, in.the.cvent of an action. in ejectment being 
instituted. against-him by the landlord: As long as the landlord’ does. not seck to 


-elect him, even an opportunity to. exercise the option ‘forthe purchase cannot and 


does not arise. : It is.an inchoate doubly. contingent right. - Fhe 'landlord“must 
commence an action in ejectment. If he' commences an-action; the tenant may > 
apply to the.Court for an order that the landlord-shall he directed ‘to -sell the land 
for a price to be fixed by the.Gourt. -.Under'sectidn’ 9, or the tenant extrcising the 
option to purchase; the..Court: shall ‘determine-the’ prite in:accordance with. the 
oe of ene et renga bere ai severe -be. peia na 
e Court, not being tess than months and not more. three years m the 
date of the order, the tenarit shall pdy iijtio ‘Coltrf or otherwise ‘as ‘directed; tHe price 


_ so fixed in one or more instalments with or ‘without con orp Th default 9 of app ment 


or S S 
It is only on payment, of the price., fixed fa fall Court can” ` an ae 
ae the oe Ri the ie ba ei to thé ‘cenit ‘of the land. ant present 
d deferidant cue lati aces he isd tenant ‘under 
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instituted by the landlord before-the old definition was repealed to give an opportu- 
nity to the tenant tò make a claim for purchase under section 9. that remained 
on the date of the Act was amended was à right to take advantage of the provisions 
under section 9, in the event of the landlord instituting a suit in ejectment. As the 
landlord had option to institute or not-to institute a suit in ejectment, the tenant 
also had an option to-claim or not to claim the benefits of-the section. Even after 
the application has been filed by him and the price- payable for the land fixed, the 
- tenant may choose not to purchase the property by not paying the price. - . This 
- right to take advantage of the provisions under section g ison the facts of the a 
case- certainly not a right accrued on privilege acquired as: the. terns ' have: Been 
judicially interpreted. - 


In Rajagopal Chettiar v, Razack Sahib}, Mack, J., observed : i 
“ Section 9 of the City Tenants’ Protection Act gives no right to a tenant to 
apply to.the Court for an ‘order ‘directing the landlord to sell the land to him under 
the provisions of that section until the landlord files a suit in ejectment against 
. him. There are two.conditions prescribed to entitle ` a tenant to make such an 
a application (1) He must be entitled to. compensation under section 3 and (2) a 
ee in ejectment must be filed against him.’ 


SM. Transporis (P.) Ltd: ve Sele aces el Muss, the Sens Goust had 
to a the nature of the right conferred under section ġ of the Act. The protec- 
“tion-given by Madras Act XIX of 1955'to non-residential tenants iri respect of certain 
areas was taken away by Madras Act XIII of 1960. As a result of it, the’printipal 
Bet Cente We ane eee Oey javur. By section 9 of Madrs Act XI 
of- 1960 ‘all-pro pen of-non-residential b in 
places where protection of the ct to ee a abated and aean or 
` privileges acquired by the tenants in respect óf the non-residential buildings were extin- 
-guished. The'Supreme Gourť'had-to'consider the constitutional validity of the 
- ‘amendment under Act XIT of r960-under Articles’ 19 (1) (f) and’ 31-(1). ‘After 
holding ‘that Reade 19 applies tp bot ‘Concrete as well as‘abstract rights of property, 
eae the question’whether a tenant of non-residential building in Thanjavur 
aered 4 right of property unde? thé'principal Act before its amendment'in 1960 
i whether he was deprived of that right or otherwise: restricted i in the es eae 
- thereof: by the amending’ Act, it was observed = 


“ The, question that: fails to be considered i is whether the ‘second ache TERE 
the right of a tenant to apply to the Court for an order directing the landlord: ito 
sell the land to him for a price to be fixed by it, under section 9 of the principal Act 

. / is a right‘ to property. The:law. of India does. not recognise equitable estates. No 

‘’ authority has. been -cited in support: of. the contention that a statutory right to 

+, ‘purchase land.is, or confers;.an.interest or.a right in property.: The fact that the 

- - Tight is created not. by: contract. but by a statute, cannot. make a:difference in the 

. conterit or the‘incidents of the right that dépends:upon the'nature and the scope 

of the right conferred. > ; The right conferred is a right to purchase.land. If such a 

- right conferred under. á coritract is not à right-of property, the fact’ that such a 

. right. steams from a:statute cannot obyidusly expand its’ content.or make it any 

- the less a non-proprietary; ‘right. . In our view, a statutory right to apply foe the 
Fassina of land isnot a right of property." j: ." ‘ 


- The, Supreme Court’ rejected, the ¢ chaim of thé. tenant that the Gourt which oF 
- seized ‘of | the’ tenan e oaa -undér section 9 should, , “notwithstanding the 
‘amendment,’ pro of the same under the'old Act. Though the deci- 
` “sion of the Supreme aut ees may not be directly applicable to the question now under 
Ear om ca of the nature of the fi ht which ‘a tenant has been conferred 
Pipa wed Ba t was'a case’ where cae e e 
; pirine ppa ie “ad application for a, ‘sale ‘of the, land to'him., 


T 


aie 


a GAS 1 Rg, aaae A (1964) j ee (8.C.) 146: i 
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The question of retrospectivity of the amendment with reference to section 9, 
on another aspect, has come up for consideration before this Court in more than 
one case. Amending Act XIII of 1960 made certain vital amendments in section 9 
of the Principal Act, ing the extent of land that a landlord could be compelled 
to convey to a tenant and in the fixing of price for the conveyance. In Granaprakasam 
v. Mahboob Bi}, where in pending procesdings a landlord claimed under the amended 
poiga and the tenant pleaded that the amendment was not retrospective, 

rinivasan, J., observed : 7 


“ Since the policy underlying the Act was only the protection of the tenant from 
eviction; the ight that was conferred upon him was only to. that limited extent 
and if the Act as amended defined that right only in relation to such extent of land 
that would be necessary for his convenient enjoyment, it is difficult to see what 
valuable right of the tenant was taken away by.the amendment. It is true that 
under the unamended Act, “‘ the tenant could ask for a sale of the entire extent of 
land that he was in ion of and notwithstandng that hardship might be 
caused to the landlord, the old Act made it possible for the tenant to secure the 
sale of the entire extent to him. It is common knowledge that during the recent 
years the value of immovable properties have appreciated: to a great extent and 

. there would appear to be no reason why the tenant should be given a considerable 
extent of land at the expense of the landlord and ata considerably lower price 
than the prevailing price, if what all the Act intended to do was to protect the 
tenant from eviction. ` The restriction of the right of the tenant to secure a convey- 
ance of only such portion of the holding as would be necessary for his convenient 
enjoyment does not to my mind affect the right that was created in the tenant, 
that right being only a protection against the eviction. It was not and could not 
have been the intention of the Legislature to enrich the tenant at the expense of the 
landlord over and abov: what was required for carrying out the policy of the Act”. 

This Judgment has been followed by Anantanarayanan, J., (as he then” was) 

in Govindammal v. Duraiswami*. In Natesan Mualiar v. S.B.K.P.K. Bhajana Matam’, 

while following the above decisions, I observed: ‘- z ->> 


“ ıt cannot be said that the tenant has acquired any vested right in the matter. 
The tenant had no right under the common law to purchase the land at any 
price. Unde: the common law as well as under the Transfer of Property Act, the 
only right of a tenant-who had put up the structure on leasehold ae taken on 
terminable leaseis only to remove the structure at the time of delivery of possession 
on the termination of the lease. The right to exercise an option of purchase of 

„the land is given to the tenant only under the Act. It is a privilege conferred on 
him by the Act.” f . e E : 


In the above three cases, the question arose as to the applicability of the amended 
provision in pending proceedings. “Here, we are concerned with.a case where even 
an occasion for the exercise of the option bythe tenant has not arisen. The entire 

- thing, as ‘discussed sare, was contingent and wholly dependent first on the contin- 
gency of the landlord commencing an action for eviction, second on the will of the 
tenant whether he would.at all exercise the option to’ purchase rather than claim 
compensation for the superstructure and next whether the tenant would pursue the 
“matter and pay the price in terms of an order of Court. This option or privilege 
in my opinion, cannot be considered a vested right. Mr..Gopalaswami Ayyangar 
contended that his client has acquired the status of a “ tenant ” under the old Act. 
But that status does not carry with it as a vested right, the right under section 9. 
This case is not concerned with a right under section 3 of the Act...-No right has 
been agitated under that section. Further the landlord, by his Counsel, has offered 
to pay compensation for the structures on the land:on ejectment and as provided in 
section 3 submit to necessary. directions-in this regard. The present case is con- 
cerned with an application under section g ofthe Act only. . In the light of the above 

ee EN, 


1. (x 1 MELJ. a54 at 257. = 3. (1966) 1 M.L.J. 130 at 136: I.L.R. (1967) 
L Rs SERN 1190 of 1960 ai G.R.P. Nos. 1Mad.-41g.- AY oo 
x825 and 2029 of 1960. f 
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discussion, it follows that, on coming into force of Madras Act XILI of 1960, a 
deriving title by assignment from a tenant, whether the assignment was belo or 
after the Act, cannot claim the benefits of section g of the Principal Act, III of 
1922, at any rate, in a case where no actionin ejectment has been commenced prior 
to the amendment, The application under section 9 of the Principal Act by the 
and defendant is therefore, not maintainable. In In this view, it is unnecessary ‘to 
consider the other question raised by the landlord. 


The order of the trial Court dismissing I.A. No. 1229 of 1960, filed by the and 
defendant, shall therefore stand restored. The decree ‘and judgment in ejectment 
him are also restored, subject to this that on the application of the 2nd defen- 


_ dant, if he would have compensation for the superstructure on the land, the compen- 


sation may be ascertained in execution and a fresh decree passed by the trial Court 


in accordance with section 4 of the Act. The 2nd defendant may; if he so desires, 


remove the superstructure without claiming compensation. Application, if any, 
oe Rigger Sera by the 2nd defendant shall be made within three months from this 


; on Second Appeal'and Civil Revision Petition are allowed accordingly. The 
sac 


bear their own costs. oe the substantial case here is the Civil Revision. 
Petition, ` no leave. 


If the second defendant.does. not diese to claim compensation, the execution. 
of the decree in ejectment shall be eared by six months, : .- 


R.M. | f a ae opal cad ahead io. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: _ (Special Original Jurisdiction.) Í 
A PRESENT :—Mnr. Justice R. SADASIVAM,- - 
M. pense ; f i ` Petitionsr* 


, The Director General of Posts and Telegraphs, New Delhi, ; 
and another .. Respondents. 
Coniston ef Tika (1950), ‘Article 14 —Selaction of 1 rs to kwo distinct cadres b 
-. Hon-=D A ei aie ae 


Ti the presént čase; two out of 3 posts “of Tapetis: Pi R. M. S. section have 
been allotted to Scheduled caste candidates, with the result that 66 2/3: per cent. 
of the seats had gone to the Scheduled castes, it is clear- from the decision 
in Devadasan v., Union of India, (1964) 4 S.C.R. 680: AIR. 1964 S.C. 17 
that’ “reservation of anything over ‘50 per cent. for Scheduled castes wit 

“be nable and’ violative of the principles ‘of Article 16 (4) of the Constitu- 
tion: fact that the total nurnber of posts of Inspectors reserved for the 
Scheduled caste candidates in both sections comes to only 12} per cent of, the 
total: number of Inspectors to be sélected in both the. sections is no answer to 

’ the attack made by the petitioner that the combining of the two cadres as one 
unit for the purpose of selecting Scheduled caste candidates is egal and it 
- violates his Edamo rights. ` 


The two cadres of R.M.S. section and the Post Offices Section are . independent, 
though they belong to the same department and no one belonging to one section 


` ‘can séck.to be selected as Inspector in the other section. Thus; the two cadres 


of Inspectors, namely; the Inspector . of R.MS. and Inspector of Post Offices 
are distinct cadres.” The petitioner’s claim that-he stood second in the list among 
‘the forward communities from the R.M.S. section.is not disputed by the first 
- respondent in his counter. - There-can be no doubt that ona rights of f the 
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petitioner for equal opportunity have been violated in this case. It is, however, 
open to the first respondent without in any way infringing the fundamental rights 
to retain the second respondent, ifit wants to do so, cither by creating an addi- 
tional vacancy of an Inspector in the R.M.S, Section or by treating the appoint- 
ment of the second respondent as one made against a future vacancy. 


Petition under Article 226 of the Constitution of India, praying that in-the cir- 
cumstances stated in thé affidavit, filed with W.P.No. 3754 of 1967 and W:P.No.3755. 
of 1967 on the file of the High Court, the High Court will be pleased (1) to issue a 
writ of certiorari calling for the records from the ist Respondent (The Director- 
General of Posts and Telegraphs, New Delhi, relating to his Post Office Ci 
No. 8, dated 12th May, 1966 (marked as Exhibit ‘A’) and quash the selection of the 

_and Respondent S. Nagamani, (2) to isgue a-writ of mandamus directing the first 
Respondent, The Director-General of Posts and Telegraphs, New Delhi to select 
the petitioner as Inspector, Railway Mail Service, Ma Circle, in the place of the 
second Respondent Sri Paronen on the basis of the results of the examination 
held in December, 1965 for the post of Inspectors of Railway Mail Service, Madras 
Circle, and give him all the benefits and emoluments: appertaining to that post. 


N.G.R. Prasad for Mjs. Row and Reddy, for Petitioner. | 

KS. Bakthavatsalam for Central Government Standing Counsel, for jst Rés- 
pondent, _ ; Fe > 

T.S. Ramaswami, for 2nd Respondent. 


The Court made the following 
Orvrr.—Petitioner Natarajan in these two Writ Petitions joined as a Sorter 
in the Railway Mail Service, Madras Circle, of the Post and’Telegraphs Department 
of the Government of India on 15th June, 1953, and he is continuing as such at 
Erode. In the Post and Telegraphs Department, there are four arms of service, 
and of them are the Postal arm and the R.M.S. arm. In the R.M;S. arm of the 
Department, thers is a cadre of posts called Inspector of R.M.S.; and in the Postal arm 
there is a co. mding cadre called the Inspectors of Post Offices. These posts of 
Inspectors are filled up by promotion after holding a: Departmental Competitive 
Examination from among the candidates of the respective arms of service. Certain 
reservations ar¢.made for the Scheduled-Castes and Scheduled Tribes, in making the 
selection. The petitioner apptared for the Departmental Competitive Examination. 
held in Decémber, .1965. for the pe of Inspectors, R.M.S. in the Madras Circle. 
The total number of Inspectors of Post Offices for the Madras Circle which had to 
be filled up was 29, while that among the Inspectors.in the R.M.S. Branch was only 3. 
Out of the 32 T of Inspectors in both branches of service, four vacancies were 
reserved for Scheduled Castes. The first Respondent treated the two branches of 
service as one unit, for purposes of making the said reservation with the result that 
` the candidate who stood first among the persons who sat for the examination from 
the R.MS. Section, viz., BR. Kandhan,‘alone was scelécted among the members of 
the forward community (othér communities) and the other two posts went to Sche- 
_duled Castes candidates’ viz:, P.S. Chandrasekar and S. Nagamani. Two other 
Scheduled Castes candidates were selected for the posts of Inspectors of Post Offices. 
The Petitioner’s claim that he stood second in the fist among the forward’ communi- 
ties from the R.M.S. Section is not disputed by the frst Respondent in his counter. 
In fact, the plea in paragraph 5 of the first Respondent’s counter is that the Petitioner 
is not entitled by virtue of the marks obtained. by him for selection, in view of the 
two vacancies having gone to Scheduled Caste candidates jn accordance with the 
orders regarding special representation in services. ‘The Petitioner has filed: the 
. two Writ Petitions, one for a writ of certiorari and-the other for a_Writ of mandamus, 
for the purpose of quashing the selection“of the second Respondent S. Nagamani, 
„and to direct the first Respondent to select him. ane 
There can be no doubt in this case that the manner of selection has caused 
considerable hardship to the Petitioner,,and-itis likely: to cause hardship to persons 
70 
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similarly placed. In fact, the first Respondent has stated in the penultimate 
paragraph of his counter that the orders-of grouping of the two cadres have been 
subsequently cancelled. But he ‘would, however, state that it is not because they 
were illegal but because it was realised that they had been resulting in an imbalance in 
the representation of Scheduled Castes and Scheduled Tribes in the two cadres and 
consequently caused hardship to individuals im some cases. Thus, in future, there 
is no scope for anyone suffering from the injustice from which the Petitioner has 


3 The two cadres of R.M.S. Section and the Post Offices Section are independent, 
though they belong to the same Department and no one belonging to one i 
can seek to be selected’ as ‘Inspector in the other Section. Thus, the two’cadres of 
Inspectors namely the Inspector of R.M.S, and Inspectors of Post Offices are-distinct 
cadres, and any administrative circular or order treating them as single unit for 
purpose of selecting Scheduled Caste candidates is not only bound to catise hardship, 
-as would admittedly appear from the penultimate paragraph of the counter of the 
first Respondent, but ‘infringe the findariental afi of persons belonging - to 
one section or the other. Thus, in the present case, ‘if all the first four Scheduled 
Qaste candidates according to rank happen to be employees of the R.M.S. Section, 
it would not be possible for the first Respondent to give employment to them all as 

- R.MLS. Inspectors. If the-first-three Scheduled Caste candidates according to’ rank 
happen to Den R.MLS. Section and they are to be provided for, there will be no 
vacancy available for a forward community. candidate in the R.M.S. Section of the 
service though he may stand first in the examination. Thus, it is illegal to club 
the two cadres as one unit, for the sole purpose of selecting Schedule Caste candidate. 

In M. R. Balaji v. State of Mysore, .it was held that the Constitution makers 
assumed, as they were entitled to, that while making adequate reservation under 

- Article 16 -(4), care would be taken not to provide for unreasonable, excessive or 
extravagant reservation, for that would, by eliminating general competition in a 
large field .and by creating widespread dissatisfaction among the employees, 
materially affect efficiency. In Devadasan v. Union of India, it. is pointed out 

_ that the State can make rules providing for reservation of appointments and posts 
for backward classes, It is also pointed out that, if the reservation is so excessive 
that it practically denies a reasonable opportunity for employment to members of 
other communites, the ‘position may well be different, and it would be open then for 
a member of a more advanced class to complain that ke has been denied equality 

“by the State. In that decision, the practice of. carrying forward unfilled vacancies 
for Scheduled Castes, so that in a particular year of selection the seats reserved for 
Scheduled Castes exceeded 50 per cent of the total seats was held to be violative 
of Article 16 (4) of the Constitution. "At page 187 it is observed : vs 

“ The guarantee is to each’ individual citizen and, theréfore, every citizen who 
-is sortni enplaaent or ap pomeo to an office under the State is entitled to 
be affo ‘an opportunity for seeking such employment or appointment when- 
ever it is interided to’be filled: In order td tuate the guarantee each year - 
of recryitment'will have to be considered by itself and the reservation for backward 
communities should not be so excessive’as to create a monopoly or to disturb 
unduly the’ legitimate claims of other’ communities,” . 
The effect of treating: two units as.one for the purpose! of calculating the number 
of Inspectors who should be selected from the Scheduled Castes, in spite of the posts 

- of Inspectors of Railway ‘Mail-Service and Inspectors of Post Offices being different 
cadres and different units, which’ are riot - interchangeable, is to infringe the rights 
of persons in the position-of Petitioner. - Thus in the present case, two out of 3 po: 
of. Inspectors of Railway. Mail Service. Section have been’ allotted to Scheduled 
Caste candidates, with the result that 66 2/3 per cent of the seats had gone to the 
Scheduled Castes, it s clear from:the decision in Devadasan v. -Union of India’, cited 


"4. ATR21963 8C. '649 "at 664.” at 185... | 
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above, that reservation of anything over 50 per cent. for Schedule Castes will be 
unreasonable and violative of. the principles of Article 16-(4) of the Constitution. 
I have already pointed out the anomaly of combining two independent cadres as 
one unit for the purpose of selecting the number of Scheduled Caste candidates who 
should be appointed as Inspectors, and it is unnecessary to reiterate the same. The 
fact that the total number of posts of Inspectors reserved for the Scheduled Caste 
candidates in both sections comes to only 12} per cent. of the total number of 
Inspectors to be selected in both the sections is no answer to the attack made by 
the Petitioner that the combining of the two cadres’as one unit for the purpose of 
selecting Scheduled Caste candidates is illegal as it violates his fundamental rights. 
It is true that by reason of the Petitioner being selected in the place of the second 
Respondent, the number of Scheduled Caste candidates who could be selected as 
Inspectors is reduced from four to three. But the Second Respondent can have 
mo grievance as the fourth seat reserved for Scheduled Caste candidates should 
'. legitimately have gone to one in the Post Office Section, There can be no doubt 
that fundamental rights of the Petitioner for equal opportunity have been violated 
in this case. It is, however, open to the first Respondent ‘without in any way 
infringing the fundamental rights to retain the second Respondent, if it wants to 
do so, cither De eet ations vacancy of an Inspector in the Railway 
Mail Service Section or by treating the appointment of’ the sécond Respondent as 
one made against a future vacancy. RSA T a i 
It could not be said that a Writ of mandamus cannot be issued to direct the 
first Respondent to appoint the petitioner as Inspector of Railway Mail Service 
Section, The decision in State of Mysore v. Syed Mahmood}, can hardly apply to 
the facts of this case. It was held in that decision that the High Court was wrong 
in issuing a Writ compelling the State Government to promote the Petitioners 
therein without giving the State Government opportunity in the first instance to 
consider their fitness for promotion. The promotion to the posts of Senior Statis- 
tical Assistants in that case had to be made by selection. In the present case 
selection to the posts of Inspectors has to be done from out of the successful candi- 
dates in the examination in accordance with the marks obtained’ by them. - I have 
already pointed out that it is an undisputed fact that the Petitioner stood second 
among the list of candidates belonging to the forward community who sat for the 
‘ examination, -` f ni Be Fg. the g : 
Learned Advocate appearing for the, Government Pleader urged that the Peti- 
-tioner should have plede al the candidates who appeared for the posts of 
Inspectors, whether in the Railway Mail Service Section or the Post Offices Section. 
I see no substance: in this contention. te only n that is affected by the 
_ Writ Petitions of the Petitioner is the second Respondent S. Nagamani, who alone 
. is likely to be placed by the Petitioner being appointed as Inspector in the Railway 
Mail Service Section. _ Even if the, other candidates had been impleaded, it would 
not, in any way, benefit, them, whether the Petitions are allowed or dismissed. — 
For the foregoing’ reasons, the Writ Petitions‘are allowed. |The Petitioner is 
“entitled to his costs from-the first Respondent which I fix at Rs. 200. : 


VME. ~~ Ta | `. Petitions allowed, 


te 


` 1 Ed - af t. 
Cees toy k n ' a. 2 f 






at or I. (1968) 2 S.C.J. 713: A.I.R. 1968 S.C. 1118. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f Present :—MR. Josrior R. SADASIVAM. f 


A. P. M. S. Mohammed Ali Maraikayar ànd others =  Petitionsrs® 
po ; 
The Special Qfficer for Wakfs, Mylapore, Madras and another .. Respondents. 


Wakf Act (XXIX of 1954), Sections 15 and 42—Power of Wakf Board to set aside 
resolution passed by the committee of a mosque purporting to removs- a member of the 
committee S se ; Š . ` i me PE) 

Under section 15 of the Wakf Act the ‘Wakf Board has general powers of 
superintendence and control over all the wakfs in the State, subject to the diréc-~ 
tion of the wakf, its purpose and any usage or custom of the wakf sanctioned by 
the Muslim Law. ‘Clauses @ and (0) of sub-section (2) of the section gives the 
Board power to.appoint and rezhdve -Mutavallis and do all acts necessary for 
the due control and administration of the wakf :: ; - 

Under section 42 of the Act, where the right of any person to act as Matavalli 
is disputed, the Board is given power to appoint any person to act as Muttavali 
for such’ périod and on Such conditions as it may think fit. This power includes 
a power’ to restore ‘a’ person to the membership of-a committee of Mutavallis 
in cases where he has been removed from such membership by a resolution of 

‘Petition-under Article 226 of the Constitution praying the High Court to issuc 
a writ of certiorari calling for records in W.A. No. 5 of 1968 on the file of first 
respondent and‘ quash the order therein: ~ >.< ~< eye “ne 

Abdul Hadi, for, Petitioners. - : s i 

M. A: Sathar Sayeed and Harskini Dilip, for Aiya: and Dolia'and: Ali Hussain, 
for Respondents. ~“ ' < - em, Cte eG te 

The. Court made the following ive 

Orper.—Petititners and the second respondent were elected on 21st Se tember, 
1966 as mémbers of the committee to manage the. Masjide Mahmood Mosque. 
Pudupet, Madras, in accordance with a scheme framed in C.S. No. 309 of 1935, 
on the file of this Court, and the selection of the committee was approved by the 
State Wakf Board on 29th Stptember, 1966. On; 6th February, 1968, the Committee 
passed a resolution rerdving’,the second respondent herċin from the membership 
of the Mutavalli Committee, ina’ meeting in which’ the petitioners articipated ‘and 

“voted for the resolution. The’ sécdnd respondent approached Wakf Board, 
and the Special Officer, Whois exercising he powers at the Béard, passed an order 
in W.A; No. 5 of 1968 dirécting the second res andent to be restored to the member- 

_ ship of the, Gommittee on’ the ground’ that “removal of the sécond respondent 
was Hot made én proper grounds: that the dlleged ground of removal did not fall 

_within one of other ofthe disqualifications mentioned in clause. 5 or clause 7 of the 
scheme framed by thi3 Courtañd that the chargés could not have been made against 
the second respondent without the approval of the Wakf Board. The petitioners 
have come forward with this writ petition for a writ of certiorari to the order 
of the Special Officer dated 12th September, 1968, in W.A. No. 5 of 1968. 

The main question for consideration in this writ petition is whether the Wakf 
Board has jurisdiction under the Wakfs Act to the order in question. Section 15 
(2) of the Wakfs Act defines the functions of the Wakf Board in general terms. 

nder section 15 (1) of the Act, the Wakf Board has general powers of superinten- 
dence and control over all the wakfs in the State. The proviso to section 15 (1) 
of the Act, however, enacts that in exercising its powers, the Board should act in 
conformity with the directions of the Wakf, the purposes of the wakf and any usage 
or custom of the wakf sanctioned by the Muslim law. Clause (2) of section 15 


+ 
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provided that, without prejudice to the generality of the power conferred under 
clause (1), the Board have the powers mentioned in that sub-scction. Clauses 
{g) and: (0) of that sub-section are the relevant clauses to be considered in disposing 
of this writ petition, and they are as follows: ; 

“ (g) to.appoint and 1emove Mutavallis in accordance witk the provision of 
(0) generally do all such acts as may be necessary for the duc control, main- 
tenance and administration of wakfs.” - : 


There is one other section, viZ., section 42 of the Wakfs Act which is also relevant 


for the present discussion, and it is’as follows : aa 


‘¢ When there is a vacancy in the office of the Mutavalli of a wakf and there 
is no one to be appointed under the terms of the deed, or where the right of any 
to act as Masali disputed, the Board may appoint any to act 

as Mutavalli for such period and on such conditions as it may think ft’ 

Under section 42 of the-Act, where the right of any person to act as Mutavalli 
is disputed, the Board has been given the power to appoint any person to act as 
Mutavalli for such period and on such conditions as it may think fit. Admittedly; 
there is a dispute in this case about the right of-the second mdent to act as 
a member of the Committee to manage the Masjide Mahto Mosque. I am 
unable to accept the contention of learned Advocate for the petitioners that the power 
conferred under section 42 of the-Act is not intended to apply to a case like the 
present one but only for temporary purposes. ` Reliancé is sought to be placed on 
the words. “for such period” to show that the appointment contemplated in 
section 42 of the Act is only for some restricted period. The use of the words “‘ for 
such period ” can be easily understood, if we take even the present case by way of 
illustration. The election of the Committee members was made by the Jamayat 
on 21st September, 1966, and the period of the Committee is only three years under 
the scheme. The appointment of another member to the Committee in any 
vacancy can only be for the remaining unexpired term of three years. - 


Learned _Counsel for the petitioners referred to the decision of 
Venkatadri, J., in M. L. Azez v. The Secretary, Wakf Board,’ that the Wakf Board 
has no` jurisdiction’ to go into the question as to who is the rightful 
Mutavalli? The learned Judge has mertly referred to the contention of the 
petitioner in that case and expressed his'agreement with it, without referring to 
the relevant provisions of the Wakfs Act, and that decision cannot be taken as an 
authority for the position that the Wakf Board has -no jurisdiction to appoint a 
Mutavalli. In fact, the observations in that decision run counter to several of the 
provisions in the Wakfs Act referred to by me. It is, no.doubt, possible to support 
the actual decision in that case that, whentwo persons make rival claims to the 
Mutavalliship it is desirable that the matter is left to be adjudicated in a regular 
suit, But it is totally different from saying that the Wakf Board has no jurisdiction 

Learned Advocate for the petitioners stated that clauses 5 and 7 of the scheme 
are not exhaustive and that independent of the provisions of the scheme, a member 
of the Committee -can be removed from the management of the Committee. I am 
unable to agree with this contention. ` Further, there is nothing in the scheme 
giving such power of removal to any other members of the Committee. There is 
nothing in the scheme authorising the Committee decide the question whether one 
of the members of the Committee has either ceased to be a member or is disqualified 
to be a member of the Committee. It is true that under clause 5 o1 clause 7 of 
the scheme, a person may cease to be a member of the Committee for reasons which 
_ the other members of the Committee can take note of, such as death, resignation, 

etc. But what the petitioners claim to have done in this case is they claim to have 
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removed the second respondent and the reason given by them is not the one con-. 
templated in the scheme. i ' : 


Learned Advocate for the petitioners urged that the sccond respondent is 
occupying a building of the Masjide Mahmood Mosque and is refusing to vacate 
or pay higher rent. Itis contended that the act of the second tis opposed 
to the welfare and interest of the Mosque. It should be noted that the second 
respondent became a tenant of the property of the Mosque even before he was 
elected by the Jamayat. Further, as pointed out by the Special Officer of the Wakf 
Board, the Committee can independently take action for recovery of possession of 
the property of the. Mosque.from the second respondent on grounds open to it and 
the relationship between the Mosque and the second respondent. as landlord. 
and tenant cannot affect the rights of the second respondent to continue as a member 
of the Committee under the scheme. In Mayadhar v. Orissa Board of Wakfs}, 
it has been held that, prior to the’ passing of the Wakfs Act, a Mutavalli had no 
power to aay lease of wakf property, if it be agricultural, for a term exceeding three 
years, and (a) if non-agricultural, for a term exceeding one year, unless he is autho- 
rised by the deed of wakf to do so; (b) or, where he has no such authority, unless 
he had obtained leave of the Court to do so. But after the passing of the Wakfs 
Act, the Board is competent to accord necessary sanction. But the lease in this 
case is from month to month and not for a_ period of three'years or more. The 
said decision would however show the general power of superintendence of the 
Wakf Board. - f 


For the foregoing reasons, the writ petition is dismissed: Butin the circumstances 
I make no order as costs. i 
R.M. E Petition dismissed. 
IN THE HIGH COURT OF -JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. RAMAMURTI AND MR. JUSTICE A. ALAGIRISWAMI. 
Jagannadh . i .. Appellant* 
y. f a 
Perumal Naidu and others - ... Respondents. 
Benamidar—pstensible title—Deedof relinquishment—Suit for partition’ without disclosing- 
- the reliiquishment of ostensible title—Failure to disclose, if amounts to collateral 
` extrinsic fraud—Duty of the defendants. — i Eo 
Fraud upon the Court—Person having no title to properties obtaining decree—Decree, if 
vitiated by extrinsic fratid—Power of the Court to set aside a ment on the. ground 
- 0 Discretionary—— Applicant to be free from fraud of any turpitude or lack of 
igence in protecting his own interest. | . S 
The question is whether the plaintiff who is morely a benamidar for the Sowcar 
was entitled to sue for partition relying upon his ostensible title after he- had 
- executed the registered document Exhibit B-15, in which the plaintiff had in 
unambiguous terms accepted and acknowledged that he was meiley a benamidar 
having no beneficial interest and that ho had relinquished in favour of the Sowear 
(the real owner) whatever rights he had in the properties and that any proceed- 
ings in regard to those properties may be initiated or may be defended by the real 
owner without refe.ence to and without any hindrance whatsoever from the 
benamidar. One point that may be raisedis whether Exhibit B-15 was executed 
merely for the purpose of having a document in which the benamidar acknow- 
ledged the real title of the beneficial owner; or, this document, by itself, completely, 
erased the benamidar from the picture altogether, he having no right in regard 
_ to the properties including the right to take or defend proceedings in a Court 
of law concerning the properties. Assuming for the purpose of argument. that 
i ` ` 1. ALR. 1966 Orissa 208. 
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this document, Exhibit B-15, was of the latter category and the plaintiff, the bena- 
midar, had completely divested himself of all rights of every description, it cannot. 
be held that his failure to disclose the execution of Exhibit B-15 would amount 
to collateral or extrinsic fraud. The utmost that can be said in favour of the 
‘defendants is that a plaintiff who had no title ‘(at the time when the suit was 
filed) to the properties, had falsely asserted title and one of the questions that 
would arise either expressly or by necessary implication is whether the plaintiff 
had a subsisting title to the properties. It-was up to the defendants to plead and 
establish by gathering all the necessary materials, oral and documentary that the 
laintiff had no title to the suit properties. It is their duty to obtain an encum- 
nce certificate and find out whether the plaintiff had still a subsisting’ title 
at the time of the suit. The plaintiff did not prevent the defendants, did not 
use any contrivance, nor any trick nor any deceit by which the defendants were 
prevented from raising proper pleas and adducing the necessary evidence. 
The parties were fighting at arm’s Jength and it is the duty of each to traverse 
or question the allegations made by the other and to adduce all available evidence 
regarding the basis of the plaintiffs claim or the defence of the defendants and. 
the truth or falsehood concerning the same. A party litigant cannot be indiffe- 
` rent, and negligent in his duty to place the materials in support of his contention. 
and afterwards seek to show that the case of his opponent was false. The posi- 
tion would be entirsly different if a party litigant could establish that.in a prior 
litigation his opponent prevented him by an independent, collateral ronga act. 
such as keeping his witnesses in wrongful or secret confinement, stealing his. 
. documents to prevent him from adducing any evidence, conducting his case by 
tricks and misrepresentations resulting in his misleading of the Court. Hers, 
nothing of the kind had happened and the contesting defendants could have 
easily produced a certified registration copy of Exhibit B-15 and non-suited the 
plaintiff; and it is absurd for them to take advantage of or make a point of their 
Ses acts of omission or negligence or carelessness in the condwt of their owm 
efence. 


It is settled law that the power of the Court to set aside a prior judgment on 
` the ground of fraud is a discretionary one which would be exercised in favour of` 
the applicant only if he is free from fraud of any turpitude or lack of diligence 
in protecting his own interest. In the instant case, every circumstance is against 
the exercise of the discretion in favour of the defendants. In the first place,. 
the purchase of one-fourth share of the first defendant has become final. He 
never perrea an appeal. The appeal preferred by the second defendant as 
to the binding natare of the sale failed and it has become so as against him too.. 
The other defendants also preferred an appeal and they too failed. The result 
was that the decision that the plaintiff had purchased the share of the first defen-- 
dant had become final. On:what basis reliefs could be granted to the other 
defendants who resisted the application for the passing of a final decree on the 
ground of fraud when so far as the first defendant was concerned, the purchase 
d become final? The relief arising out of fraud vitiating the prior judement. 
could be awarded only to the party aggrieved and not to third parties. he 
contesting defendants, so far as the one-fourthshare of the first defen | is- 
concerned, are strangers; it is difficult to see why the discretionary relief ld 
be awarded at the instance of those who are not affected by the execution sale. 


The fact that a person had no title to the property would not render the decree 
obtained by him as being vitiated by extrinsic fraud. It is the duty of the defen. 
dants to raise all the pleas while defending the suit. Ifthe plaintiff obtained a 

_preliminary decree and also a final decree, it may be he mzy have to hold the 
‘same for the benefit of the real owner despite Exhibit B-15, or it may be that the 
real owner may allow the plaintiff, benamidar to enjoy the fruits of the litigation. . 
` Again it may be that the plaintiff, after obtaining possession may hand over 
‘the property to the real owner. These are all considerations with which the 
defendants are not concerned: The passing of the preliminary deciee in favour - 
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of the plaintiff involves an adjudication that the plaintiff is entitled to the pro- 
perties and the effect of that adjudication cannot be reopened. : 


Appeal against the Order of the Subordinate Judge of Chingleput, dated 2nd 
August, 1961, and made in Interlocutory Application: No. 367 of 1956, in Original 
Suit No. 66 of 1947. ; 


T. V. Balakrishnan and N. Vanchinathan, for Appellant. 
R. Gopalaswami Ayyangar and M. Srinivasan, for Respondents. 
The Judgment of the Court was delivered by 


Ramamurti, J.—The appellant who is the plaintiff /in’the suit for partition and 
separate. possession, Original Suit No. 66 of 1947, hes preferred this eppeal against 
the order of the lower Court dismissing his application for the passing of the fina! 
‘decree on the ground that he committed fraud on the lower Court in obtaining the 
prelimmary decree for partition. f 2 

The main facts which are not in vontroversy may be stated. Tho B schedule 
‘properties of which A schedule also forms part, belonged to four brothers the first 
defendant, the third, the sixth and the father of the seventh defendant. The second 
defendant is the son of the first defendant, defendants 4 and 5 are sons of the third 
‘defendant and the other defendants are alienees. One Chunilal Sowcar (herein- 
after referred to as Sowcar) obtained a decree in Original Suit No. 102 of 1930, 
against the first defendant on 2nd September, 1930. Later on in 1931, defendants 
3 and 6 executed security bonds offering themselves liable as sureties for the decree 
amount. There was first an attachment for the realisation of the emount due under 
the decree, riz., Rs. 2,673-4-0 of the share of the first, third and sixth d=fendents 
and the executing Court passed an order that in the first instance, the share of 
the first defendant. should be sold and for any deficiency, the shares of the.third and 
sixth defendants could be pursued later. In accordance with this order there 
was Court-auction sale and on 13th October, 1937, Jagannadha (the plaintiff in 
the suit, Original Suit No. 66 of 1947 aforesaid) purchased the A schedule properties 
for a sum of Rs. 70 subject to prior encumbrances in the region of about Rs. 15,000. 
Later on the Sowcar sxecutsih the decree for the recovery of the balance as against 
the shares of defendants 3 and 6 as well as for execution against them personally by 
way of concurrent execution. Defendants 3 and 6 psid the entire balance of, the 
‘decree amount to the Sowcar on 25th January, 1944 and thereupon the execu- 
tion petition was dismissed, full satisfaction having been recorded. This payment 
-of the entire balance decree amount by defendants 3 and 6 is also evidenced by 
the receipt, Exhibit B-12, dated 25th January, 1944. That receipt runs as follows: 


“ Decree discharge receipt executed on 25th January, 1944 in favour of (1) 
Perumal Naidu, residing.at Sirangunam Village, Mathurantakam taluk, (2) 
-Govindarajulu Naidu and (3) Venugopal Naidu, the said individuals 2 and 3 
being the younger brothers of the aforesaid person and acting on his behalf, 
by K.. Chunilal Sowcar carrying on money-lending business in Chingleput Bi zaar. 
The salo in respect of the E.P. No. 1097 of 1942, in O.S. No. 102 of 1930 filed 
by me against you in the Court of the District Munsif, Chingleput is fixed for 
2 January, 1944. Ihave on this day received from you in cash Rs. 2,537-12-0 
( pees two thousand five hundred and thirty-seven and annas twelve) being 
the decree auction warrant amount and have the entire decree satisfied. I shall 
file a petition in Court for entering full satisfaction and shall have the same dis- 
charged. To this effect is the decree discharge receipt executed with my con- 

- sent.” . i : - j 
Jagannadha who purchased the A schedule properties in Court-auction is 
admittedly the power of attorney agent of the Sowcar. In July, 1947, he filed the 
present suits, iginal Suit No. 66 of 1947, for. partition and separate possession 
claiming the share of not only the first defendant but the shares of the third and 
sixth defendants as well. The trial Court negatived this contention and held that 
the plaintiff had purchased only the share of the first defendant in the A schedule 
properties and did not purchase the shares of the third and sixth defendants. ` 
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At this stage, it may be mentioned that all the defendants raised a further 
plea that at the time when the third’and sixth defendants made the payments of 
Rs. 2,537-12-0 as evidenced by the recéipt Exhibit B-12 there was an oral under- 
standing between them on the one side and the Sowcar on the other that the Sowcar 
had relinquished the rights in the aforesaid purchase in execution in the name of 
the Sowcar’s agent, Jagannadha and that the sum was réceived in full satisfaction 
of all the claims of the Sowcar and that the family of the defendants would be entitled 
to all the properties unaffected by the execution sale aforesaid. The first defen- 
dant raised the further plea that the plaintiff, Jagannadha was only an alias of 
or benamidar for the Sowcar and, therefore. was not entitled to any relief and the 
Suit was bad for non-joinder of the Sowcar. i 


The plaintiff filed a rejoinder denying this case of ‘benami; he claimed that 
the properties wore purchased by him in his own name for his own benefit and not 
on behalf of the Sowcar. He also pleaded that ho was not aware of any arrange- 
ment claimed to have been entered into between the members of the defendants’ 
family on the one side and the Sowcar on the other in 1944, seven years after 
the execution sale, and that the subsequent ‘agreement with the Sowcar even -if 
it were true would not affect his rights. - š 


Twelve issues were framed in the suit. Issue No. 1 related to the share or 
shares to which the plaintiff was legally entitled to on the basis of the sale in execu- 
tion. Issuo No. 8 related to this oral agreement at the time of Exhibit B-12, as to 
whether the Sowcar had relinquished all his rights including those under the execu- 

. tion purchase. The trial Court held what the plaintiff had purchased only the 
th share of the first defendant. On the question of settlement, the “trial Court 
found against the defendants in the view that the receipt Exhibit B-12, was merely 
an acknowledgment of the money received and contained no words ‘or terms to infer 
a release or surrender of the rights under the execution sale. It also took the view 
that the receipt is inadmissible for want of registration, that a regular conveyance 
by the auction-purchaser would be necessary to Convey back to the family and that 
on this ground alone the defendants were bound to fail independently of the ques- 


_ judgment and decree, the plaintiff Jagannadha Preferred the appeal, Appeal 
Suit No. 521 of 1949, which was dismissed, by a Bench of this Court. The second 


-of 1949, on the ground that the execution sale of 1937, did not affect his half share, 
_ Pig., $th share in all the family properties, and that at the most it would pass only 
his father’s $th share. He also raised the plea that the plaintiff’s claim for partition 
. was barred by limitation. This appeal too, which came before the same. Bench, 
was dismissed. It is relevant to mention that the first defendant himself did not 


appeals, with the result that the decision of the trial Court that the plaintiff 
` Jagannadha was entitled to jth share in the A schedule properties as a result of 
his puichase in the execution sale was confirmed by the decision of this Court -in 
July, 1954. The present application for the assing of the final decree was filed in 
June, 1956. In the meanwhile, the third and the sixth defendants were dead and 


or locus standi to file the suit for partiticn and that he had committed fraud upon 
71 
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the Court in his having suppressed this information. The learned Subordinate 
Judge took the view that there was no need for the contesting defendants to institute 
a separate suit to set aside the preliminary decree as being vitiated by fraud and that 
it was open to them (es defendants) to raise such a plea even in the final decree pro- 
ceedings. He also held that the conduct of the plaintiff in having suppressed the 
deed of relinquishment, Exhibit B-15 executed by him in favour of the Sowcar, 
was a clear fraud upon ths Court vitiating the preliminary judgment and decree. 
Hence this present appeal by the plaintiff. 


A perusal of the judgment of the learned Subordinate Judge shows that he 
quite readily accepted the position that the circumstances of the case amounted to 
collateral extrinsic fraud, vitiating the proceedings and that the only legal aspect 
which, according to him, required investigation was, whether a party can set 
the plea of fraud in defence, or whether his only remedy was to file a separate suit 
to vacate the judgment on the ground of fraud. Al his discussion in the judgment 
relates only to the latter aspect and the learned Judge held that the party aggrieved 
is entitled to set up that fraud in defence and not noe obliged to file a sepa- 
rate suit for that purpose. On the first question, the learned Judge has completely 
misconceived the legal position. We have no hesitation in holding that the facts 
established do not amount to extrinsic or collateral fraud so as to vitiate and render 
the proceedings void. Shorn of all other unnecessary details, the question is whether 
the plaintiff who is merely a benamidar for the Sowcar was entitled to sue for parti- 
tion relying upon his ostensible title after he-had executed the registered document 
Exhibit B-15, in which the plaintiff had in unambiguous terms accepted and acknow- 
ledged that he was merely a benamidar having no beneficial interest and that he 
had relinquished in favour of the Sowcar (the real owner) whatever rights he had 
in the properties and that yy proceedings in regard- to those properties may be 
initiated or may be defended by the real owner without reference to and without 
any hindrance whatsoever from the benamidar. One point that is raised is whether 
Exhibit B-15 was executed merely for the po: poge of having a document in which the 
benamidar acknowledged the real title of the beneficial owner; or, this document. 
by itself, completely erased the benamidar from the picture altogether, he having 
no right in regard to the properties including the right to take or defend proceedings 
in a Court of law concerning these properties. Let us assume for the purpose of 
argument thatthis document, Exhibit B-15, was of the latter category and the plain- 
tif, the benamidar, hed comple divested himself of all rights of every descrip- 
tion. Even so, it cannot be held that his failure to disclose the execution of Exhibit 
B-15 would amount to collatral or extrinsic fraud. The utmost that can be said 
in favour of the defendants-is that-a pee who had no title (at the time when the 
suit was filed) to the properties, ha falsely asserted title and one of the questions 
that would arise either expressly or by necessary implication is whether the plaintiff 
had a subsisting title to the properties. It was up to the defendants to plead and 
establish by gathering all the necessary materials, oral and documentary that the 
plaintiff had no title to the suit properties. It is their duty to obtain an encum- 
brance certificate and find out whether the plaintiff had still a subsisting title at the 
time of the suit. The plaintiff did not prevent tho defendants, did not use any 
contrivance, nor any trick nor any deceit by which the defendants were prevented. 
from raising proper pleas and adducing the necessary evidence. The parties were 
fighting at arm’s length and it is the duty of each to traverse or question the alle- 

tions made by the other and to adduce all available evidence regarding the 

is of the plaintiff's claim or the defence of the defendants and the truth or false- 
hood concerning the same. A litigant cannot be indifferent, and negligent 
- in his duty to place the materials in support of his contention and afterwards seek 
to show that the case of his opponent was false. The position would be entirely 
different if-a party litigant could establish that in a prior litigation his opponent 
prevented him by an independent, collateral wrongful act such as keeping hi 
witnesses in wrongful or secret confinement, stealing his documents to prevent him. 
from edducing any evidence, conducting his case by tricks and misrepresentations 
resulting in his misleading of the Court. Here, nothing of the kind had happened 
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and the contesting defendants could have easily produced a certified registratior 
copy of Exhibit B-15 and non-suited the plaintiff; and it is absurd for them to take 
advantage of or make a point of their own acts of omission or negligence or careless- 
ness in the conduct of their own defence. 


Learned Counsel for the respondents urged that if fraud is practised upon the 
Court by putting forward deliberately a false case, false to the knowledge of the 
plaintiff, and a decree is obtained, then that would amount to committing fraud 
upon the Court, the fraud consisting of suppression of a material fact and keeping 
the Court ignorant of the same. In support of this, learned Counsel relied upon 
some leading decisions of the Calcutta High Court and a decision of this Court in 
Basavayya v. Govindarajfut. Learned Counsel urged that in the instant case, it 
was the plaintiff’s duty to disclose to the Court that he had already executed Exhibit 
B-15 and the suppression of the samo amounts to his putting forward a falso caso, 
false to his knowledge, namely, that he had still a subsisting title. It is true that in 
some early decisions of the Calcutta ei Court in Kedar Nath Das v. Hemanta Kumari 
Debi*, Lakshmi Churan Saha v. Nur Ali*, Manindranath Mitra v. Harimyndal,* the 
Calcutta High Court drew a distinction between a case in which a decree was obtain- 
ed by perjured evidence and a case in which a false case wes placed before the 
Court by a knowing it to be false, the learned Judges who decided those ceses 
taking the view that tho decisions in England in Aboulff v. Oppenheimer® and Vadalav. 
Lawes*, struck a note different from the one indicated in the earlier case Flower v. 


In Basavayya v. Govindarajul Medhavan Nair, J., followed the aforesaid 
decisions of the Calcutta High Court. Our attention was not drawn to any other 
decision of this Court t:king a similar view aš in Basavayya v. Govindmaju but an 
investig:.tion of the decisions of this Court to which our attention wes drawn shows 

-that this Court has been consistently teking the view that such conduct on the art 
of the plintiff suppressing a material and crucial fact from the knowledge of the 
Court end putting forward a false case, false to the knowledge of the plaintiff himself, 
would not amount to extrinsic fraud coming within The Duchess of Kingston’s case.® 


- Before we proceed further, it is necessary to refer to the classical statement of 
the law by James, L.J., in the leading decision Flower v. Lloyd”. In thet cese, the 
plaintiff brought an action charging the defendants with en elleged infringement of 
a patent process and the suit was ultimately dismissed by the Court of A . The 
plaintiffs brought a second action for a declaration that the prior ju nt was 
vitiated by fraud and for other consequéntial reliefs. The alleged fraud consisted 
in the defendants keeping back from an expert who hed been cppointed to inspect 
the defendznt’s process certain materials relating to the process in his postession and. 
in meking a false statement relevent to the matter of enquiry. The Court of Appeal 
held that the plaintiff: hed failed to mtke out their case. While pointing out the 
nature óf the fraud which would vitiate the prior judgment James, L.J., with the 
concurrence of Thesiger, L.J., mede the following observations: 


“ I have to edd some observations which have been seen by. the Lord Justice 
Thesiger and in which he concurs. We have thought it right and due to the 
defendants to go through the allegetions made against them; and their Counsel, 
in fact, scarcely abked for'any judgment except one based on their acquittal of 
the fraud charged against them. But we must not forget thet there is a very grave- 
general question of far more importence then the question between the parties 
to these suits. Assuming all the alleged falsehood and fraud to have been substantia- 
ted, is such a suit zs the present sustainable? Thet question would require very 
grave consideretion ind«d before it-is answered in the affirmetive. Where is 
litigation to end if a judgment obtained in an action fought out edveicely between. 


1. AIR. 1931 Mad. 679. 5. (1822) 10 Q.B.D. 295. 
2. (1913) 18 CW.N. 447. 6. (1890) 25 Q.B.D. 310. 
3. (1911) LL.R. 38 Cal. 936. 7 Q 10 D. 327. 
4. (1919) 24 CW. 133. 8. (1776) 2 Sm. L.C. Eleventh edn. 731, 738. 





564 THE MADRAS LAW JOURNAL REPORTS. [1969 


two litigants sue juris and at arm’s length could be set aside by a fresh action on 
the ground that perjury had been committed in the first action, or that false 
answers had been given to interrogatories, or a misleading production of docu- 
ments or of a machine, or of a process had been given? There are hundreds 
of actions tried every year in which the evidence is irreconcilably conflicting, and 
must be on one side or other wilfully and corruptly perjured. In this case, if 
the plaintiffs had sustained on this appeal the judgment in their favour, the present 
defendants, in their turn, might bring a fresh action to set that judgment aside 
on the ground of perjury of the principal witness and subordination of perjury; 
and so the parties might go on alternately ad infinitum. There is no distinction 
in principle between the old common law action and the old Chancery suit; and 
the Court ought to pause leng before it establishes a precedent which would or 
might make in numberless cases judgment supposed to be final only the commence- 
‘ment of a new series of actions. Perjuries, falsehoods, frauds, when detected, 
must be punished and punished severely; but, in their desiro to prevent parties 
litigant from obtaining any -benefit from such foul means, the Court must not 
forget the evils which may arise from opening such new sources of litigation, 
amongst such evils not the least being that it would be certain to multiply inde- 
finitely the mass of those very perjurics, falsehoods and frauds.’ 


The other learned Judge Baggallay, L.J., reserved his opinion on this question of 
law for a future occasion. In Aboulff v. 1, the. decision in Flower v. 
Lloyd’, was referred to and distinguished. ‘There a suit was filed in England on a 
judgment obtained in Russian Court which directed the defendant to return to the 
plaintiff certain goods belonging to’ him or to pay the plaintiff the value thereof. 
This suit in England on the foreign judgment was resisted by the defendant on the 
ground that it was obtained by gross fraud by the plaintiff and her husband inasmuch 
as the goods sued for, in the Russian Court, were, at the time of the suit and the judg- 
ment, in the possession of the plaintiff and her husband and that fact was concealed 
from the Russian Court. The Court in England held that the plaintiff was entitled 
to have this plea tried and investigated. Reference to the observations of James, L.J., 
in Flower v. Lloyd’, was made and distinguished on the ground that what happened 
in Flower v. Lloyd*, was not fraud committed before the Court. In Vadala v. 
Lawes*, the decision in Aboulff v. Oppenhetmer1, was followed. In that case, the 
laintiff brought an action in England to ‘enforce a foreign judgment obtained in 
Tralian Court in respect of certain’ bills of exchange. The “ieee raised in the 
Italian action was that the bills of exchange were given in respeat of gambling tran- 

' sactions by an agent of the defendant and judgment was given for the plaintiff after 
trial of the defence on its merits. When the suit was brought in England on this 
foreign judgment the defendant raised another ground of defence to the action’ that 

_ the plaintiff in the Italian Court fraudulently represented those bills as commercial 
bills when he knew that they were not, and he, therefore,’ misrepresented in the 
Court and obtained his judgment. It was held that the Italian Court was imposed 
-upon by the fraud committed -by the plaintiff. Lindley, L.J., ‘delivering the judg- 
ment made some general observations about the nature of the fraud which would 
vitiate the judgment and in particular referred to the observations and the reasons 
in Aboulff v. Oppenheimer). and Flower.v. Lloyd*. In Venkatappa Naick v. Subba 
Naick‘, a Bench of this Court consisting of Boddam and Moore, JJ., took the view 
that a suit would lie to set aside a judgment on the ground that it was obtained by 
fraud committed by the defendant upon the Court, the fraud consisting of perjury 
committed by the successful party on the earlier occasion. A reading of the judg- 
_ment which is a very brief one shows that the learned Judges were apparently of 
the view that the law in England as to what would amount to fraud vitiating the 
legal proceedings will have to be found in the two later decisions Aboulff v. 
Opperhimer 1, and Vadala v. Lawes*, and the observations of James, L.J., in Flower v. 
Lioyd*, had been otherwise explained and dealt with in those two later decisions. 
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In other words this Bench Judgment proceeded on the-footing, that the correctness 
of the view indicated by James, L.J., in Flower v. Lloyd’, wes doubted in the two 
later decisions. But this viow in Venkatappa Naick v. Subba Naick*, wes not followed 
in the subsequent cases of this High Court vide Kumaraswami Chetty v. Kemckshi 


The next important case to which reference is to be mede is the judgment of 
Benson and Sundara Ayyar, JJ., in Chimnayya v. Remanna‘, in which it was hold that 
ajudgment in a previous suit cannot be set aside on the ground that the success- 
ful party practised fraud upon the Court suppressing certain materials in the case 
in the view that it was the duty of the other party to have produced all the evidence 
in the suit and that suppression of material evidence would not amount to fraud 
within the meaning of the rule in The Duchess of Kingston Case*. It wes laid down 
that in order that fraud may be a ground for vacating a judgment, it must be a 
fraud that is extrinsic or collateral 3 everything-that hes been edjudicated upon 
but not one that has been or must be deemed to have been dealt with by the Court. 
In that case, a prior judgment was sought to be set aside on the ground that a decree 
obtained for a particular sum was vitiated by fraud, the fraud complained of being 
that successful party did not give credit for value of timber received from the 
other side and had suppressed that information and put forwerd a falee case knowing 
it to be false. Reference may be made to the following observations et page 208 
as to what would amount to extrinsic or collateral fraud: 


“There can be no undue advantage taken of another by a party in putting 
any matter before the Court to be adjudged by it to be true or false. Both parties 
are entitled to invoke the judgment of the Court and to convince it of the truth 
of the evidence edduced by them respectively. It is true that parties ought not 
to let in false evidence, and that it is highly improper and immoral to do £0, but 
it is the function of the Court to decide whether the evidence is true or false. If 

- the adducing of false evidence can be spoken as a fraud, then the Court, in decid- 
ing the case, must be taken to have adjudged whether such fraud has been com- 
mitted or not, and what it has once adjudged, it cannot be called upon to decide 
again. The test to be applied is the fraud complained of not something that 
was included in what has been already adjudged by the Court, but extraneous 
to it. If, for instance, a party be prevented by his opponent from conducting 
his case properly by tricks or mistepresentation, that would amount to 
fruad. -There may also be fraud upon the Court, if, in a proceeding in which a 
party is entitled to get an order without notice to the other side, he procures it 
by suppressing facts which the law makes it his duty to disclose to the Court. 
But where two parties fight at arm’s length, it is the duty of each to question the 
allegations made by the other and to adduce all available evidence regarding the 
truth or falsehood of it. Neither of them can neglect this duty and afterwards 
claim to show that the allegation of his opponent was false. Assuming that he 
could prove the charge, that would not amount to proving fraud on the 
part of his opponent, because the Court has already decided that this 
opponent’s allegation was true and not fale. If he could show that 
his opponent prevented him by an independent collateral wrongful act, 
such as by keeping his witnesses in confinement, or by stealing his 
documents from adducing his evidence, that would be an act of fraud which would 
entitle him to get the Court’s decree set aside. Fraud must be something which 
would destroy or seriously impair the value of the Judgment by showing that one 
of the parties was prevented by the other from conducting his litigation fairly 
a by being deprived of the materials which he was entitled to place before the 

urt.” 


The Bench pointed out that the right of a party to insist on his opponent acting with 
truth and honesty in the conduct of the suit must in the interests of finality of litiga- 
P eee 
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tion be taken to be exhausted with the edjudication by the Court, end that be cause 
a pereon against whom a decree has been passed alleges that it wes wrong end that it 
was obtained by prcjury committed by the other party, the proccedings cannot be 
said to be vitiated by collateral fraud. One important espect to be noticed in this 
Bench decision is that the observations of James, L.J. in Fiower Y. Lloyd’, ere scferred 
to with approval and the two latter English decisions are explained with refcrence 
to the particular facts of those cases. A Full Bench of this Court in Kadin elu Nainar v. 
gpm Naicker’, overruled the earlier Bench decision in Venkatappa Naick ~. 
Subba Naick?, and affirmed the correctness of the view in Chinnayja v. Remarna*. 
In the order of reference in Kadirvelu Nainar v. Kuppuswami Naicke:*, Sz ds ziva Tyer,J., 
has referred to the fact that the Bench in Venkatappa Naick v. Subba Naick*, purpoited 
to follow the two later decisions Abou ff v: Oppenheimer®, end Vadala v. Lawes®*, in the 
view that the decisions in Flower v. Lioyd1, wes overruled by these two later English 
decisions. From the separate order of reference of Sundarem Iyer, J., it will be 
seen that thestatement of law in Flowerv. Lloyd}, by James, L.J.,hes been completely 
followed and applied. In fact, the learned Judge has observed that the con idera- 
tions mentioned by James, L.J., applied with very great force in India end that it 
will be dangerous to allow a fresh suit to be brought by an unsuccessful litigant to 
sot aside a decree on the ground that the appellant hed imposed on the Court by 
letting on perjured evidence. The Learned Judge observed at page 747°: 


“ The passion for litigation wherever it exists in this country is likely to turn 
into almost incurable mania and the doctrine of res judicata would become practi- 
cally useless if Lakshmi Charan Saha v. Nur Ali’, is followed in Indian Courts.” 


Wallis, C.J., delivering the judgment on behalf of the Full Bench held that Venkatappa 
Naick v. Subba Naick*, wes wrongly decided. 


The next case of importance is the decision of Devadoss, J., in Subbanna v. 
8. In that case the point directly arose whether a judgment obtained 
could be set aside as being vitiated by fraud on the ground that the plaintiff delibera- 
tely brought a false case to his knowledge. The learned Judge wes not inclined to 
accept the view taken in the earlier decisions of the Calcutta High Court to which his 
attention was drawn. The learned Judge referred with approval to some of the 
decisions of the Calcutta High Court in which the rival view was taken that ‘the 
knowledge of the plaintiff that his case was false was immaterial and would not by 
itself afford a ground for. vitiating the proceedings. The learned Judge while 
expressing his dissent from the Calcutta view observed as follows at page 642: 


“ With great respect to the learned Judges, I may say, I am unable to follow the 
reasoning. A plaintiff comes into Court, with a case which is either true or false. 
Tf it is based ona transaction, to which he himself isnot a party, but his servants 
or agents, it may be that he does not know whether the cago is true or false.. But 
his knowledge whether it is true or false is immaterial. The question is whether 
he adduces false evidence to prove his case. Ifa person brings a suit on a forged 

. promissory note and goes into the box and proves that the note was executed 
by the defendant and that he witnessed the execution and if the Court believed 
him, it will give a‘decree on the strength of the evidence adduced before it. So 
his knowledge whether the promissory note was fabricated or genuine is immaterial 
as the Court is guided by the evidence before it. Some distmction was sought to 
be made between a case where the defendant is ex parte and a ‘case where the defen- 
dant puts forward his plea and adduces evidence. It was suggested that in the 
latter case, the Court acts upon the testimony of one side or the other end if the 
testimony upon which the Court relies is perjured, the unsuccessful party cannot 
impeach the judgment in that case, by bringing a subsequent suit for a declara- 
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tion that that judgment was obtained by fraud. But if the defendant is ex parte 

the plaintiff alone adduces evidence, then it is suggested that the plaintiff 
obtained a decree by perpetrating a fraud upon the Court. This isa distinction 
without difference. The real question, in all these cases, is what is the basis 
for the decision of the Court. If false evidence or false documents are believed 
by the Court to be true or genuine and a judgment is given in such belief, it is 
immaterial whether the party, who edducess such false evidence is aware that 
the case is false. If the defendant comes forward and pleads that the plaintiffs’ 
case is false and zdduces evidence, the Court will have to judge between two 
sets of evidence. Where the defendant pleeds that the plaintiff’s case is false 
and does not adduce evidence, the Court would no doubt give a decision with 
some care. But the real question is not with what care or circumspection the 
Court acts. A Court does not decide a case without evidence unless it be upon 
confession of judgment. But wherever the Court has to determine any matter, 
it sifts the evidence placed before it and comes to a conclusion ; and if the oral 
evidence is perjured and the documents are spurious or forged, a suit to set aside 
the judgment based upon such evidence, would not lie.” a 


With respect, this is the correct statement of law. In this decision Devadoss, J., 
has also referred to the decision of the Allahabed High Court in Ram Rattan Lal v. 
Bhuri Begum’, where a view different from the Calcutta High Court has been taken. 
From this decision it follows that except proceedings for probete and other proceed- 
ings where a duty is cast upon a party litigant to disclose all the facts, in all other 
cases there is no legal-duty cast upon the plaintiff to come to Court with a true 
case and prove it by true evidence. It would cut at the root of the fundamental 
principle of law of finality of litigation enunciated in the maxim interest republic ut sit 
Slnis litium if it should be held that a judgment obtained by a plaintiff in a fasle case, 
false to his knowledge, could beset aside on the ground of fraud, in a subsequent 
litigation. At this stage, we may refer to the decision in Ram Ratan Lal v. Bhuri 
Begam', in which the facts were somewhat similar. The mortgagees instituted a 
suit for sale and in the plaint they also asked for a personal decree, the Court granted 
a decree for sale but refused them the pertonal decree. Several years later, the 
Plaintiffs again applied for a personal decree and notice of this application was duly 
served upon the judgment debtors. They did not appear and a personal decree 
was passed, limiting it to the assets of the deceased mortgagor. Later on a suit was 
brought to have this decree set aside on the ground of fraud, the fraud being that the 
decree holder did not bring to the notice of the Court on the second occasion when 
they applied for personal decree that such a relief was refused on the earlier occasion. 
The Bench held that this would not amount to fraud even though on the second 
occasion when the mortgagees applied for a personal decree they knew that that 
relief had already been refused. It was held that the omission on the part of the 
mortgagees to inform the Court or suppressing the fact that a previous attempt to 
get a personal decree was refused, would not amount to fraud within the meaning 
-of The Duchess of Kingston’s case*. The principle of this decision applies to the instant 
-case as here too the charge is that the plaintiff suppressed the information that he had 
relinquished all his rights in the properties under Exhibit B-15. 


The next decision of relevance is the decision of Madhavan Nair, J., in 
Basavayya v. Govindaraju?. In that case the fraud consisted in the successful 
party (in the prior litigation) obtaining a ee the defendants describing 
and treating them as tenants while the the plaintiff knew that the contestmg defen- 
dants had become the owners as a result of a conveyance. The learned Judge 
distinguished the decision of Devadoss, J., in Subbanna v. Bayamma* on the ground 
that it related to a false cage supported by perjured evidence and the principle of 
that decision would not apply to a case in which the plaintiff brings a false case 
wilfully and deliberately misleading the Court by refraining to, disclose a fact which 
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was his duty to disclose. The learned Judge was inclined to accept as correct the 
view indicated in some of the decisions of the Calcutta High Court. With respect 
this decision does not lay down correct law. We are of the view that it is implicit 
in the reasoning of the Bench decision in Chinnayya vw. Ramanna}, ¢ffimed by the 
Full Bench in Kadirvelu Nainar v. Kuppuswami Naicker*, thet the fect thet the pleintiff 
in a prior litigation suppressed a material fact and put forward a false case, false to 
his knowledge, would not amount to collateral or extrinsic fraud. We are unable 
to see any real difference in principle between the two categories of cases edverted 
to in the following observations of Madhavan Nair, J., at page 682: 


“ False case supported by false evidence stands on a different footing from a false 
case in which the allegation relating to the falsehood amounts to a practising of 
fraud upon the Court.” 


The matter does hot stop with this, so far as this Court is concerned. Ina later 
Bench decision of this Court of Pandrahg Row and Krishnaswami Iyengar, JJ., 
reported in Ramanathan Chettiar v. Palaniayappa Chettiar®, tt was held that fraud, for 
vacating a judgment, must be extraneous to everything which has been edjudica- 
ted upon by the Court or must be deemed to have been adjudicated upon by the 
Court and that merely making a false statement, knowing it to be false, cannot be 
regarded as extrinsic to the proceedings in the Court. In that case, the Rangoon 
High Court had passed a decree against two firms and a suit for contribution was 
filed against’ the members of one firm by the other in the Sub-Court, Devakottah. 
That suit for contribution was decreed by the Sub-Court. But on appeal, the High 
Court set aside the judgment on the ground that the joint decree on the basis of 
which contribution was claimed was-not a valid decree as the defendant was a 
minor at the time the decree was passed and was not represented by a guardian 
ad liten. The suit was, therefore, remanded back to the Sub-Court, Devakottah, 
for disposal on an alternative basis of a right of contribution with reference to the 
original debt in respect-of which that joint decree was made. It was at that stage 
that the second suit was brought in the Sub-Court, Devakotteh to declare the judg- 
ment of the High Court remanding the matter as vitiated by fraud-on the ground 
that the plea of minority alleged was false, false to the knowledge of the dian of 
the minor and that at that time the latter was a major. The ground of attack was 
that the plea of minority was advanced falsely with full knowl that it was false. 
The High Court agreed with this view and held that that would not be a sufficient 
ground to render the judgment void. The Bench pointed out that when the ques- 
tion of minority was alleged it was up to the defendants to adduce evidence and esta- 
blish the contrary, and that the mere making of a false allegation even with know- 
ledge of its falsehood while it would amount to perjury would not amount to a fraud 
on the Court, as the other party had ample opportunity of knowing the truth or 
correctness of what the other side alleged and it was open to him to deny it and lead 
evidence on the point. The principles of the Full Bench decision in Kadirvelu 
Nainar v. Kuppuswami Naicker*, and the observations of Sundarem Iyer, J., in Chin- 
nayya v. Ramanna', were followed in that case. 


We may next refer to a Bonch decision of this Court in Nageswara Aiyar v. Ganesa 
Alyar*, of Krishnaswami Ayyangar and Kunhiraman, JJ., in which the same princi- 
ples were applied in an insolvency proceeding. In that case a person got himeelf 
adjusted insolvent by this Court falsely alleging in the petition for adjudication that 
he was residing within the territorial limits of the original civil jurisdiction of the 
High Court. The adjudication was questioned on the ground that this false allega- 
tion about the residence of the debtor within the limits of the jurisdiction of this 
Court was falsely made in the petition and affidavit with full knowledge that it was 
false and that an order obtained by practising such fraud cannot be treated as a 
nullity. But the Bench held that that would not be sufficient to hold that it was 
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extrinsic fraud. Krishnaswami Iyengar, J., who delivered the judgment on behalf 
of the Bench observed as follows at page 201: : 


“It was also attempted to be argued that the order of the learned Judge can be 
supported on the ground that the order of adjudication is liable to be impeached 
on the ground that it was procured by the fraud of the debtor. We are not satis- 
fied that this aspect of the case is sufficiently indicated in the written statement of 
the respondent or has been dealt with by the learned Subordinate Judge. We, 
however, consider it unnecessary to shut out the respondent from raising this 
contention. But we are constrained to observe that there is no substance in this 
poe We have already referred to the concession made by the learned Advocate 
or the respondent that it was competent to the Court to decide whether the debtor 
was residing within the jurisdiction. If that is so, the mere fact that a fasle allega- 
tion was made in the petition and affidavit is- no ground for holding that the 
order was procured by fraud or treating it as a nullity. In Chinnayya v. 
Ramanna’, a Bench of this Court consisting of Benson and Sundara Aiyar, JJ., 
examined the law bearing upon the point and laid down the following proposition: 


‘In order that fraud may be a ground for vacating a judgment, it must be a 
fraud that is extrinsic or collateralto everything that has been adjudicated upon but 
not one that has been or must be deemed to. have been dealt with by the Court’. ” 


The pri ope of this decision governs the instant case. At the worst the plaintiff 
is guilty of ud in having falsely alleged, at the time. when he filed the suit for parti- 
tion, he had subsisting interest in the property though he had already executed 
Exhibit B-15. Even so, that would not amount to extrinsic fraud because that is a 
matter which could well have been traversed and established to be false by the appel- 
lant by adducing the necessary evidence. The preliminary decree in the partition 
suit necessarily involves an adjudication though impliedly that the plaintiff has a 
subsisting interest in the property. 

We may next, briefly refer, to the decision of the other High Courts in which 
the same view has been taken that the fact that a party litigant put forward a 
false case, false to his knowl would not amount to extrinsic fraud. In 
Basdevanand v. Shantanand?, one ntanand obtamed a decree in an earlier litigation 
for possession of the math’s properties on the ground that he wes the disciple of one 
Gyananand. This decree which Shantanand obtained wes sought to be set aside on 
the ground inter alia that Shantanand wes guilty of suppression of an important fact 
that he did not disclose to his Guru Gyananand, i.e., Shantanand was a Sudra and 
that this fact would disqualify him from recovery of possession of the property. 
The Bench held Shantanand was not guilty of such falsehood. Even otherwise it 
held that assuming that Shantanand was guilty of that suppression and he put for- 
ward a claim, knowing it to be false would not rerider the judgment void. Verma, J., 
after referring to the decisions of the Calcutta High Court observed that he was not 
inclined to accept the distinction made by the Calcutta decisions between the case 
where the judgment was obtained by perjured evidence and a case where the plain- 
tiff obtained a judgment and decree on false evidence knowing it to be false. The 
Bench was of view that it would be a dangerous doctrine to hold that a decree 
can be set aside on the ground that the defendant did not raise a plea which was 
open to him because he did not know all the necessary facts. It is of significance 
to mention that the observations of James, L.J.- in Flower v. Lloyd? already referred 
to were extracted in extenso as laying down the correct law. 


Even in the Calcutta High Court, the later decisions have not adhered to the 
view expressed in the earlier decisions. In Muktamala Dasi v. Ram Chanda‘. the 
trial Court set aside a decree on the ground that it was obtained by false evidence, 
the plaintiff knowing full well that his case was false, but on appeal the Bench rever- 
sed that decision holding that that was not a ground for setting aside the judgment. 
See ee ee 


1. (1913) LL.R. 38 Mad. 203 : 25 M.LJ. 3. (1878) 10 Ch, D. 327. 
228, 4. ALR. 1927 Cal. 84. 


2, ALR. 1942 All. 302. 
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‘We may next refer to the Bench decision in Kunjabehari v. Krishnadhone +, in which a 
prior judgment and decree were sought to be set aside on the ground that the pro- 
missory note on the basis of which a claim was made a forgery, was a false claim, 
false to the knowledge of the plaintiff. The learned Judges constituting the Bench 
of the Calcutta High Court expressed their dissent from the view teken in the earlier 
decisions of the Calcutta High Court that a decree based upon a false claim known 
to the plainiff to be false in the earlier case would amount to extrinsic fraud. After 
indicating that the law was stated in Aboulff'v. Oppenheimer*,and Vadala v. Lawes?, in 
wider terms on a possible ground of distinction that those two cases related to actions 
on foreign judgments as distinguished from domestic judgments, the matter was 
put in these terms at page 494: 


“ We are accordingly of opinion that a domestic judgment cannot be re-opened 
where the only allegation of fraud made by the plaintiff of the later action 1s that 
judgment had been given on a false claim. That allegation in substance means that 
the former adjudication was wrong, the Court determining on perjured evidencz 
the claim as true which was in fact a false one. The principle of finality of litiga- 
tion which is the cardinal principle applicable in the domestic forum would then 
have no meaning. In the case of a domestic judgment, falsity of claim in our 
judgment, may be one of the material facts only in the limited class of cases, ne mely 
where the judgment was an ex parte one where no summons hed been served and 
the direct proof falls short of actual ession of summons. We do not accord- 
ingly agree with the view expressed in Nath Das v. Hemanta Kumari Debi* 
that simply because the claim’on which the former judgment had been paged in a 
domestic tribunal was a false one known to the decree-holder to be false, the former 
judgment was to be set aside.” i : 


The same view was taken in a decision in Durgagatt! Bannerjee v. Taharulla®, where 
Edgley, J., after an elaborate review of all the decisions of the Calcutta High Court 
held that a party is not entitled to have a decree against him set aside on the ground 
that it had been fraudulently obtained by reason of the fact that the claim in the 
original suit was false or the decree was obtained by suppression of facts. The 
learned Judge has stated that he was not inclined to follow the other decisions of the 
Calcutta High Court in which a different view was indicated. 


In proceedings arising under the Companies Act, the same view was taken by 
a Bench of the Andhra Pradesh High Court in the decision reported in L. V. Apte v. 
R. G. N. Price. It was held that the decree cannot be cet aside on the ground 
that it was obtained on perjured evidence or that the claim was false and that it 
must be proved that the plaintiff was prevented by some trick or contrivance by 
the defendant in placing materials before the Court. It is significant to notice that 
while referring to the decision in Chinnayya v. Ramanna”, and Kadirvelu Nainar ~V. 
Kuppuswami Naicker®, by which the decision Venkatappa Naick v. Subka Naick? 
was overruled, reference was made to the fact that the view in Venkatappa Naick v. 
Subba Naick*, that the statement of law by James, L.J. in Flower v. Lloyd), was no 
longer good law in view of the two later decisions was not correct. It only remains 
to refer to the latest decision of the Kerala High Court in P. Subrahmonicm v. D. 
Nagaramma'+, where efter a dicussion of the relevant cases it was held that the fact 
a false case was made with knowledge that it was false would not amount to fraud 
and that the falsehood or truth of the claim must be decmed to bave been adjudi- 
cated by the Court when it decreed the claim. Extrinsic fraud must be actual 
positive fraud, a meditated intentional contrivance to keep the opposite party in 
ignorance of the real facts of the case. We, therefore, hold that even if the plaintiff 
was guilty of suppression of the release deed, Exhibit B-15, executed by him, the 
preliminary decree cannot be said to be vitiated by extrinsic fraud. 


1. ALR. 1940 Cal. 489. 7. EIR I.L.R. 38 Mad. 203 : 25 M.L.J. 228. 
2. (1882) 10 Q.B.D. 295. 8. (1918) LL.R. 41 Mad. 743:34 M.LJ. 
3. (1899) 25 Q.B.D. 310. 590 (F.B.). ; 

4. (1913) 18 CW.N. 447. . 9. gy I.L.R. 29 Mad. 179 : 16 M.L.J. 133. 
é ALR. 1941 Cal. 215. 10. (1878) 10 Ch. D. 327. 


ALR. 1962 A.P. 274. 11. ALR. 1963 Ker. 26. 
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One other ground on which it was claimed that the Court was misled into 
passing a preliminary decree by reason of the fraud committed by the plaintiff was 
that if the Court had known that the plaintiff was a benamidar for the Sowcar, 
it would have assessed the truth of the cese thet the Sowcar relinquished his rights 
under the execution purchese, from a totally different angle. The argument is 
that if this background is proved thet the plaintiff wes a benamidar for the Sowcar, 
the Court would have readily accepted the telks of relinquishment which are alleged 
to have taken place between the Sowcar end the defendant. We see no substance 
whatsoever in this contention. On the earlier occasion, the decision of the Court 
did not rest upon a finding about the truth of the case of relinquishment by the 
Sowcar. The Court took the visw that such a plea was inadmissible in law and 
that as the rights relinquished related to rights over immovable properties exceeding 
Rs. 100 in value the relinquishment could only be by a registered document in 
writing; that is to say even if the plaintiff hed disclosed that he was a benamidar 
for the Sowcar, that fact would not have in any way improved the position of the 
defendants and the Court would not have awarded reliefs in a different manner. 
When the plaintiff contended that he hed nothing to do with the Sowcar and 80 
the alleged agreement of relinquishment entered into between the Sowcar and the 
defendants would not bind the plaintiff in any manner. It may be that the fact 
that the plaintiff is a benamidar for the Sowcar may have an important i 
upon the truth and binding nature of such an agreement and in that context the 
release deed Exhibit B-15 may constitute cogent and relevant evidence. But, 
oven so, it avails the defendants nothing because the trial Court had held that the 
agreement not being evidenced by a registered document, cannot be proved nor 
given effect to. The decision of the trial Court that the agreement cannot be given 
effect to because of those infirmities is a final decision binding upon the parties 
and cannot be re-opened. 


It is settled law that the power of the Court to set aside a prior judgment on 
the ground of fraud is a discretionary one which would be exercised in favour of - 
the applicant only if he is free from freud or any turpitude or lack of diligence in 
protecting his own interest. (Vide Chinnajja v. Ramanna).* Jn the instant case 
every circumstence is egainst the exercise of the discretion in favour of the defen- 
danis. In the first place, the purchese of onc-fourth share of the first defendant has 
become final. He never preferred en eppeal. The appeal preferred by the second 
defendant as to the binding nature of the sale failed and it has become so as against 
him too. The other defendants also preferred an appeal and they too failed. The 
result was that the decision that the plaintiff had purchased the share of the first 
defendant had become final. We are unable to understand on what basis reliefs 
could be granted to the other defendants who resisted the application for the passing 
of a final decree on the ground of fraud when so far as the first defendant was con- 
cerned, the purchase had become final? The relief arising out of fraud vitiating 
the prior judgment could be awerded only to the party aggrieved and not to third 
parties. The contesting defendants, so far as the one-lour shere of the first defen- 
dant is concerned, are strangers; we do not see why the discretionary relief should be 
awarded at the instance of those who are not affected by the execution sale. 


The fact that a person had no title to the property would not render the decree 
obtained by him as being vitiated by extrinsic fraud. It is the duty of the defendants 
to raise all the pleas while defending the suit. If the plaintiff obteincd a prelimi- 
nary decree and also a final decree, it may be he may heve to hold the se me for the 
benefit of the real owner despite Exhibit B-15, or it may be that the real owner may 
allow the plaintiff, benamidar, to enjoy the fruits of the litigation. Again it may be 
that the plaintiff, after obtaining porsersion mey hend over the property to the real 
owner. These are all considerations with which the defendants are not concerne d. 
The passing of the preliminary decree in favour of the plaintiff involves an edjudi- 
cation that the plaintiff is entitled to the properties and the cffect of that edjudica- 
tion cannot be reopened. 

4 


1. (1913) LL-R. 38 Mad. 203 : 25 M.L.J. 228. 
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For all these reasons, the appeal is allowed and a final decree shall be passed. 
in favour of the plaintiff by the trial Court as indicated in this judgment. The 
plaintiff has | pears only one-fourth share in the A schedule properties as per 
the terms of the sale certificate. The plaintiff hes not purchased the entire A 
schedule properties. The final decree should, therefore, be confined to one-fourth. 
share in the A schedule properties. The final decree proceedings shall be disposed 
of by the trial Court accordingly after taking the same on its file. The appellant 
will have his costs both heie and in the trial Court. 


V.M.K. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE T. RAMAPRASADA RAO. 


R. Manki Bai Ammal .. Petitioner* 
E ; 


The State of Madras by Authorised Officer, Lend Ceilings, 
Thanjavur, havıng his Office at West Main Street, 
Thanjavur. . — Respondent. 
Madras Land Reforms (Fixation of Ceiling on Land) Act (LYTI of 1961), sections 3 (14) 
Explanation (1) and 5 (2)}—Scope. $ 
It should be noted that the word ‘femily’ appearing in section 5 (2) has to- 
be read in juxtaposition and in conjunction worth the word ‘family’ as defined 
in section 3 (14). Read as such the inevitable conclusion is that, notwithstanding. 
the fact that an individual member of such an artificial family under the enactment 
holds the landsin his own name or obtained the same in a manner known to law, 
yet such a holding of such a member individually held by him and obtained in 
any manner whatsoever, should be tacked on to the land-holdings of the other 
members of the artificial family and after such consolidation such lands should. 
be deemed to be held by the family zs such. 


It is therefore rightly contended that the holding of the minor son in the instant 
case, though secured by him under a settlement deed executed by his mother,. 
should not be treated as property held by him in his individual capacity within 
the meaning of section 5 (2) but should be tacked on and reckoned along with the 
holdings which the other members of the family have and so calculated the mother’s 
share of the lands also should be added to the minor’son’s share for the purpose 
of fixing the ceiling under the Act. This is not a case in which there is any 

. semblance of co-ownership between the minor son and his mother, which indicia- 
can only be the sine qua non for partition between even the members of the 
artificial family under the Act. i i : 


Petition under section 83 of Madras Act LVIII of 1961 praying the High Court. 
to revise the order of the Subordinate Judge, Thanjavur dated 12th February,,. 
1965 and made in Civil Miscellaneous Appeal No. 23 of 1965 (M.R. 1/45/M- 
Thanjavur on the file of the Authorised Officer, Land Ceiling, Thanjavur). . . 


T. S. Kuppuswami Ayyar and T. R. Venkatacmen, for Petitioner. 

Additional Government Pleader (V. Ramaswami), for Respondent. 

The Court delivered the following 

JUDGMENT.-- This civil revision petition raises an interesting question under 
the Madras Land Reforms (Fixation of Ceiling on Land) Act (LVIII of 1961). 


The petitioner one Manki Bai Amaml was possessed of large extents of lands.. 
By a settlement deed, dated 29th August, 1959, she settled her ‘properties on her 
three major sons and one minor son, then represented by her eldest son as guardian 
thereto. Pursuant to such a settlement of the properties by her and on her own 
volition, the petitioner did not include in her returns under Act LVIII of 1961, 
rn 


* CRP. No, 2578 of 1965. 23rd October, 1967. 
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the properties so settled by her in favour of her minor son, apparently under the 
belief that such a settlement constituted a partition within the meaning of section 3 
(14), Explanation (1). The Land Ceiling Officer, however, included such holding 
-of the ‘minor, so settled by her, in the return filed by her in her individual capacity, 
and treated such lands of the minor as if the same were held by her in her individual 
capacity, as the person constituting the family of herself and her minor son. At 
the time of hearing the objections of the petitioner, she is reported to have filed a 
statement, dated 26th March, 1965, wherein inter alia she pleaded that certain 
extent of land, in any event, had to be excluded on the ground that they were 
excludible under section 73 (vif) of Act LVIII of 1961, as, according to her, they 
wore coconut thopes. The authorised officer, enquired into the matter and rejected 
the contention of the petitioner that there was a partition between herself and her 
Ininor son, and observed, as regards the seo claimed by her, that she was not 
entitled to such exemption, since the Special Tahsildar is stated to have reported 
that the lands did not come within the purview of section 73 (vit). 


On appeal, the learned Subordinate Judge once again accepted the contention 
of the Gaerne that there was no partition between the persons of the petitioner 
and her minor son within the meaning of section 3 (14) of Act LVI of 1961. While 
dismissing the appeal, the learned Subordinate Judge added that the petitioner did 
not put forward any contention that a portion of her holding has to be excluded on 
the ground that they come within the meaning of section 73, clause (vB) of the Act. 
He was of the view: that the contention was not raised by the petitioner before the 
aythorised officer. As against this order of the learned Subordinate Judge of 

njavur, the present civil revision petition is filed. 

Mr. T. S. uswami Ayyar, learned Counsel for the petitioner, contends 
that the property of the minor, secured by him under the deed of settlement, dated 
25th August, 1959, being individual or separate property of his should not be tacked 
on to the lands of his mother as they should be deemed to have been partitioned 
within the meaning of section 3, clause (14) of the Act. He would also state that, 
as the definition of ‘family’ in the Act is highly artificial, the gift over by the mother 
in favour of her minor son should also be deemed to be a partition between herself 
and her minor son and in this view the necessary pre-requisite of section 3 (14), 
Explanation (1) is satisfied. Lastly, his contention is that the observation of the 
trial Court, that the petitioner would be entitled to the benefit if her contentions 
are well-founded under section 73 (vi), has not at all been considered by the lower 
appellate Court, and she had no opportunity to look into the alleged report of the 
Special Tahsildar and make her own submissions thereon. In this behalf, learned 
Counsel would say there has been failure of the principles of natural justice. 


Learned Additional Government Pleader. however, invites my attention, in 
answer to the above contentions, to section 5 in Chapter IT of Madras Act LVII 
of 1961. This chapter which deals with the fixation of ceiling on land holdings, 
prescribes another artificial definition as to what is a holding of a family Section 5, 
clause (2) provides that, for purposes of that section, all the lands held individually 
by the mombers of a family or jointly by some or all of ths members of such family 
shall be deemed to be held by the family. It should be noted that the word ‘family’ 
appearing in this section has to be read in juxtaposition and in conjunction with 

word ‘family’ as defined in section 3 (14) of the Act. Read as such, the inevitable 
conclusion is that, notwithstanding the fact that an individual member of such an 
artificial family under the enactment holds the lands in his own name or obtained 
the same in a manner known to law, yet such a holding of such a member individually 
held by him and obtained by him in any manner whatsoever, should be tacked on 
to the landholdings of the other members of the artificial family and after such 
consolidation such lands should be deemed to be held by the family as such. It is, 
therefore, rightly contended by learned Additional Government Pleader that the 
holding of the minor son in the instant case, though secured by him under the settle- 
ment deed executed by his mother, should not be treated as property held by him 
in his individual capacity within the moaning of section 5 (2) for purposes of fixin 
the ceiling on the land holdings but should be tacked on and reckonpd along with 
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the holdings which the other members of the family have, and thus calculated the 
mother’s share of the lands also should be edded to the minor son’s share, and thus 
added the claim of the Government for surrender of a portion in excess of the pres- 
cribed limit is well in order. There is considerable force in this contention. The 
answer is found in section 5 (2) itself, and, as J have already stated, that is not a case 
in which there is any semblance of co-ownership between the minor son and his 
mother, which indicia, according to my view, can only be the sine qua non for partition 
between members of even the artificial family under this Act. It was this view 
that I expressed in Civil Revision Petition No. 2412 of 1965. But the decision in 
that case turned on merits of different facts, and it is not applicable to the stated 
circumstances in this petition. I am, therefore, satisfied that the claim of the State, 
as is established in the Court below, is well-founded, and the petitioner’s cese that 
the settlement deed effected by her on 29th August, 1959, should be equated to a 
partition within the meaning of section 3'(14) of the Act is not to be accepted. 
There is, however, considerable inequity done to the petitioner, in that the 
lower appellate Court failed to advert to an important fact which the petitioner 
urged before the authorised officer and of which there is record thereto. The 
authorised officer, in fact, negatived the concession claimed for by the petitioner 
under section 73, clause (vii), on the ground that the report of the Specie] Tahsildar 
ought to prevail. It is the common case that the report of the Special Tehsildar 
as such was not made available to the petitioner. The appellate Court, however 
would not even refer to this fact, expressly found in the order of the authorised 
officer. But the appellate Judge would say that the contention is belated and cennot 
be allowed to be entertained at that stage. This is very unfortunate. By rezson of 
such non-advertance to facts already on record, the petitioner has suffered and 
considerable prejudice has been caused. In order to give the petitioner reason- 
able opportunity to sustain her case as to the statutory concession, the only order 
that can be passed, in the result, is to set aside the order of the learned Subordinate 
Judge and to remit the matter to his Court for fresh appraisal of the facts aheedy~ 
on record. The petitioner is at liberty to edduce such futher documentary or oral 
evidence in support of her claim for concession under section 73, clause (vH) of the 
Act. Even so, the respondents do have such a liberty. ri 
The cvil revision petition is, therefore, allowed. But there will be no order 
as to costs. 4 . : : i 
V.K.. — ` Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. M. ANANTANARAYANAN, Chief Justice AND MR. JUSTICE 
M. NATESAN. 


Messrs. Gobal Motor Services (P.) Ltd., Mettupalayam .. Appellant* 


ye. 
The Regional Transport Authority, Coimbatore .. Respandent. 
‘Motor Vehicles Act (IV of 1939), sections 47 (1) and 47 (3)}—Scope—Regional Transport 
sire fel applications to fill up vacancies—. operators or applicanis. if 
could call the Authority to fix the number of buses before proceeding under section 

47 S rity Uf bound to fix the limit—Existing operator, if could present his case 

at inquiry under section 47 (3). 

Here, the Regional Transport Authority having invited applications to fill 
up one or more vacancies as specified in the notification under section 57 (2) of 
the Motor Vehicles Act has taken the stand that the question es to whether addi- 
tional buses are called for could be considered when the applications for permit 


* W.A. Nos. 264 to 266, 279 to 282, 314, 414, - 10th January, 1968. . 
432, 467, 468, 477, 369, 488, 489, 327, 400 to 403, 
482, 485 to 487 of 1967, 2 and 3 of 1968 and 
W.P. Nos. 67, 72, 2456 to 2458, 2985 to 2987 of 
1966, 610, 1557 to 1566, 1589, 1603, 1621 to 1623, om 
1625, 1666, 3359 and 1927 of 1967. - : 
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are taken for consideration. This view of the Regional Transport Authority is 
clearly opposed to law. It has no jurisdiction to proceed to consider the appli- 
cation without prior determination under section 47 (3). 


It is in public interest generally that the Regional Transport Authority is 
empowered to fix the number of buses under section 47 (3). An existing operttor 
muy well make representetions having regard to his experience on the route 
for consideration when fixing the number of buses. He is a person who would 
bo affected by too many buses plying on an already overcrowded route. But it 
is also in the public intérest that there is no unfair competition. Too many 
buses may undermine the service. An operator may plead for moro buses also. 
When proposals are mooted for opening a new ioute or putting up additional 
buses, the existing operators have an interest in the preliminary determinetion. 
as to whether the new route should be opened or zdditional buses put upon the 
route. If the number of vacancies is left undecided, there is the possibility of a 
new entrant keeping off the stage. Thet being so, from all espects end angles. 
it could be said that at any rate when the existing operators or applicents calk 
upon the Regional Transport Authority to fix the number of buses on the route, 
before entertzining the application for permit, it is bound to do so under section 47 
(3). Of course, there can be no finality to such fixation. In the very nature of 
things the limit cannot be inflexible or unchangeable for all time. The erea or 
route may get impoitance end call for incr traffic fecilities. The thing cam 
happen in other wey also. There is nothing in law which prevents the Regionali 
Transport Authority from revising the limit of stage carriages on a route et any. 
time. The Avthority will still be faced with the problem of vecancics et eny time. 
One can also envisage a case where having regard to the traffic potential and. 
paucity of applications for permit there is no need to fix any limit. But there 
again the Regional Transport Authority has applied its mind and come to the 
conclusion that no limit is necessary. This decision may call for revision at a 
later time suo motu or at the instance of parties affected by the decision not to. 
limit. In a case where after consideiation no limit is fixed, the Regional -Trans— 
port Authority cannot, when considering applications for permit, embark t 
the inquiry for limiting the number of buses on the 1oute. It must be so before 
it takes up the applications for permit. 


- Once it is held that the question of th number of buses that could be permitted. 
on the route cannot be agitated when applications fcr p:rmits are considered 
on their merits, the existing operators who could properly meke representation 
in that regard should be given an opportuinty for representation when the deter- 
mination under section 47 (3) is taken up by the Regional Transport Authority. 
An existing operator could be prejudiced by an order under section 47 (3). 
Natural justice would require that he should be given an opportunity to present 
his case at the inquiry. - 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Kailasam dated 18th July, 1967 and made in the exercise of the Special 
Original Jurisdiction of the High Court in Writ Petition No. 1984 of 1967 presented 
under Article 226 of the Constitution of India to issue a writ of Prohibition restrain- 
ing the Regional Transport Authority, Coimbatore, the respondent herein, from 

ding further in pursuance of its Notification R. No. 93946-A3/66, deted 14th 
tember, 1966, relating to the grant of permit on the route Bhavanito Sathy vie 
Jambai and Atheni, etc. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavits filed therewith, to issue writs of 
Prohibition (1) restraining the Regional Tra tt Authority, North Arcot, from 
proceeding any further with the notice in (1) R. No. 2488/A2/65, dated 27th 
December, 1965, fixing the date of hearing for the consideration of epplication 
on the route Jolarpet to Ambur wa Tirupattur, Madavalam, Kurisil:mpetti, 
Audiappanur, Mottur, Alangayam, Nimmiambattu and Vaniambadi es 18th 
January, 1966 (in W.P. No. 67 of 1966), (2) restraining the Regional Transport 





576 : THE MADRAS LAW JOURNAL REPORTS. [1969 


Authority, North Arcot, from proceeding further in pursuance of the Notification 
under section 57 (2) of the Motor Vehicles Act in R. No. 9123/A2/64, dated 27th 
December, 1965 including the grant of-a stage carriage permit on the route Tiru- 
vannamalai to Tirukoilur, via. Manalurpet (in W.P. No. 72 of 1966); (3) prohibiting 
the Regional Transport Authority, South Arcot, from proceeding further with the 
proposed grant of a stage carriage permit on the route Neiveli to Puthur wa 
Chidambaram in pursuance of R. No. 35458/A1/66 dated 28th August, 1966 (in 
W.P. No. 2456 of 1966); (4) prohibiting the Regional Transport Authority, North 
Arcot, from proceeding further with the proposed grant of a stage carriage permit 
‘on the route Avoor to Veraiyur via Tiruvannamalai in pursuance of Notification 
in R.No. atm We dated 2nd October, 1966, under section 57 (2) of the Motor 
Vehicles Act (in W. P. No. 2457/66); (5) prohibiting the Regional Transport 
Authority, South Arcot, from proceeding further with the i grant of a stage 
carriage permit on the route Cuddalore to Sankarapuram via Panruti, Madapet and 
Tirukoilur, in pursuance of R.No. 35460/A1/66, dated 28th August, 1966 (in W.P. No. 
2458 of 1966); (6) prohibiting the Regional Transport Authority, Coimbatore, from 
considering er the notification in R.No. 93940/A3/66, dated 14th September, 
1966 for the grant of permit on the route Erode to Gobi via Kanchikoil and Karanda 
padi (in W.P. No. 2985 of 1966); (7)prohibiting the Regional Transport Authority 
‘Coimbaotre, from considering further the Notification in R. No. 93941/A3/66, dated 
14th September, 1966, for the grant of permit on the route Erode to Sathy via Chit- 
tonde, Bhavani, Kavandapadi, Perunthalayoor, and Gobi (in W.P.No. 2986 of 1966); 
(8) prohibiting the Regional Transport Authority, Coimbatore, from considering 
further the Notification in R. No. 93942/A3/66, dated14th September, 1966, for 
the grant of permit on the route Erode to Sathy via Bhavani, Kavandapadi and 
Gobi for the grant of permit (in W.P.No. 2987 of 1966); (9) prohibiting the Regional 
Transport Authority, North Arcot, from proceeding further with the pope grant 
-of an additional stage carriage it on the route Gudiyatham to Odugethur ria 
Palliakonda, Madanur and m in pursuance of Notice No. 40842/A-2/66, 
dated 9th March, 1967 of the Regional Transport Authority, North Arcot (in 
‘W.P.No. 610 of 1967); (10) restraining the respondent herein from proceeding further 
with the proposed grant of an additional stage carriage permit in respect of one 
vehicle to be produced to ply on the route Dindigul to lur via Begampur etc., 
in pursuance of his NotificationNo. R.C. No. 45647/66-C-1, dated 12th September, 
1966 (in W.P. No. 1557 0f 1967); (11) restraining the respondent ‘herein from procee- 
ding further with the’proposed grant of an additional stage carriage permit in res- 
‘pect of one vehicle to be produced to ply onthe route Dindigul to Lower Camp via 
Vakkampatto etc. in pursuance of his Notification No. R.C. 45644/C-1/66, dated 
12th September, 1966 (in W.P. 1558 of 1967); (12) restraining the respondent herein 
-from proceeding further with the proposed grant of an additional stage carriage 
pormit'in respec} ‘of one vehicle to be produced to ply on the route Periakulam to 
Bodi Mettu in pursuance of his Notification No. R.C. 45848/C-1/66, dated 12th 
September; 1966 (in W.P.No.. 1559 of 1967); (13) restraining the Regional Transport 
Authority, Madurai, from proceeding further with the proposed grant of, an addi- 
tional stage carriage permit in respect of one vehicleto be produced on the rovte 
‘Madurai to Thoppampatti in pursuance of his Notification in R.C.No. 45870/ 
L-2/66, dated 12th September, 1966 (in W.P.No. 1560 of 1967) ; (14) restraining the 
-Regional Transport Authority, Madurai, from proceeding further with the proposed 
grant of an additional stage carriage permit in respect of one vehicle to be put on the 
-route Dindigul to Chinnamanur via Begampur etc. in pursuance of his Notification 
No. R.C. 45597/66-C-1, dated 12th September, 1966 (in W.P.No. 1561 of 1967); (15) 
restraining the Regional Transport Authority, Madurai, from proceeding further 
with the proposed grant of an additional stage carri Tmit in respect of one vehicle 
to be produced to ply on the route Theni to Myladumparai in pursuance of his 
-Notific tion No. R.C-45601 /66/C-1, dated 12th September, 1966 (in W.P.No. 1562 of 
1967) ; (16) restraining the respondent, Regional Transport Authority, Madurai, 
-from proceeding with the proposed grant of an additional stage carriage it i 


i ona. permit in 
respect of one vehicle on the route Madurai to Palani wa Kodai Road, Sembathi 
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and Oddanchatram in pursuance of the Notification in R.G No. 45863/C1/66, 
dated 13th September, 1966 (in W.P. No. 1563 of 1967); (17) restraining the respon- 
dent the Regional Transport Authority, Madurai, from proceeding further with the 
proposed grant of an additional stage carriage permit in respect of one vehicle on 
the route Periakulam to Palni via Dindigul in parsuance of the Notification in R.C. 
No. 45869/66-C1, dated 13th September,-1966 (inW.P.No.1564 of 1967);(18) restrain- 
ing the Regional Transport Authority, Madurai, from proceeding with the Proposed 
grant of additional stage carriage permits ôn the route Palni to Dindigul via 
Chatrapatti etc. in pursuance of his Notification in No. 45864/C1/66, dated 13th 
September, 1966 (in W.P.No. 1565 of 1967); (19) restraining the Regional Transport 
Authority, Madurai, from proceeding further with the proposal to grant of an addi- 
tional stage carriage permit in respect of one vehicle on the-route Madurai to Palni 
via Dindigul and nchatram etc., in pursuance of his Notification in RÈC., No. 
45862/C1/66, dated 13th September, 1966 Gn W.P.No. 1566 of 1967); (20) restrain- 
ing the Regional Transport Authority, Coimbatore, from granting a permit on the 
route Erode to Mettur via Bhavani and in pursuance of the Notification in R. No. 
93939/A3/66, dated 14th September, 1966 (in W.P.No. 1589 of 1967); (21) restraining 
the Regional Transport Authority, Madurai, from proceeding further with the pro- 
posed grant of a’stage carriage permit on the route Periakulam to Madurai in’ pur- 
suance of his Notification in R.C.No. 45867/C1/66, dated 13th September, 1966 
(in W.P.No. 1603 of 1967); (22) restraining the Regional Trans Authority, 
Coimbatore, from proceeding any further with its Notification in No. 94129/A3/66, 
dated 14th September, 1966 and relating to the grant of a stage carriage permit on 
the route Coimbatore to Pollachi vig Negamam (in W.P.No. 1612 of 1967) ; (23) 
restraining the Regional Transport peed Coimbatore, from proceeding any fur- 
ther with its Notification in No. 94130/A3/66, dated 14th September, 1966, and relat- 
ing to the grant of a stage carriage permit on the route Pollachi to Dharapuram 
via Gudimangalam and Ponnapuram (in W.P.No. 1622 of 1967); (24) restraining the 
Regional Transport Authority, Coimbatore, from proceeding any further with its 
Notification in No. 94136/A3/66, dated 14th, September, 1966 and Telating to the 
grant of a stage carriage permit.on the route Pollachi to Palani vig. Udumalpet and 
Madathukulam (in W:P.No. 1623 of 1967) ; (25) restraining the Regional Trans- 
port Authority, Coimbatore from proceeding any further with its Notification in 
No. 94138/A3/66, dated 14th September, 1966, and relating the grant of a stage 
carriage permit on the route Pollachi to. Vedachittor viz Negamam (in W.P.No. 
1625 of 1967) ; (26) prohibiting the respondent from proceeding further with the 
proposed grant of stage oarriage permit to ly on the route Denkanicottah to 
Dharmapuri via Kelamangalam, Royacottah, Vellisandhai, Palacode and Pulikarai 
in pursuance of its Notification under section 57 (2) dated 21st: November, 1966 and 
Notification under section 57 (3) dated 13th December, 1966 (R.No. 26484/A2/66) 
(in W.P.No. 1666 of 1967); (27) restraining the first respondent herein from proceed- 
ing further with the proposed grant of an additional stage carriage permit in respect 
of one vehicle tp be produced to ply on the route Madurai to Muhavur via 
Tirumangalam, Kallupatti etc., in pursuance of the Notification in R.C. No. 
45921/C1/67, dated 18th October, 1967 (in WP.No. 3359 of 1967); (28) restraining 
the Regional awe sr Authority, North Arcot, from roceeding any further with 
the consideration of the subject relating to the grant of a permit for one additional 
bus on the existing route Vellore’ to Kancheepuram vig Arcot, Random . and 
Perungattur as notified in R. No. 43082/A2/66, dated 16th September, 1966 (in 
W.P.No. 1927 of 1967). Be eee - 

K.K. Venugopal, for Appellant (in W.A. Nos. 264, 265, 279 to 282 of 1967, 467, 
468 and S. Harihara Ramachandran, for Appellant, in W.A.No. 314 of 1967.) 


G. Ramaswami, for Appellant in W.A.Nos. 414, 432, 477 and 369 of 1967 for 
Respondent No. 1 in W.A. No: 401 of 1967, for 2nd Respondent in W.A.Nos. 400, 402 
and 403 of 1967, for 2nd Respondent in W.Ps.Nos. 1621 to 1623 and 1625 of 1967, 
for 3rd Respondent in W.P.Nos. 2985 to-2987 of 1966, for 2nd Respondent in 
W.A. No. 314 of 1967 and for 3rd Respondent in W.P. No. 1589 of 1967. 
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V.C. Palaniswami; for Appellant in W.A.Nos. 485 to 487 of 1967, 488:of 1967 
and 489 of: 1967 and for Petitioner in W.Ps. Nos. 2585 to 2987 of 1966. ' . 
N.G. Krishna Iyengar, for Appellant in W.A.Nos. 327, 4CO to 403 of 1967 end for 
Petitioner in W.P.Nos- 1589, 1621 to 1623, 1625 of 1967 end 1927 of 1967. - pii 


"ay N. Rangachari, for Appellant in W.A.No. 4829.of 1967, 2 and 3 of 1968 and for 
Petitioner in W.P. No. 1603 of 1967. ae ae oe 
Y.T. Gopalan, for Petitioner in W.P. No. 67 of 1966 and for 2nd Respondent in 
W.P.No. 3359 of 1967. pae DEE y i , 
K. Thirumalai, for Petitioner in W-P.Nos. 1557 to 1566 of 1967, 1666 of 
1967.and 3359 of 1967. fee ta sa 


y Subramaniam, for 2nd Respondent in W.P.No. 72 of 1966. `. mS y 


C.S. Prakasa Rao, for Appellant in W.A.No. 266 of 1967, for Petitioner in W.P., 
Nos. 72 of 1966, 2456 to 2458 of 1966, for 2nd Respọndent in W.A. ‘No. 327 of 
1967 and in W.P.No. 1927 of 1967 and for Petitioner 'in W.P.No. 610 of 1967. - 


- T. Chengulvaroyan, for 2nd Respondent in W-P.No. 67 of 1966. 
S. Parthasarathy, for 2nd Respondent in W.P.No. 1603 of 1967. 
The Government Pleader, for Regional Transpoit Authority. 


The Judgment of the Court was delivered by 2S 

Natesan, J.—These cases raise a common question, the place of section 47 (3) 
of the Motor Vehicles Act, in the scheme of the Act for the grant of permits for stage 
carriages. Of the Writ Appeals, one set of Appeals (W os. 264 of 1967, 265 
of 1967 etc.) arise from the dismissal of applications under Article 226 of the Consti- 
tution for the issue of writs of prohibition restraining the respective Regional Trans- 
port Authorities from procéeding further in pursuance of Notifications issued under 
section 57 (2) of the Act, and the other set o Writ Appeals (W.A.Nos. 327 of 1967 
400 of 1967 etc.) have been preferred against the rejection of petitions for interim 
orders pending applications for the issue of writs of prohibition ‘to similer efitot. 
The connected writ petitions have also been called up for disposal. Having regard 
to the question that calls for determination, it is needless to deal seperately with 
every one of the petitions and appeals, the substantial purpose of these ceses being 
to secure writs of prohibition restraining the respective Regional Transport 
Authorities fiom proceeding with consideration-of the applications for stage carriege 
permits. The applicants for writs in these cases aro existing operatcis- on the 
related 10utes. . We shall however briefly refer to.the facts in one of the cases 
say W.A.No. 264 of 1967 arising out of W.P. No. 1994 of 1967 and discurs the princi- 
ples . applicable . generally. ` ; As ; 

The appellant in W.A.No. 264 of 1967 is operating one bus on the route Bhavani 
to Sathy via Jembai and Athani in Ccimbatore district and it is stated that this is 
the only bus plying on the entire route even though in sectors of the route there are 
soveral stage carriage operetors. When on 14th September, 1966 the Regional 
Transport Authority, Coimbatore, invited applications for the ‘grant of one addi. 
tional permit on the route Bhavani to Sathy, the petitioner, besides filing his appli- 
cation for the giant of the permit to him and ing representation under section 
57 (3), filed also his objections to the addtion of a new bus on the route on the ground 
that the route in question was more than adequately served by the existing service. 
When the petitioner requested the Regional Transport Authority to furnish him 
with a copy of the order under section 47 (3) of the Act fixing the number of buses 
on the route, the application for a copy of the order, it is stated, was rejected on the 
ground thet no order under section 47 (3) had been passed. Thereupon the peti- 
tioner represented by his letter dated 14th July, 1967, that unless the maximum 
number of permits to be granted is fixed under section 47 (3) the Regional Trans- 
port Authority would have no jurisdiction to proceed with the grant of a permit 
under section 57 (5). The Regional Trenspgrt Authority replied thereto stating 
that no order had been passed under section 47 (3) and that would be done at'the 
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time of consideration of the applications. Thé ` Regional 'Fransport Authority 
proceeding further with the matter, fixed the,date of hcaring of the applicetions to 
22nd July, 1967. The petitioner thereupon came to this Cowt preying for the 
issue of a writ of prohibrtion rstraming the Regionz] Transport Authority from 
taking further steps pursuant to the notification under section 57 (2) end elso praying 
for the stay of further proceedings thereunder pending the final disposal of the 
application for prohibition. The learned Judge, Keilistm, J., before whom this 
and other potitions for similar relief came up, rejected them et the sdmission'stage, 
the learnod Judge taking the view that there could be no impediment to the 
Authorities p.occeding under section 57, if the ntimber of stags carriegés is not limited 
under section 47. In some of the orders which are the subject of eppeals, the 
learned Judge would hold that only when a number of buses ere restricted on the 
route, an order increasing the number of permits would be necctsary under section. 
47 (3) and that in the absence of any such restricting order, the Authority is entitled 
to decide the necessity for increasing number of buses in the enquiry under 
section 57. It is this view that is challenged before us. se oN 


It is submitted for the petitioners that under the Act the Regione| Trensport 
Authority has to decide as an essential pre-requisite for considering an epplicetion . 
for permit, whether the number of buses on the route should be limited under section 
47 (3) to the existing number or whether it should be increased and if co, by how 
many buses. It is submitted that under the scheme of the Act in every cere where 
the grant of permit is contemplated there should be first a decision under section 
47 (3) of the Act and then only consideration of the application for permit. Our 
attention is drawn to the zmendment in this State on 28th Mey, 1965 of the Motor 
Vehicles Rules whereby under rule 147 (2) an order under section 47 (3) hes been 
made appeal:ble. It is submitted that the Regional Transport Authority by the 
process of clubbing an enquiry under section 47 (3) with the one under section 57 (5) 
destroys the separate and independent character of the proceeding under section 
47 (3) and in effect deprives also the independent right of appeal by a person aggriev- 
ed by an order under section 47 (3). The stand teken by the Regional Transport 
Authority before us is found expressed in the counter affidavits filed in come of the 
cases before us. The plea in general is, that the proposal to intioduce additional buses. 
on the routes was on the basis of passenger statistics collected at several’ bus- 
stands for a period and an intensive traffic survey, and that the epplications called 
for under section 57 (2) would be considered after observing the statutory formali- 
ties cribed under section 57 (3). It is said that consideration of the matter under 
section 47 (3) is purely for administrative convenience and the matter can be fully 
gone into while considering applications under section 57 (3). ° 

It is submitted by the petitioners before us that whatever views were possible in 
the matter earlier, the question must now be deemed to be concluded by the latest 
decision of the Supreme Court in Jayaram Motor Service v. S. Rajaiathincm?. We shall 
be presently referring to that decision. Before discursing the law on the metter, it 
will be.-convenient if we set out the relevant provision of the statute end the existing 
practice in the Stete in the matter of granting stage carriage permits. Section 45 
provides for an application to be made to the concerned Regional ` Transport 
Authority for a permit and under section 57 (2) an application for a stage carriage 
permit shall be made not less than six weeks before the date on which it is’ desired. 
that the permit shall -take effect, or, if the Regional Transport Authority appoints 

“dates for the receipt of such applications, on such dates. The procedure for 
“cdnsideration of the applications is the same—whether it is for the grant of a permit 
for a fresh route or for running additional buses on an existing route. On receipt 
of applications, the Authority publishes proposal for the opening of a new route or 
for the provision of additional buses on the existing routes, es the crse mey be, and 
representations are called for in respect of various matters specified in section’ 47° (1). 
At this stage there is no publication of notice of the applications madc under section 
45. The Authority, on representations and objections received, fixes the number 
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of stage carriages for- the route acting under the provisions of section 47 6). If in 
so limiting it is found that there is no scope for the grant of any additional or new 
permit, the Authority formally notifies the application for permit and dismisses it 
under section 57 (3). If however it-decides to grant one or more permits, it proceeds 
to call for applications under section 57 (2) and disposcs of the matter in accordnoe 
with the provisions of section 57. The practice has been that those persons who 
are entitled to object under section 47 (1) are again given an opportunity to make 
representations £3 to the adequacy of the existing passenger service or as to the neces- 
sity of opening up new routes by means of representations under section 57 (3). 
The Regional Transport Authority considers the question once again and if a need 
arises proceeds to dispose of the applications for permit on their merits. This prac- 
tice which has been prevalent in this Stato of giving a second opportunity to the objec. 
tors to question the propriety of opening up of new routes or putting up of additional 
buses on the Seay A has been referred to and condemned by this Court in 
Regional Transport Authority v, Mettupalaycm Coonooi Service’, £8 not warrented by 
terms of the statute. In Jayaram Motor Service v. S. Rajarathinam®, which relates to 
the resolution of the Regional Transport Authority, Ramanathapuram, to introduce 
_ mew buses on a route and invitation of applications theiefor, the Supreme Court 

described the scheme of section 47 of the Act thus : 


“ The scheme of section 47 is that when a person makes an application under 
sections 45 and 46 the Authority first considers it under section 47(1) in the light of 
the matters set out therein and also therepresentations, if any, made by the peisons 
mentioned therein. The Authority then fixes under section 47 (3), having regard 
to the matteis-‘mentioned in section 47 (l), the number of stage carriages 
for which permits may be granted in the region or on any specified route within 
such region. Having fixed the limits, the Authority publishes under 
section 57 (3) the application with a notice of the date before which 
representations in connection therewith may be submitted and the 
date on which such application and representations would be considered. The 
proviso to section 57 (3) lays down that if the grant of a permit has the effect of 

- increasing the number of vehicles operating in that region or in any specified area 
théreof or on the route within such region beyond the limit fixed under, section 
47 (3), the Authority may dismiss the application summarily. Ifit does not exceed 
such limit and the Authority decides.to grant a permit it has to consider the appli- 
cation and the representations submitted to it in conformity with the procedure 
laid down in section 57. Therefore section.47 envisages two stages of the inquiry :(1) 
the fixing of the number of permits under section 47 (3) and (ti) the consideraticn tfeie- 
after of the application for grant of a permit and the representations, if any, by the persai s 
mentioned in section 47 (1). It would therefore beseen that once the Authority has 
fixed the number of vehicles to be operated in the 1egion or the area or the particular 
route and the number of permits to be granted therefor,, the stage of inquiry 
under section 47 (3) is over. The next thing that the Authority has to consider 
is whether grant of a permit would be within such limit or not.” (Emphasis 
is Ours). . ` - 


Referring to section 48 (1) of the Act which cmpowers the Authority to grant or refuse 
a stage Carriage permit subject to the provisions of section 47, their Lordships pointed 
out that the question of the number of permits to be granted having been already 
canvassed and decided, would not become the subject at that stage of inquiry under 
section 57, of any further controversy. Proceeding further it is observed : 


“ It is therefore clear that the Authority has first to fix the limit and after 
having dono so, consider the application or representation in connection therewith 
in accordance with the procedure laid down in section 57.” bg 





1. LLR. (1964) 2 Mad. 641: (1965) 1 MLJ. 2. (1967)28.C.W.R 857 at 860. 
41: (1964) 77 L-W. 278. 
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In Abdul Mateen v. Ram Kailash, which is followed in the above case, 
referring to the argument that the Authority has the power to revise a 
order passcd under section 47 (3) and so the revisional authority has similar powers 
to go beyond the limits fixed under section 47 (3) and grant a permit in excess of the 
number fixcd under section 47 (3), it is observed: 


“There is a fallacy, in our opinion, in this argument. It is true that the 
Regional Transport Authority has the power to revise the limit fixed by it under 
section 47 (3), but that power to revise the limit, in our opinion, is not under 
section 48, when it is dealing with the question of grant or refusal of permits to 
individuals. Section 48 is always subject to the provisions of ecction 47 and 
therefore must be subject to the limits which may be fixed under section 47 (3). 
The power to revise the limits under section 47 (3) in the Regional Transport 
Authority must not be confused with the powers which it has when it ia dealing 
with the grant or refusal of permits under section 48. Therefore, though it is 
true that the Regional Transport Authority can revise the general order passed 
by it under section 47 (3), that revision is a separate power in the authority and 
not a power arising when it is dealing with individual permits” 


In the above case. earlier, it is observed: 


“ Section 57 (2) shows that an application for permit may be made at any time 
not less than six wocks before the date on which it is desired that the permit shall 
take effect or if the Regional Transport Authority appoints dates for the receipt 
of such applications, on such dates. All applications, whether received one way 
or the other, have to be dealt with in the manner provided by section 57 and the 
final order for grant of stage carriage permit has to be passed under section 48. 
But, at that stage, as we have already pointed out, the Regional Transport Autho- 
rity is only considering whether the applications made before it are-to be granted 
or not and has to choose between various applicants where there are more appli- 
cants than the number of vacancies which might have been advertised or there 
are more applicants than the number limited under section 47 (3). ` The scheme . 
of the Act therefore is that a limitis fixed under section 47 (3) and the applications 
réceived and dealt with in the manner provided by section 57 and permits can 
be granted under section 48 subject to the limit fixed under section 47 (3). ° 


While the authorities are thus clear that section 47 which provides for consideration 
of an application for stage carriage permit envi two 8 of inquiry, (i) the 
fixing of the number of permits under section 47 a , and (ï) the consideration of 
the application for the grant of a permit and the representations by the persons 
mentioned in section 47 (1), the contention urged for the Regional Transport 
Authority is that these principles can apply only to cases where the number of buses 
has been fixed under section 47 (3) and it is not always incumbent on the Regional 
Transport Authority to fix the number of stage carriages for any region or area or 
route. Reference is made to the use of the expression ‘may’ in section 47 (3). 
The learned Judge, Kailasam, J. in fact emphasises on the usc of the word may” 
in the section for his view. Sub-clauses (c) and (d) of section 47 (1) provide that 
the Regional Transport Authority, shall, in considering an application for a stage 
carriage permit, have regard to the adequacy of other passenger. transport-service 
operating or likely to operate in the near future, whether by road or other means, 
between the places to be served, and the benefit to any particular locality or locali- 
ties likely to be afforded by the service. But the whale of section 47 must be read, 
all the clauses together, to evolve the scheme of disposal ofapplications for permit 
thereunder. Section 57 only prescribes the procedure in applying for and granting 
permits and section 48 provides that the grant or refusal of a s carriage permit 
shall be subject to the provisions of section 47. Section 47 ‘( itself provides for 
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the limitation of number of stage carriages only having regard to thc matters men- 
tioned in sub-section (1). This certainly calls for consideration of the several 
matters specified in section 47 (1). „Prior to the amendment of the Motor Vehicles 
Act by Act C of 1956, there was no sub-clause (3) to section 47 and’ the power 
to limit the number of stage carriages for any specified route wasgiven to the 
Regional Transport Authority under section 48 (a). As a result of the amendment, 
sub-clause (a) of section 48 has been brought under section 47 as sub-clause (3) 
‘and section 48 expressly provides that the grant of permit hall be subject to the 
provisions of section 47. We may here notice the practice prevalent earlier here 
‘of putting up a proposal as to the number of buses to be ‘placed ona route 
when there was an application for permit on the route or for additional buses. It 
was then considered to be a tentative fixation and a second opportunity was given 
to challenge the same. Tt was considered that the sanction o the route or refusal 
to sanction it was‘an administrative. matter and in Regional Transport Authority v. 
Coonoor Service, while share O hearing it was observed 
that the matter would not entail any hardship upon an Benoa if he bea penn 
entitled to object under'section 47 (1), as he could, if the. permit was granted under 
section 48, a against the order granting the permit under the provisions of 
section 64 a} (J). In that case it was held that the existing operators would not 
be persons aggrieved entitling them to prefer revision under section 64 (2). This 
.view is not now tenable and we will be considering this aspect of the matter in 
“another connected batch of writ petitions. In the above case this Court expressed 
the view that ifa permit is granted to a person despite opposition, the aggric- 
We rise ae i ee ee itis open to 
him to tion the preliminary Regional Transport Authority limiting 
then of buses. Since this decision, a right of appeal from orders passed under 
sub-section (3) of section 47 has been given. Of course, the appeal can only be by 
‘a aggrieved and we-are holding in the connected ‘batch of writ petitions 
following a recent decision of the Supreme Court in Lakshmi Narain Agarwal v. 
` The State Transport Authority, U_P.%, that an existing operator would be an aggrieved 
person for the purpose of an appeal or revision, as the case may be. In that case 
~ the Supreme Court has pointed out that an order under section 47 (3) affects the 
future working on a route and that such an order would have repercussion on ‘the 
working of the existing operators, whether for their good'or not, 


The petitioners in these cases claim that if the ional EEREN Authority 
is of opinion that a new route should be opened or itional buses be put on the 
existing route on its view of the traffic, they are entitled.to get the matter deter- 
mined first having regard to the considerations provided in section 47 (1). The 
"use of the word ‘ may ’ in section 47 (3), itis said, is indicative of the vesting of power 
in that regard in the Regional ‘Transport Authority. In our view there is strength 
in-this claim; While the existing operators by themselves may not be entitled to 
assert any claim to monopoly on the route or assert their right to limit the ere 
‘of buses on the route for their own personal aggrandisement, the right of the 
to use motor vehicle on the public'road not'being a right created under the 
Vehicles Act and existing anterior to any legislation on the subject as an incident 
of public rights over a highway by the provisions of the Act the State only controls 
and regulates the right for the purpose: of ensuring the safety, peace, health and 
oo morals of the public. As pointed out by the Supreme Court in Saghr Ahmed v. 

tate of U:P.?, “within the limits imposed by State regulations- any member of the 
public can ply motor vehicle on a public road and to that extent he can also carry 
on the business of transporting „passengers with the aid of the vehicles. In this this 
context it must be noticed that section 47 (3) i is not an arbitrary provision, ‘but it 
contains a sound rule of public policy, consistent with the needs of the public and 
convenience of passcngeis that, a limit with regard to the number of stage carriages 


a  ———_.. 
1. (1 1 M.LJ. a LW. le = > 3r (1954) SCJ. aN UP SACR TO 
2 floes 28.CJ. 74. .- .. ALR. 1954 S.C. 728 at 
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should be fixed on a route.’ It is in public interest generally that the Regional 
Transport Authority is empowered to fix the number.of buses under section 47 (3). 
An existing operator may well make representations having regard to his experience 
on the route for consideration when fixing the number of buses. He is a person 
who would be affected by too many buses plying on an already overcrowded route. 
But it is also in the public interest that there is no unfair competition. Too many 
buses may undermine the service. An operator may plead for more buses also. 
When proposals are mooted for opening a new route or putting up additional buses, 
the existing operators have an interest in the preliminary determination as to, whether 
the new route should be opened or additional buses put upon the route. Their 
interest cannot be said to be fancied or unsubstantial. It is one thing if there had 
been no provision in the Act for fixing the number of buses. When the Act enables 
the Authority to fix the number of buses it must be said that it is a power conferred 
on the Authority to be utilised whenever an occasion arises and it will be open to 
any person who may be affected to call upon the Authority to exercise the power. 
There is another aspect of the matter, a pragmatic one, to be considered. If the 
matter is left to the stage of inquiry for the grant of a permit; conceivably the view 
taken by the Regional Transport Authority that there is need for increasing the 
number of buses or opening a new route may not appeal to the Appellate 
Authority. Under rule 163 SF the Motor Vehicles Rules, an applicant for a permit 
is granted four months time to be reckoned from the receipt of the orders for 
duction of the registration certificate of his vehicle. If there is stay pe i 
appeal, the applicant, may get the benefit of pendency of the stay order, and the 
rule provides that acquisition of a vehicle in pursuance of an order sanctioning the 
permit shall be at the sole risk of the applicant, as the order sanctioning the permit 
may be reversed. on appeal or revision under the Motor Vehicles Act and Rules. 
Generally every existing operator, while opposing the addition of buses or opening 
up of a new route in his area or region, is also an applicant for the permit. If the 
number of vacancies is left undecided, there is the possibility of a new entrant keep- 
ing of the stage. That being so, from all aspects and angles it could bè said that 
at any rate when the existing operators or applicants call upon the Regional Trans- 
port Authority to fix the number of buses on the route, before entertaining the 
applications for permit, it is bound to do so under section 47 (3). We may in th 
connection refer to the observations of Lord Cairns in Federic Guilder Julius v. The 
Lord Bishop of Oxford’ : - 
oa But there may be something in the nature of the thing empowered 


We fail to seo any force in the contention that section 47 (1) makes it mandatory 
upon the Regional Transport Authority while considering an application for. stag? 
carriage permit also to have regard to the adequacy of other passenger service, 
and that at any rate when there is no prior fixation under section 47 (3), the Regional 
‘Transport Authority may consider the matter when taking upon the application 
for the grant of permit. The traffic density is a relevant factor that ought to be 
considered before granting a permit. But if the route or region is one that demands 
fixation of the number of vehicles that could be put thereon, it is plain that the appli- 
cations cannot be disposed of properly and effectively, unless before embarking on 
the relative merits of the applicants the number of vacancies on the route that could 
be filed up is known. : Once the number of vacancies is settled, the question having 
been canvassed and decided, it cannot again become the subject of controversy at 
the further stago. The requirement of section 47 (1) (c) is fully satisfied, as that 





= 
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had been considered when fixing the number of vacancies under section 47 (3). 
Of course, there can be no finality to such fixation. In the very nature of things 
the limit cannot be inflexible or unchangeable for all time. The area or route may 
get important and call for increased traffic facilities. The thing can happen in 
other way also. There is nothing in law which prevents ‘the Regional Transport 
Authority from revising the limit of stage carriages on a route at any time, The 
Authority will still be faced with the problem of vancacies at any time. In Abaul 
Mateen v. Ram Kailash, the Supreme Court observed: 7 


<eneweenes it may be revised at any time by the Regional Transport Authority 
.if it properly comes to the conclusion that revision is necessary in view of the 
factors specified in section 47 (1).” Enun | 


One can envisage a case’ where having regard to the traffic potential and paucity 
of applications for permit there is no need to fix any limit. But there egain the 
Regional Transport Authority has applied its mind and come to the conclusion that 
no limit is necessary. This decision may call for revision at a later time suo 
motu or at the instance of parties affected by the decision not to limit. In a case 
where after consideration no limit is fixed, the Regional Transport Authority cannot, 
when considéring applications for perimit, embark upon. an inquiry for limiting 
the number of buses on the route. It must do so before it takes up the applications 
for permit. eke: í . a 


In the cases now before us the Regional -Transport Authority having invited 
Applications to fill up one or more: vacancies. 2s specified in the notification under 
section 57 (2), has taken tbe stand, that the question as to whether additional buses 
are called for could -be considered when the applications for permit are teken for 
consideration.: This view of the Regional Transport Authority is clearly opposed 
to law. It hes no jurisdiction to proceed to consider the applications withc ut:prior 
determination under section 47 ae The concept that the proceedings under 
section 47 (3) are separate and different from those under section 48 read with 
section 57 of the Act, may no doubt result in delaying the putting up of buses on 
the routé when increase of traffic urgently demands additional service. But m 
the very nature of things it cannot be helped. As we have stated earlier, the prac- 
tice in this State has been generally to first consider the matter 23 an administrative 
proposal or tentative fixation and then to reconsider it at the time of ‘hearing of the 
applications. What is now required is a preliminary statutory determination of 
the matter under section 47 (3), having regard to all the considerations-provided 
under section 47 (I). The determination under section 47 (3) is no doubt subject 
to an appeal and possibly a writ in this Court. But this should not stand in the 
way of the prior consideration of the matter, as that also is conducive to the public 
interest. Section 47 (1) enjoins that the interest of the public generally is a matter 
that has to be given regard in considering an application for permit. {r this factor 
permeates proceedings for the grant of permit at all stags and promptitude end 
despatch observed, the needs of the public and the convenience of passengers. would 
be adequately served. i 


A doubt is raised whether the existing operators should be given a hearing at 
the inquiry under section 47 (3). Once it is held that the question of the number 
of buses that could be permitted on the route cannot be agitated when applications 
for permits are considered on their merits, the cxisting operators who could pro- 
perly make representation in that regard should be given an opportunity for repre- 
sentation when the determination unde: section 47 (3) is taken up by the Regional 
Transport Authority. An existing operator could be prejudiced by an order 
under section 47 (3) see Lakshmi Narain Agarwal v. The State Transpo: t Authority, U.P.® 
and he is given a right of appeal. Natural justice would require that he should 
be given an opportunity to present his case at the inquity. ` 
— es 

1. (1963) 3 8.C.R. 523 : ALR. 1963 S.C. 2. (1968) 2 S.C.J. 74. 
Gato. 
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The only question that now calls for some consideration is how the applications 
before the several authorities have to be disposed of. Applications have been 
called for under section 57 (2) and have been filed. Objections have been preferred 
and affected parties have called for a determination under section 47 (3). We 
see nothing in law which prevents the question-of revision of the limit of stage carri- 
ages on a route being taken up even after applications have been called for and. 
teceived. The prohibition is against the consideration of the applications on the 
merits for the grant of permit under section 48 before limiting the number of stage 
carriages under section 47.(3). In these cases the requirement of law will be satis- 
fled by the Regional Transport Authority staying further proceedings under section 
57 of the Act and immediately proceeding with fixation of the number of stage 
carriages under section 47 (3). . Though there is nothing in the Act precluding the 
Regional Transport Authority from entertaining applications for permit immediately 
thereafter, in fairness to the parties, having regard to the provision for a space now 
provided, it is desirable that the matter is taken up under section 57 after 
of time required for preferring an appeal from the order under section 47 7 (3). 
This is inevitable. It would be for the appellate authority to consider whether 
there could be and there should be stay in any particular matter and contider also 
the need for the expeditious disposal of the appeals. 

No other point has been raised and argued in these cases. 

Tt follows that in all these cases a writ of prohibition hes to issue es prayed for. 
The Regional Transport Authority has to be prohibited from proceeding further 
with the proposed grant of stage carriage permits pursuant to the notification 
under section 57 (2) of the Motor Vehicles Act before teking proceedings under 
section 47 (3). The writ appoals preferred under clause 15 of the Letters Patent 
from orders dismissing writ petitions are allowed. Rule nisi in the writ petitions are 
made absolute. As regards the appeals from interlocutory orders refusing interim 
relief,-no orders on the merits are called for as final orders are being made on the 
writ petitions themselves. They are therefore dismissed as unnecessary. Having 
regard to the nature of the controversy, there will be no order as to costs. 


V.M.K. a ey Writ Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


PRESENT :—MR. K. VEERASWAMI, Chief Justice AND MR. Justice P.R. GOKULA- 
KRISHNAN. 
B. Kalyanasundaram — Petitioner" 
y. 


A. R. Natarajan .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 10 (2) (i)— 
Transfer of Property Act (IV of 1882), section 10€—Notice to quit under general 
law or under section 106 of T.P. Act—If a condition precedent for eviction of 
tenas under Madras Act (XVIII of 1960). 

So long as the contractual tenancy is not terminated in the manner provided 
by section 106 read with section 111 (4) ofthe Transfer of Property Act the tenant 
is protected in his possession and the landlord cannot evict him, with the necessary 
corollary that there is no need for the tenant to seek protective refuge under the 
Madras Buildings (Lease and Rent Control) Act, 1960 and the landlord cannot, 

- during the subsistence of the tenancy, resort to eviction on grounds provided by 

that Act irrespective of the protection available to the tenant under the subsisting 
contractual tenancy. It follows further that there is nothing in the 1960 Act 
which, expressly or by necessary implication, abrogates the general law relating 
to the necessity to terminate the contractual tenancy before proceedings in 
ejectment can be initiated. It is only after the expiration of the contractual 
tenancy, either by efflux of time or by notice of termination, that the field 
becomes open for the landlord to get- over the statutory protection to the tenant 


æ CRP. No. 2542 of 1965. . 11th September, 1969. 
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by resorting to and establishing the grounds provided by the 1960 Act for evic- 
tion. To that extent, Raval & Co. v. Ramachandran, I.L.R. (1966) 2 Mad. 
437: (1966) 2 M.L.J.68, is no longer good law. : 


Manujendra Dutt v. P.P. Roy Chowdhury, (1967) 1 S.C.J. 503; (1967) 1 M.L.J. 
; Ta 61: (1967) 1 An W.R. (S.C.) 61. Relied on Krishnamurty v. Parthasarathy, 
1949) 1 M.L.J. 412, keld no longer good law. 


Quaere: Whether “termination by notice to quit under section 106, Transfer 
of Property Aot is requircd beforé initiation cf proceedingsfor fixation of fair rent 
under Madras Act XVIII of 1960 ? 


Petition under section 25 of Medras Act (XVIII of 1960) praying the High 
Court to revise the order of the Court of Small Causes (Third Judge) Medres, dated 
22nd November, 1965 and p`ssed in H.R.A. No. 774 of 1964 (H.R.C. No. 80 of 1964 
on the file of the First Additional Rent Controller, Medres). : 


T. R. Venkataraman, for Petitioner. 
P. S. Sarangapani Iyengar, for Respondent. 


This Petition was first heard-by Ramaprasada- Rao, J., who made the 
following nF 
Orpgr*.—The tenant is the petitioner before me. The landlord-1espondent 
filed an application for eviction of the tenant on the ground of wilful default in 
the payment of rent from 16th October, 1962 to 15th December, 1963. The Rent 
Controller and the appellate authority found that the default in payment of rent 
is wilful, and directed eviction of the petitioner. But the petitioner, however, raised 
the quætion of maintainability of the application for eviction on the ground that 
no notice under section 106 of the Transfer of Property Act wes given to him ter- 
minating the tenancy and in the absence of such notice determining the tenancy, 
the application was not maintainable-and that therefore the ordeis passed by.the 
Rent Controller and the appellate authority were without jurisdiction. Though 
this later objection of want of motice under séction 106 of the Transfer of Property 
Act was not raised before the Rent Controller, it was préssed into service before 
the appsllate authority. The appellate authority, however, held that the Madras 
Buildings (Lease and Rent Control) Act XVIII of 1960 is a self-contained Act 
and that the Supreme Court in Mangilal v. Suganchand+, did not consider the scope 
and effect of the ‘Madras Act, and he was thercfore of the view that it is jnmecessary ` 
to give a notice of termination under the general law ¿s a condition precedent to 
_ an order for eviction under Madras Act XVIII of 1960. He therefore brushed 
aside the objection regarding maintainability of the application, affirmed the order 
of the Rent Controller and directed eviction of the petitioner as a tenant.of the 
demised premises. i ` 


On the above factual contentions I have absolutely no doubt whatsoever that 
the default in thə payment of rent by the petitioner to.the respondent is wilful and 
that there are no merits at all in this Civil Revision Petition which would require 
interference in revision. 


The point, however, that was again pressed before me wes that the entire 

proceedings before the lower Tribunals are vitiated and are without jurisdiction 

- inasmuch as notice under section 106 of the Transfer of Property Act did not precede 
the institution of the proceedings under Act XVIII of 1960. 

The primary question raised in this Civil Revision Petition is a jurisdictional 
fact. Learned Counsel for the petitioner submits that such a proceeding by the ` 
landlord without determining the tenancy is not maintainable and that therefore 
the orders passed by the Rent Contuoller and thereafter the appellate authority 
are without jurisdiction and should be deemed to be non est. Learned Counsel 
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placed reliance upon the recent decision of the Supreme Court in Mamujendra Dutt v. 
Puranda Prasad Roy Chowdhury1. Learned Counsel for the respondent, however, 
relied upon the Aschion of the Full Bench of this Court in Messrs. Raval & Co. Y. 
Ramachandran*. The Full Bench of this Court, no doubt, held that no notice of 
determination of tenancy is necessary before a person could avail himself of the 
remedies under Act XVIII of 1960, this Act being a self-contained Act by itself. 
The Supreme Court’s decision referred to above was rendered after the judgment 
was pronounced by the Full Bench of this Court in the case cited aobve. 


.. My attention has been drawn to the judgment in Habibulla v. Fathima Bi? 
in which my Lord the learned Chief Justice of this Court held as follows :— 


“ It is sufficient to stato that the Full Bench held that Madras Act XVIII of 
1960 has to be interpreted zs a sepecial Act, which did abrogate the Transfer of 
Property Act, with regard to several provisions end thet it validly preserved the 
Pan of the landlord to evict a tenent on the speciel grounds available under the 

ct notwithstanding the subsistence of a contreciual tenancy, not determined 
by a statutory notice under section 106 of the Transfer of Property Act. Learned 
Counsel for the tenant (Revision Petitioner) does not cleim -thet this decision 
of the Full Bench has been subsequently dissented from in any decision of the 
Supreme Court. Under ‘those circumstances the decision of the Full Bench 
governs this proceeding, and the petition has to fail on this grounds.” 


Learned Counsel for the petitioner also represents that Veeraswemi, J. hes taken 
a contrary view and is of the opinion that in accordance with the ratio in the Supreme 
Court decision referred to oe notice of determinetion of tenancy is a condition 
precedent for the institution of proceedings under the Madras Buildings (Lease 
and Rent Control) Act (XVIII of 1960). I 2m also informed that Srinivasan, J., 
has referred this very question, affronting me, to a Bench of this Court, apparently 
because he thought that these two decisions have to be reconciled. 


From a reading of the Short Notcs report of the Supreme Court as also a typed 
copy of tho decision provided by the learned Counsel for the petitioner, I find that 
the Supreme Court has said in unequivocal terms that a landlord is entitled to a 
decree for eviction only if he had first terminated the contractual tenancy and also 
fulfils one or the other of the conditions laid down in the Rent Act in question. 


- Their Lordships observed that Rent Acts restrict the cone rights either under 
the contract or under the general law. They add: 


“ Tt is well settled that statutory tenancy normally arises wien a tenant under 
a leaso holds over, that is, the right of irremovability, thus is a right which comes 
into existence after the expiration of the lease and until the lease is teminated or 
expires by efflux of time, the tenant need not seek protection under Rent Act.” 


In this viow, their Lordships concluded that the decision in R. Krishnamurthy v 
4 is not correct law. The net result of this analysis is that the Supreme 
Court takes the view that under the Rent Acts notice of determination of tenancy 
should precede a proceeding under that Act end unless such notice wes given, the 
_ subsequent proceedings under that Act besed on such an inchoate attraction of the 
jurisdiction of the Tribunals under the special enactment would be proceedings 
which are not maintainable in the eye of law. But, in view of the decision of the 
Full Bench of this Court, which has not been expressly referred to by Supreme Court. 
and particularly in view of the observations of my Lord the learned Chief Justice 
in Habibullah v. Fathima Bi*, I feel that the position has to be resolved bya reference 
of this question to a Bench of this Court. 


I am therefore obliged to place the papers before my Lord the Chief Justice for 
reference to a duly constituted Bench of this Court the following question. 





1. (1967) LAR W-R (S1C) 61: (1967) 1 M.L. 3. C.R P. No. 1858 of 1965. 
J. ra c) 61 : (1967) 1 S.C.J. 503. 4. ` (1949) 1 M.LJ. 412 : ALR, 1949 Mad 
(1966) 2 M.L. j 68: LL.R. (1966) 2 Mad. 780. _ , i ; 
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“ Whether a notice of determination of tenancy as required under the common 

law and in particular under section 106 of the Transfer of Property Act is to 
recede any proceedings for eviction by landlord against tenants-under the 
adras Buildings (Leese and Rent Control) Act (XVIII of 1960).” — - 


In pursuance of the above order the paron was heard by a Bench. (Veera- 
swami. Chief Justice and Gokula Krishnan, J.). The Judgment of the Court was 
delivered by é 


Veeraswami, C. J.t—This Civil Revision Petition comes before us on a reference 
made by Ramaprasad Reo, J , as he considered that an authoritative decision should 
be made es to whether Raval & Co. v. Ramachandicn}, in so fèr £s it jelates to 
eviction on ground of default in payment of rent, is still good law after Manujendia 
Dutt v. P. P. Roy Chowdhury*. 

Ther ndent applied to the Controller under section 10 (2) (1) of the Madras 
Buildings eas and Rent Control) Act, 1960 for en order of eviction. The 
Controller granted it on a finding thet there had been ‘ wilful default’ in payment 
of rent on the part of the petitioner and the appeal by the latter had failed. In 
the lower appellate Court a point wes taken, for the first time for the-petitioner,. 
that for failure to serve notice under section 111 (A) of the Transfer of Property 
Act, the application for eviction wes liable to be dismissed. This objection was 
rejected on two grounds: (1) the point was not raised before the Controller end, it 
should, therefore, be assumed that the petitioner must have waived his right, and. 
(2).that the Madras Act, being a self-contained code, providing for eviction under 
certain circumstances and the machinery thereof, there wes no legal requirement of 
hotice of termination es a condition precedent to an ordér for eviction. It is this 
point that survives in revision, in this Court, as the other factual finding of the lower 
appellate Court as to wilful default in payment.of rent has become conclusive. 
Raval & Co. v. Ramachandran}, decided by a Full Bench of this Court, does support 
the view of the lower appellate Court as to the non-necessity of termination of 
tenancy by notice before invoking the provisions of Madras Act XVIII of 1960 
in ejectment on the ground of default in payment of rent. f 


Raval & Co. v. Ramachandrcn1, wes decided on 20th January, 1966. On 
22nd September ,1966 came the decision in Maunjendra Dutt v. P. P. Roy Chowahury? 
in which R. Krishnamurthy v. Parthasarathy ?, which was one of the decisions ielied- on 
for the conclusion in Raval & Co. v. Ramachandian?, wes held to be not çorrect law. 
In view of this, the question is whether Raval @ Co. v. Ramachandicn1, cen never- 
theless hold the field. In our view it can no longer. - But, in passing we desire to 
state that we do not decide, in this case, whether termination by notice under 
section 106 of the Transfer of Property Act of a tenancy is required before initiation 
of proceedings for fixation of fair rent under Madras Act XVIII of 1960. That 
matter, which is also covered by Raval & Co. v. Ramackandian}, will have to be consi- 
dered separately if and when it arises. 

The Fall Bench in Raval & Co. v. Ramachandian}, wes mainly concerned with 
proceedings arising out of an application for fixation of fair rent, but, the considera- 
tions as well as the conclusions arrived at, without doubt, stand on a wider per- 
spective as to whether termination of a contractual tenancy by notice, under the , 
Po law, should precede as a condition for invoking the provisions of Madras 

ct XVIII of 1960. Though the Court formulated for its decision four questions, 
it is the third which is relevant for present-purposes which is: 

“ (3) Similarly, do they enable the landlords and tenants to work out their 
respective rights in the matter of the liability of the tenants for eviction on the 
grounds specified in the Acts, even during a contractual tenancy, and without 
that tenancy being first determined by the landlord in accordance with section 
111 (A) of the Transfer of Property Act’’? 











t- 11th September, 1969. 
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In answering the question in the affirmative, the Court examined almost all 
the earlior decisions, both of this and other High Courts and of the Supreme Court, 
together with the provisions of Madras Act XVIII of 1960, and concluded: 


“On a careful perusal of these decisions of the Supreme Court, incleding 
Punjalal’s case1, we are unable to discover any ratio in these decisions, which 
were not rendered with reference to the intendment or structure of the Madras 
Act, which would neccessarily imply that the Madres Act should be held appli- 
cable only to statutory tenancies and as not affecting contractual tenancics at 
all during their subsistence. On the contrary such a view is opposed (1) to the 
preamble and the intendment expressed therein, (i) to the definitions of landlord 
and tenant in the Act, (iil) to the self-eufficient code enacted in section 10 including 
a special machinery for eviction, (?v) to the provisions of section 7 which enacts 
specific inroads upon the rental agreements of contractual tenancies and (v) to 
the provisions of section 4 as to the fixation of fair rent as available to all land- 
lords and all tenants, as defined in the Act.” 


The learned Officiating Chief Justice, who spoke for the Full Bench, proceeded 
to say that thus the Madras Act had to be interpreted as a special Act which did 
abrogate the Transfer of Property Act, with reference to several of its provisions, 
and indeed, it went farther and applied, in its terms, not merely to contractual tenan- 
‘cies during their susbsistence, but also to statutory tenancies, after the determinction 
of a contractual tenancy. The Full Bench wes emphatic that under the terms of 
the Act, a landlord could evict a tenant on the special grounds available, notwith- 
standing the subsistence of a contractual tenancy, and even though it had not been 
determined. Punjalal’s case, and more particularly Mangilal v. Sugan Chand’, were 
specifically considered, but, it was pointed out that the particular perspective of 
interpretation that found favour in Mangilal v. Sugan Chand*, wes not available with 
regard to Madras Act XVIII of 1960 because of its quite different structure and 
provisions. A great deal of reliancs by the Full Bench wes placed on the Preamble 
to the Act as well as the definition of ‘ landlord ’ and ‘ tenant’ for its view that section 
10 applies to all landlords and tenants whether the tenancy be under subsisting 
‘contracts or after its determination. Also weighed with the Full Bench the considera- 
tion that the provisions relating to fixation of fair rent and the inhibition against 
landlords from claiming or receiving anything in excess of fair rent or agrced rent 
worked inroads into the terms and conditions of contractual tenancies. The view 
of the Full Bench more or Jess was the same as that taken earlier by a Division Bench 
of this Court in R. Krishnamurthy v. Parthasarathy*. Raval & Co. y. Ramachandran* 
should naturally be binding on this Court had not its authority been shaken by the 
ratio of Manujendra Dutt v. P.P. Roy 


One of the questions, which is relevant here, and for decision by the Supreme 
Court in Manujendra Dutt v. P.P. Roy Chowdhury®, wes £s to the right of a Thika tenant 
as defined in the Calcutta Thika Tenancy Act, 1949 to a notice provided under a 
lease deed. A registered lease deed of 4th December, 1934 provided for a fixed 
term of ten years with an option of renewal under certain circumstances. One of 
the clauses stipulated that the lessee was entitled to a six months’ notice if the lessor 
desired him to vacate at the end of the fixed period of ten years, or after renewal, 
he desired him to vacate. The period of ten years having ended, but, there being 
no notice, as provided in the lease, and the lessese having continued mM possession 
thereafter, the landlord treated the lessee as a trespasser end syed for possession. 
When the suit was pending, the Calcutta Thika Tenancy Act, 1949 was enacted with 
the result the suit stood transferred to the Thika Controller "under the Act. Before 
the Controller disposed of the matter, West Bengal Legislature made a further 
amendment in 1953 the effect of which wes to delete the then existing provisions 
-conferring jurisdiction on the Thika Controller. An application for re-transfer was 
refused. At that stage, the plaint was allowed to be amended by including a prayer 


i- (1963) 28.0 2 S.CJ.4 441: (1963)3S.C.R. 312: Bi: (1966) 2 M.L.J. 68 : LL.R. (1966) 2 Mad. 
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3. 9) 1 M.LJ.412 ; ALR. 1949 Mad. 780. M.L.J. (S.C.) 61 : (1967) 1 S.CJ. 503. 
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for a decree for ejectment on grounds that the tenant had failed to use or occupy 
himself a major portion of the land and that the land was required by the landlords 
for constructing a building (on) and developing it, and further that the lease had 
expired by efflux of time. These grounds brought the suit within some of the grounds 
in section 3 of the Calcutta Thika Tenancy Act. An eviction order by the Controller 
followed, he being of the view thut on the expiry of the term of lease, the tenant 
became a trespasser and was not entitled to a six months’ notice as provided by the 
lease-deed, and that, the landlords had made out the giound for eviction under the 
Act. The High Court of Calcutta shared that view and dismissed the tenant’s 
appeal. The Supreme Court, however, took a different view on the necegity 
for the landlords to give six months’ notice in order to succeed in the eviction proceed- 


ing. The reasoning for this view is :— : 


“ Rent Acts are not ordinarily intended to interfere with contractual leases 
and are Acts for the protection of tenants and are consequently restrictive and 
not enabling conferring no new rights of action but restricting the existing rights 
either under the contract or under the general law. It is well settled that statu- 
tory tenancy normally arises when a tenant under a lease holds over, that is he 
remains in possession after the expiry or determination of the contractual tenancy. 
A statutory tenancy therefcre comes into existence. where a contractual tenant 
retains possession the contract had been determined. The right to hold over, 
that is the right of irremovability, thus is a right which comes into existence after 
the expiration of the lease and pntil the lease is terminated or expires by efflux 
of time the tenant need not seek protection under the Rent Act. For he is pro- 
tected by his lease in breach of which he cannot be evicted.” 


The Supreme Court proceeded to refer to Abbashbhai x. Gulamnabi*, Mangilal v- 
Suganchand*, Haji Mokomad v. Rebati Bhushan*, end Monmatha Nath v. Banatusi*, 
in support of its view that the Rent Act did not give a right to the landlord to evict a 
contracttal tenant without first determining the contractual tenancy. As to 
R. Krishnamurthy v. Parthasarathy®, the Supreme Court dealt with it es follows : 


“ Tho only decision which has taken a contrary viow is R.- Krishnamurthy v. 
Parthasarathy*, where it wes held thet section 7 of the Madras Buildings (Lease 
and Rent Control) Act XV of 1946 had its own scheme of procedure and therefore 
there was no question of an attempt to reconcile that Act with the Transfer of 
Property Act. On that view, that High Court held that an application for evic- 
tion could be made to the Rent Controller even before the contractual tenancy 

- was terminated by a notice to quit. The decision is clearly contrary to the: dect 
sions of this Court in Abbaskbhal’s case!, and Mangilal’s case*, and therefore is 
not correct law.”. : f 

Having said that, the Supreme Court summarised the position : 


“The Thika Tenancy Act does not confer any additional rights on a landlord 
but on the contrary imposes certain restriction on his right to evict a- tenant 
under the general law or under the contract of lease. The Thika Act like other 
Rent Acts enacted in various States imposes certain further restrictions on the 
right of the landlord to evict his tenant and lays down that the status of irremova- 
bility of a tenant cannot be got rid of except on specified grounds set out in 
section 3. The right of the appellant therefore to have a notice as provided for 
by the proviso to clause 7 of the lease was not in any manner affected by section 3 
of the Thika Act. The effect of the non-obstante clause was that even where a 
landlord has duly terminated the contractual tenancy or is otherwise entitled 
to evict his tenant he would still be entitled to a decree for eviction provided that 
his claim for possession falls under any one or moro of the grounds in section 3. 
Before therefore the respondents could be said to be entitled to a dectee for 
eviction they had first to give six months’ notice as required by the proviso to clause 





1. (1964) 5S.C.R. 157: ALR. 1964 S.C. 1341.7 4. (1959) 63 C.W.N. 824 at 831. 
2 (1964) 5S.C.R.239 : ALR. 1965 S.C. 101. 5. (19499 1 M.L-J.412 : ALR. 1949 Mad. 
3. (1949) 53 C.W.N. 859. -" 180. 
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7 of the lease and such nctice not having been admittedly given their suit for 
eviction could not succeed:” _. 


The view thus taken by the Supreme Court is in line with its earlier view in 
Abbashbhai v. Gulamnabi', and Mangilal v. Suganchand’, both of which hed teen con- 
sidered in Raval & Co. v. Ramachandan*. But the point is thet in Manujendia Cutt v. 
P. P. Roy Chowdhury‘, the Supreme Court wes directly confronted with the contiery 
view in R. Krishnamurthy v. Parthasarathy®, ‘and unmistekably expreesed the view 
that it was not correct Jaw. eae - 


In deciding whether Manujendra Dutt v. P. P. Roy Chowdhury‘, hes ¢ ficcted. 
the validity of Raval & Co. v. Ramachandian?, we have to see whcher there is any- 
thing in the Preamble or structure of Madras Act XVIII of 1960 which is differcnt 
from that in the Madras Buildings (Lease and Rent Control) Act, 1946 with which 
R. Krishnamurthy v. Parthasarathy*, wes concerned. A comperison of the two Madras. 
enactments leaves us with the definite impression that there is, in substance and in 
fundamentals, no difference. The Preamble of the two Madras enactments and the 
definitions of ‘ landlord ’ and ‘tenant’ as well s the provisions for detormination 
of fair rent and the inhibition against landlords claiming in excess of the fair rent 
fixed or the agreed rent, as also the provisions relating to eviction of tenants, which 
have all been relied on in Raval Co. v. Ramachandran?, £s justifying a different 
pe ive of interpretation from the one in Mangilal v. Suganchand*, and, the 
earlier cases of the Supreme Court on the subject, are, as we find, the seme or 
similar in essentials. Section 7 of the 1946 Act, which related to eviction of tenants 
had been re-enacted by section 10 in the 1960 Act. Except for verbal changes here 
and there, it does not affect the material similarity. The scope, effect, set up 
and the nature, of the proceedings as well as the ground for evictions are more or 
less the same, except for certain additional grounds for eviction. Section 10 (3) (d): 
in Madras Act XVIII of 1960 which has also been relied on by the Full Bench, 
did find a place in the 1946 Act as well in the form of the first proviso to section 
7 (3) (a). The only additional provisions which are metezial for our present. 
purposes in the 1960 Act, and which do not find a place in the 1946 Act, are sections, 
14to 16. These sections relating to recovery of possession by a landlord for repairs 
or for reconstruction, have not been attached any importance by the Full Bench as 
particularly contributing to the view that section 10 of the 1960 Act, is a self-contain- 
ed code, that the 1960 Act makes sevcral inroads into.the terms and conditions of 
contractual tenancies and that, therefore, Madras Act XVIII of 1960 should be 
considered as abrogating the eens of section 106 read With section 111 (h) 
of the Transfer of Property Act. 


When once the Supreme Court dissented from R. Krishnamurthy v. Parthasarathy*, 
and held it was not correct law, it clearly follows, the view that found favour in 
Raval & Co. v. Ramachandian*, cannot prevail any mose, for, besically end in essen- 
tials, the provisions in both the Acts as to the object, structure, scheme, protection: 
and grounds for eviction are almost identical. 


We hold, therefore, that so long 2s the contractual tenancy is not terminated in 
the manner provided by section 106 read with section 111 (A) of the Transfer of 
Property Act the tenant is ptotected in his possession and the lendlord cannot evict 
him, with the necessary corollary that there is no need for the tenent to seck protec- 
tive refuge under the 1960 Act end that the landlord cannot, during the subsistence 
of the tenancy, resort to eviction on grounds provided by that Act irrespective of the 

rotection available to the tenant under the subsisting contractual tenancy. It 
ollows further that there is nothing in the 1960 Act which expressly or by necessary 
implication abrogates the general law relating to the necessity to terminate the con- 
tractual tenancy before proceedings in ejectment can be initiated. It is only after 





1. (1964) 5S.C.R. 157: ALR. 1964 S.C. 437. 
a 4. (1961) 1 ADWR. (SC) 61: (1967) 1 

2. (1964) 5 S.C.R. 239: ALR. 1965 S.C. MLJ. (S C.) 61 : (1967) 18 CJ. 503. 

01. 5. (1949) 1ML.J.412: ALR. 1949 Mad. 

3. (1966) 2M.LJ 68: LLR. (1966) 2 Mad. 780. : i 
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expiration of the contractual tenancy, either by efflux of time or by notice of termina- 
tion, that the field becomes open for the landlord to get over the statutory protection 
to the tenant by resorting to and establishing the grounds provided by the 1960 
Act for eviction. To that extent, Raval & Co. v. Ramachkandian ?, is no longer good 
law.’ The view that we have expressed derives support from a recent judgment of 
the Punjab High Court in Bhaiya Ram v. Mahavir Parshad*, That was under the 
East Punjab Urban Rent Restriction Act in which the landlord gave but a week’s 
notice of ejectment to the tenant before applying for eviction under the Act. Though 
it was the common case that the Transfer of Property Act did not apply to the Punjab, 
nevertheless, the Court, composed of three Judges, on the view that the principles 
of the Transfer of Property Act did extend to the-Punjab, held that the landlord 
without properly terminating the contractual tenancy could not resort to the grounds 
of eviction under the East Panjab Urban Rent Restriction Act. Punjalal’s case*, 
Mangilal v. Suganchand*, and Manujendra Dutt v. P. P..Roy Chowdhury*, were referred 
to in rt for that conclusion. The Full Bench of the Punjab High Court also 

i y dealt with the Full Bench decision of this- Court in Raval & Co. v. 
Ramachandran1, and considered that since R. Krishnamurthy v. Parthasarathy $, he.d been 
categorically and specifically disapproved of by the Supreme Court in Manujendra 
Dutt’s case, the decision of the Full Bench in Raval & Co. v. Ramachandicn+, could no 
langer be regarded as of any authority. . 


Tt is said that inasmuch as the objection as to want of notice had not been raised 
before the Controller the pennn should be deemed to have waived his right, and 
that, in any case it should not be permitted to be raised zt this stage. Ifthe lower 
appellate Court had decided against the tenant on the ground that he hed failed to 
take the point before the Controller, normally this Court would not interfere with 
that view. But, in this case, the point had been allowed to be taken by the lower 
appellate Court and specific reference to this question has been made at the stage 
ot R Ramaprasada Rao, J., has placed the matter before us for a decision, 
particularly on the question of notice. In view of these circumstances we are 
inclined to think that the petitioner cannot be defeated on the ground that he had 
failed to take the point at the earlier stage before the Controlle1. No material has 
been placed either before the lower appellate Court or before us that eny notice 
as required by section 106 of the Transfer of Property Act, had been served on the 
tenant. - ; 


The result is the petitioner Should succeed. The petition is allowed and the 
order of eviction is set aside. We make no order as to costs. ° 


Y.K. ` ` Petition allowed , 


(1966) 2 M.L.J. 68 : LL.R. (1966) 2 Mad. 101. 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. - 


PRESENT :—MR. JusTICE M. NATESAN: 
Kamakshi Ammal and another - : .- Appellants* 
Y. 

M.C.A.R.S. Chockalinga Thevar Firm, through Managing A 
Partner M.C. Sonai Thevar and others ©... Respondenis. 

Civil Procedure Code (V of 1908), sections 11 and 47—Res judicata—Principle of constiuc- 
tive res judicata—If applicable to execution proceedings—Duty of Court in deciding 
questions in execution under section 47. : 

Practice—Execution Court—Proceedings under section 47, Civil Procediue Code— Duty 
of Court in deciding questions under. i aan 

ile it is true that the doctrine of constructive res judicata is applicable to 
execution proceedings, the Court should be cautious in its application. A Court, 
before it bars a party by the principle of constructive res ‘a, must satisfy itself 
that the party had notice of the point which was likely to be decided against him. 
The legal representatives of the deceased judgment-debtor is bound to set up 
their personal title to the property sought to be sold in execution. They cannot 
stand by and allow the property to be sold as the property of the judgment-debtor 
and then question the sale. But this bar will be attracted only in cases of exe- 
Cation where the legal representatives were made aware that their properties were 
proceeded against. , f 

Chidambaram Chettiar v. Theivanaicmmal, (1923) 1.L.R. 46 Mad. 768, 45° 
M.L.J. 346 (F.B.); Soorinarayana Chettiar x. Shenkcgahcrmcl, (1944) 2 M.LJ. 
114, ref. - 

Tn matters falling under section 47 of the Code of Ciyil Procedure, the Court 
may, subject to any question of limitation or jurisdiction, treat the proceedings 
asa suit. A suit filed in relation to a matter falling under section 47 can be treated 
‘by the Court as a proceedings under the said section. $ 


(The practice of passing ordors in execution mechanically without bestowing 
careful attention to the nature and character of interlocutory proceedings lead- 
ing to unnecessary suits pointed out—Scheme of section 47 is to prevent wasteful 
and prolonged litigation and obtain an adjudication in execution.). . 

Appeal against the decree of the Sub-Court, Madurai, in A.S.No. 113 of 1963" 
pieferred against the decree of the District Munsif, Tirumangalam in O.S. No. 286 
of 1961. ss i 

. A. Shanmughavel, Mrs. Jayalakshmi Shanmughmel and T. Viswanatha ‘Rao, for 
Appellants. 

C. Vasudevan, for 3rd Respondent. - og 
~ 8. Kothandarama Nayanar, for Ist Respondent. 

The Court delivered the following 


- JUDGMENT :—The second appeal has been heard along with (Venkataswami 
Naidu v. Sornammal and another?. 

The suit properties and another house property, the subject of dispute in 
(Venkatasami Naide v. Sornammal’ and another*, were purchased by Lakshmiammal 
mother of the plaintiffs, under two registered sale deeds. The mother died in 
1938. The father of plaintiffs Guruswami Nadar executed two othi deeds over the 
properties, one in 1948 and another in 1953, in favour of Mahalinga Nadar, husband 
of the first plaintiff. The second plaintiff in the present suit, second appellant 
before me instituted O.S.No. 195 of 1957 on the file of the District Munsif’s Court, 
Tirumangalam setting up title of the daughters, that is, the present plaintiffs, to 


Q 


the properties that were purchased in the. name of their mother” Lakshmiammal, 
Po a ae a a ad 
* *B,A. No. 1743 of 1964. 


x ; _zoth June, 1968, : 
1. (1999) 2 M.L.J. 609.. 
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and impugning the validity of the mortgage effectéd by their father. Mortgagee 
Mahalinga Nadar and their father Guruswami Nadar were parties to the suit. 
The second plaintiff claimed a half share in the properties by way of rtition in 
assertion of her title. The trial Court decreed the suit on 12th July, 1958, and an 
appeal therefrom by Mahalinga Nadar wes dismissed on 29th October, 1960. The 
second respondent in the second appeal had obtained a money decree against 
Guruswam! Nadar in S.C.No. 266 of 1956 on the file of the Sub-Court, Madurai. 
After the death of Guruswami Nadar, the second respondent sought execution of. the’ 
decree in E.P.No. 672 of 1960 against the suit propeitie: 2s properties of the deceased 
judgment-debtor in the hands of the plaintiff and their brothers, the respondents 
3 and 4.in the second appeal. The respondent herein, for'moneys due to him 
from Guruswami Nadar and one Nataraja Nadar, instituted S:C.No. 504 of 1959 
on the file of the District Munsif Court, Tirumangalam, against the said Nataraja 
Nadar and the children of Guruswami Nadar, that 1s, the plaintiffs and respondents 
3 and 4 herein. Having secured the decree, he sought execution of it against the 
suit properties in E.P.No. 158 of 1960. It transpires thet in the execution proceed- 
ings in S.C. No. 504 of 1959 the plaintiffs wero set ex parte. They filed a petition 
for setting aside the ex parte order and-that was dismissed on 20th June, 1961. 
Tt is under these circumstances that the present suit was instituted by the plaintiffs on 
21st August, 1961, for setting aside the attachment of the suit properties in execution 
proceedings in the two suits. They contended thet the properties were not assets 
of the deceased Guruswami Nadar liable to be proceeded against in execution of the 
decree. In defence, on the merits, a plea of benami was set up: It was contended 
that the properties were purchased in the name of Lakshmiammal bendmi” for 
Guruswami Nadar. There was a substantial plea that the’suit was barred .by 
res judicata. No plea was taken that section 47, Civil Procedure Code, was a bar to 
the suit. The trail Court accepted the plea of benami. It also held without any 
discussion that the plaintiffs are barred by the principle of constructive res judicoja 
from claiming title to the suit properties. In the result, the suit was dismissed. 
On appeal, the learned Subordinate Judge rejected the plea of benami set up_ by 
the decree holders. However, he agreed with the trial Court that the suit was barred 
by the principle of constructive res judicata. 


On the merits, I see no reason to differ from the lower appellate Court. The 
question of benami is a pure question of fact. The ostensible owner is presumed to 
be the real owner and in the present case evidence is wholly wanting to rebut the 
presumption. On the other hand, there is a judicial determination that the pro- ` 
perties belonged to Lakshmiammal and tho plaintiffs have succeeded to the same on 
her death. The judgment in this regard may not be res judicata and cannot bind 
the present decree holders who are not parties to the suit. But it certainly recognises ’. 
the title the plaintiffs now assert. The inference of the learned Subordinete Judge 
that the properties did not belong to Guruswami Nadar, the debtor, is .unimpeacha- 
ble and has to stand. i “s 


Before I take up for consideration the question of res judicata I may immediately 
say that learned Counsel for the respondents is perfectly justified in his contention; 
that the dispute raised in the present case is a matter falling under section 47, Civil’ 
Procedure Code, and the suit is barred. But this will not be a serious obstacle, as 
the Court may, subject to any objection as to limitation or jurisdiction, treat the 
suit as a proceeding under section 47. The question of res judicata in a case of 
the kind where representatives of the debtor assert their'titlo to the property sought 
to be proceeded against, has been considered by me at length in-the judgment in i 
Venkataswami Naidu v. Sornammal and another1, just now. pronounced. There is a ` 
vital distinction between that case-and the present one. In that case, the present 
plaintiffs had stood by and allowed the property,to be sold in execution and the . 
sale confirmed. Long afterwaids they came forward with the suit.impugning the 
Court sale. In the present case sll that happened is attachment of the properties. 








1. (1969) a M.L.J. 609. 
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The suit O.S.No. 504 of 1959 was instituted against the present plaintiffs, their 
brothers and one Nataraja Nadar. The decree is against the assets of the deceased 
in their hands. In the other suit, S.C. No. 266 of 1956, the decree was against 
Guruswami Nadar himself and the plaintiffs and their brothers were proceeded 
against in execution under section 50, Civil Procedure Code. A reference to the 
execution petition in S.C. 504 of 1959 exhibited in this case shows that the execution’ 
was sought against properties admittedly belonging to Guruswami Nadar and the. 
disputed suit items. The notice that has been taken to the plaintiffs has not béen 
exhibited. It is not known whether the notice taken to the plaintiffs contained a 
schedule of properties and their attention was drawn to the fact that execution was 
sought against the disputed properties in respect of which they had, long prior, 
obtained a declaration of their title. Much has been made by the lower appellate 
Court of the application by the plaintiffs for having the ex parte order against them 
in E. o. 158 of 1960 set aside and its dismissal by the executing Court. The order 
whic > plaintiff sought to get set aside has not been exhibited. It is not clear 
whether the order in question related to procedure or necessarily involved an 
adjudication of title in respect of the disputed properties. It was said that it is 
merely an order setting the plaintiffs ex parte in which case the plaintiffs may, at any 
time, intervene. It is not every order in execution that would constitute res 

Even this feature is only in execution proceedings in S.C. No. 504 of 1959 and does 
not affect S.C.No. 266 of 1956. 


While the doctrine of constructive res judicata is applicable to execution proceed- 
ings, it should be very cautiously applied. The Court, before it bars a party by 
the principle of constructive res judicata, must satisfy itself that the party had notice 
of the pomt which was likely to be decided against him on the hearing and the 
order pleaded in bar necessarily implied, when not express, a determination of the 
issus in question. It is one thing to say that, if the property is attached and brought 
to sale as that of the deceased judgment debtor in the hands of his legal representa- 
tives, the latter not only could but also should set up their personal title to the pro- 
perty. in the execution proceedings and an order in execution proceedings which is 
prejudicial to them, even if they were ex parte, would be res judicata. But the Court 
has to be wary in the application of the rale—it must see that the party that would 
be affected had an oppoitunity to present his case as provided in the Code. True 
it is incumbent on the legal representatives to set up in the execution proceedings 
thej »ersonal title to the proparty. It is not a case of their being merely competent 
tod so. They have no option in the matter to stand by and allow the property. 
to be proceeded against as the property of the judgment debtor and then question 
the sale. But in the present case the parties have come up with their objections, 
when they find their properties are being proceeded against in execution, and there 
is nothing shown on record that would amount to a prior adjudication against them. 
Not only the plaintiffs but their brothers had been brought on record as representa- 
tives. Guruswami Nadar had properties of his own. Under the Hindu Succession 
Act, the daughters also are heirs to his properties along with the sons. Was it 
brought to the plaintiffs’ notice before they were set ex parte that the disputed pro- 

rties were also being proceeded against? This case, on its facts, bears resem- 
piace to the Full Bench decision of this Court in Chidambara Chettiar v.  Thetvanal- 
ammal+, where, while confining the decision to the facts of the case the Full’ Bench 
held that mere non-attendance at the hearing of an application to settle the terms 
of a sale proclamation did not estop the legal representative of the deceased judgment 
debtor from oe thereafter the liability of the property to attachment. The 
Full Bench case was followed by Kuppuswami Aiyar, J., in Soortanarayana Chetti v- 
Skenbagathammal*, the learned Judge remarking : 


“ Can it be said in this case that when the appellant received notice under 
Order 21, rule 66 he had any information as to what the properties were that were 
brought to sale?” s : 


I, an 38) LLR. 46 Mad. 768: 45 MLJ. 2. (1944) 2 MLJ. 114,117. 
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Having regard to the particular facts of this case, following the above two deci- 
sions, I find that the ap ts are not barred by.the principle of constructive res 
from raising the plea that the suit properties are not liable to be attached and 

sold in execution of the decree in question as assets of the debtor Guruswami Nadar." 


- As regards the objection that the suit is not competent, this is a case where this 
Court can treat the suit as a proceeding under section 47, Civil Procedure Code. 
No question of limitation or jurisdiction is involved: As I pointed out, at the outset 
before the trial, Court even a plea-was not taken that section 47 is a bar to the suit 
as such. The suit is, therefore, treated as a proceeding under section 47. As I 
agree with the conclusion of the learned Subordinate Judge on the merits, no further 
enquiry is called for. 


. Before closing I feel it necessary to make certain remarks. Often I have found 
little thought is bestowed in the executing Court as to the nature and character of 
interlocutory proceedings initiated or objections raised in execution. Orders are 
passed mechanically and the parties appear to have developed a feeling that their 
cause may not receive in the executing Court, when serious questions of title are 
involved, the same care and attention as the matter wold receive at a regular trial 
inasuit. This results in the parties often filing suits when the matter must be con- 
sidered under section 47. Quite readily the parties accept a situation demanding 
enquiry into title as warranting a regular suit and the Court gives the matter a 
summary disposal. It cannot be said that the apprehension of parties is ground- 
less or unjustifled. The law, however, does not contemplate that it should be so. 
The very scheme of the Code is to prevent wasteful and p olonged litigation, and 
section 47 enables parties to obtain adjudication of questions relating to execution 
without unnecessary expense or delay which a fresh trial might entail. A determi- 
nation under section 47 is a decree under the Code and subject to appeal and second 
appeal as a decree. Proceedings in execution under section 47 quite often involve a 
determination of valuable rights of properties. When proceedings are against 
legal representatives of a deceased judgment debtor, as much care and attention 
must be bestowed to the proceedings as in suits. Grave consequences which may 
follow by absence of a proper determination in execution proceedings are quite 
often not perceived. In the present case, while refusing to set aside the ex parte 
order, the learned District Munsif remarked that the petition had been filed only 
to. drag on the proceedings and to prevent the decree-holder from reaping the fruits 
of the decree. It looks as if everybody went with the impression that this is not a 
matter to be dealt with in the executing Court as important question of title were 
involved. I take this opportunity to emphasise over again the need for due care and 
attention by the Courts in execution proceedings. That would avoid any con- 
tribution by the executing Court to the prevalence of the rather unwelcome saying 
that the woes of a decree-holder in‘ India begin after the decree. 


The second appeal is, therefore, allowed. There will be a decree as prayed for, 
setting aside attachment of the suit properties, in execution of the decree‘in S.C. 
504 of 1959 on'the file of the District Munsif of Tirumangalam and S.C. No. 266 of 
1956 on the file of the Sub-Cotrt, Madurai. Having regard to all the circumstances 
of the case, thé parties will bear their respective costs throughout. No leave. 


RM. . ; . Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. JUSTICE M. NATESAN. 


Srinivasa Padayachi , ; oa Appellant® 


v. 7 
Parvathiammal and others .. Respondenis. 


Hindu Law—Ancestral immovable property—Coparcener’s gift of his undivided share—Void- 
Alienation for consideration—Tf binding to the extent of the share of the alienor. 


It is now settled law that under the Mitakshara School of Hindu Law no co- 
parcener can dispose of his undivided interest in coparcenary property by way of 
gift. Such a transaction will be void i toto and will not bind even the donor or 
his share of the property. 


. Sivagnana Thevar v. Udayar Thevar, A.I.R. 1961 Mad. 356; Perunalakkal v. 
Kimre Eumaresn_ Balakrishna, (1967) 1 S.C.J. 830 : (1967) 1 S.C.R. 353: A.LR. 1967 


But other forms of alienations by a coparcener for consideration will be -binding 
to the extent of his share and the entire transaction will not be void. A transfer 
made in consideration of mairiage is an alienation for valuable consideration 
within the rule of Hindu Law and not a gift. Hence such a transaction will be 
binding on the transferor and his share of the joint family property. 


Te ara Chetti v. Kanogaraju Chettiar, (1919) I.L.R. 42 Mad. 154: 36 


(Case-law discussed.) - 


Appeal against the decree of th» Sub-Court, Cuddalore, in A.S.No. 114 of 
oe against the decree of the District Munsif, Cuddalore, in O.S. No. 556 
o 


A. Srirangachari, for Appellant. 
P.S. Srisailam, for 1st. Respondent. 


_ The Court delivered the following 


” JUDGMENT :—In this second appeal by the chief contesting first defendant who 
has failed in both the Courts below; the short question for consideration is whether 
the settlement deed Exhibit A-1, executed in favour of the plaintiff by her husband 
just before the marriage, is wholly void, or valid as against his share in the properties 
covered by the deed. The Courts below have upheld the plaintiffs claim of a half 
share in the properties, declared her right to the same, and _ decrée 
with mesne profits. The suit properties, an extent of one acre and 80 cents in R.S. 
No. 1812 and a house in Vedakrishnapuram village, Chidambaram Taluk, stood in 
the names of the plaintiffs’ husband Mathulings Padayachi. His brother is one 
Palanivelu Padayachi, father of defendants 5 to 8 in the suit who have not contested 
the plaintiff's claim. The finding of the Courts below is that, on the plaintiff's 
parents insisting upon a settlement of property being made in her favour, as a con- 
sideration for the plaintiff marrying him, Muthulinga Padayachi settled the pro- 

erties on her under the deed Exhibit A-l dated 30th June, 1943. The Courts 

low have accepted the evidence that the settlement was a condition ‘for the 
plaintiff marrying Muthulinga Padayachi. The further finding is that the plaintiff 
was a major at the time of the marriage negotiations and settlement. The marriage 
was colebrated a week after the execution of the document and there is evidence 
that she had been put in possession of the properties settled and was in enjoyment 
of the same. Some years after the execution of the settlement deed, Palanivelu 
Padayachi, the brother of the settlor, instituted the suit, O.S. No. 282 of 1951,‘on 
the file of the District Munsif’a Court, Chidambaram for partition and separate 


“*8.A. No. 1188 of 1964. 7 18th October, 19681 
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possession of his half share in the suit properties, contending that they are joint 
family properties, and that the plaintiff’s husband, in whose name the properties 
stood, had no exclusive right in the properties. Tho plaintiff and her husband 
were both made defendants in that suit. They made common cause ‘in the suit, 
and it was pleaded therein that the plaintiff's husband, Muthulinga Padayachi, 
had been in possession of the properties till the settlement and thereafter his wife 
the 2nd defendant ‘in that suit, had been in possession of the same, and that the 
‘properties were separate properties of Muthulinga Padayachi. It was held in that 
suit that the properties were joint family properties of the brothers. Muthulinga 
Padayachi and Palanivelu Padayachi, and following the finding a decree for 
pen and possession of a half share in the properties wes grantcd ‘on 29th 
ovember, 1952, in favour of Palanivelu Padayachi. Asa result of the partition 
ings, Palanivelu Padayachi got the western 90 cents of the suit first item. 
Sabecquenly _Muthulinga Padayachi, ignoring the rights of his wife under the 
settlement deed, sold away the eastern 90 cents to the-present appellant, tHe first 
defendant in the suit out of which the second appeal arises, under Exhibit B-3, 
dated 12th April, 1954. Defendants 2 and 3, claim under the first defendant and 
the second appeal relates only to the.90 cents, the subject of conveyance by the 
plaintiff's husband in favour of the first defendant. It may, here, be stated that 
the first defendant is an attestor to the settlement deed Exhibit A-1. . : 


The contention of the appellant, with reference ‘to the settlement, is that it 
was a gift of joint family properties and, therefore, wholly void, void even as against 
the settlor. It is said that the settlee, the plaintiff, got no title-under the document 
even in respect of the settlor’s half share in the properties, so the subsequent aliena- 
tion by the settlor in favour of the first defendant prevailed over the claim under 
the settlement deed. The Courts below oaea Hily find that the settlement deed 

-is not a gift, pure and simple, but a conveyance for consideration and, therefore, 
binding on the settlor to the extent of his half share in the properties. 


Now at the time of execution of Exhibit A-1, the properties were joint family 
EN and the settlement was made by a coparcener. The other coparcener 
filed the suit for partition and secured his half share therein. In that suit, there was 
no plea as between the settlor and the present plaintiff, that the document was void, 
nor was there any finding in that suit given as to the true character of the settlement 
deed, whether it was a gift or conveyance for consideration. The plaintiff in 
that suit, the brother of the plaintiff's husband was given à half share in the pro- 
perties, ignoring.the alienation as not binding on his share, overruling the defence 
that it was not joint family property. But if in law the alienation was a gift, 
it is well settled.that the same would not bind even the settlor and the absence of a 
finding in the earlier suit is neither here nor there. It was sufficient for the deter- 
mination of that suit if it did not bind the plaintiff therein. The-law is thus sum- 
med up in Mullah’s Hindu Law 13th edition at page 291, thus— ` i 


“ According to the Mitakshara law as applied in all the States, no coparcener 

. an dispose of his undivided interest in coparcenery property by gift. Such 

“transaction being void altogether there is no estoppel or other kind of personal 

bar which precludes the donor from asserting his right to recover the 
transferred property.” i : 


Mr. A. Srirangachariar for the appollant referred to a number of authorities 
where gifts by coparceners, particularly a gift of ancestral immoveable properties 
by a husband to his wife out of natural Jove and affection and even in fulfilment of 
his father’s wishes, have been held to be void. My attention was drawn to Sivagnana ` 
Thevar v. Udayar Thevar!, where Veeraswami, J., following the Division Bench deci- 
sion of this Court in Palvanna Nadar v. Annamalai, Ammal’ held that a gift of even a 
reasonable portion of immoveable property belonging to the joint family to a second 
wife as a marriage gift or in anticipation of marriage is invalid. In Perunalakkal v. 
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Kumaresan Balakrishna, the Supreme Court, while pointing out that a Hindu father 
can make a gift within reasonable limits of immoveable ancestral property to his 
daughter in fulfilment of an antenuptial promise madeon the occasion of the settle- 
ment of the terms of her marriage and the same can also be done by the mother in 
case the father is dead, remarks that no single case had been referred to where 

- a gift by husband to his wife of immoveable ancestral property was upheld. After 
noticing that a Hindu father or any other managing member power to make a 
gift within reasonable limits of ancestial immoveable propertyfor pious purposes, 
it was said that the Court saw no reason to extend the scope of ‘ pious pw poses’ 
beyond what had already been done. It was observed that even the fathet-in-law, 
if he had a desire to make a gift at the time of the marriage of his daughter-in-law, 
would not be compeient to do in so far as immoveable ancestral property was con- 
coined. But these casesaro all cases of giftand it is manifest that a gift of ancestral. 
immoveable property, in favour of the wife, would be wholly invalid whether made 
by the husband or the husband’s father or manager of the joint family of the husband. 
But according to the Mitakshara law prevailing in this State, a coparcener may sell, 
mortgage or otherwise alienate for value his undivided interest in the coparcenary 
property without the consent of other coparceners. In Suraj Bansi Koer v. Sheo 
Proshad Singh*, the Judicial Ccmmittee observed that ‘it has been settled law in 
the Presidency of Madras that one coparcener may dispose of ancestral undivided 
estate, even by contract and conveyance, to the extent of his own share and 
a fortiorari that such share may be seized and sold in execution for his separate debt. 
To restate.only a gift of joint family property except for the purposes recognised by 
the personal law, is wholly void and does not bind even the alienor. The question 
a whether the settlement deed Exhibit A-1 is a deed cf gift or is a transier for 
consideration. 


The document Exhibit A-1 recites that, in view of the insistence of a settlement 
of properties when the settlor asked the plaintiff to marry him, he is giving the pro- 
perties under the settlement deed and placing the same in her possession. The 
properties are to be enjoyed by her during his lifetime without alienation. Children 
of the marriage have to take the propercies abcolutely, and, if there is no issue by 
the marriage, the plaintiff herself has to take the properties. The settlement in 
this case was not jost a motive or a grant made out of.affection or as a provision for 
the future. The tiansfer here was not just a gratuitous transfer. The transfer 
preceded the marriage and in consideration of the same the marriage followed 
immediaiely after. The Transfer cf Property Act defines a gift as a transfer of 
certain existing moveable or immoveable property made voluntarily and without 
consideration by a person called the donor to another called the donee, and accepted 
by or on behalf of the donee. As pointed out in Mullah’s Transfer of Property 
Act, 5th Edn. 772, the word ‘ consideration is used in the definition of gift under 
the Transter of Property Act’, in the same sense as in the Indian Contract Act, and 
excludes natural love and affection. Mullah quotes Blackstone as saying “‘ gifts 
are always gratuitous grants upon some consideration or equivalant.” Ses also 
Kulasek Lv. Pathalkutti?. The Indian Contract Act defines ‘consideration’ 
tn section 2 (d) as follows : 


“ When, at the desire of the promiser, the promissee or any other person has 
done or abstained from doing, or does or abstains from doing or promises to do 
-or to abstain from doing, something, such act or abstinence or promise is called 


` a consideration for the promiso.” 


_ As Anson, in his Law of Contract, 22nd edition, page-92, points out, ‘“‘conside- 
Tatton, of course, must be something which is of some valu» in the eye of law.’ 
Motive must not be confused with considetation. A desire to carry out the wishes 
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of a deceased or a person to whom the alienor has respect would not amount to a 
consideration. It is well recognised that a promise to marry is a valid consideration. 
see Tejaunnissa Bivi Ammal v. Rahimath Bivi Ammal, Marriage may be a sacrament 
under Hindu Law, but that does not militate against the existence ofa contract 
for the marriag>. Normally, the reciprocal promise to mary would be consideration, 
for the contract of marriage. But there could be other consideration, provided that 
such consideration is not opposed to public policy or in any manner illegal. In 
Chitty’s Contract, Volume 1, 22nd edition, page 512, it is said: 


“ On the other hand, the promise must be rted by consideration to be 
actionable; and though this consideration is y reciprocal promise to marry 
it 18 not necessary that this should be pleaded when there is other consideration.” 

In Pran Mohan v. Hari Mokan*, where the plaintiffs agreed to give a house to 


the 2nd defendant in the case and induced the bridegroom’s party to agree to the 
marriage the Court observed: 


“There is, therefore, a finding by the Courts below that there was ante-nuptial 
poe by the plaintiff which became a binding contract when the marriage 
ollowed. The validity of such contracts is well established. In the case of 
Gobinda Rami Dasi v. Radka Ballabha Dasi*, Mr. Justice Mookerji held that such 
contracts are valid and binding.” 


The Court there distinguished the cases of marriage brokerage contracts which 
were o d to public policy and cases where there was no consideration except 
natural love and affection. ` 


The lower appellate Court in this case has followed the decision of this Court 
in Nanjundasami Chetti v. Kanagaraju Clettit. Jn that case a cettlement of a portion 
of joint family property was made by a Hindu in favour of his foster daughter, 
in pursuance of a promise made by him in consideration of her marriage with another 
who offered to marry her on such condition. It was held that the settlement was 
not a gift, but was valid and binding on the alienor’s son to the extent of the alienots 
share as an alienation for consideration. It was a case of settlement pursuant to 
a promis> made when th= intended husband insisted on the settlement as a condition 
for the marriage—similar to the present case except that the promise here is by the 
husband to his would be wife. The settlement was by the foster father of the bride 
to her would be husband. It must be noted that the bride not being the daughter 
of the joint family the settlement evidently wes not attempted to be justified as a 
gift permitted under the Hindu Law. The Court observed in that case that, if 
a person contracted a marriage in consideration of a promise, then the marriage 
would be valuable consideration within the meaning of the definition of ‘ conside- 
ration’ in the Contract Act. After pointing out that it was settled law that a 
coparcener could not make a valid gitt even ot his share, the Court proceeded to 
Consider the question whether the transaction in that case was a git or aliena- 
tion for valuable consideration. The Division Bench posed before isel for 
decision the question whethe: the gift, made in pursuance of a promise for consi- 
seamen of marriage, is an alienation for valuable consideration under Hindu Law 
and observed. 


“But once the validity of alienation for valuable consideration is r ised, 
it seems to us impossible not to include such transaction as this within the operation 
of the rule. None of the casesto which we have been referred lay down that 
this power of a Hindu coparcener is merely confined to sales or mortgages; but 
the general proposition Which we deduce from the decisions in Ayyagiri Venka- 
taramayya v. Ayyagiri Ramayya’, Baba v. Timma*, Ponmusami v. Thatha”, and 
Kasturiramaraju v. Ivaluri Ramalinga®, is that £n ordinary simple gift for no consi- 
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deration will not be upheld as distinguished from alienation for consideration- 
bee therefore, hold that the 14th defendant is entitled to a half share of items 3 to $ 
of A Schedule.” 


The 14th defendant in the case was the husband of the 4th defendant, the 
bride who died pendente lite. It was found in that case also, the promise was made 
just before the marriage. In my view, this decision governs the instant case. 
Here also, the concurrent finding of the Courts below is that the settlement was made 
in consideration of promise of marriage just prior to the marriage, and the settlement 
was followed by the marriage. Both the settlor and the settlee, the husband and 
would be wife, were adults, the actual contract was between them and the settlement 
was in favour of the would be wife. There is no question of any public policy invol- 
ved with reference to the settlement, and the mutual promises have been performed. 

- This is nota case of any gratuity or a gifttoa third party in consideration of giving an 
infant or minor in marriage, nor is ita marriage brokerage contract. The husband 
is, therefore, bound by the settlement; the settlement being a transfer for considera- 
tion is not wholly void and is good to the extent of the settlor’s interest in the proper- 
ties. There is no question of natural love and affection at that stage. Of course, 
the settlement did not bind the settlor’s brother and the contest is with reference to 
the settlor’s share only. No decision of our Court contrary to the decision in 
Nanjundasami Chetti v. Kanakaraju Chetti1, has been placed before me. The ratio 
decidendi of this decision is that a transfer, made specifically in consideration of 
marriage, is an alienation for valuable consideration within the rule of Hindu Law 
and not a gift. It follows that the decisions of the Courts below are correct and 
cannot be assailed in law. 


It is pointed out that, while the trial Court has specifically stated that the plaintiff 
has title to a half share in the suit properties, the decree as drafted has not ught 
out this aspect of this matter and holds the plaintiff entitled to the suit properties 
as described in the schedule. In the schedule the entire items are described. The 
lower appellate Court, on appeal by defendants 1 to 3, has pointed out that only 
the eastern 90 cents in the first item of plaint B schedule which had been sold by the 
plaintiff's husband to the first defendant and the first defendant, in his turn, to 
defendants 2 and 3, was the subject of appeal. But the appellate decree, without 
any modification, confirms the decree of the trial Court. PEhe decree in the suit 
will have to be modified in terms of the lower appellate Court’s direction confining 
the decree to the castern 90 cents in B schedule property. The other items has not 
been the subject of any appeal. Subject to the provision for rectification of the 
decree in regard to the first Item, the second appeal is dismissed. The plaintiff will 
be entitled to her costs. Leave refused. i 


R.M. Order accordingly- 





1. (1919) IL.L.R. 42 Mad. 154: 36 M.LJ. 242. 
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IN THE HIGH COURT OF.JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. PALANISWAMI. 3 


The Coimbatore District Central Co-operative Supply and 
Marketing Society, Ltd., by its Secretary .. Petitioner* 
v. i : 
The Union of India owning the Southern Railway by the 
Genoral Manager, Southern Railway, Madras, and another .. Respondents. 


Civil Procedure Code (V of 1908), section 80—Notice LE ane, 
of defects—Effect. 

Contract Act (IX of 1872), section 69—Suit Dini for reimbursement of cmowt 

` paid to carrier which the cónsignor was bourd to PFE that property in goods 
passed to consignee, not necessary. 


It is true that the terms of section 80, Civil Procedure Code, should be strictly 
construed. But the terms of the notice should not be scrutinised in a pedanti 
manner or in a manner completely divorced from common sense. 


Where in the written statement filed by the defendant no objection was taken 
with regard to the validity of the notice, there is justification for the inference that 
the defendant had waived the objection, even if there was any defect in the notice. 


To gustain a claim by the consignee against the consignor for reimbursement 
i ect of the amount which the consignor should have paid to the carrier at 
the place where the goods were consigned, it is not necessary to prove that the 
property in the goods had passed to the consignee. : 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the order of the First Additional Sub-Court, Coimbatore, in S.C. No. 464 of 1966. 


S. Palaniswami, for Petitioner. 


The Additional Government Pleader and K. C. Jacob and S. K. L. 
Ratan, for Respondents. 


The Court delivered the following 


JUDGMENT.—The unsuccessful plaintiff before the lower Court, the Coimbatore 
District Central Co-operative Supply and ‘Marketing Society Ltd., is the revision 
petitioner. The plaintiff-society was acting as Stockists for manure on commission 
on behalf of the State of Madras, the second respondent herein. On 27th August, 
1963, the Assistant Director, Clearance, Madras, despatched to the plaintiff - 
society certain quantity of Ammonium Sulphate. When the plainttff-society 
wanted to take delivery of the goods at Coimbatore, the Station Master at 
Coimbatore demanded Rs. 1,041-30 nP. as being under charges, demurrage and 
other charges. The plaintiff-society paid it under protest and called upon the 
railway to refund the amount. As the claim was not met, the plaintiff-socicty 
instituted the suit impleading the Union of India, owning the Southern ‘Railway 
as the first defendant and the State of Madras as the second defendant and prayed 
for a decree for Rs. 1,221-30 nP. . - 


The first defendant, Union of India, contended that the consignment had not 
been charged correctly at the forwarding station, there being an undercharge of 
Rs. 1,034-40nP. that on discovery of some excess collection made subsequently, 
the said excess collection of Rs. 41-50 nP. was refunded to the plaintiff, that the 
plaintiff-society was not entitled to claim a refund of the undercharges and that, 
there was no valid notice under section 80, Civil Procedure Code. The State of 
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Madras, the second defendant, contended that the plaintiff was not entitled to 
om any reimbursement and that the plaintiff did not act as the agent of the State 
of Madras. ; i f ; 


The Subordinte Judge, Coimbatore, held that the notice issued by the plain- 
tiff-society under section 80, Civil Procedure Code, under the original of Exhibit 
A-13 on 25th October, 1965 was not a valid notice satisfying the requirements of 
section 80, Civil Procedure ‘Code, and that as such the suit was not maintainable. 
He also found that inasmuch as the property in the goods, in respect of which the 
plaintiff-society paid undercharges to the Railway, did not ‘pass to the plaintiff- 
society, the plaintiff-society was not entitled to maintain the suit. On tho question 
as to who among the defendants wes liable, the trial Judge found that under the 
terms of the agreement between the plaintiff-society and the State of Madres, the 
plaintiff-society was entitled to recover from the second defendant, the State of 
Madras, whatever amount was legally paid in respect of the consignment on eccount 
of undercharges. In the result, he dismissed the suit without costs. 


The first question that arises for consideration is whether the notice, Exhibit 
A-13, is in conformity with the requirements of section 80, Civil Procedure Code. 
It is not in controversy that when the plaintiff-society wanted to take delivery of 
the goods, the railway authorities at Coimbatore demanded payment of certain 
charges as a condition precedent for the delivery of the goods. The plaintiff- 
society accordingly paid Rs. 1,041-30 and obtained the receipt, Exhibit A-1, 
dated 30th August, 1963. That receipt’ gives the details that go to make up the 
sum of Rs. 1,041-30. It is stated therein that (1) a sum of Rs. 1,03440 represented 
freight including terminals; (2) Rs. 4-10 represented demurrage and (3) Rs. 2-80 
represented other charges. After making this payment, the plaintiff-society 
addressed ‘the Chief Commercial Superintendent, Southern Railway, under the 
letter Exhibit A-2. on 5th September, 1963, with a copy marked to the Collector of 
Coimbatore and the Secretary, Board of Revenue, Madras, stating that the society 
had to pay Rs. 1,041-30 by way of undercharges, etc. and that the society was entitled 
to be reimbursed. The Collector of Coimbatore took up the matter with the rail- 
ways and wrote some communications, copies of which are Exhibits A-4 to A-7, 
requesting that the claim of the plaintiff-society may be satisfied. As the claim was 
not satisfied, the plaintiff-society issued the suit notice Exhibit A-13 in common to 
both the defendants setting out that a sum of Rs. 1,041-30 had to be paid under the 
circumstances stated above and calling upon both the defendants to pay the amount 
with interest and also stating that if amount was not paid within two months from 
the date of the receipt of the notice, a suit will be instituted against both the defen- 
dants. In paragraph.3 of that notice it is alleged that the goods station master 
refused to deliver the goods stating that the plaintiff-society should pay Rs. 1,041-30 
towards demurrage and wharfage charges before taking delivery of the goods. 
There is a slight inaccuracy in this statement. The said sum of Rs. 1,041-30 did 
not represent in entirety the demurrage and wharfage charges. That amount 
comprised of undercharges, demurrage and other charges. Thus, the notice 
omitted to refer to undercharges. In paragraph 4 of the notice it is alleged that 
a sum of Rs. 1,041-30 was wrongly collected by the Station Master. In paragraph 
6 of the notice, in which a demand for payment was made, no reference is made to 
demurrage, wharfage or undercharges. -There is only a general statement as regards 
the amount which was required to be paid. 


The contention urged on behalf of the first respondent, Union of India, which 
found favour with the lower Court is that demurrage and wharfage charges were 
payable only by the plaintiff-society and that if at all the plaintiff-society was entitled 
to claim reimbursement in respect of any amount, it was only in respect of under- 
charges, which was omitted to be collected from the State of Madras et the forward- 
ing station and that in as much as the suit notice did not refer to undercherges, 
it was defective. I am of the view that this contention cannot be sustained. It is 
true that the terms of section 80, Civil Procedure Code, should be strictly construed. 
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But, as pointed out by the Supreme Court in Dhian Singh v. Union of India1, the terms 
of the notice should not be scrutinised in a pedantic manner or in a manner complete- 
ly divorced from common sense. In Unton of India v. Keewanram,* in the notice 
issued under section 80, Civil Procedure Code, the relief claimed was thus expressed: 
“ That my said client is entitled to be reinstated on his former post, and to be 
paid the amount due to him on the basis of his being treated as if he was not dis- 
charged from the date of his discharge upto the date of re-instatement”’. ` 


In the plaint, the main relief claimed was a declaration that the order of dis- 
charge or removal of the plaintiff was illegal and arbitrary. The ion: arose 
whether the variation between the allegations in the notice and the int was such 
as to render the notice invalid. Their Lordships, after examining substance of 
the notice and the plaint, held that there was no substantial difference between the 
relief mentioned in the notice and the relief claimed in the plaint and that, therefore, 
the notice was not invalid. In Venkataramakrishnatjer V. Secietary of State for India-in- 
Council*, the suit notice referred to only one declaration whereas in the suit the plain- 
tiff prayed for more than one declaration in respect of the same land. It was held 
that the notice was substantially sufficient to satisfy the requirements of-section 80, 
Civil Procedure Code. In Walluram v. Union of India‘, the notice under section 80, 
Civil'Procedure Code, did not give the details of the claim. The plaintiff made a 
claim in the suit notice for a certain amount upto a particular period. In the suit 
thr claim was made for some period subsequent to the notice also. | It was held that 
the mere fact that the notice did not give all the details of the claim mado im the 
plaint would not render it mvalid, if it otherwise substantially complied with the 
requirements of section 80, Civil Procedure Code. In Bhagwanial v. Union of Inaia®, 
the notice under section 80, Civil Procedure Code, gave a particular iption 
about the identifying number of the railway receipt. But in the suit a different 
mumber was given. It was found that due to accidental and bona fide misteke a 
wrong description of the number was given in the notice. It was held that notwith- 
standing the said lacuna, the notice was not invalid. 

On behalf of the respondents, reliance is placed upon a decision “of the 
Rajasthan High Court in Ramanand v. Union of India*. In that case, the notice 
merely stated that if a particular order was not made within two months from the 
date ot rsceipt of the notice, the plaintiff would take legal steps to obtain the requi- 
red redress of his grievance as he may be advised. In construing the terms of, the 
notice, the Court held that it was- defective as it did not conform to the require- 
ments of section 80, Civil Procedure Code, a8 no relief which the plaintiff proposed 
to ask for was indicated in the notice as required under section 80, Civil Procedure 
Code. In Meenakshiamma v. Madras Piovmce’, the notice referred to the subject- 
matter asa property bearing R.S. No. 722/4-B. But the plaint referred to the 
property as R.S..No. 722 /4-A. It was held that the error was not merely clerical 
but was substantial, vitiating the notice. These two decisions are hardly applicable 
to the facts of the instant-cese. 


The subject-matter of the controversy between the parties in this case was only 
with regard to one consignment. The plaintiff-society made payment under three 
heads, but referred to only two heads in the preamble portion of the notice, but madé 
no reference to any of the heads in making the claim for refund in the subsequent 
portions of the notice. All that the plaintiffsociety required was refund of the 
amount, which, according to the plaintiffsociety was illegally collected from it. 
Therefore, the absence of reference to under-charges in the preamble does not 
render the notice invalid. i 

Tho lower Court was wrong in dismissing the suit even as against the second 
defendant, State of Medras, for inthe written statement filed by the State of Madras, 
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no objection was taken with regard .to the validity of the notice. As pointed out by 
the Supreme Court in Bhian Singh v. Union of India}, there is justification for the 
inference that the State of Madras waived the objection, even if there was any 
defect in the notice. 


The lower Court misconstrued the scope of the suit in holding that inasmuch as 
the property in the goods did not pess to the plaintiff-society, the suit was incompe- 
tent. The plaintiff-society did not seck to recover the mount on the besis that the 
property in the goods passed. The besis of the suit is one of reimbursement in 
respect of the amount which the State of Madres as the consignor should have paid 
at the place where the goods were consigned. To sustain such a claim, it is not 
nocessary for the plaintiff-society, who merely acted as the agent of the State of 
Madras, to prove that it is the owner of the goods. 


On the question of the liability of the defendants inter se, the lower Court found 
that on the terms of Exhibit A-8, the agreement between the pleintiff-rociety on the 
one hand and the State of Medras on the other, the State of Medres is licble. That 
finding is correct. That agrecment provides that in case where the railway freight 
or any portion of it has not been previously paid, the stockholders shail pay the 
railway freight or any portion of it, take delivery of the consignment end prefer 
a Claim for refund from the Collector or any officer authorised by him in this behalf. 
This term clearly enables the plaintiff-society to cleim refund from the Stete of 
Madras as regards the amount of undercherges which were omittcd to be paid by 
the State of Madras at the time of consignment and which the pleintifteociety 
paid before taking delivery. : 5 ; . ce 

In the result, the revision petition is allowed £o far as the second defendant, 
State of Madras, is concerned and the suit is decreed against the second dc fendant for 
Rs. 1,03440 with interest thereon at six per cent. per annum from 30th August, 
1963 with full costs in both the Courts. The revision petition as against the first 
defendant is dismissed, in the circumstances, without cost. - f 


Eaa i —— Order accordingly: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice K: VEERASWAMI AND MR. Justice A. ALAGIRISWAMI. 


C. V. Sadasiva Rao, Official Receiver in O.S. No. 6 of 1964, 3 
~  Sub-Court, Tiruppattur ; , Petitioner" 
ove LY. 
Government of 'Medras, represented by the Agrioultural 
Income-tax Officer, Vellore . ; xs 


í al Income-tax Act (V of 1955), section 29 (1)—Hindu undivided 
Ma amil Parti artition—Assessment—Institution of a suit for partition—Mode ‘of 


For the assessment year 1964-65 the total income of the estate was determined 
-on the basis of a return filed by the Reoviver appointed in a suit instituted in 1957 
° by members of a Hindu undivided family for partition. The Tribunal upheld the 

competency of the Reoviver to file a return and represent the members and also 
held that family should be assessed as a Hindu undivided family as section 29 (1) 
was not applicable since partition by the institution of a suit is not recognized by 
the section. In a revision petition under section 54 (1) of the Act, 


Held, that the view of the Tribunal that dinoe the division in status was olaimed 
by reason of the institution of a suit for partition, having not been recognized 





1. (1988) S.C.J. 363 : (1958) 8.0.R. 781: (S.C) 99: A.T.R. 1938 S.C. 274, 28a. 
1958) 1 W.R (8.C.) 93 : (1958) 1 BLL. 
* Tax Case No. 238 of 1967. 18th September, 1968. 
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under section 29 (1), the assessoe is the family and should be charged in the status 
of a Hindu. undivided family is inoorrect.. S 


Potition under seotion 54 (1) of the Madras Agricultural Income-tax Act, 1955. 
K. S. Naldu, for Petitioner. n 
K. Venkataswami, for Additional Government Pleader, for Respondent.’ ` 


Tho Judgment of the Court was delivered by 7 

Veeraswami, J—This petition is to revise the order of the Agricultural Income- 
tax Appellate Tribunal. The matter relates to the assessment year 1964-65. On 
a return filed by tho Roosiver in O. S. No. 1 of 1957 on the file of the Court of the 
Subordinate Judge at Vellore, which was for partition of family properties between 
three brothers, A. R. Kuppuswami Goundar, A. R. panei Goundar and A. R. 
Thangavelu Goundar, the total income of the estate was termined at Rs. 7,798 
and a tax of Rs. 489-70 was imposed. The asseasee’s appeals having failed, this 
revision comes up before us. ee, 


Two points oy ae been urged on behalf of the assessee, neither of whioh 
found acceptance below. Ons of them related to the competence of the Receiver 
to filo a return and represent the three brothers and the other related to the appli- - 
cability of section 29 (1) of the Madras Agricultural Income-tax Aot, 1955. On 
the first ground the Tribunal took the view, agreeing with the Revenue, that the’ 
language of section 8 (1) (a) was satisfied and therefore there was no substanoe in 
the ground. On the second ground, the Tribunal’s view was that since the division 
in status claimed by reason of the institution of the suit for partition, having not been, 
recognised under section 29 (1), the asseasee is the family and should be charged in: 
the statys of a joint Hindu ily. - : 

We think that at least' on the second ground, the Tribunal was in error. For 
section 29 o) to apply, the family should have been assessed earlier as a Hindu un-' 
divided : that element were not there, the Revenue, notwithstanding the 
stand taken on behalf of the assessee, could not proceed on the basis that the 
family still remained undivided for the assessment year. in question. .This view is 
entirely Ropponen by the decision of a Division Bench of this Courtin Tax 
Revision No. [11 of 1957, and the learned Judges there observed : ` : 

“Section 29 (1) could be’ invoked by persons of a family Who had been’ 
assessed as a Hindu undivided family to agricultural inoome-tax.” - ~  - 

In that case the proceedings related to the first of the assesament years 1955-56 
and had been no assessment to agricultural income-tax prior to that year. It 
was held ‘that section 29 (1) had no application. That is precisely the position in 
the instant case. If section 29 (1) is out .of the way, it is obvious that the Tribunal’s. 
order on the second point cannot hold good. 

On that view of the matter, the Tax Case is allowed. The matter will go back 
to the Tribunal for fresh disposal. No oòsts. -` ee © a5 

V.S. - ` Petition allowed, 

phar its - i A E 


E 


IT] CHANDRASEKHARAN Pp. ROSALINE PUSHPAMONI (F.3.).'(Anantanarayanan, C.J.). GOF: 


BENCH.] - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. M. ANANTANARAYANAN, Chief Justice, MR. JUSTICE P. RAMA-.. 
KRISHNAN AND MR. JusTICE M. NATESAN. i 


J. Chandrasekharan alias Sekhar .. Petitioner * 
y. 
G. Rosaline Pushpamoni and another .. Respondeiits. 


Divorce Act (IV of 1869), section 10—Scope—Conception through another prior to the 
actual date of marriage, if a ground for dissolution of marriage—Husband condoning. 
conception—Effect. 


The marriage took place on 26th April, 1965 and on 4th December, 1965, 
the first respondent gave birth to a female child. 


Could the marriage between the parties be declared null and void? 


Held that, apart from the fact that conception or pregnancy through another 
prior to the actual date of marriage is not a grand: for dissolution of marriage 
under section 10 of Act IV of 1869, on-scrutiny, it is impossible to draw any 
definite inference that the wife conceived the- baby necessarily prio: to the actual 
date of marriage. Again, even granting this the conception could have been, 
due to the husband himself. In any event, the husband was fully aware of the 
pregnancy and had apparently condoned the conception. Evidence of adultery 
with a relative is thoroughly. inconclusive and unsatisfactory. Therefore,. 
marriage cannot be declared null and void.” - 


Case referred by the District Judge, South Arcot, at Cuddalore for confirma- 
tion by the High Court under section 17 of the Indian Divorce Act (IV of 1869) of 
the decree dated 8th November, 1966 and passed in O.P. No. 24 of 1966. 


C. Natarajan and C. N. Sivakumar, for Petitioner. 

R. Vedantam (Amicus Curize), for Respondent. 

R. Janardhan Row (Amicus Curiao), for Co-respondent. 
The Judgment of the Court was delivered by 


Anantanarayanan, C.J.—This is a reference under section 10 and 17 of the Jndiar 
Divorce Act by the learned District Judge of South Arcot, for conflimation of the 
decree declaring the marriage between the parties (the petitioner and the first 
respondent) to be null and void. In the petition itself, the two grounds upon which 
dissolution of the marriage was sought under the provisions of the Indian Divorce 
Act (IV of 1869) are set forth in paragraphs 5, 6 and 7. The first ground is the 
somewhat extraordinary one that the marriage was on 26th April, 1965 according 
to Christian rites, that on 4th December, 1965 the first respondent gave birth to- 
a femalo child in the Government Hospital at Ulundurpet, that this child, a fully 
matured infant was born after about 212 days of the marriage, that the normal 

riod of gestation is 270 days, and that, hence, this child must have been conceived. 
y the wife prior to the marriage. The husband affirmed-that he had no sexual. 
relation with the wife prior to the date of the marriage, that he taxed his wife with 
having conceived through another prior to the marriage, and that the wife confessed. 
that ais was previously in illicit relationship with the 2nd resporident, husband of 
her paternal aunt. Since the wife fraudulently suppressed the fact of pregnancy 
through another (pregnancy per alium) prior to the marriage, this is one ground of 
the dissolution sought for. The other gonna is that, even subsequent to the 
marriage, thero was illicit relationship and adultery between the first respondent and 
the 2nd respondent. 

Apart from the fact that conception or pregnancy through another prior to 

the actual date of marriage, is not a ground for dissolution of marriage under section. 


* MLC. No. 12 of 1966. 10th February, 1969. 
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10 of Act IV of 1869, when the evidence is scrutinised, it is at once seen that proof 
of this ground has miserably failed. It is undoubtedly trae -that the evidence of 
Dr. Saroja (P.W. 1) proves that on 4th December, 1965 at 6-50 A.M. the first respon- 
dont was delivered of a female child, in the maternity ward of-the hospital. Bat, 
first of all, though the normal period of gestation is 270 days, there are lesser periods 
even for fall-term births, which have actually occurred, as is clear from the passage 
in Modi’s Text-book on Jurisprudence, to which our attention has been drawn by 
learned Counsel acting as amicus curiae. In other words, this is a case in which it 
is impossible to draw any definite inference that the wife conceived the baby, 
necessarily prior to the actual dite of marriage. Again, and even granting this 
the conception could have been due to the husband himself, and we have only 
his bare denial of that fact or possibility. Most significantly, there js a very impor- 
tant circumstance appearing in the evidence, from which this ground of the fraudu- 
lent suppression of a pre-marital conception by the wife, through a person- other 
than her husband, will have to be totally excluded es a ground for dissolution of 
the marriage or divorce. This is the-very specific evidence of Dr. Saroja (P.W. 1) 
to the effect that ‘I know the petitioner as her husband. He was present in the 
bord gr at the time of delivery.” This, in our view, renders it altogether unacce 
table that we should act on this alleged ground for divorce or dissolution of the 
marriage; in any event, the husband was fully aware of the pregnancy, and had 
apparently condoned the conception, or, even more probably, the conception could 
have been after the marriage itself. 


With regard -to the other alleged ground, namely, adultery with a relative, 
the evidence is thoroughly inconclusive and unsatisfactory. In the addresses given 
in the petition, the address of the first respondent relates to a different village 
altogether from the village of the 2nd respondent. Considering the close relation- 
ship between the parties, it is not at all unnatural that the first respondent should 
have paid a visit to the 2nd respondent, whether during the subsistence of the marri- 
age, or after the petitioner and the respondent had ceaged fo live together. _The ` 
evidence of the petitioner is to the effect that respondent No: 1, when taxed by him 
with the pre-marital pregnancy admitted an illicit relationship between herself and 
respondent No. 2. He adds “ She is now living with respondent 2 as his wife.” This 
is not corroborated, inany reaJsense. P.W. 3 merely states that respondent No. 1 
had illicit intimacy with respondent 2, the husband of her paternal aunt, prior to 
the marriage, and that she is having illicit intimacy thereafter also, Since the two 
would appear to be living in different villages at the time of the institution of this 
proceeding, this appears to be sheer conjecture on the part of this witness. It 
does not appear to be based upon any personal knowledge, and he does not say 
so. This evidence is totally unacceptable, and too vague for basing any inference 
or conclusion. . 


Under these circumstances, and even though the respondents have failed to 
-contest the proceeding, we must decline to accept the evidence on the available 
record. ‘The petition has necessarily to be dismissed. There is no doubt the hard- 
ship that the marriage has broken down, and that the petitioner and the first respon- 
dent are not now living together, und that it may be ible that the first respon- 
-dent is living with the 2nd respondent on terms of illicit intimacy even now. . If 
that is the fact, we reserve a right to the husband to institute a fresh petition for 
«divorce -òn that ground, after adducing relevant and tangible evidence, in corro- 
boration of such averments as he may choose to make in a petition of that character: , 
Subject to this reservation, the reference itself has to be dismissed, as totally exclud- 
ing a basis for a relief of either dissolution of marriage or divorce, under the circum-_ 
stances. No costs. b : Aa : as 


V.M.K. hoa 3 Reference: dismissed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justice M. NATESAN. 


Vonkatasami Naidu ne — Appellant* 
v s ae ar: 


Sornammal'and another l 7 ‘~ Respondents. 


Civil Procedure Code (V of 1908), section 47—Scope and applicability—Bar of suit under 
—If absolute—Property attached in execution of money decree and sold as property of 
judgment-debtor—Legal representative of -debtor party to execution—If can 
set up his own title in separate suit w agitating the question in execution— 
Principles of constructive res judicata—If applicable to execution proceedings. 


The question whether the property attached in execution of a money decree is 
one that could be proceeded against as belonging to the judgment-debtor or not is 
a mattet relating to execution within the meaning of section 47 of the Code of Civil 
Procedure. Where the legal representative of a deceased judgmont-debtor is 
brought on record in execution of the decree and proporty is sought to be sold as 
the property of tho judgment-debtor, it is the duty of the legal representative to 
sot up personal title, if any, in himself to the property and have the matter adjudi- 
cated in execution. Itis not open to the legal representative to allow the property 
to be sold as that belonging to the judgment-debtor and later file an independent 
suit setting up title in humself and contend that the property was not liable to be 

. proceeded against in execution. 


The scheme of sections 50 and 52 and Order 21, rule 22 relating to execution in 
the Code reid together clearly shows that an objection taken by a poser who has 
become the representative of the judgment-debtor in the course of execution of a 
decree to the effect that the property attached in satisfaction thereof is his own 
property and not held by him as such vee is a matter cognizable only 
under.section 47 and not the proper subject-matter of a separate suit. The 
Explanation tosection 47 added by the Amendment Act LXVI of 1956 shows that 
even a purchaser at a sale in execution of a decree is deemed to be a party to the 
suit. The intentionofthe Legislature in enacting the several provisions relat- 
ing to execution is to provide a complete and effective machinery by which the 
auction-purchaser at an execution sale could obtain an absolute and conclusive 
title to the property sold in a simple and speedy manner. : 


It is now wellsettled that the principle of constructive res judicata is applicable 
to execution proceedings as well.. All objections to execution sales should be 
disposed of as cheaply and speedily as possible and this is a bar to such matters 
being agitated in separate suits. The bar is absolute whether it is on the basis 
of estoppel, res judicata or statutory bar under section 47. Hence if a person during 
the course of execution proceedings does not raise an objection to the sale of 
certain properties which, if ratsed, would have prevented the property from being 
sold, he will be dobarred by the principle of constructive res judicata from raising 
that objection at a subsequent stage. This principle will be as well applicable to 
clajms by the legal representatives of a judgment-debtor. : 


Gokulsing Bikaram: Pardeshi v. Kisan Singh, 1.L.R. (1910) 34 Bom. 546, followed: 
, LL.Ri (1938) Mad. 1080; Hamidgani Ammal v. 


Swaminatha v. Somasundara 
Ammasahib Ammal, 'I.L.R. (1942) Mad. 271 (F.B.); (1941) 2 M.LJ. 622; 
Punchanun Bundopadya v. Rabia Bibi, (1890) I-L:R: 17 Cal. 711 (F.B.), referred. 


Appeal against the decree of the Sub-Court, Madurai, in A.S. No. 81 of 1963 
Sake on inst the decree of the District Munsif, Tirumangalam, in O.S.No. 380 


of 1962. . ; 





* S.A. No. 427 of 1964. Z 20th June, 1968. 
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S. Kothandarama Nainar, for Appellant. ` ` : 


A. Shanmughavel and Jayalakshmi SRanmughavel, for Respondents. 

The : Court delivered -the following 7 

JUDGMENT :—This second appeal by the defendants arites out of a suit for decla- 
ration of the plaintjffs’ title to the suit property, a houte in Tirumangalam, Madurai 
District, and for possession of the same from the defe ndant, a Court auction-purcherer 
‘in execution-of a simple money decree. The plaintiffs had been parties to the eXe- 
cution proces which léd to the sale, havirig been brought on record as legal 
representatives of the original judgment-debtor, their father. While the trial Court 
-dismissed the suit as barred by res judicata and section 47, Civil Procedure Code, on 
appeal this plea was overruled and the suit decreed. 


. The suit property stood in the name of one Lakshmi Ammal by asale deed, dated 
6th September, 1924. The plaintiffs are daughters of this Lekshmiemmal end their 
father is one Guruswami Nadar. This Guruswami Nadar othied the property in 
favour of Mahalinga Nadar, son-in-law of Gurúsami Nadar and husband of the first 
plaintiff, for Rs. 1,000 0n 8th July, 1953. Mahalinga Nadar obtained a money decree 
‘against Gurusami Nadar in O.S. No. 118 of 1956 on the file of the District Munsif’s 
Court, Tirumangalam, for moneys due, and in execution of the decree attached 
the suit property and brought it for sale. Pending the execution proceedings, 
-Gurusami' Nadar-died and his sons and the present plaintiffs, his daughters, were 
brought on record as legal representatives of the jugment-debtor in' E.A. No. 32 of 
1959, dated 6th June, 1959. The plaintiffs, though served with notice remained ex 
parte. The suit property was duly proclaimed and the present defendant became the 

purchaser of the property in Court auction-sale held on 12th December, 1960. The 
sale was duly co ed on 17th January, 1961. The purchase by the defendant was 
subject to the othi in favour of Mahalinga Nadar on 8th July, 1953. The defendant, 
on his purchése, deposited the othi ammount in Court under section 83 of the Transfer 
of Property Act, impleading Mahalinga Nadar as respondent. On his death, he 
filed another application O.P. No. 26 of 1961 impleading the 2nd plaintiff, wife of 
Mahalinga Nadar, and her sons. ‘ On their remaining ex parte to the application the 
defendant filed a suit O.S. No. 11 of 1962 on the file of the District Munsif’s Court, 
Tirumangalam, for redemption of the othi. To this suit, naturally he mede the 
legal representatives of Mahalinga Nadar—his wife and sons—as parties. ‘They 
remained ex parte and a decree for redemption was passed on 16th February 1962. 
Pursuant to the dectee, the defendant, having deposited the othi amount, applied 
for delivery of possession of the property in E.P. No. .207 of 1962 and secured 
possession of the property on 2nd July, 1962. 


It is after all these the plaintiffs have come forward with the present suit on 
26th September, 1962. Their plea is that as heirs of Lakshmi Ammal, the property 
belonged fo them. The defence, on the morits, has been that the, property was 
purchased by Gurusami Nadar benami in the name of his wife. But right through 
he has been exercising dominion over the same. But the plaintiffs have a judg- 
-ment in their favour recognising the title of their mother to the property. The 2nd 
plaintiff herein, asserting the title of the daughters, thatis, herself and the Ist plaintiff, 
to the suit property as heirs of Lakshmi Ammal, instituted the suit O.S. No. 195 

-of 1957 on the file of the District Munsif’s Court, Tirumangalam. She filed the suit 
for partition and separate ‘possession of a half share fer herself in the suit property 
‘jmpleading as defendants to the suit hor father, Gurusami Nadar and the mort- 
_ gageo Mahalinga Nadar.as defendants 1 and 2 and het sister and co-sharer as 3rd. 
defendant. She impugned the validity of mortgages executed over the property 
by her father. The suit included other items and there was another mortgage 
executed by the father in favour of Mahalinga Nadar over. items 2 and 3 in that 
suit. The alienation by Guruswami Nadar in favour of Mahalinga Nadar were 
challenged as void as against the.daughtors, the plaintiffs.and 3rd defendant in that 
suit. Gurusami Nadar was ex parte and Mahalinga Nadar filed a written statement 
setting up the plea of benami. His defence was adopted by the present first plaintiff. 
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But the defence wes overruled and the title of the two daughters to the property as 
heirs of their mother wes upheld. The possession end manegement of the pro- 
porty by the father which wes shown in the cese wes held to be only on behalf of 
the present plaintiffs. A preliminary decree for partition of the suit pioperty snd 
allotment of an half share to the present 2nd plaintiff wes granted on 12th July, 1958. 
On appeal therefrom, A.S. No. 108 of 1958 on the file of the Sub-Court, Medurai, 
‘preferred by Mahalinga Nadar wes dismissed on 29th October, 1960. This decision 
clearly binds the defendant. As Court auction-purchater he hes ecquired only the 
right, title and interest of the judgment-debtor, Gurusami Nadar in the propeity and 
for the purpose of section 11, Civil Procedure Code, he is clearly 2 representative 
of Gurusami Nadar. Equally it may be said that the Ist plaintif who with her 
husband, has taken the stand that the property belonged to Guruswami Nadar and. 
was Competent to mortgage the property, cannot question the title of the defendant. 
by his purchase of the property as that of Gurusami Nadar. She hed submitted 
to redemption of the ofhi remaining ex Parte in the suit for redemption nd posses- 
sion. The defendant has taken possession of the property pursuant to the redemp- 
tion decree without any challenge from the first plaintiff. 


The substantial answer of the defendant to the suit was one of lew. He contended. 
that the plaintiffs who had been brought on record in the execution proceedings in 
O.S. No. 118 of 1956 as legal representatives of the deceased judgment-debtor raised 
no objection to the attachment and sale of the property es that of the Judgment-debtor 
The plaintiffs had every opportunity to raise objections, in the course of the execu- 
tion proceedings, to the suit property being proceeded against for the decree moun, 
as assets of the judgment-debtor in their hands. But they stood by end allowed the 
property to be attached and sold in Court auction. The executing Court parsed 
an order for sale of the property es the property of the judgment-debtor. The 
plaintiffs, it is therefore, contended are estopped from setting up a cere thet the pro- 
perty belonged to them personally and was not answerable for the decree bt.. 


Procedure Code. The trial Court accepted these legal defences and dismitsed the 
suit. The learned Subordinate Judge, in his approach to the case, hes committed a 
serious mistake. He hes dealt with the case as if the suit, O.S. No. 118 of 1956, in 
execution of the decree in which the defendant purchased the property, was a 
Mortgage suit. In that erroneous view, he held that the question of title to the mort- 
gage property could not have been raised in execution proceedings, £s the question 

ised went to the root of the mortgage decree and did not relate to the execution 
discharge or satisfaction of the decree. Inthat view, he overruled the plea of res 
judicata and bar under section 47, Civil Procedure Code. . . 


Before me Mr. Kothandarama Nayanar, for the appellant principelly, relied 
on the plea of res judicata or estoppel by judgment and the bar under section 47, Civil. 
Procedure Code. Mr. A. Shanmugavel, learned Counsel for the plaintiffs-rcspon- 
dents, has covered a wide ground inreply questioning the fundamental besis of the 
appellants’ contentions. It is unnecessary to detail them here, as they could be more 
conveniently dealt with while examining the appellant’s case. 

Ishall first frame up the facts of the case in the context of the points now raised 
before me. The defendant is a Court auction-purchaser in execution of a simple 
money decree. The decree was against the original jugdment-debtor Gurusami 
Nadar. Execution proceedings were taken out against him. But pending the 
proceedings, he died. The present plaintiffs were brought on record in the pro- 
ceedings even in 1959 and in their presence the suit roperty which had already been 
‘attached was put up for sale and sold. The plainifis’ title to the property as against 
Gurusami Nadar had been declared in O.S. No. 195 of 1957 even on 12th July, 1958 
and confirmed in appeal in October, 1960. - Though the Court sale of the property 
took place only in December, 1960, the plaintiffs did not move their little finger and 

. question the sale of the suit property as assets of the deceased judgment-debtor in 
their-hands,-- Fhey- allowed the- sale to- be -confirmed- on 17th January, 1961. 
Neither the legality nor the. regularity ofthe éxecution procedure leading to the 


LO 
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Court sale has been challenged. There is no suggestion that due notices have not 
been taken to the plaintiff as required by the Civil Procedure Code. 


As rdgards execution against legal representatives, the relevant sections of 
the Code'‘that may be referred to. Pertinent in the context are sections 50 and 
52, which are as follows: : 


“* Section 50 (1): Where a judgment-debtor dies before the decree has been 
fully satisfied, the holder of the decree may apply to the Court which passed it 
to execute the same against the legal representatives of the deceased. 


2) Where the decree is executed against such legal representative, he shall 
be liable only to the extent of the property of the deceased which has come to his 
hands and has not been duly disposed of; and for the purpose of ascertaining such 
liability, the Court executing the decree may, of its own motion or on the appli- 
cation of the decree-holder, compel such legal representative to produce such 
accounts as it thinks fit. - 


` Section 52 (1). Where a decree is passod against a party as the legal ropresenta- 
tive of a deceased person, and the decree is for the payment of money out of the 
property of the deceased, it may be executed by the attachment and sale of any 
such property. 


(2) Where no such property remains in the possession of the jadgment-debtor 
and he fails to satisfy the Court that he has duly applied such property of the 
deceased as is proved to have come into his possession, the decree may be exe- 

_ cuted against the judgment-debtor to the extent ‘of the property ın respect of 
which he hes failed so to satisfy the Court in the same manner as if the decree 
has been against him personally.” 


Order 21, rule 22, provides that, where an application for execution is made 
against the legal representative cf a party to the suit, the Court executing the decree 
shall issue notice to the person against whom execution is applied for, requiring 
‘him to show cause, on the date to be fixed, why the decree should not-be executed 
against him. It is unnecessary to refer to the proviso to Order 21, rule 22 (1) here. 

There has been no challenge, as pointed out earlier, that due notices have not been 
issued. Order 21, rule 64, provides for passing of an order for sale of attached pro- 
pertics. Whenever execution is proceeded . against the legal representative of a 
‘debtor, whether it is under section 50 or under section 52, the execution is against 
the assets of the deceesed in the hands.of the representatives. The attachment 
and sale of the property in the hands of.the representatives is as assets of the 
deceased in his hands and that is what has‘taken place here. The suit property 
which, it is stated, had been attached during the lifetime of the deceased was sold 
with the present plaintiffs on record, as property of the deceased. The question 
is whether it was incumbent on the plaintiifs, before the sale or at any time before 
confirmation of the sale when they had knowledge of the execution proceedings 
to put forward their personal title to the-property and protest against the property 
being sold as. assets of the deceased in their hands. Then we have section 47. 
The main principle of-this section is that'all questions relating to the execution, 
discharge or satisfaction of the decree shall be determined in the execution proceed- 
ings and not by a separate suit. Section 47 provides cheap and expeditious pro- 
cedure for trial of such questions, and the Privy Council in Chodry Wahea Ali v. 
Mst. Jummaee', referring to the corresponding provision in the Code of 1861, 
remarked that the provision was for the beneficial purpose of checking needless 
litigation. And their Lordships did not desire to limit its operation. The obvious 
limitation on the scope of section 47 is that the Court executing the decree cannot 
go into any question as to the correctness or legality of the decree. Certain refine- 
‘ments on this limitation where the decree is challenged as a nullity, it is unneces- 
sary to.discuss here. The appellant’s contention is that the plaintiffs ought to 


havo set up their personal claim to the suit property in execution, and that they 








"4, (1873) 2 Beng. LR. 149. 
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were bound to do so under section 47. Having failed to do so, it is contended, ths 
order for sale and the consequential sale operate constructively as res judicata. The 
bar to the present suit, es I understand the argument, is not that the plaintiffs 
must have come by way of application under section 47 now, but the bar of the 
principle of section 11 that a plea which would ber execution against thé property 
1s one which the plaintiffs were competent to set up and ought to have put forward. 
in the execition proceedings. 

Here, I may consider one of the principal contentions of Mr. A. Shanmughavel 

for the respondents. Learned Counsel referred to Order 22, rules 3 and 4 submit- 
ted that a person brought on record £s legal representative can raise eny pleas, 
appropriate to his character es legal representative and cannot tet up his own 
independent title. Learned Counsel argued that his clients would have gone against 
this well-established principle, if in the execution proceedings they had put forward 
their independent title, when they had been added to the suit in their reprecenta- 
tive capacity. A number of cases where representatives were confined in their 
defence to their representative character were cited before me. All these have 
clearly no bearing. To start with, as far es Order 22, rules 3 and 4 are concerned, 
Order 22, rule 12 expretsly provides that nothing in rules 3, 4 and 8 shall apply 
to the proceedings in execution of a decree or order. The Code defines ‘ koal 
reprezentative ’ zs a person who in law represents the estate of 2 decerred person, 
and includes any person who intermeddles with the estate of the deceescd. Sections 
50 and 52 provide for execution against tho assets of the deceesed. The remedy of 
the decree-holder is by attachment and sale of the assets of the deceased debtor. 
A reading of the sections leads to the inference that, when an application for attach- 
ment is made or an order for sale after attachment is tought, it is open to the legal 
representative, against whom the order is claimed £s the perton in possession of 
the essets, to contend either that the property tought to be attached end cold is not 
the property of the decezsed, or that he has accounted sufficiently for such property 
of the decezsed zs came into his possession. When execution is proceeded against 
a legal representative under tection 50 there is no question of a person being p 

against in one of his two capacities, say, as in the case of a person being proceeded 
against as trustee or guardian. To the extent of the property of the deceased that 
has come into his hands, the legal representative is liable for the decree 2gainst the 
deceased. Tho liability of the perton impleeded es legal representative is deter- 
mined and fixed with reference to the estate of the deceased, -that hes come into his 
hands. The following passage in Swaminatha v. Somasundcra, tcrecly brings out 
the true position : - - ; 

“ Learned Counsel suggested to us at one stage of his argument that the plaintiff’s 
capacity in his character as legal representative or son of his father is so wholly 
different from his individual capacity that we should hold that though in his 
character as his father’s son or representative he might have been properly 
impleaded in O.S. No. 57 of 1922, he must be dealt with £s not a party at all in 
his individual capacity and he invoked the analogy of the position of a trustee 
in relation to his personal estate and to the trust estate respectively. But wher 
we drew his attention to the line of cases in this country under rection 47, Civil 
Procedure Code, holding that even a pereon who is sued as a representative is a 
party to the suit within the meaning of section 47 when ho is claiming that certain 
properties belonging to him in his personal right are not to be attached in execu- 
tion of a decree obtained against him as legal representative, learned Counsel 
admitted that the analogy of a trustee was not a true analogy.” 


The contention that legal representatives could not put forward their 
personal title to the property sought to be attached is devoid of merits. As far 
as this particular plea is concerned, it is not even inappropriate to their character 
as | representative. An honest judgment-debtor in execution against whom a 
property not belonging to him is attached, may object to the execution pointing out 
that it is not his property. Of course, if his plea is overruled, the order may ‘not 


1. I.L.R (1938) Mad. 1080 at 1085. 
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bind the real owner if he is not a party to the proceedings. The plea does not go 
contrary to the decree. The decree can be executed only against the assets of the 
deceased; and, when objecting to execution being taken against any property not 
belonging to the estete of the deceesed, the objector is not putting up any plea in- 
appropriate to the occasion, the validity of the decree not being questioned. We 
are here dealing with a simple moncy decree which has to be executed and may be 
executed against the assets of the debtor. . 


As the liability where the decree is executed against a legal representative is 
of the property of the deceased debtor, the initial burden is upon the decree-holder 
to establish that the property proceeded against is the property of the deceased. 
When the representative denies thet a particuler property proceeded against is the 
property of the deceesed, the matter hes to be decided in execution proceedings. 
Sub-section (2) of section 50 and thet of section 52 clearly envisage such enquiry in 
execution proceedings. It is manifest that the question whether the property is 
one that could be proceeded agairist in execution is one relating to execution, dis- 
charge or satisfaction of the decree. Reference in this connection may be mede to 
Hamiagani Ammal v. Ammasahib Ammal}. That wes a case of a defendant vendor 
in a suit for specific performance dying after a decree and before execution. Pending 
execution proceedings, the person who wes brought on record es legal representa- 
tives of the deceesed instituted a suit to-esteblish her independent title to the pro- 
perty, and the question was.whether the claim put forward by the representative 
should have ‘been decided in the execution. proceedings and section 4/7 was a bar 
to the’suit. The Full Bench pointed out the distinction between a decree concern- 
An property ¿nd a simple money decree. It is pointed out that, when a decree 
relates to property in which the representative claims interest, it will not be binding 
upon him, unless he is a party to the suit itself. If he is not a party to the suit, his 
rights are entirely unaffected and he will be'in a position to enforce them in a suit 
instituted by him for that purpose. The Full Bench said : E ` 


“ Section 47, Civil Procedure Code, only requires to be decided in execution 
proceedings those questions which arise between parties to the suit in which the 
decree has been passed or their representative and which relate to the execution, 
discharge or satisfaction of the decree. Where a stranger to the suit claims as 
his immoveable property which has been the subject-matter of a decree, that claim 
cannot in law be regarded as being a question relating to the execution, discharge 
or satisfaction of the decree. There are decisions of this Court to the effect that 
in execution proceedings arising out of money decrees questions relating to the 
‘property attached must be decided in execution proceedings and not by a separate 
suit, but this is an entirely different matter because the correctness of the decree 
is not called into question.” : i 


_ _ The last observation above extrected is decisive of the question. As Mulla puta 
it in the 13th Edn. of the Civil Procedure Code, at page 233, if property is attached 
as property of 2 decezeed judgment-debtor, in the hands of his legal representetives, 
and the latter objects that it is not property of the deceesed but his own property, 
the case falls under this section, for the legal representative is not setting up jus 
tertii. Tho foot-note refers to a number of ceses for this proposition. 


-It is worth referring to some of the cases. In Seth Chand Mal v. Durga Dei’, 
a Full Bench of five Judges, Straight, J., observes, referring to sections 244 and 234, 
of the old Code, corresponding to the present sections 47 and 50 of the Code :_ 


“J think it (Legislature) intended that the task of finding out whether thero 
was property in the hands of the representative of the deceased judgment-debtor 
was to be left to the Court executing the decree and that it meant that the Court 
executing the decree was to find this fact for the purpose of execution for bringing 
the property to sale and giving the auction purchaser a good title under the sale; 





1. (1941) 2 M.LJ. 622 : LL.R. (1942) Mad. 2. (1890) LL.R. 12 AL. 313. 
271 at 272 (FB). 
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and it could not have been intended, so far as the auction purchaser was concerned, 

. to Jeave him open to a subsequent suit at the instance of the representative of the 
deceased judgment-debtor to have it decided that what in execution had been 
found to be part of the estate of the deceased judgment-debtor was not a part, 
and that what was brought to sale had been impliedly brought to salé. -I have 

, already said that section 244 gives power to determine question arising between 
the decree-holder and the representatives of the deceased judgment-debtor, 
and I think I have pointed out that under the terms of section 234, arises the 
very question as to whether a property which had come to the hands of the repre- 
sentative of thé deceased judgment-debtor was of the assets of the deceased 
judgment-debtor or not. It is also to be noticed that the Court has to make the 

. enquiry to ascertain to what extent the assets that have come to the hands of the 
representative have not been disposed of. : 

Unless it has full power in the matter to make such inquiry under section 244 
as between the decree-holder and the representative of the deceased judgment- 
debtor which should have force and binding effect, it seems to me that section 244 
would be shorn of much of its usefullness. My view, therefore after serious consi- 
deration, is that the present is a case in which there could have been in the execu- 

. tion proceedings which was before the Court below a proper determination of 
the question arising between the decree-holder on the one side and the represen- 
tative of the deceased judgment-debtor on the other of the rights of the one party 

` and other; that is to say the right of the decree-holder to bring the property to sale 
and the right of the r tative of the deceased jádament-debto: to hold to 
on to the property as his own property. 

I do not think, when the representative of the deceased judgment-debtor says, 
in regard to the property which he contends is not the property of the d 
judgment-debtor but is his property, that it can rightly be said that he thereby 
sots up a just tertii. I think he can only do that as trustee or as representing some 
character wholly separate from his personal and individual character.” 


In Punchamun Bundopadya v. Rabia Bibi, again the same view was taken. The 

headnote sums up the principles thus: 

“ An objection taken by a person who has become the representative of the 
judgment-debtor in the course of the execution of a decree to the effect that the 

roperty attached in satisfaction thereof is his own property, and not held by 
. him as such representative, is a matter cognisable only under section 244 of the 
Civil Procedure Code and not the proper subject-matter of a separate suit....” 
In Venkapayyan v. Karimapanakal Parvathi*, the question whether improvement 
-n land attached in execution of a decree of a property of a deceased judgment-debtor 
which has come to the hands of his representatives as such or whether they belonged 
to the representatives who had been brought on record in execution—it wes held— 
can be and ought to be decided only under section 244 (a) (the present section 47) 
and not by separate suit. In Mackamma v. Kanakamma?®, referring to a claim prefer- 
red under Order 21, rule 58 and section 47 by a widow brought on record as 
legal representative of the deceased husband when certain properties were attached 
which sho claimed belonged to her, Varadachariar, J., said:— 

“It is fairly well settled that when a person who has been impleeded as 
the legal representative of a defendant or a judgment-debtor claims that 
certain properties attached as the property of the judgment-debtor are his own, his 
remedy is by an application under section 47 and not by an application under 
Order 21, rule 58.” s f - 


Reference may also be made to Gokulsing Bikaram Pardeshi v. Kison Singh‘, 
where the auction purchaser as in the present case was a third party. In that 
case in a money suit on the death of the original debtor, his widow and brother 
were brought on record pending the suit. A decree was passed against them, the 
claim being payable out of the property of the deceased. Before the decree“was 
SS ee 


1. 4 LLR. 17 Cal. 711 (FB.). ° 3. AIR. 1935 Mad. 923 at 924. 
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executed, both the widow and the brother died and then certain other persons were 
brought on record as legal representatives of the deceased original debtor. Over- 
ruling their objection that they had no property of the deceased a property in their 
hands was attached and sold in satisfaction of the decree, a stranger becoming the 
urcheser of that property. When the Court auction-purchaser instituted a suit 
or possession of the property against the said representatives of the deceased debtor, 
the dispute, it was held, was one falling within section 244 (the present tection 47). 
It was observed that the representatives were bound to object to the attachment 
and sale under section 244. It was urged in that’ case, that, whatever might have 
been the result if the decree-holder had been a party to the later suit, as the dispute 
then before the Court was one between the auction oe a stranger to the 
prior suit and execution proceedings therein, and legal representatives of the judg- 
ment-debtor, section 244 did not apply. The Court answered the question thus: 


“ Tho answer to that contention is that, though an auction-purchaser at a 
' Court sale in execution of a decree is not a party to the suit in which the decree 
was passed and though he is not a representative of either the decree-holder or 
the judgment-debtor for the purpose of section 244, yet if the question raised by 
the judgment-debtor as to the legality of the Court sale is virtually one between 
the parties to the suit, and if inthe decision and result of that question the auction- 
purchaser is interested, the judgment-debtor ought not to be allowed to attack 
the sale in a suit. That is upon the ground that he is precluded by section 244, 
from raising the question as a defence in any proceeding other than those under 
that section .”’ . 


Mr. Shanmughavel referred to. Annammal v. Ramaswemi1, where a Full Bench 
of this Court held that a stranger who purchases Property at a Court auction held 
in execution of a money decree is not entitled to apply for possession as against the 
judgment-debtor' or his representative-in-interest under section 47, Civil Procedure 
Code, and that section 47 does not apply to a case where the dispute arises between 
a party and his own legal representative or between two persons who both represent 
the same party. The Full ch held that in such a case the aggrioved party’s 
remedy is by way of suit. Learned Counsel submits that the auction purchaser in 
this case is a representative of the judgment-debtor, that is, the present plaintiffs 
and that, therefore, a suit is the proper remedy. The immediate answer to this, 
is, first we are not very much concerned in the present cese with the form of the 
proceedings. We are on the question whether there has been a final and unimpea- 
chable determination of title to the suit property by confirmation of the sale. Can 
a judgment-debtor, by avoiding raising an objection before confirmation of sale, 
get round the provisions of section 47 dnd the finality attached to the determination, 
express or implied, in execution proceedings? I think not. Next, the question 
has become academic, after Act LXVI of 1956 under which a fresh Explanation to 
section 47 has been substituted. By this Explanation which came into force on 
2nd December, 1956, for the purpose of section 47, a purchaser et a sale in execu- 
tion of a decree is deemed a party to the suit. Before this amendment, there ‘has 
been divergence of opinion between several High Courts and conflicting decisions in 
the same Court as to the position of the stranger auction purchaser. The result of 
the amendment is to make the purcheser in execution a party to the suit on his own 
account for the purpose of section 47 and do away with severalconundnums thet have 
been propounded with reference to his position. There is no question after the 
amendment of his being brought into the oe and looked upon as representative 
of the plaintiff or defendant, or decree-holder or judgment-debtor. See Mulla’s 
Civil Procedure Code, 13th Edn. at page 241. A question may still arise whether 
for the purpose of section 47 the parties are arrayed in opposing interests, or the 
interest of opposing parties are involved in the matter mooted. That would depend 
upon the facts of each case. The only question that may hereafter probably call 
for examination, when a dispute arises between one or other of the parties to the 
deereo and a stranger auction purchaser, can be whether the dispute relates to the 
ee 
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execution, discharge or satisfaction of the decree. The dispute in this case clearly 
being one relating to execution, discharge or satisfaction of the decree, and between 
the judgment-debtors and auction purchasers, both parties to the suit under the 
Explanation to section 47, clearly the question raised is one falling under section 47, 
Civil Procedure Code. ' 

In view of the amendment of the Explanation to section 47, the Bombay case 
Gokulsing Bhikaram Pardeshi x. Kisan Singh}, cen be followed as an authority ın the 
present case. In the Bombay case the suit wes by theauction purchaser for posscs~ 
sion. The present is a converse case. Hero the legal representatives of the judg- 
ment-debtor in cxecution sue for possession from the auction purchaser who has 
been able to secure possession without recort to proceedings for delivery in execution- 
It is not a requisite that the suction-purchaser must obtain delivery of the property 

urchesed only by proccedings in Court and under Order 21, Civil Procedure Code. 
tis not obligatory on him to apply to Court for delivery, if he could secure it other- 
wise. On the sele becoming absolute, his title got perfected end complete-and his 
right to possession unimpeachable as against all the parties to the suit end those 
claiming under them. In that right the auction-purcheser here secured poeceesion 
by redeeming an othi thet wes subsisting on the property and subject to which it 
was sold. The only question that-les to be determined in the present suit on the 
merits is whether the plaintiff can show now 4 better title to possesion of the pro- 
perty than the defendant auction-purcheser in possession. The clear answer has 
to be “no”. As principal parties to the execution proceedings who could have 
objected to the execution and had a determination of their pereonal title to the 
property before the title to the property vested in the defendant, it-is manifest the 
plaintiffs cannot agitate the question by way of separate suit. An object, the 
Legislature should have had in view when enacting the several provisions in the 
Code relating to execution is obvious. It is to provide a complete and effective 
machinery by which the auction-purchaser at an aaea al could obtain an 
absolute and conclusive title to the property told in a simple and speedy manner. 
“ Tt is of the utmost importance that all objections to execution sales should be dis- 
posed of as cheaply znd speedily as possible” observed Lord Macnaghten in 
Prosunno Kumar Sanyal v. Kasidas Sanyal?. The ber is absolute, call it estoppel, 
statutory bar following from section 47 or res judicata. In Ramanna v. Nallappa 
Raju*®, the Supreme Court remarked :— = 
“ It is well settled that when a sale in execution of a decree is impugned on the 
ground that it is not warranted by the terms thereof, that question could be agitated 
when it arises between parties to the decree, only by an application under section 
47, Civil Procedure Code, and not in a separate suit.” 

Apart from astatutory bar, when one sues in the execution Chapter, the doctrine 
of estoppel could also be applied to this case. Under the rule of estoppel, when a 
person has by his declaration, act or omission, intentionally caused or permitted 
another person to believe a thing to be true and to act upon such belief, neither he 
nor his representative shall be allowed, in any suit, or proceeding between himself 
and such person or. his representative, to deny the truth of that thing. This is 
estoppel by conduct. Res judicata is estoppel by judgment or estoppel by record. 
There can be no denying’ that the conduct of the plaintiffs in the sale proceedings 
attracts the rulo of estoppel by conduct. The plaintiff who had full knowledge 
that the property being sold as assets of the deceased liable for the decree amount, 
permitted the property to be sold. The proceedings in execution were regularly 
gone through after notice ‘to themand in spite of opportunities provided under the 
Code itself for objecting to the sale, the property was allowed to be put up for sale. A 
bidder at the auction would, in the circumstances, quite properly infer that the 
legal representatives of the judgment-debtor who were parties to the executiom 
had no objection to the property being cold as liable for the decree amount. It 
would be unjust if this manifestly misleading conduct should be allowed to have its 
oo OO 000 Se ee 
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way and a bona fide purchaser in a Court auction defezted. If they had any 
idea of asserting their own title, they were in duty bound to speak before the sale. 


Already Court auction-purchases are avoided by many as likely to lead to 
farther litigation. This results in execution sales often not securing the proper 
value of the properties sold. Should a person who does not raise any objection 
to his property being sold in execution, when according to him it is liable to be so 
sold, be permitted after the sale is confirmed to impugn the seme? Proceedings i in 
execution of decree by attachment and sale of property and under sections 50 and 52 
of the Code would become very difficult and extremely unstable, if the legal repre- 
sentative of the judgment-debtor could quietly stand by and after the sale has become 
absolute come forward end assert that the sale is void as against them, the property 
being not an asset of the judgment-debtor in their hands. To interpret the law as 
permitting such challenge would, it is apparent result in disastrous consequences. 
Thet would greatly undermine the confidence of the public in execution sales. Law 
does not permit any such challenge by the judgment-debtor after the sale has become 
absolute. I do not find how his legal representative cen be ina better position 
when the complaint he puts forward is only that the property in question is not 
liable for the decree amount. Once a sale duly held is co: ed under Order 21, 
rule 92, Crvil Procedure Code, as between the auction-purchaser and the judgment 
debtor, the sale gets concluded and under section 65, Civil Procedure Code, the 
Property vests in the auction-purchaser. As discussed earlier the legal representa- 
tive of the judgment-debtor does not take a dual capacity in execution proceedings 
under sections 50 and 52, Civil Procedure Code. Only there is a limit of his liability. 
There is no provision in the Code for a party to exécution proceedings ` who has 
proper notice and full knowledge of the sale proceedings and stood. by the sale, to 
question the sale by suit on grounds that were available to him before confirmation 
of the sale particularly when tho property in dispute as in this case is not one 
wee is inalienable on grounds of publi policy. On the contrary one finds 
a 


That leads us to the question of res judicata. It is now well-cettled thet the princi- 
ples of constructive res judicata is applicable to execution proceedings. In Mohanlal y, 
Benoy Kishan!, Ghulam Hasan, J., observed: 


“ The foregoing narrative of the various stages through which the execution 
proceedings passed from time to time will show thet neither et the time when the 
execution application wes mede and a notice served upon the judgment—debtor, 
nor in the applications for setting zsido the two selcs made by him did the judgment 
debtor raise any objection to execution being progeeded with on the ground 
that the execution Court had no jurisdiction to execute the decree. The failure 
to raise such an objection which went to the root of the matter precludes him from 
raising the plea of jurisdiction on the principle of constructive res catered efter 
the property hes been sold tothe auction purchrser who hes ente into 


possession.’ 


In Basavaya v. Hanumantha Reddy, the following principle wes laid down by 
this Court: -. 


“ There can be doubt that if a person diring the course of execution proceed- 
ings does not raise an objection to the sale of property which, if raised, would. 
prevent the property from being brought to sale, he is debarred by the principle ot 
constructive res judicata from raising that same objection either in subsequent 
proceedings or at a subsequent stage in the same execution proceedings.” 


Mr. Shanmughavel strenuously contended that, as in the pretent case es between 
the decree-holder, the judgment-debtor and his daughters (legal representatives of 
the judgment-debtor) there was a prior adjudication in å regularly instituted suit 
O.S.No. 195 of 1957 finally determining that the property in question did not belong 


1. ee 8.CJ. Pit 1953)2 SCR. 377: - 2. (1944) 2 M.LJ. 46 : TLR. (1945) Man: 
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-to the judgment-debtor but belonged to them, that should prevail. It is urged that 
the auction-purchaser whose title is that of the original judgment~debtor, is precluded 
by res judicata from contending that the property belonged to the judgment debtor and 
not to his daughters. This overlooks that, when the question arose in the execution 
proceedings, the daughters as legal representatives brought on record must have put 
forward their independent title. They could have pressed into service the earlier 
adjudication in their favour. The effect of the earlier edjudication is to dispense 
with a fresh determination of the issue, where the requirements of section 11, Civil 
“Procedure Code, are satisfied. Even before the sale, the earlier determination in 
O.S. No. 195 of 1957 had become final and could well have been put forward in the 
-execution proceedings. The plaintiffs failed to do so for reasons best knwon to them 
and their advisets, and allowed the execution to proceed as if the piopeily belong d 
-to thé deceased judgment-debtor end was liable for his debts. When there are 
two adjudications inter partes, the later edjudication should be taken as superse ding 
the earlier one. The proceedings leeding to the sale involved a decision as to the 
liability of the property being proceeded against as assets of the judgment-debtor 
in the hands of his legal representatives. Order 21, rule 64 empowering the Court 
to pass an order for sale of the property etteched, provides that any Court executing a 
.decree may order that any property attached by it “‘end liable to sale” or such a 
-portion as may seem necezary to satisfy the decree should be told. The question 
whether the property is or is not liable to sale is thus put in issue when zn order for 
sale is made. If a former decision is a bar to the claim that the property is liable 
the decision should have been pleaded in bar placing it on record as evidence. 
“When an objection is raised that the property is not liable to be told, the Court has 
to adjudicate on the dispute. Section 2 (2) defining “‘ decree” includes in the 
.definition the determination of any question within section 47. If despite the objec- 
tion by the representatives of the decezsed, en order for sale is pai the order is 
subject to an appeal as one under section 47 and it is a$ good and final an adjudicetion 
as could be had in a suit where title to property is put in issue. Suppose the plain- 
tiffs in this case had, before the sale raised the issue as to the liability of the property 
.as assets of the judgment-debtor in their hands and the decision has gone against 
them, by the Court wrongly overruling the plea of res judicata based on the former 
.decision in O.S. No. 195 of 1957. Clearly they are bound by the later decision, whether 
right or wrong. If they were aggrieved by the decision, they should have preferred 
an appeal. By their failure to plead their case, where it was incumbent on them to 
.do 80, they cannot place themselves in a better position. The sale under orders of 
‘Court impliedly overruled all objections to execution against the property as an 
asset of the deceased judgment-debtor and the sale has been made absolute. A 
.determination of liability of the property is involved in the order for-sale which has 
to precede every Court sale. It must, in the circumstances, be held that in the 
-earlier proceedings, in execution resulting in the sale there has been an adjudication 
against their title, and that the property is an aseet of the judgment-debtor heble 
-for the decree. The bar of res judicata is clearly mede out. 

- With reference to the defence plea that the suit itself does not lie, Mr. Shan- 
mughavel submitted that the suit may be treated es n application under ection 
47, Civil Procedure Code, and this‘Court may do £o even in second appeal. True, 
it can be done. But here, converting the present suit into an application under 

-section 47 cannot help the respondents. They fail on the merits. Even if the suit 
is tteated as an application under section 47, their failure to plead their pertonal 
title before the sale is a bar to their raising it after the order for sale hed become final 
and the title of the purchaser had become absolute. The bar of estoppel or con- 

structive res judicata will be there even if the present proceeding is considered a pro- 
ceeding under section 47. | 
In the result, the second appeal has to be allowed. The judgment and decree 

-of the lower appellate Court are set aside and that of the trial Court restored. The 

‘suit shall stand dismissed as decided by the trial Court but without costs. In this 

‘Court and in the lower appellate Court also the parties will bear their respective 


<osts. No leave. ` 
RM. — Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- : _ PRESENT :—MR. Justicr K.S. VENKATARAMAN. 
Rajammal | : .. Appellant* 


Y. : 7 : 
Associated Transport Company and another ` .. Respondents. 


Motor Vehicles Act (IV of 1939), sections 110, 2 (14), 95 (1) (b), 96—Claims tribunal— 
Lorry laden with iron shafts—Sliding of shafts killing deteased—Execessiie speed of 
ee T owner—Prima facie case of negligence—Examination 
of driver—Onus on owner of lorry—Place of accident—Not a ‘public place’ as defined in 
the Act—Insurance company—Not liable—Compensation—Quantum— Death . ‘or 

` account of negligence oflorry driver—State Prosecutor—Opinion not to prosecute— 
Not binding in proceedings under the Aci. 


While a lorry loaded with iron shafts was being driven along the road, the irom 
shafts rolled back fromthe lorry and the deceased who was seated on the top of 
the shafts was thrown down and struck by some of the shafts and he died within a 
few hours as a result of the injuries sustained. The wife of the deceased claimed 
compensation before the Claims Tribunal against the owner of the lorry and the 
Insurance Company on tho basis that the driver was driving the lorry at an exces- 
sive speed and was therefore negligent. The claim was resisted by the owner on the 
ground that there was no negligence on the partof the driver as he had beem 
driving the vehicle at a lower speed. The Insurance Company pleaded ia 
addition that it was not liable because according to it, the place where the 
accident took place was not a public place within the meaning of section 95 (1) (6)- 

- The Claims Tribunal dismissed the claim as no negligence was proved. The wife 
appealed, to the ‘High Court. ; - 


Held : The owner of the vehicle would be liable to pay compensation since the 
death took place on account’ of the negligence of his driver. The Insurance 
Company is not liable as the place where the accident occurred was nota public 
place within the meaning of section 2 (24) of the Act. 


p Thougli there is no direct evidence of the speed of the vehicle at the time of the 
incident there is circumstantial evidence which is sufficient to show that- the 
driver had driven the vehicle at a speed whigh must be considered excessive. 


The very fact that the iron shafts slipped down from the lorry. and that the 
lorry stopped 50’ from where the deceased had fallen down also, shows that the 
lorry had been fravelling at an excessive speed. 


There can be no doubt that if anybody had to examine the driver, it was the 
owner of the lorry who had to doit. Itis unreasonable to expect the petitioner 
to.have examined the driver. The petitioner had let in sufficient évidence prima 
facie to show that there was negligence on the part of the driver and in order to 
rebut that inference it-was the owner who had to examine the driver. 


The proper inference is that the driver was driving the vehicle at an excessive 
speed and was guilty of negligence and it is that negligence that has resulted in 
the fatal injuries causing death. z ` 


` The opinion by the State Prosecutor that the driver need not be prosecuted and 
,- that the case was one of pure accident is not binding on the Claims Tribunal or 
the High Court. 


It is clear from the definition of a public place in section 2 (24) that the criterion 
is whether tho public have a right of access to the place and it will not be a public 
place morely, if as a matter of fact, the public have access. - : 





* A.A.O. No. 88 of 1965. - 26th June, 1968: . 
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The: contention that it is not open to the Insurance Company to take up this 
defence because that it is not one of the defences enumerated in section 96 (2) of 
the Act, has no force because before section 96 (2) comes into play, the liability 
of the Insurance company must arise under section 95 (1) (6) and if under section 
95 (1) (6) they are not liable on the ground that the vehicle was not used in a public 
place as defined in the Act section 96 (2) does not come into play at all. Other- 
wise it would mean that section 95 (1) (b) making a reference to a public place 
would be a dead letter. It is significant to note that section 96 (1) itself spezks 
of the policy required to be issued under clause (b) of section 95 (1). 


On facts, the evidence as accepted by the Claims Tribunal was that the deceased 
was earning about Rs. 5 per day. After allowing for his own food and clothing, 
he could provide 2-50 per day to his family and this worked out to Rs. 75a month. 
The deceased was aged about 39 years. Tho Tribunal fixed Rs. 10,000 as com- 
pensation, if payable. The deceased being a casual labourer, was not entitled 
as of right to work everyday in the month. The deceased himself was negligent 
in sitting on the top of the iron shafts. A sum of Rs. 6,500 was awardable as 
compensation. 

Appeal against the order of the Motor Accidents Claims Tribunal, Madras, 

(Chief Judge, Court ofSmall Causes, Madras) dated 19th August, 1964 and made 
in O.P. No. 107 of 1963. 


P. P. Selvaraj, for Appellant. oa 


P. B. Anantachari and T. T. N. Vallinayagam and Sundararajan and Siva- 
swami, for Respondents. : ; 


The Court delivered the following 


JUDGMENT.—This appeal arises out of Original Petition No. 107 of 1963 filed 
by the appellant, Rajammal, before the Motor Accidents Claims Tribunal, Madras, 
under section 110 of the Motor Vehicles Act, 1939. One Nallan Naicker, the 
husband of the ae Rajammal, was travelling in lorry MSZ 4627 on 2nd 
March, 1963, at about 9-50 A.M. The lorry belonged to Messrs. Associated Transport 
Company, the first respondent, and it had been insured with the second respondent, 
the Motor Owners Insurance Company, as required by sections 94 and 95 of the 
Act. The lorry was loaded with iron shafts, and the lorry wes transporting them 
from the Madras Harbour to a company called Shardlow India Ltd. The lorry 
came along the main road, Madhavaram High Road, which runs from south to 
north, and then entered the compound called Huzur Gardens, ina portion of which 
the company Shardlow India Ltd., is situated. There ere two gates to the Huzur 
Garden facing Madhavaram High Road. One was an entrance and the other, 
an exit gate. The lorry came along Madhavaram High Road, turned west into 
Huzur Gardens and after passing about 2} furlongs, turned north to reach Shard- 
low India Ltd., which was abouta furlong north. Just after the turning, some of 
the iron shafts rolled back from the lorry and Nallan Naicker who was seated on 
the top of the shafts was thrown down and struck by some of the shafts. He was 
in due course removed to the hospital and he died within a few hours as a result of 
the injuries sustained in the above manner. On these facts, Rajammal preferred a 
claim for Rs. 15,000. . 


Tho main basis of the claim was that the driver of the lorry, one Jayaraj, as 
disclosed by the evidence on her side, was driving the lorry at an excessive speed. 
It would also appear that the iron shafts had not been tied properly. They were 
tied by a rope about 4” in diameter and there was no rear covering to prevent them 
from sliding backwards. The real ground of the claim was that the driver was 
driving the vehicle fast and was, therefore, negligent and that the incident which 
resulted in the death of the deceased was as a result of the negligence of the driver 
of the vehicle and therefore the owner of the vehicle would be liable; and because 
F e been insured, the second respondent, the Insurance Company would alto be 

iable. 
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The claim was resisted by the owner on the ground that there was no negligence 
on the part of the driver and that he hed been driving the vehicle at a low speed of 
ten miles. It wes also pleaded that the quantum of the claim was excessive. 


The Insurance Company pleaded in addition that it wes not liable because, 
according to it, the | peo where the accident took place was not a public place 
within the meaning of section 95 (1) (b) of the Act. It may be stated that section 94 
requires a policy of insurance to be teken out by the owner of a motor vehicle 
complying with the requirements of Chapter VIII. Section 95 (1) (b) of the Motor 
Vehicles Act reads thus: 


““Tn-order to comply with the requirements of this Chapter, a policy of insur- 
ance must be a policy which insures the person or classes of persons specified 
in the policy to the extent specified in sub-section (2) against any liability which 
may be.incurred by ‘him or them in respect of the death of, or bodily injury to, 
any person caused by or arising out of the use of the vehicle in a public place.” 


‘ Public Place’ is defined in section 2 (24) of the Act thus: 


“* Public Place ” means a road, street, way or other place, whether a thorough- 
fare or not, to which the public have a right of access, and includes any place or 
stand at which passengere are picked up or set down by a stage carriage.” 


The contention of the Insurance company is based on the averments that the area 
of Huzur Gardens (about 93 acres) is owned by one legal individual, Amalgamations 
Private Ltd., that-a number of public companies are situated there, that the public 
have no right of access to the promises and that the public and Vehicles are allo 
inside only on permission by the watchman at the gate. i 


Tho Claims Tribunal (Sri O. V. Baluswami) held that the petitioner Rajammal 
had not-proved that Nallan Naicker sustained the injuries as a result of any negli- 
gence on the part of the driver of the lorry. He rejected the petition on that ground. 
He, however, pointed out that if the petitioner weie entitled to succeed, a sum of 
Rs. 10,000 would be a reasonable amount of compensation. He also expressed 
himself in favour of the contention of the Insurance Company that the place was 
not a public place within the meaning of section 2 (24) of the Act and that the 
Insurance Company would not be liable. 


Aggrieved by the said decision, Rajammal has preferred this a l. The 
first question which arises is whether the injuries caused to Nallan Naicker were 
as a result of tho negligence of the driver of the vehicle. It is true that the burden 
of proof is on Rajammal. But, in my opinion, she has discharged the burden. 
It ay be mentioned straightaway that there is no direct evidence of the speed of 
the vehicle at the time when the deceased was thrown out of the vehicle. But 
there is circumstancial evidence sufficient to draw the inference that the driver must 
have been driving the vehicle at.a speed which must be considered excessive for 
that particular place and having regard to the load which the lorry was carrying. 
The evidence consists in the main of that of P.W. 5 Narasimhan, who was the 
Deputy Works Manager in Addsions Paints and Chemicals, Sembium, which wes 
another concern situated at a distance of about 100 yards east of the place of accident 
within Huzur Gardens. It was actually on the road leading from east to west 
inside the compound. P.W. 5 had come out a few minutes before for smoking a 
Cigarette and Perumal, the driver of his car was also standing by his side. Just 
then the ill-fated lorry came from east to west behind them. P.W. 5’s evidence is 
to the following effect: 


“ It appeared as though it was being driven at a great speed. This I concluded 
because of the heavy rattling noise the shaft inside the lorry was making. I can- 
not say at what speed it went. It was loaded with steel shaftings. It was not a 
covered lorry. It had no covering on the sides. There were posts on the sides. 
I remarked to Perumal that the lorry: will meet with an accident. After 150 
yards it took a bend and immodiately I heard a crashing sound. I immediately 
called for the Fire Service and the ambulance of my organisation to rush to the 
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spot. -I did not go. Nagasubramaniam the Fire Officer and his crew went. 
They brought en injured man in a stretcher. I am not aware if he was given 
any fitst aid. I left him to Dr. Ramakrishnan and went away.” : 


The above evidence in the chief examination clearly shows that P.W. 5 felt 
from the heavy rattling noise that the lorry was being driven at a great speed. His 
impression was that the lorry would meet with an accident, and £o it did. Nothing 
esi in the cross-examination shakes the above inference. What was elicited 
was this: ° 


“ The shaftings might be haphazardly kept, or road may be bad as the shaftings 
rattled. I do not know how the shaftings were tied. I did not go'to the spot 
because I did not want to see a ghastly scene and no useful service will be served 
if I went without help. I do not know if Perumal ran to the spot. There were 
workers on the road doing repair work. The'lorry was passing towards by back. 
So I could not sec it till it went past me. . I did not see it when:the ‘accident 
occurred.” 7 


P.W. 9 Shahul Hameed was the Supervisor in Addisons Fire Service. He 
went to the place of accident as desired by P.W. 5. He went with his fire engine 
and men to the spot. His evidnce is: i . 


“JT saw a man between two iron bundles. Some iron rods lay scattered. 
There were three bundles in the lorry. Seven iron rods lay scattered. It 
was an open lorry. It had no sidings. The iron rod were fastened to the lorry 
by ropes. Both his legs had been crushed.” ‘ 

In cross-examination it was elicited: ae: 

“Each bundle contained seven rods. There were four bundles on the: road. 
A rod was three inches in diameter. The injured was found about 30 to 40 feet 
behind the lorry. To Court: The lorry had no planks or poles’ on any of its 
sides. But it had rings on sides. The rope was }?”-thick............ . The 
road at the place of accident was of red earth.” 


P.W, 10 is the Sub-Inspector of Police who received intimation at 11-30 a.m 
and went to the spot at 1 P.M. He has drawn a sketch of what he observed.at the- 
scene of occurrence, which finds a place in the records. His evidence is this: 


“The road was 42? 4”. MSZ. 4627 lorry was parked on the road about 
50 feet from the junction of the main road. (What he calls as the main road is 
the east to west road inside the compound). Three bundles of steel shaft lay- 
4 or 5 feet behind the lorry. Blood marks were found 51” 3” south from the front 
portion of the lorry. It was facing north. Four bundles of shaft were in the- 
lorry. The road is unmetalled. Ropes were foundsnapped. It was an open. 
type lorry. It was a straight road. It was dry.” = 


In cross-examination, this was what was elicited: 


“ I recorded the statement of the driver in my handwriting. There were no- 
poles to the sides of the lorry. But there were ropes. The rope was 4” thick. 
Tt was an ordinary one. Ropes had snapped and hanging on the sides.” * 


The evidence of P.Ws. 9 and 10 may be summarised thus: Nallan Naicker 
was found crushed as a result of some of the iron shafts which had fallen down from 
the lorry. He was about 30 to 40 feet behind the lorry; to be exact, about 51” 3% 
south of the front portion of the lorry. The place was in the north-south road with 
a width of 42? 4”. 


The evidence of P.Ws. 5, 9 and 10 is, in my opinion, sufficient to show that the 
driver of the lorry had driven the vehicle at aspeed which must be considered excessive 
in that context. P.W. 5 had no doubt that the speed was excessive that he appre-- 
hended that there would be an accident. The very fact that the.iron shafts slipped 
down from the lorry and that the lorry stopped fifty feet from the main road also- 
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shows that the lorry had been travelling at an excessive speed. In this connection, 
my attention has been drawn to a table at page 42 of Bingham’s Motor Claims 
Cases, Vth Edition, a portion of which I quote: 


“* The Highway Code gives the following stopping distances in perfect conditions 
that is, good weather, broad day light, good dry roads: 


Overall 
Speed. : Thinking Braking stopping 
m.p.k. distance. distance. distance. 
30 30 ` 45 75 
20 - 20 20 40 


According to the above table, it is reasonable to infer that the lorry must have 
been Dare n at a speed of twenty miles an hour. At this stage, an argument 
has been-put forward that it would not be right to assume that the lorry had to 
travel 51 feet to come to a halt. It'is urged on behalf of the respondents that it is 
possible that the lorry driver began applying the brakes only after realising that the 
man had fallen down and on that reasoning, it is urged that the lorry must have 
been-_travelling only at a speed of ten miles an hour. It seems to me that this is 
only a pure guess. In the absence of the evidence of the driver, I think the infe- 
rence which I have drawn is the proper inference, since it takes into account the 
evidence of P.W. 5. There can be no doubt that if anybody had to examine the 
driver, it was the first respondent who had to do it. It is unreasonable to expect 
the appellant to have examined the driver. The appellant had let in sufficient 
evidence prima facie to show that there was negligence on the part of the driver, and 
in order to rebut that inference, it was the owner who had to examine the driver. _ 


The Claims Tribunal, in my opinion, failed to draw the necessary inference 
from the above circumstances. The Tribunal after discussing the evidence of 
P.W. 5 says that it is not possible to infer any rash or negligent driving on the part 
of the driver from the evidence of this witness. I cannot agree. On the evidence, 
it seems to me that the proper inference is that the driver was driving the vehicle at 
an excessive speed, and was guilty of negligence and it is that negligence in driving 
which has resulted in the fatal injuries to Nallan Naicker. The respondents relied 
on Exhibit R. 2 which is the opinion expressed by the Chief Assistant State Prose- 
cutor that the driver need ‘not be prosecuted and that the case was one of pure 
accident. It is needless to observe that this opinion cannot bind the Claims Tri- 
bunal or this Court. I should, however, add that, the deceased was also partly 
at fault in sitting on the top of the iron rods. But, in my opinion, that is only a 
factor which will mitigate the damages and cannot absolve the first respondent of 
his liability for the negligence of the driver. i . 


I now proceed to the next question, namely, whether the place where the 
accident occurred was a public place within the meaning of section 2 (24) of the 
Act, and if it was nota public place, whether the second respondent will not be 
liable. The definition in section 2 (24) has already been extracted. ‘It is clear 
from the definition that the:criterion is whether the public have a: right of access to 
the place; and it will not be a public place merely, if as a matter of fact, the public 
have access. Applying thetest to the evidence in this case, it is clear that the place 
is not a public place within the meaning of the definition in section 2 (24). The 
evidence of P.W. 5 is: 


. “ My organisation is in Huzur Gardens, Sembium, which is 93 acres in extent. 

There are 8 or 9 companies belonging to. Amalgamations Ltd., Madhavaram 

High Road is the main road for our compound. The lorry travelled 24 furlongs 
` after branching from Madhavaram High Road. The lorry was gonig to Shardlow 
dia) Ltd. It had to go for 100 yards, take a turn to the right and go one 
long to reach Shardlows. I am employee of the company-from 1949. There 
are two gates in Madhavaram High Roard. There are watchmen at both the 
gates. All-lorries that came in have got to be permitted to go in.” : ; 
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Thus the evidence is that Huzur Gardens is a private property and there are 
eight or nine companies there belonging to Amalgamations Ltd. by whom the road 
is kept, that there are watchmen at two getes facing Madhavaram High Road and 
that lorries have got to get the permission before they could enter. Though noth- 
ing is said about the members of the public requiring permission, it is a reasonable 
inference from the.evidence that the members of the public also require permission 
before they could enter. Thus, on the evidence, it is clear that the public have 
no right as such to enter the premises. l 


Sri P. P. Selvarajan, the learned Counsel for the appellant, has cited a number 
of decisions where it was held tbat a place would be a public place if, as a matter 
of fact, the public were having access to the place. But in those cases, there is 
either no definition or if there was any definition, it did not lay down the test of 
right of access to the public, and it was enough if, as a matter of fact, the public 
were having access to the places. From this point of view, .it is unnecessary to 
discuss the cases in, detail, and it-is sufficient to note them. The decisions are: - 
O'Brian v. Trafalgar Insurance Ccmpany Ltd.1, Bugge v. Taylor*, Chuttan v. State®, 
State v. Dohana Jamnadas*, and State v. Cherian Secarich®. 


Sri P. P; Selvarajan put forward a contention thet it is not open to the-Insurance 
Company to take up this defence because that is not one of the defences enumerated. 
as being open to them in section 96 (2) of the Act. The argument has no force 
because, before section 96 (2) comes into play, the liability of the insurence company 
must arise under section 95 (1) (b); and if under section 95 (1) (b) they are not 
liable on the ground that the vehicle was not used in a public place as defined in 
the Act, section 96 (2) does not come into play at all. Otherwice, it would mean 
that section 95 (1) (6) making a reference to ‘ public place’ would be a dead 
letter. It is significant to note that section 96 (1) itself speeks of the policy required 
to be issued under clause (b) of sub-section (1) of section 95. : 


The question that remains is the quantum of compensation. The evidence as 
accepted. by the Claims Tribunal is that the deceased wes earning about Rs. 5 per 
day. After allowing for his own food and clothing, he could provide Rs. 2-50 nP. 
per day to his family which worked out to Rs. 75 per month. ` It was pointed out 
that at this rate, the claim for 25 years would amount to Rs. 22,500 but the claim 
was restricted to Rs. 15,000. The deceased was aged about 39 years. The 
Tribunal observed: : ; TE 


“Thero is no knowing if the deceased would have lived for 25 years more. There 
is also no knowing if the deceased would have had a predominantly happy life 
during the rest of his life had he not died in the accident. In this state of evidence, 
the quantum of compensation can be mostly a guess woik. In my opinion an 
amount of Rs. 10,000 will be a reasonable compensation trking into considera- 
tion that a lump sum has to be given which will alko produce some interest.” 


: Itseems to me that a further reduction in the quantum of compensation will have 
to be mede for the following reasons: The Tribunal proceeded on the assumption 
that the deceased would earn Rs. 5 per day for all the thirty days in the month. 
This leaves out of account the holidays end the fact that—according to the owner’s 
evidence—he was only a casual labourer and wes not entitled as of right to work 
every day in the month. Further, some reduction will also have to be mede in 
view of the fact that the deceased was himself negligent in sitting on the top of the, 
iron shafts. I would therefore reduce the amount of compensation to Rs. 6,500 
(six thousand five hundred). In view of my finding that the Insurance Company 
will not be liable to pay, this amount will be paid by the first respondent. The 
appeal is allowed. In the circumstances of the case, ]-meke no order as to costs.’ 





Y.S. : — ` Appeal allowed. 
1. (1945) 61 T.L.R. 225. 4. 1961 (2) Cr.LJ. 638: AIR. 1961 Guj. 182. 
2 (1941)1KB.198. * 5. (1966) M.LJ. (Cr.) 742: AIR. 1967 Ker, 
3. (1954 ALLJ. 487. 106. : A 


T 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE M. NATESAN. j 
Lakshmiammal ~~ .. <Appellani* 
y. - y 
Sivakamu Natesan .. Respondent. 


Madras Clty Tenants’ Protection Act (II of 1922), section 9—Protecticn vrcer ‘a cilelle 
to tenants and not licensees—Lease and licerises—Interchangecble—Inacec€ m 101 1— 
When creates a new tenancy. ` =~ i l a 


` Ttis clear that the enabling provisions of section 9 of the Madras City Tenants’ 
Protection Act are applicable only to tenants and not to mere licensees. The 
fact that the defendant was occupying the land belonging to the plaintiff does 
not necessarily mean that the defendant is a tenant under the plaintiff. The 
plaintuf ma have permitted the defendant tó use the land and hand it over to 
the plaintif whenever required without intending to confer on the defendant an 
interest in the land and make the defendant a tenant. The fact that the defendant 
has put up a temporary construction, suchas a hut, does not make any difference 
as even a licensee may be permitted to. put up such construction. ~ i 


Whether an agreement creates between the parties the relationship of landlord 
and tenant or merely that of licensor and licensee, the decisive consideration is 
the intention of the pee: In the absence of a formal document the intention 
of the.parties might be inferred from the circumstances and conduct of the parties. 
The mere necessity of giving a notice to a licensee requiring him to vacate the 
licensed premises would not indicate that the transaction is a lease. 


If a servant is given a personal privilege to stay in a house for the greater con- 
venience of his work and it is treated as part and parcel of his remuneration, then 
he is a licensee, even though the value of the house is quantified in money. 


` It is a rule of general application that the law does not impute intention to’ 
enter into legal relationship where the circumstances and the conduct of the 
parties negative any intention of that kind. In a suit to recover possession of 
immovable property.on the basis of lease and license, if the Court can find the 
true and real relationship between the parties, notwithstanding the ornamentation 
or exaggeration of the parties, the Court should give relief according to law. 


When once it is found that the person in occupation is a tenant antl his tenancy 
is governed by the provisions of the City Tenants Protection Act at the- relevant 
date, the mere increase in the rent subsequently by itself does not necessarily 
bring about a new tenancy so as to deprive the tenant of the benefits of the Act. 
It.is not every alteration of rent, even if it be by agreement between the parties, 
that necessarily bring about a fresh tenancy.. The question is one of inference 
from the facts and circumstances of the particular case, whether the parties intend- 
ed, by the new term as to the rent, to put an end to the old tenancy and create 

_& new tenancy. j 


S. A. No. 631 of 1964.—Appeal against the Decree of the City Civil Court 
(Additional Judge) Madras in A Suit No. 32 of 1963, preferred against the 
decree of the Court of the Second Assistant City Civil Judge, Madras, in Original 
Suit No. 999 of 1961. 


- A 
_C.R.P. No. 2360 of 1964.—Potition under section 115, Civil Procedure Code, 
praying the High Court to revise the order of the Additional Judge, City Civil 
Court, Madras, dated 15th January, 1964 and made in C.M.A. No. 43 of 1963 
(I.A. No. 855 of 1961 in O.S No. 999 of 1961 on the file of the IT Assistant Judge, 
City Civil Court, Madras). 





` ÆSA. No. 631 of 1964 and 
C.RP, No. 2360 of 1964. Blt July, 1968. ° 
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: S. Henry Victor, for Appellant. 


A. R. Krishnaswamy, for Respondent. 
The Court delivered the followmg 


JUDGMENT.—The second appeal and civil revision petition arise out of a suit 
in ejectment filed by the respondent before the Second Assistant Judge, City Civil 
Court, Madras. The defendant in the suit, who is the appellant in the second 
appeal and petitioner in the civil.revision petition, in defence, claimed the benefits 
conferred on a tenent of land under the as City Tenants Protection Act (III 
of 1922) and, by I.A. No. 855 of 1961, applied under section 9 of the Actfor purchase 
of the plaintiff’s right in the suit land. The decree in ejectment granted and dis- 
missal of the application under the Act by the trial Court were confirmed on appeal 
by the Additional Judge, City Civil Court, Madras.- The second eppeal is directed 
against the decree in the suit and the civil revision petition is from the order of 
dismissal of the appeal against the trial Court’s Order in I.A. No. 855 of 1961. 


There is no dispute about the title of the plaintiff to the suit plot No. 6, 
Dr. Nair Road, T. Nagar in the City, stated to measure about six grounds. The 
suit land abuts Jagadambal Street on one side and Dr. Nair Roed on another. It 
was the plaintiff's case that, when the watchmen of the property vacated the hut on 
the land in 1951, she permitted the defendant to occupy the hut free of rent on the 
understanding that it should be vacated whenever the plaintiff required. The 
plaint averred that, in 1959, when the plaintiff called upon the defendant to vacate 
the hut so thatshe could put up.a construction on the property, the defendant failed 
to vacate the same and proceeded to put up further huts. There have been exchen 
of notices between the parties preceding the suit. The plaintiff's case is that t 
defendant is a licensee without any interest in the land. The defendant plea 
that she is not a licensee, but a tenant of the Jand and that she put up the superstruc- 
ture. Her case is that she became a tenant of the lend about 15 years previously 
that is, in 1945 or 1946, on a monthly rent of Rs. 3, that the rent was raised to 
Rs. 5 per month in 1958 and then to Rs. 6 in 1959, and that the rent was deducted 
from the price of milk which was supplied by the defendant to the plaintiff. There 
is evidence that the defendant has built a small cattle yard on the land, and that 
she is a milk vendor. That the defendant has been supplying milk to the plaintiff, 
is admitted by P.W. 1, nephew of the plaintiff. The documentary evidence consists 
of notices that pessed between the parties, the payment of licence fee by the defen- 
dant in 1956-57 to the Corporation of Madras and vouchers for return of money 
orders sent as ground rent by the defendant to the plaintiff in the beginning of 1961. 
The Second Assistant Judge, from the attendant circumstances referred to by him, 
inferred that the defendant was not a tenant but licensee of the pleintiff, and that 
she was not entitled to the benefits under the City Tenants Protection Act. The 
Second Assistant Judge, having regard to theevidence and a conviction ‘of the defen- 
dant in 1947 for keeping cattle in Dhanikachalam Chetti Road, rejected the defen- 
dant’s case that she entered on the suit Jand-in 1945 or 1946. He would find that 
the defendant did not occupy the suit land prior to 1951, and he accepted the case 
put forward by the plaintiff, that the defendant must have occupied a hut on 
the land in 1951. f f ; 


: Alternatively the Second Assistant Judge held that, as the rent had been raised 
in 1958 and 1959, subsequent to, 1955 a fresh tenancy had been created after the 
amendment of the City Tenants Protection Act in 1955. As the amended Act 
applied only to tenancies subsisting on the-date of the amendment even assuming 
that defendant was a tenant under the Act when the emended Act ceme into 
force, it was held that she was not entitled to eny relicf under the Act, es there wes 
termination of the original tenancy and creetion of a fresh tene ncy when the rent 
was yaried. On appeal, the learned Additional Judge, City Civil Court; would 
hold that the defendant was a lessee of the plaintiff, and that what was leased by 
plaintiff was a vacant site in 1951. He would hold that the superstructuré standing 
on the-land belonged to the defendant. However, he agreed with the learned 
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Second Assistant Judge that, as there was an increase in the rate of rent, à. new 
tenancy came into being, and the defendant lost the benefits of the City. Tenants 
Protection Act. 


Having heard learned Counsel on both sides, I am not satisfied that there has 
been a proper approach in the appellate Court with reference to either of the points 
‘that called for consideration. To teke up the first question whether the defendant 
was a licensee or lessee, the difference between a leese end licence is quite often 
subtle and the precise character of the relationship between the owner and occupier 
has to be determined having a conspectus of the entire case and circumstances 
obtaining at the time of the entry and the conduct of the parties.’ Certain guiding 
principles are to be found in the decisions and they have to be borno in mind in 
solving the problem. Also what commenced as license may later become tenancy 
and the converse is also possible. Both the parties in the case appear to have cxagge- 
rated their respectivo cases, very likely apprehensive of what the legal position might 
turn out to be. The defendant in this cese would state that she has been on the 
land from 1945-46. The plaintiff pleaded that the defendant came on the land 
in 1951 and occupied 4 hut on the premises, vacated by her watchman. While 
the trial Court accepted the plaintiff’s case in its entirety, the appellate Court 
having regard to the contents of the notice Exhibit B-1, would hold that the defen- 
dant did not occupy any hut belonging to the plaintiff, but that the defendant took 
the vacant site in the year 1951. The appellate Court would find that the defen- 
dant was a lessee, having regard to Exhibit B-1. The reasoning is that it was very 
unlikely that the defendant was allowed to occupy the suit property freo of rent, 
though it was remarked that there was nothing improbable in the supply of milk 
‘the defendant to the plaintiff. The learned Additional Judge seems to have 
uven of the view that, once there is a payment of rent, the relationship is that of 
lessor and lessee. But it will be presently seen that the payment of rent for occupa- 
tion call it rent or any other name is not an unfailing test. 


The learned Additional Judge has posed the question for consideration on 
this aspect of the case thus : : 


“ Whether the defendant was a licensee in respect of the hut marked A in the 
plaint plan or whether the defendant was a lessee in respect of the site and 
` whether she constructed the huts A, B end C?” 


Here the learned Additional Judge ignores that, even if what had been occupied by 
the defendant under the plaintiff was land only it does not necessarily follow that 
the relationship was that of lessor and lessee. The plaintiff could have permitted 
the defendant to use the land and hand it over to her whenever she required the 
same, without intending to confer on the defendant an interest in the land and make 
her a tenant. We are not concerned with the attitude adopted by the defendant 
subsequently. Even a licensee may be permitted to put up temporary construc- 
tions, like the huts in this case. 


Learned Counsel for the plaintiff contends that here is a case where valuable 
building sites have been acquired by the plaintiff for. construction purposes, and 
that it is extremely unlikely that she world create an interest in the property in 
the defendant and permit her to put up structures thereon as a tenant, which would 
interefere with her constructing buildings on the property as and when she desired. 
Learned Counsel submits that, having regard to the facts and circumstances of the 
case, one should not readily impute to the plaintiff an intention to create a tenancy. 
The argument is that, as there is no document evidencing the precise relation- 
rhip between the perties cnd the decisive consideration as to the nature ott rele- 
tionship is the intention of the partics, the intention hes to be ascertained on a consi- 
deration of ell the ettendant circumstances £ nd they negative en intention to create 
a lease. In this rcgard, Counsel would urge that edmittedly no rent was prid in 
cash by the deendant, ‘that the defendant was supplying milk to the plaintif, and 
that the defendant’s case is merely that a sum of Rs. 3, later on Rs. 5 or Rs. 6 was 
being adjusted against the cost of milk supplied by her to the plaintiff. It js sub- 
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mitted that, having regard to the relationship between the parties, the plaintiff who 
had no immediate use of the land would have only permitted its user by the defen- 
dant as a licensee without conferring any interest on her, as that would assure to 
the plaintiff a person to watch the property from trespass by others, apart from creat- 
ing an obligation with reference to the supply of milk. Per contra, Counce ' 
the defendant would argue that, whore there hes been exclusive occupation b 
defendant of the land putting up structures thereon the presumption should be 1u 
favour of tenancy and not of license. The learned Additional Judge for his con- 
clusion seems to lay some stress on the fact that Exhibit B-1 required the surrender 
of possession of the vacant site, free of the superstructures within 15 days of the 
receipt of the notice. I may at once state that the mere fect that a notice has been 
issued to the occupant to vacate within a given period will not by itself mako tho 
relationship as that of lessor and lessee, if in fact it is not so. It may also be noted that 
the notice does not terminate the occupation with the end of a calender month. 


In M. N.Clubwala v. Fida Hussain Saheb, the Supreme Court enunciates certain 
guiding principles thus :— . 
“ While it is true that the essence of licence is that it is revocable at the will 
of the grantor the provision in the licence that the licensce would be entitled to 
a notice before being required to vacate is not inconsistent with a licence. In 
England it has been held that a contractual licence may be revocable or irrevocable 
according to the express or implied terms of the contract betwecnthe parties. 
It has further been held that if the licensce under a revocable licence has brought 
property on to the land, he is entitled to notice of revocation and toa reasonable 
time for removing his property, and in which to mrke arrangements to carry on 
his business elsewhere. (See Helsbury’s Laws of England, 3rd Edition, Vol. 23, 
page 431). Thus the mere necessity of giving a notice to a licensee requiring him 
a vacate the licensed premises would not indicate that the transection wes a 
ease.” : 
In the same case it is said: 


“ Whether en agreement creates between the parties the relationship of land- 
lord and tenant or merely that of licensor and licensee the decisive consideration 
is the intention of the parties. This intention has to be ascertained on a consi- 
deration of all the relevant provisions in the agreement. Jn the absence, however 
of a formal document the intention of the parties must be inferred from the 
circumstances and conduct of the parties.” 


I may refer elso to enother recent decision of the Supreme Court in B.M. Lall y. 
Dunlop Rubber Co.,*. It is sufficient to set out the heed note of the decision in the 
A.LR. report which succinctly gives the principles necessary for consideration 
here: 3 i f 
“ A lease is the transfer of a right to enjoy the premises, whereas a licence is a 
privilege to do something on the premises which otherwise would be unlawful. 
If the agreement is in writing, it is a question of construction of the agreement 
having regard to its terms and where its Janguege is embiguous, having regard 
to its object, and the circumstences under which it was executed whether the 
rights of the occupier are those of a lessee or a licenree. The transaction is a 
. lease, if it grants an interest in the lend; it is-a license if it gives a personel privilege 
with no interest in the land. The question is not of-words but of substence end 
the label which the parties choose to put upon the transaction, though relevent, 
is not decisive. The test of exclusive possession is not conclusive, though it is a 
very important indication in fevour of tenency. If a servent is given a personal 
privilege to stay in a house for the greeter convenience of -his work, end it is 
treated as part end parcel of his remuneration; then he is licensee, even though 
the value of the house is quantified in money, but if he is given an interest in the 
1. (1964) 2 S CJ. 448: (1964) 2 M.L J (8.C.) 2. (1968) 1 S.C-J. 644: (1968) 1 S C.R. 23; 
83: (1964) 2 An. W.R. ) 83:(1964)6S.CR. ALR, 1968 S.C. 175, | 
642: A.LR. 1995 §.C. 610 at 614, : 
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land, separate and distinct from his contract of service, at asum properly to .be 
regarded as a rent, then he is a tenant, and none the less a tenant because he is 
also a servant.” : 


oference may also be made to Associated Hotels of India Lid. v. R. N. Kapvr}, where 
Subba Rao, J., (as he then was) observed that, if under a document a party gets 
exclusive possession of the property, prima facie he is considered to be a tenent, but 
that circumstances may be established which negative the intention to create a 
lease. Having regard to these decisions, Counsel for the plaintiff submits that the 
relationship between the parties in this care is that of Jicenror end licensee. It is 
submitted that the plaintiff, evidently envisaging the convenience that would enure 
to her by the defendant her milk vendor occupying the land, permitted the occupation 
of the land by the defendant and nothing more. Learned Counsel points out that 
the extent of the land involved is large—about six grounds—that the plot has been 
fenced with barbed wire and that the defendant is admittedly enjoying only a small 
portion. Learned Counsel contends that, when under Exhibit B-2 the defendant 
was informed that she would be held liable for the barbed wire fencing found mis- 
sing in various places, the reply of the defendent was that she had nothing to do 
with the missing barbed wire used for fencing in the plot. The suggestion is that 
the defendant had no exclusive occupation of the plot in question. Even the admit- 
ted deduction from the price of the milk supplied as consideration for. the occupa- 
tion—it is pointed out—is negligible. Coming to the question of rent, neither in 
Exhibit B-1 nor in Exhibit B-2, notices issued by the plaintiff, was any claim for the 
rent made. When replying to Exhibit B-1 by Exhibit A-1, the defendant, though 
she claims to be a tenant for over 15 years, does not say that she had been paying 
any rent—not even that the rent was being adjusted towards the cost of milk supplied 
by her to the plaintiff. In this notice Exhibit A-1 the defendant clainis to be using 
the land ‘constructing a small superstructure thereon for residential purposes and 
also a small cattle yard for tying her cattle. The notice Exhibit A-1 wes given by 
Counsel on 21st June, 1960 in response to Exhibit B-1 by the plaintiff dated 9th 
March, 1960 after a lapse of three months. Exhibit B-2 dated 10th October, 1960 
evoked the reply Exhibit A-2 dated 10th December, 1960 from the defendent’s 
Counsel. In Exhibit A-2 it is stated that the defendent hed been paying a rent of 
Rs. 6 per month for a portion of the land, over which the defendent hes construc- 
ted the superstructure for her residence and alto a cattle yard. She has pleaded in 
her written statement that, after plaintiff stopped purchasing milk towards the 
end of 1960, she sent the rent by money orders. These money orders are menifestly 
after disputes has arisen between the parties end the defendant héd set up her right 
under the City Tenants Protection Act. There moncy orders have not been deli- 
vered to the plaintiff, and one finds in these money orders, for the first time, 2n 
attempt to get an acknowledgment from the plaintiff that the amounts were sent 
for ground rent. These money orders being recent have to be ignored, as of no 
evidentiary value in the circumstances. We do not have clear evidence as to the 
manner of payment of rent, subsequent to the notice Exhibit B-1 issucd by the 
plaintiff. There appears to have been some perronel talks between the parties, 
as brought out in the notices and evidence. Payment and acceptance ot rent is 
certainly of great weight, if established; but as stated alregdy it is not decisive of a 
tenancy, where it can be otherwise explained. A perron’s milk supplier may be 
accommodated, if she is suffering for want of proper accommodation for herself and 
her cattle. The owner by providing accommodation to the milk supplier would 
assure to herself better service. Accommedetion may be provided or permirsion 
granted to occupy land as a personel privilege. As said alree dy in these matters, 
one has to strive to find the true relationship by getting at the intention of the perties. 
The following rule enunciated by Greene, M.R. in Booker v. Palmer*, is tetter torne 
in mind when ascertaining the true intention. - 


; at (1960) S.C.J. 453; (1960)1 S.C.R. 368 at- 2. 41952) 1 All E.R. 1199, 
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“* Theżte is one golden rule which is of. very general application, nami ely, that 
the law does not impute intention to enter into legal relationship where the circum- 
stances and the conduct of the parties negative any intention of the kind.” _ 


It seems to me that neither of the parties, when they adduced evidence in this case, 
nor the Courts below have kept before themselves the principles above set out from 
the decided cases-in coming to their conclusion as to the true relationship between 
the plaintiff and the defendant in the matter of latter’s occupation of the plaintiff’s 
land. Also neither the plaintiff nor the defendant should be penalised for over- 
stating their case and putting exaggerated versions. If the Court cen find the true 
and real relationship between the parties, notwithstanding fome ornementation 
some exeggeration and some trappings in the cas s of the parties, the Court should 
give relief according to the-rights found. 


I shall next teke up for consideration the other point, on which the Courts 
below have concurred—creation of a new tenancy between the parties once in 1958 
and again in 1959, with the raising ofrentfrom Rs. 3 to'Rs. 5in 1958 and from Rs. 5 to 
Rs. 6 in 1959. This question atises, if it is found that the relationship between 
the plaintiff and defendant, when the defendant occupied the land in 1951, was 
that of landlord and tenant. Then on the amendment of the City Tenants Pro- 
tection Act by Act XIX of 1955 in September, 1955, the defendant beceme a tenant 
entitled to the benefits of the Act. But the protection, afforded by the Act is limited 
to tenancies of land created before the amendment. If there has been a fresh 
tenancy in 1958 or 1959, the Act would not be applicable to the subsequent tenancy. 
This principle the Courts below epplied to this case holding that the variation of 
the rent resulted in the creetion of new tenancies. But it is not every.alteration of 
rent—be it by agreement between the parties—that necessarily brings about a 
fresh tenancy. -This question has been considered by me recently somcwhat in 
extenso in Nasa Naicker v. Arumugha Naicker1, where I pointed out that no new 
tenancy necessarily follows an increase in rent. The circumstances of a case may be 
such.that an increase in the rent by itself brings about & new tenancy. The question 
is one of an inference from the facts and circumstances of the particular cese, the 
Court having to infer whether the parties intended, by the new terms as to the rent, 
to put an end to the old tenancy and create a new tenancy. ' 


In my view, both the questions involved in this case require fresh determination 
in the light of the principles indicated above. The cases have therefore to be reman- 
ded back to the lower appellate Court for fresh disposal, in the light of the obser- 
vations made in this Judgment. If the parties desire to adduce fresh evidence, this 
remand order does not preclude them from doingso. In the result the second 
appeal and civil revision petition are allowed. The decree and judgment in A.S. 

o. 32 of 1963 and the order in C.M. A. No. 43 of 1963 on the file of the 
Additional Judge, City Civil Court; Madras are set aside and the cases aro 
remanded back to the Additional Judge for fresh disposel. The Court-fee paid 
in the memorandum of second appeal will be refunded. The parties will hear 
their respective costs in this Court No leave in the second appeal. ‘ 


R.M. De Xe : . Cases Remanded. 


1. (1968) ILR. 3 Mad. 776. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE K. WEERASWAMI AND MR. JUSTICE T. RAMA- 
PRASADA RAO. i 
Asea Electric (India) Private Ltd. and others «e Petitioners* 
v. i ; 
The Joint Commercial Tax Officer, Harbour Division-1, Madras-1, ; 
and others - »» Respondents. 


Madras General Sales Tax Act (I of 1959)—Tax paid under mistake of law—Right oy 
the assessee to refund—When could be enforced through writ proceedings. 


Constitution of India (1950), Article 226—Proceedings undei —Werson aggrieved —If shcula 
be a party to the original proceedings—Stranger to procedings cggiiercd by oida — 1} 
could seek the remdy of writ. 


It is now well established that if an assessee has paid tax, though volvntarily, 
but by misteke of law, he is entitled to ask for refund of such tax by means of a 
- petition under Article 226 of the Constitution. Where a tax is levied by misteke 
‘of law, it is ordinarily the duty of the State, subject to any provision in the‘law 
relating to sales-tax, to refund the tax. No question of estoppel would arite when 
the mistake of law is common to both the parties. Ifrefundis not mede, remedy 
through Court is open subject to the same provisions, if any, and the period of 
limitation, namely, three years from the date when the mistake becomes known 
to the person. 


Where subsequent to an assessment and payment of the tax for any particular 
year Supreme Court held that the turnover of the return included in the assess- 
ment is not liable for tax, the assessee will be well within his rights to claim refund 
on the ground of payment under niistake of law. The period of limitation will 
count from the date of the decision which had held the levy unauthorised. The 
relief cannot be refused merely on the ground that the facts have not been fully 

‘investigated so as to apply the law as a result of which the refund is claimed. 
In such cases either a report will be called for from the authority concerned 
containing its findings on the question or the matter will be remitted to such 
authority with a direction to investigate, the facts and decide the question accord- 
ing to the law laid down by the Court. 


A purchaser who has paid the tax to the dealer, who in turn paid it to the State, 
will not normally be a party to the assessment proceedings. Can such a person 
claim to be aggrieved by the order of assessment and maintain a petition to quash 
the same? As a general proposition it may be recognised thet a party aggrieved 
need not necessarily have been a party to the original proceedings. Certiorari 
being a discretionary remedy, is not confined to the parties before the Subordinate 
Tribunal, but would extend to any person aggrieved, including a stranger. But 
the question whether a‘particular person is an aggrieved party is closely bound 
up with the particular facts of a case. The above principle will apply to cases 
or dependent orders where the grant of relief to one will involve a deni.l to the 
other. Under the Sales Tax Acts the dealer is of course entitled to pass on the 
tax liability on him to the purchaser and reimburse himself. But on that account 
the purchaser does not become liable to pay the tax as an assesses under the Act. 
If the purchaser pays the tax to the dealer he does so under the’. mtract between 
him and the seller and he may not be regarded as a person aggrieved who can by 
himself maintain an application for the issue of a writ of certiorart. 

(Case-law referred—facts explained). 

Petitioners under Article 226 of the Constitution of India, praying that in the 

circumstances stated therein and in the affidavits filled therewith, the High Court will 


——— 





* W. P. Nos. 3441, 3923 and 3924 
of 1967 and 1046 of 1968, 14th October, 1968. 
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be pleased to issue writs of certiorari calling for the records connected with the order 
of the first respondent in -M.G.S.T. 29/65-66 dated 15th November, 1966 (in W.P. 
No. 3441 of 1967) ; (2) M.G.S.T. No. 919/64-65 dated 8th February, 1966 on the 
file of the respondent in W.P. No. 3923 of 1967; (3) G.S.T. 2004/65-66 on the file of 
the first Respondent in W.P.No. 2924 of 1967; (4) M.G.S.T. No. 2486/64-65 dated 
31st July, 1965 on the file of the Respondent in (W.P.No. 1046/68 ) end to quash 
the orders therein in respect of the disputed turnover of (1) Rs. 6,60,239-66, the tax 
assessed thereon being Rs. 42,915-58 (W.P.No. 3441/67), (2) Rs. 2,95,330 the tax 
assessed thereon being Rs. 16,230 (W.P.No. 2923/67), (3) Rs. 1,23, 0.59-12 and the 
tax assessed thereon being Rs. 7,308-80 (W.P. No. 3924/67), (4) Rs. 1,02,549-20 on 
which the tax was Rs. 5,301-33 (W.P.No. 1046 of 1968). . 


V. K. Thiruvenkaiachari for C. Harikrishnan, for Petitioners. 
The Assistant Government Pleader, for Respondents. 
The Order of the Court was made by 


Veeraswami, J.— These petitions for certiorari by different assessees raise a common 
point and have, hence, been heard together. It will suffice to notice the facts in the 
first of these petitions, to determine the main questions. The Asea Electric (India) 
Private Limited, paid a sum of Rs. 42,915-58 as tax at six per cent on the turnover of 
Rs. 6,60,239-66, being the value of machinery imported from Sweden and sold to 
Bharat Heavy Electricals Limited, under a permit therefor issued to the latter by the 
Assistant Controller of Imports, under the Import Trade Control Regulations. 
The permit was dated 12th November, 1964. According to the terms of the contract 
between the parties, the seller was paid 90 per cent of the invoice value and the sales- 
tax in full when presenting the invoices to the purchaser. That was on 4th February, 
1966. A second invoice also was presented on 24th March, 1966. The assess- 
ment was on the combined values under both the invoices. The seller, in its return 
for the year 1965-66, showed the turnover as chargeable to tax and did not claim any 
exemption, on the ground that it related to import sales of the goods. On 18th 
January, 1966 the Supreme Court:decided Khosla X Co. (P.) Ltd. v. Deputy Commis- 
sioner of Commercial Taxes1. If the facts, as stated in the affidavit in support of the 
writ petitions, are correct, there can be no doubt that, in view of this decision, the 
gales would not attract tax. 


The purchaser is a wholly Government-owned company, with its registered 
office at Delhi, and having some of its units in tho State of Madras. -After Khosla 
V Co. (P.) Lid. v. Deputy Commissioner of Commercial Taxes}, ceme to its notice, it 
instructed its units to claim refund of the relative taxes, not exigible under the law, 
from the respective sellers. The seilers co: nded with the Department at 
different stages, but in vain. Eventually, the sellers and the purchaser have joined 
in filing the petition for quashing that part of the assessment of the sellers, which 
related to the said transactions. The facts in the other petitions are similar, except 
for the fact that they are by different assessees and the figures of the turnover and 
actual tax levied, are also different. 


Ya, 


As we said, if the transactions bear the character which the petitioners claim they:': 
did, Khosin, & Co. (P.) Ltd., Y. Deputy Commissionerof Commercial Taxes}, would clearly ` 
apply to‘chem, with the result the import sales will be exempt from tax. It is 
well-established that if an, assesseo has paid tax, though voluntarily, but by mistake 
of law, he is entitled to ask for refund of such tax means of a petition under Article 
226 of the Consyeition. The leading authority, followed subsequently in several 
cases, is Sales TH Officer v. Kanhaiya Lal Makund Lal Saraf*, State of Kerala y. 
Aluminium Industries Lid.*, establishes two propositions : (1) where a tax is levied by 
mistake of law, it is ordinarily the duty of the State, subject to any provision in the 
law relating to sales tax, to refund the tax: no question of estoppel will arise when 

eS 


1. (1966) 2 MLJ. (GC) -81: - 2 (1959) 1 MLJ. ($C) 35: (1959) 1 An. 
An. W.R. be pe (1966) 2 sch. Ra, W.R. E 35 : (1988) 9 S.T C. 741. 
1966) 17 S.T.C. 473. nhs creas 
1959) S.CT. 53 (1959) S.CRe 1350 : 
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the mistake of law is common to both the parties ; and (2) if refund is not made, 
remedy through Court is open subject to the same restrictions and also to the period 
of limitation, namely, three years from the date when the mistake becomes faon 
to the person whọ has made the payment by mistake. The right to apply for refund 
in the instant cases arose on 18th Januery, 1966, when the Supreme Court decided 
Khosla & Co. (P.) Lid.v. Deputy Commissioner of Comme: cial Taxes ?, «nd the writ peti- 
tions have been filed well within the period of three years. A preyer for refund con- 
not be refused by Courts merely on the ground thet although the cherecter of the 
transactions prima facie appears, it had not beer fully investigated. In such a case, 
either a report will have to be called for from the authority concerned, containing 
its finding on the question, as was done in State of Kerala v. Ahaninivm Industries Ltd.* 
or the question remitted to such authority with a direction to investigate and 
decide it, in the light of the authority. ` 


The second petitioner being but a purchaser, who paid the tax not to the State 
but to the assessee, under the terms of the contract between them, the Revenue has 
taken the objection that the purchaser cannot maintain the petition for certiorari. 
That raises the larger question as to whether a pereon who has not been a party to 
particular proceedings, can claim to be aggrieved by the orders therein end maintain 
a petition to quash the same. As a general proposition, it may be recognised that a 

rty aggrieved need not necessarily have been a party to the original proceedings: 
11 Halsbury (Supplement), Paragraph 265: R.v. Thames Magistrates’ Court, ex 
parte Greenbaum’. ‘That case has been digested in 26 English and Empire Digest 
482 (1692). That covers a case of a person aggrieved by the refusal of borough 
council to register him as a registered street trader or to grant or renew an ennual 
licence or by the cancellation by a borough council of his registration as a registered 
street trader or by the revocation or variation by a borough council of an annual 
licence. Two street traders, both wishing to occupy a certain pitch in a street, 
applied to the borough council for a licence for it. The council decided in favour of 
one of them and the other appealed to the Metropolitan Magistrate against the ~ 
refusal of the licence to him. The person in whose favour the decision had been 
given was not a party to the appeal. The Magistrate reversed the order and then 
the other applied for an order of certiorari to quash the Magistrate’s decision. It 
was held that the petition lay, and this was on the view that certiorari wes a discre- 
tionary remedy and was not confined to the parties before the lower Court, but 
extended to any person aggrieved, including a stranger. But the question whether 
a person is aggrieved is closely bound up with the particular facts, and naturally, 
therefore, no general proposition can be laid down es a touchstone. Under the pro- 
visions of the Madras Sales Tax Act, the seller is no doubt enabled to pass on the 
tax liability on him to the purchaser. Butit should be remembered that it is by way 
of reimbursing himself and there is, on that account, no liability whatever to tax on 
the part of the purchaser. If the purchaser paid in such circumstances, it is as part 
of the contract between himself and the seller, in relation to the sale of goods. 
Whether, in such a context, the purchaser can be regarded as an aggrieved person, 
in our opinion, cannot merely rest on the fact that he is in a sense indirectly 
affected by the assessment of the seller to tax. This is not a case of a dependent order, 
in the sense the grant to one necessarily involves denial to the other. Tosuch-a case, 
as we are inclined to think, the principle of the citation from Halsbury and the 
English and Empire Digest, wil) have application. We doubt, however, whether 
the purchase can be regarded for the present purpose, an aggrieved person who 
by himself can maintain the petition forcertiorari. Fortunately, hggrever, the asseesee 
itself figures as a petitioner here and it, therefore, dispenses wit# the necessity of 
ourselves deciding the question finally. 


In the result, we allow the petitions, quash that part of the order of assessment in 
each of these cases, which charges to-tax the import sales, such as are covered by 





1. (1966) 2 MLL.J. (S.C.) 81 i, (1966) 2 ~° 2. (1965) 16 S.T.C. 689. 
An.W.R. c) 81: (1966) 2 3.CJ. 703: 3. (1957) 107 LJ. 184 (C.A.). 
(1966) 17 8.T.C. 473. 


I] DESA. BATHUDU Y. DILLI ACHARI. l . 635 


Khosla & Co. (P.) Ltd. y. Deputy Commissioner of Commercial Texes!, £nd direct the 
assessing ‘authority to investigate the character of the transactions cleimed to be 
import sales, in the light of the original or certified copies of the record 1clevent to- 
this question, to be filed by the relative assersces, and finally determine the tex liabi- 
lity for exemption of the transactions, in the light of Khosla & Co. ¢P.) Lid., v. 
Deputy Commissioner of Commercial Texes?. Jn the cvent of the érecesing authority 
coming to the conclusion that the transactions are covered by Khosla & Co. (P.) Lid. y. 
Deputy of Commercial Taxes? that authority will, of course, heve to 1cfund 
the relative tax to the assessee Concerncd. No costs in any of these petitions. 

R.M. i Petitions allowed. 


EN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. JustICE M.M. ISMAIL. 





V.C. Desa Bathudu’ -. Plaintiff * 


y. aosi 
P. Dilli Achari and others i .. Defendants. 


Hindu Succession Act (XXX of 1956), section 12, rule (2), section 15 (1) and section 16, 
rule (3}—Scope—Devolution of Property of a female Hindu dy; & intestate—No. 
Class Ior Class I heirs—No agnates of the of the female Hindu, but all clai- 
mants are cognates only—who is to be preferred—Degree of descent. 

The plaintiff is the brother of one Eswari Ammal, who died on 27th December, 
1965, intestate and with no children, while defendants 1 to 3 are the cons and. 
daughters of one Purushothama Asari, another brother of Eswari Ammal who 
died in 1961 and defendants 4 and 5 are the widow and daughter.of Doraisawmi 
Asari yet another brother of Eswari Ammal who died in 1950. The question of 
heirship to Eswari Ammal was brought in and tho allegetion of the plaintiff ig 
that he is the sole heir to Eswari Ammal, not because he happens to.be the 
brother of Eswari Ammal, but because he also heppens to be Esweri Ammal’s. 
husband’s mother’s brother’s son. In the written statement, the said defendants 
admitted the relationship of.the parties as stated in the plaint and also admitted. 
that the properties set out in the schedules to the plaint were the self-acquisi- 
tions of the deceased Eswari Ammaf. è 


The plaintiff is Eswari Ammal’s husband’s mother’s brother’s ton end that. 
relationship was admitted in the written statement and was not di uted. If that 
be the case, the plaintiff will be a cognate of the husband of Eswari I. There 
are no heirs of Class I or Class IT, in this cese of the husband of Eswari Ammal. 
It is not the case of the defendants that there is any egnate of the husband of: 
Eswari Ammal, with the result the property will have to go to the cognetes of the- 
husband of Eswari Ammal, under section 8 read with section 15 (1) (b) of the 
Hindu succession Act, 1956. Therefore, epplying rule 3 of section 16 the hoeirship- 
should be determined as if the husband of Eswari Ammal died immediately efter the 

` death of Eswari Ammal herself. In such a situation the plaintiff is a cognate of 
the husband of Eswari Ammal. Equally it mey be'said that defendente 1 end 3 to 
5 also are cognates of Eswari Ammal’s husband, they themselves being Eswari 
Ammal’s husband’s mother’s brother’s cons’ children. Therefore, if the plaintiff” 
and defendants 1 to 3 and 5 are cognates of the husband of Eswari Ammal, then 
the question arises, out of these, whether any one of them is cntitled to` succeed 
to the property in preference to the others or all of them are entitled to succeed 
to the property simultaneously. As far as the present cace is concerned, th: 
common ascent has to be traced to the parents of Eswari Ammel’s husband’s 
mother. Consequently, the degree of ascent is the same both for the plaintiff’ 


1. (1966) 2 MLLJ. (S.C.) 81: (1966)2An.W.R. 47. 
(8.6, 8171965) 2 scy, 703: Uses 17 S.T.C. 
*C.8.No. 20 of 1967. 13th Novem ber, 1968. 
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as well as defendants 1 to 3 and 5. Hence, it is only rule 2 of section 12 of the 
Act that will apply to the present case. Under that rule, though the degree of 
ascent is the same, s&s for as the descent is concerned, defendants 1 to3 and 5 
are one degree remote than the plaintiff because defendants 1 to 3 and 5 are the 
children of the brothers of the plaintiff. Consequently, it is the plaintiff who alone 
will be exclusively entitled to succeed to the properties of Eswari Ammal as 
‘cognate of her husband by application of rule 2 of section 12 of the Act. 


O.K. Nambiar and Venkataseshayya, for Plaintiff. 


M. Radhakrishnan, R. Muthukumaraswamy, J. Samuel, and A. S. Adaikalam, for 
Defendants. 


The Court made the following 


OrpER.—This is a suit for a declaration that the plaintiff, es the cole heir of 
Eswari Ammal, is entitled to- her estate consisting of the properties movable and 
immovable described in plaint ‘A’ and ‘B’ Schedules respectively, for a direction 
to the’defendants to deliver possession of the immovable properties described in 
-plaint ‘A’ schedule, for a direction to defendants 1 to 5 to deliver possession of 
the movable properties described in plaint ‘B’ schedule and for future mesne 
„profits of the properties described in plaint ‘ A’ schedule. 


- - The plaintiff is the brother of one Eswari Ammal, who died on 27th December, 
1965, intestate and with ` no children, while defendants [to 3 are the sons and 
daughters of one Purushothama Asari, another brother of Eswari Ammal who 
died in 1961 and defendants 4 and 5 are the widow and daughter of Doraiswami 
Asari yet another brother of Eswari Ammal who died in 1950. The other defendants 
are said to be tenants in possession of the immovable properties described in plaint 
“A? schedule. Admittedly at the time when Eswari al died, her husband 
had predeceesed her end as stated already she had no children. Consequently, 
thô question of heirship to Eswari Ammal was brought in and the allegation of the 

laintiff is that he is the sole heir to Eswari Ammal, not because he happens to - 
“be the brother of Eswari Ammal, but because he also happens to be Eswari al’s 
husband’s mother’s brother’s son. His case is that the properties described in 

laint ‘A’ and ‘B’ schedules were the properties of Eswari Ammal and they 
Ponga to her absolutely being her self-acquisitions and efter the death of Eswari 
Ammal, defendants 1 to 5 herein had taken possession of therc properties except 
„such part of the inmovable properties which is in the occupation of tenents and it 
is on these ellegations the suit hes been filed for the reliefs mentioned already. 


On 28th February, 1967, a written statement was filed on behalf of defendants 

1 to 5. I must straightway mention at this stage that defendants 2 and 3 were 

minors on the date of the institution of the suit and they were represented by the 

lst defendant, their elder brother. In the written statement, the said defendants 

admitted the relationship of the parties as stated in the plaint and also admitted 

that the properties set out in the schedules to the plaint were the self-acquisitions 

of the deceased Eswari Ammal. The only claim put forward im the written 

statement was that the mother’s son is not a heir at all to an intestate Hindu under 

-the Hindu Succession Act, and as such the plaintiff would not be a heir to the late 
Eswari Ammal’s husband, Bangaru Achari, and on the other hand the heirs to 
Eswari Ammal would be those in clause (d) to section 15 of the Succession Act, 

namely, the heirs of the father of Easwari 1, Changalvaroya Bathudu, and 

-therefore the properties of Eswari Ammal have to be divided into three equal shares 
and one such share should be allotted to the plaintiff, enother share to defendants 

1 to 3 and yet another share to the 5th defendant. The defendants’ further cese 

_ put forward in the written statement was that the Ist defendant is living in a portion 
of item No. 1 of plaint ‘A’ Schedule and the rest of the house is in the occupation 

of tenants and item-No. 2 of the plaint * A’ Schedule is wholly in the occupation 

.of tenants and therefore the defendants are not liable to pay mesne profits. It is 
also averred in the written statement that the defendants were always ready and 
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willing to have the properties divided and therefore the plaintiff should be directed 
to pay their costs. 
On these averments on Ist August, 1968, the following issues framed for trial: 


1. Is the plaintiff the sole heir of deceased Eswari Ammal entitled to the 
estate left by her exclusively ? 


2. Is the plaintiff entitled to only 1/3rdshare in the said estate as stated by 
defendants 1 to 5 in paragraph 2 of their written statement ? : 


3. What is the mesno profits the plaintiff is entitled to and from whom ? 
4. What is the proper order in regard to the cost of the suit ? 


Subsequently, on 11th September, 1968, application No. 1929 of 1968 was filed 
for declaring the 2nd defendant as a major on the ground that the 2nd defendant. 
was born on 15th July, 1948 itself. If that be the case, the 2nd defendant should 
have attained majority even on 15th July, 1966. Consequently, the application 
itself was belated. Still by an order dated 24th September, 1968. I allowed that 
application and declared the 2nd defendant as a major. Thereafter, on 25th 
September, 1968, Mr. R. Muthukumareswami, filed vekalet on behalf of the 2nd 
defendant and he requested time for filing a written statement on behalf of the 2nd 
defendant. I directed the 2nd defendant to file his written statement on or before 
7th October, 1968, and directed the suit itselt to be posted for trial on 14th October, 
1968. Pursuant to this order of the Court, the 2nd defendant filed a written state- 
ment on 7th October, 1968. In this written statement certain new contentions were 
put forward on behalf of the 2nd defendant. One such contention was that item of 
plaint ‘A’ schedule which was purchased by Eswari Ammal from the father of 
defendants 1 to 3, namely Purushothama Asari, was only a benami sale. Another 
contention was that there was ancestral pro belongmg to the family of Eswari 
Ammal and her brothers. Eswari Ammal improved the ancestral property and 
it is out of the income from the ancestral property she purchased all items of plaint 
‘A’ schedule properties. Yet another contention was that the last wishes of Eswari 
Ammal, though not in writing, was that the properties item 1 and 2 in the plaint 
schedule would be equally given to her brothers V. C. Desa Bathudu, the plaintiff, 
Doraiswami and Purushothama Asari and their heirs. In view of these new pleas 
taken in the written statement of the 2nd defendant, the following additional issues. 
will have to be framed :— ` i ; 


1. Whether the plaint “A’ schedule properties are the self-acquisitions of: 
the deceased Eswari Ammal ? l 


2. Whether the sale of item 2 of plaint ‘A’ Schedule by Purushothama: 
Asari to Eswari Ammal was a benami transaction ? 


3. Whether Eswari Ammal had expressed any last*wish that plaint ‘ A” 
schedule properties should be equally given to the plaintiff, Doraiswami and Puru- 
shothama Asari and their heirs. an: 


In view of the fact that neither in the original written statement filed on behalf 
of defendants 1 to 5 nor in the subsequent written statement filed by the 2nd defen- 
dant any question was raised as to the suit properties standing in the name of Eswari 
Ammal, no documentary evidence was adduced by the Plaintiff. Consequently 
the only witness that was examined by the plaintiff was the plaintiff himself as 
P.W. 1. He has spoken to the fact that the properties belonged to Eswari Ammal 
and she acquired those properties out of the money earned by her by conducting 
chit fund transactions among ladies, that she was in enjoyment of the properties till 
her death and before her death, when Eswari Ammal fell ill, she came to the house of 
the plaintiff and lived with him and he treated her and ultimately got her admitted. 
into the hospital where she died 4 or 5 days after the admission; and that 
immediately after the death of Eswari Ammal, defendants 1 to 5 took ession of the- 
portion of the property in item I of plaint ‘ A’ schedule occupied by Eswari Ammal, 
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when the other portions of itcm 1 cs wellas the entircty of item 2 were in the 
occupation of the tenente. No evidence hes been letin on behelf of the defendents 
and the learned Counsel for tho 2nd defendant tought to rely upon only the 
answers given by the plaintiff in the course of his cross-cxemination in support 
of the case of the 2nd defend ant. 


Before dealing with the points in controversy, I shall straightaway mention 
the fact that neither in the original written statement filed on behalf of defendants 
1 to 5 nor in the subsequent written statement filed by the 2nd defendant there was 
any denial as to the cxistence of the immovable properties described in plaint ‘B’ 
schedule or their being in the possession of defendants 1 to 5. As I pointed out 
already, even with regard to plaint‘ A’ schedule properties, the original written 
statemont filed on behalt of defendants 1 to 5 edmittcd that they were the self- 
acquisitions of Eswari Ammal and the only question that was raiscd in itletion to 
‘those properties was as to the person who is entitled. to succeed eccoiding to the 
Hindu Succession Act, 1956. It is only inhe subsequent written statement filed 
by the 2nd defendant the question with regard to the charecter of the pioperties 
was raised es well as the benami nature of the transaction by which Eswari Ammal 
purchased item 2 of plaint ‘A’ schedule from Purushothama Asari, father of 
defendants 1 to 3, and also that Eswari Ammel cxpreesed a last wish that plaint ‘A’ 
schedule properties should be given ewey to the plaintsff, Doraiswemi end Puru- 
shothama Asari end their heirs. I do not heve the slightest doubt whatever that 
the original written stetement filed by defendants 1 to 5 represented the correct 
state of affairs in relation to the character end ownciship of the properties. Theie 
is not even a whisper of an explanation in the subsequent written statemcnt filed by 
- the 2nd defendant as to why the self-acquisition character of the suit properties 
should have been edmitted in the written statement filed on behalf of defendants 
lto 5. The edmission of defendants 1 to 5 acquires great significance because the 
Ist defendant is no other than the brother of the 2nd defendant and the 3rd defen- 
dant and the said Ist defendant himself will be interested in the suit properties as 
much as the 2nd defendant. Therefore it cannot be surmised or assumed that the 
lst defendant made an edmission contrary to the interests of the 2nd defendant who 
was said to be a minor at that time, when that admission itself will be adverse to 
the interests of the Ist defendant himself. Consequently, I am fully satisfied that 
the subsequent case set up by the 2nd defendant in the written statement filed by 
him later is only an after thought and that it did not represent the correct state of 
affairs in relation to the character of the suit properties. Even with regerd to the 
evidence of the plaintiff as P.W. 1 I do not see any justification whatever to reject 
the same. He appears to be a truthful witness giving evidence ina natural and 
normal way without any attempt to conceal anything from the Court. Conse- 
quently, I am accepting the evidence of P.W. 1 more so, in the absence of any 
evidence contra. Therefore the conclusion is inescapable that the plaint 
schedule properties are the self acquired properties of Eswari Ammal. 


The only ground that was urged by the learned Counsel for the 2nd defendant 
was that P.W. 1 himself admitted that there wes ancestral property of 4} acres in 
Guduvancheri and out of the income from that property these properties were 
purchased by Eswari Ammal. For one thing, it is impossible to conjecture as to 
how the property which belonged to the joint femily of the plaintiff end his two 
brothers Doraiswami and Purushothama Asari came to be in the exclusive poreetsion 
of Eswari Ammal, particularly when the plaintiff happened to be the eldest ton of 
the father-and- also the elder brother of Eswari Ammal. Secondly, P.W. 1 has 
stated in his evidence that after the death of their father the said property, namely, 
4% acres in Guduvancheri was left in the possession of their mother end she was 
managing the said property and utilising the income thcrefrom which wes never 
more than Rs. 150 per annum towards here meintenance. A suggestion wes made 
to the plaintiff, when he was in the witness box, by the learned Counsel for the 2nd 
defendant that Eswari Ammal lived along with their mother and consequently 
she would have had a share in the income from the said 44 acres of land. This sug- 
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gestion was denied oe the plaintiff. I do not see any reason to reject the version 
of P.W. 1, the plaintiff, and hold that Eswari Ammal lived with her mother and was 
in enjoyment of the said 44 acres inGuduvancheri along with her mother and pur- 
chased the suit properties only out of the income from the said 44 acres. Hence, 
I hold that the suit properties were the self-acquisitions of Eswari Ammal and nobody 
had any interest therein. 


The second question raised by the 2nd defendant.was in relation to the sale 
of the second item of plaint ‘A’ Schedule property by Purushothama Asari in favour 
of Eswari Ammal. On the edmitted fact that the property was purchased by 
Eswari Ammal from Porushothama Asari, the burden is on the 2nd defendant to 
establish that the apparent title does not prevail and the real title remained with 
Purushothama Asari. As I pointed out already, no evidence was edduced on 
behalf of the 2nd defendant and no such case was also put forward in the original 
written statement filed on behalf of defendants 1 to5. Under these circumstances, 
I reject this contention summarily. ; 

With regard to the third contention that the deceased Eswari Ammal expressed 
her last wish that the properties in plaint ‘A’ Schedule should be given to the 
plaintiff, Doraiswami Asari and Purushothama Asari, and their heirs, there was 
no positive evidence on behalf of the 2nd defendant to establish such a contention. 
The only thing is, the learned Counsel for the 2nd defendant questioned the plaintiff 
as to whether the deceased Eswari Ammal expressed any desire to write a will and 
suggested to him that she had asked the plaintiff himself to write out a will end the 
plaintiff told her that he would not be unjust to his brothers end he would respect 
their rights and it is on these essurances, Eswari Ammal did not execute any will. 
The plaintiff denied the suggestion put to him by the learned Counsel. Even the 
written statement of the 2nd defendant is not couched in any definite terms that 
Eswari Ammal testamentarily disposed of the suit properties in plaint. 


‘A’ Schedule in favour of her brothers. The sentence in the written state- 
ment is : “ Her last wishes though not in writing that the properties item one 
and two in the plaint schedule will be equally givento her brother V. C. Desa 
Bathudu, C. Doraiswami and C. Purushothama Achari and their heirs.” 


This very sentence is vague and does not give any indication as to 
what exactly the definite case of the 2nd defendant is. For one thing, 
nowhere in the written statement of the 2nd defendant, any expression has 
been used to show that Eswari Ammal wented to dispose of the properties testa- 
mentarily or did anything to dispose of thesamo. Secondly, as I pouted out already, 
Doraiswami died in 1950 and Purushothema Asari died in 1961 and therefore at 
the time of the death of Eswari Ammal neither of the brothers wes alive and it is 
ununderstandable how she would have in 1965 before her death expressed a wish 
that the property should be divided equally between her brothers the plaintiff, 
Doraiswami and Purushothama Asari and their heirs. Therefore, I em definitely 
of the opinion that there is nothing to show that Eswari Ammal intended to deal 
with the suit properties testamentarily, es suggested by the learned Counsel for the 
2nd defendant. 


Then, there remains the question of law argued by the learned Counsel for 
the parties as to who is the heir of Eswari Ammal : 


Section 15 (1) of the Hindu Succession Act, 1956, provides that the property 
of a female Hindu dying intestate shall devolve according to the ruler set out in 
section 16 :— - 

(a) firstly, upon the sons and daughters (including the children of any prede- 
ceased son or daughter) and the husband : 

(b) secondly, upon the heirs of the husband; 

(c) thirdly, upon the mother and father; 

(a) fourthly, upon the heirs of the father; and 

{e) lastly, upon the heirs of the mother. 
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Relying on this provision, the contention of the learned Counsel for the plaintiff 
is that Eswari Ammal not having any cons or daughters and not having been survived 
by her husband, the plaintiff is the sole heir, es the heir of the husband of the deceased 
Eswari Ammal under section 15 (1) (b) of the Act. On the other hand, the learned 
Counsel for defendants 1, and 3 to 5 contended that the plaintiff cannot be consi- 
dered to be the heir of the husband and therefore the properties will devolve upon 
the heirs of the father of Eswari Ammal, under section 15 (1) (d) of the Act and in 
such an event, the plaintiff 2s well as defendants 1 to 3 and 5 would become heirs, 
each one of the brothers of Eswari Ammal taking one-third share. The learned 
Counsel for the defendants 1, end 3 to 5 is not able to convince me as to how the 
plaintiff is not the heir of the husband of Eswari Ammel. I have alreedy referred 
to the fact that the plaintiff is Eswari Ammal’s husband’s mother’s brother’s ton 
and that relationship wes admitted in the written statement and wes not dirputed 
before me. If that be the caso, the plaintiff will be a cognate of the husband of 
Eswari Ammal. Except for stating that the plaintiff cannot be considered to be 
the cognate of the husband of Eswari Ammal and therefore the heir of the husband 
of Eswari Ammal, the learned Counsel could not invite my attention to any provision 
or principle of law to support such a contention. Therefore, I must hold that the 
plaintiff is the cognate of the husband of Eswari Ammal. If that be the cese section 
8 of the Hindu Succession Act states: 


“ The property of a male Hindu dying intestate shall devolve according to the 
provisions of this Chapter :— - 


(a) firstly upon the heirs, being the relatives specified in Claes ‘I of the 
schedule: : 


(b) secondly, if there is no heir of Class I, then upon the heirs, being the 
relatives specifled in Class II of the Schedule; od 


- (c) thirdly, if there is no heir of any of the two classes, then upon the agnates 
_of the deceased; and : . H 


(d) lastly, if there is no agnate, then upon the cognates of the deceased.” 


As I pointed out already, there are no heirs of class I or Class II, in this cese of the 
husband of Eswari Ammal. It is not the cese of the defendants that there is eny 
agnate of the husband of Eswari Ammal, with the result the property will have to 
go to the cognates of the husband of Eswari Ammal, under section 8 reed with 
section 15 (1) (b) of the Act. 


Rule 3 of section 16 states: 


“ The devolution of the property of the intestate on the heirs 1efcrred to in 
clauses (b), (d) and (e) of sub-section (1) and in sub-section (2) of section 15 shall 
be. in the same order and according to the same rules as would have applied if 

~ the property had been the father’s or the mother’s or the husband’s es the cese 
may bs, and such person had died intestate in respect thereof immeidately after 
the intestate’s death.” ~ 


Therefore, applying this rule, the heirship should be determined es if the 
husband of Eswari Ammal died immediately after the death of Eswari Ammel her- 
self. In such a situation the plaintiff is a cognate of the husband of Eswari Ammal. 
Equally it may be said that defendants 1, and 3 to 5 alto are cognates of Eswari 
Ammal’s husband, they themselves being Eswari Ammal’s husband’s mother’s 
brother’s sons’ children. Therefore, if the plaintiff end defendants 1 to 3 and 5 are 
cognates of the husband of the husband of Eswari Ammal, then the question arises, 
out of these, whether any one of them is entitled to succeed to the property in pre- 
ference to the others or all of them are entitled to succeed to the property simulta- 
neously. Section 12 of the Act states: ` 


“* The order of succession among agnates or cognates, as the case may be, shall 
be determined in accordance with the rules of preference laid down hereunder :— 
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2 a 1: Of two heirs, the one who has fewer or no degrees of ascent is pre- 
erred. : 


Rule 2: Where the number of degrees of ascent is the same or none, that 
heir is preferred who wes fewer or no de grees of decent. 


Rule 3: WhereJneither heir is entitled to be preferred to the other under 
‘Rule 1 or Rule 2 they teke simultaneously.” 


As far as the present caso is concerned, the common ascent has to be traced to 
the parents of Eswari Ammal’s husband’s mother. Consequently, the degree of 
ascent is the same both for the plaintiff as well as defendants 1, to3 and5. Hence 
it is only Rule 2 of section 12 of the Act that will apply to the present case. Under 
that Rule, though the degree of ascent is the same, as far es the descentis concerned, 
defendants 1, to 3 and 5 are one degree remote than the plaintiff because defe ndants. 
1, to 3 and 5 are the children of the brothers of the plaintff. Consequently, it is 
the plaintiff who alone will be exclusively entitled to succeed to the properties of 
Eswari Ammal as cognate of her husband by application of rule 2 of section 12 of 
the Act. The learned Counsel for the defendants were not able to bring to my 
notice any other provision of law or any other principle oflaw which will displace 
the conclusion that is derived from tho application of these statutory provisions. 
Consequently, I hold that the plaintiff, as cognate of Eswari Ammal’s husband, is 
solely entitled to succeed to the estate of Eswari Ammal. 


As a result of the above discussion, my findings on the various issues are as 
follows : : . 


Issue No. 1.—The plaintiff is the sole heir of the deceased Eswari Ammal 
entitled to the estate left by her exclusively. 


Issue No. 2.—In view of my finding on Issue No 1, this issue does not rezlly 
arise and is answered against the defendants. 


Issue No. 3.—On my finding that the plaintiff herein alone is entitled to 
succeed to the estate of Eswari Ammal and is entitled to recover poesession of the 
said estate, he is also entitled to mesno profits. The plaintiff prays for only 
future mesne profits and therefore will be entitled to mesne profits from the date 
of suit till the date of delivery of possession. The plaintiff himself has admitted in 
his evidence that except for the portion which was originally in the occupation of 
Eswari Ammal in itme 1 of plaint ‘A’ Schedule property, the other portions in 
that item in plaint ‘A’ Schedule and the entirety of item 2 of plaint ‘A’ Schedule 
are in the occupation of the tenants and the tenants refused to pay rent to the 
plaintiff, simply because the defendants had given notice to the tenants, with the 
result the plaintiff had not been able to realise the rents from the tenants end natu- 
rally this will be taken into account in the determination of the mesne profits. 


Additional Issue No. 1.—It has not been established that the plaint ‘A’ 
Schedule properties were not theself-acquisitions of Eswari Ammal and they were 
the properties of the joint family consisting of the plaintiff end his two brothers. 
On the other hand, it has been established that the suit properties aro the self- 
acquisitions of Eswari Ammal. `’ 

Additional Issue No. 2.—The sale of {item 2 of plaint ‘A’ Schedule by 
Purushothama Aseri to Eswari Ammal has not been proved to bea benemi tran- 
saction. 


Additional Issue No. 3.—No evidence has been let into show that Eswari Ammal 
expressed any such last wish as contended by the 2nd defendant and my finding is 
that no such last wish was expressed by Eswari Ammal. 


Issue No. 4.—-Under these circumstances, the suit is decreed as prayed for, 
declaring the plaintiff s the sole heir of the deceased Eswari Ammaland as being 
entitled to immovable and moveable properties described in plaint ‘A’ and ‘B’ 
Schedules respectively and directing defendants 1 to 5 to deliver possession of 
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_ the immovable proporties described in plaint ‘A’ Schedule and also the moveable 
properties described in plaint ‘B?’ Schedule. 


The plaintiff -himself has stated in his evidence that only the Ist defendant 
entered into the room in the occupation of Eswari Ammal and occupied it on the 
death of Eswari Ammal, and the other members of his family, namely, defendants 
2 and 3 and the 4th defendant also came to occupy the same. Even on the date 
when he gave evidence, he stated that only defendants 1 to 4 are living in a room 
in No. 6, pene uthu Maistry Street, and the 5th defendant is living at Tirupapuliyur. 
Consequently, the decree for possession with regard to the immoveable 
properties will be against the defendants other then the 5th defendant and the 
decree for possession of moveable properties will be egeinst defendants 1to 4 only. 
Equally, the 5th defendant will not be liable for mesne profits, unlets it is ceteblished 
that she had recovered any part of the rents from the tenznts in the occupation of 
the suit properties. The plaintiff is entitled to his cots of the suit, to be paid by 
defendants 1, 3 and 4, one half, end the second defendent, the other helf. 


V.M.K.. — Suit decieed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE P. S. KAILASAM. 
R. M. S. R. S. Subbiah Servai .. Petitione:* 


y. 
The Assistant Settlement Officer, Madurai and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVIof 1948), section 5 (2) 
—Director of Settlement—If empowered to1emandacase for fiesh disposal by the 
Assistant Settlement Officer. . 


Under section 5 (2) of the Madras Estates Abolition Act, 1948 the Director 
of Settlement is empowered in revision to cancel or revise any of the orders or 
proceedings of the Settlement Officer. Neither the section nor the rules confer 
any power on the Director of Settlements to remand e cese. The Civil Proce- 
dure Code, is not applicable to the proceedings before him. Hence in proceeding 
under the section the Director will have to himeclf dispore of the petition before 
him by cancelling or revising the orders of the Settlement Officer and cannot set 
aside the order and remand the case'to the Assistant Settlement Officer for fresh 
enquiry and disposal. 

Petition under Article 226 of the Constitution praying the High Court to issue 

a writ of certiorari calling for records in R.P. No. 313/63, Director of Settlements, 
Madras, and quash the order therein. ` 
V. Narayanaswami, for Petitioner. 


S. T~ Ramalingam for the Government Pleader, for Respondents. 


The Court made the following 


ORDER.— This petition is filed by a claiment for a patta for 4.12 acres comprised 
in S. No. 23/3 Palayur village, Tirupattur taluk. The petitioner and his brother’s 
son Claim to be in absolute ession and enjoyment of the suit property. The 
Assistant Settlement Officer declined to grant patta. On appeal, the Settlement 
Officer confirmed the order of the Assistant Settlement Officer. The petitioner 
filed a revision to the Director of Settlements. The -Director of Settlements by 
his order dated 31st October, 1965 set aside the order of the Settlement Officer and 
other subordinate officers and remanded the case to the Assistant, Settlement 
Officer, Madurai, for fresh enquiry and disposal. The Director of Settlements 
also directed the Assistant Settlement Officer to get the land inspected, find out 
the actual survey numbers and extent claimed by the petitioner, verify correlation 
with reference to the revenue records and the documents of the parties and decide 
the claims under the appropriate section of the Estates (Abolition and Conversion 
ee ee 


*W.P. No. 851 of 1966. i 22nd November. 1968. 
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dnto Ryotwari) Act. The reason for the order wes that the claims of the petitioners 
before him were not considered individually. This order is challenged by the 
petitioner as beyond the powers of the Director of Settlements. Undcr section 4 
-of the Estates Abolition Act, the Director of Settlements is appointed by the Govern- 
ment to carry out survey end settlement operations in cstctcs and introducc, ryotwari 
-settlcment. Under scction 5 (2), the Director of Settlements is empowcied to 
cancel or revise any of the orders, ects or proceedings of the Settlement Cffcer, 
-other than those in respect of which an £ ppeal lies to the Tribunal. Thet the Direc- 
tor of settlements was authorised to hear the rcvision petition egainst the oideis of 
the Settlement Officer is not disputed. The only contention is thet, in e 1evision 
petition, he can either cancel or revise any of the orders, end cennot direct a re mend. 
The section empowers the Director to cancel or revise the order of the Settlement 
‘Officer. Civil Procedure Code is not applicable to the hearing of the petitions 
by the Director of Settlements. The only power the Director has is that that is 
‘conferied under the Act. “It is edmitted that the rules do not confer eny power on 
the Director of Settlements to direct remend. The director himrelf will have to dis- 
pose of the petition by cancelling or revising the orders of the Settlement Offcer. 
Hence, this writ petition will have to be allowed. 


In the result, the order of the Director of Settlements directing remand is set 
aside. The Director will take the petition on his file and dispose of the matter 
afresh cccording to law. There will be no order as to costs. 


R.M. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE A. ALAGIRISWAMI. 


‘Chandrasekharan Pillai and others — Appellants* 
Ve 
Muthu Bogi (decd.) and others ~ Respondents. 


«Civil Procedure Code (V ge): section 9—Practice— Worshippers of a temple—tIf can- 
maintain a suit for declaration of title of the temple to certain lands—Relief of 
possession if could be given in favour of such plointiffs—Sccpc of deciee. 

Where a suit is filed by some worshippers of a temple to establish the right of 
the temple itself to the suit property, it is not 2s if the plaintiffs are seeking any - 
remedy for themselves to the exclusion of others in the village or community to 
which the temple belongs. Hence such a suit for declaration of title of the temple 
to certain properties is maintainable although ıt is filed only by some persons 
beionging to a section of the community. The suit is in reality on behalf of the 
trust and the worshippers must be deemed to be suing in the right of the trustees. 


In such a suit the relief of possession could also be granted in favour of the 
worshippers as even a worshipper of a temple is entitled to take steps to regain 
possession of the trust property which is in the possession of a trespasser, if the 
lawful trustee has not taken any steps in that regard. But the decree for possession 
granted in favour of such worshippers is neither in their individual rights nor 
in their capacity as representing any particular group or community to the exclu- 
sion of others having ‘equal rights. The decree could be in their favour purely 
as worshippers and it will beopen to the lawful trustee to take possession from 
them at any time. 


Appeal against the Decree of the Sub-Court, Mcdurai, in A.S. No.179 of 
1963 preferred against the decree of the District Munsif Court, Medurai Taluk, 
an O.S. No. 142 of 1961. 

K. Parasaran, for Appellants. 


Messrs. Ayyar and Dolia and M. Ramachandra Ayyar, for Respondents. 





* S.A. No. 147 of 1965, and Mémo, of Cross-objections. 11th December, 1968 
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The Court delivered the folowing 

JUDGMENT.—The defendants in the suit are the appellants. The suit was filed 
by the plaintiffs for possession on the ground that the suit site belongs to the Mariam- 
man temple which belongs to the plaintiffs and to other Bogi families of seven 
villages. The case of the plaintiffs was that they wore the worshippers in 
the Mariamman temple in Ammayanaickanur village, that the suit property belongs 
to that temple and that the defendants have encroached upon the suit property. 
The defendants contended that the temple did not belong to the Bogis alone but 
belonged to the villagers of Ammayanaickanur and that the site does not belong 
to the temple and the plaintiffs who are only a section of the community cannot 
maintain the suit. The trial Court gave a decree declaring the title of the temple 
to the suit property. On appeal by both the parties, the lower appellate Court 
has held that the temple is entitled only to the portion marked HIML in Exhibit 
C-2 plan and dismissed the suit in regard to the third defendant and the plot ABGF 
in Exhibit C-2 plan. The defendants have filed this'second appeal in respect 
of the declaration of the title granted and the plaintiffs have filed the memorandum 
of Cross-objections in respect of the dismissal of their prayer for possession. 

The finding of the Courts below as regards title is amply supported by evidence 
and it is unnecessary to discuss that question because it arises on a pure question of 
fact. Therefore, the only questions for decision are (1) whether the plaintiffs are 
not entitled to maintain the suit, they being only a section of the community and 
tf whether the plaintiffs are not entitled to the relief of possersion. As regards point 
1), it must be pointed out thet the Courts below have found that the temple belongs 
not only to the Bogis but also the other residents of the village of Ammayanaickanur. 
But even so, I see no objection to the plaintiffs maintaining the suit for declaration 
of the title of the temple to the suit property. . The suit is not to establish the title 
of the plaintiffs and the members of their community to the temple to the exciusion 
of the other residents and members of other communities in the village of Ammaya- 
naickanur. It is only to establish the right of the temple itself to‘the suit property. 
There is no objection to such a suit being filed. In a decision of mine, reported in 
Amirjan-v. Shaik Sulaiman Sahib1, J have discussed all the relevant authorities rela- 
ting to this question. I have, there, drawn attention to the decision of Venkata- 
pase aa J., in Ahmed Kutti v. Ayithraman Kutti*, where the learned Judge has 
observed: c : 

- “ The principle underlying such a suit has been that the suit is really on behalf 
of the trust and the worshippers must be deemed to be suing in right of the frustees 
as pointed out in Ch atha Thambiran v. Nallasiva Mudaliar?, but in cases 
where possession cannot be awarded to the plaintiffs on the ground that there is 
a lawful trustee and that such a trustee hes not been mado a party to the suit, 
the suit cannot be dismissed, for other reliefs can~be granted, for exemple, a decla- 
ration that the property is trust property vide Kazi Hassan v. Sagun Balkrishna 4.” | 

Thus in so far as the relief of declaration of title of the temple to the suit property 
is concerned, the plaintiffs are entitled to maintain the suit. It is also necessary to 
mention that the first plaintiff is the Poojari of the temple. 

As regards the second point, though it is true that the defendants hed contended 
that there was a trustee for the temple, neither party focussed its attention on this 
question, apparently because, the defendants contended that the property belonged 
to themselves and not to the temple. It is, therefore, not posible to permit them , 
to now raise the question that the plaintiffs are mere worshippers about which there 
is no dispute at all cannot mrintam the suit for possession. I have pointed out in 
the above decision of mine that where trust property hes been alienated by the 
trustee and is in the wrongful possession of a trespascer, it is open to eny worshipper 
to maintain a suit even for possession, if there is no lawful trustee. This Court bas 
held in Subramania Atyar v. Nagarathna Naicker *, that it is competent to a worshipper 





allus 
1. ee 2 M.L.J. 559 : (1968) 81 L.W. 510. 357. 
2. (1937) 2 M.LJ. 301 : ALR. 1937 Mad. 4. Eas I.L.R. 24 Bom. 170. 


19. 5. (1910) 30 M.LJ. 151. 
3. (917) I.L.R.41 Mad. 124, 135 : 33 M.L-J. 
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to maintain a suitin ejectment against the alienees in possession of the trust property 
to the trustee after declaring the alienation invalid. Therefore, there is no objection 
to 2 worshipper teking steps to regain posession of the property belonging to a 
trust which is in the possession of a trespercer, if the trustce hes not teken eny steps 
to recover possession of the property. It, therefore, follows that while the Courts 
below were undoubtedly right in declaring the title of the temple over the property 
markcd HIML in the plan Exhibit C-2, they were not right in dismissing the 
plaintiff’s suit for possession. The second eppeal is therefore dismissed and the 
Memorandum of Cross-objections is ellowcd and there will be a decree for porsersion 
also in favour of the plaintiffs. It is unnecessary to mention that the possession 
decreed to the pleintiffs is not in their individual rights or even in their right as 
representing the members of the Bogi community but purely as worshippers of the 
temple. It is of course open to the lawful trustee to teke possession of the property 
atany time he chooses from the plaintiffs. The appellants will pay the costs cf 
the respondents. 


R.M. ; — Order accordingly. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice, MR. JUSTICE 
P. RAMAKRISHNAN AND MR. Justice M. NATESAN. i 
Doris Padmavathy : ..  Petitioner* 
y. 
Christodass .. Respondent. 
Divorce Act (IV of 1869), sections 10 and 17—Dissolution of ma icge— When cculd be: 
granted— Mere cruelty if sufficient—Adultery—Pi ccf of—Duty of Court when respon- 
dent remains eX parte. 
Cruelty, even if sufficiently grave, is not per se a ground for diseolution of marriage 
under section 10 of the Divorce Act, though it is a ground in itself for grant of a 
. decree for judicial separation between the parties. In order to claim the relief of 
divorce the perty should establish edultery coupled with cruelty or desertion for 
two years or morc. The fact that the other party to the proceedings remains 
ex parte does not cxonerate the Court from its duty to see that the evidence is 
adequate and reliable to afford ‘the basis for disruption ‘of the matrimonial status. 
The fact that the respondent remained ex parte is not a ground for the Court to 
accept vague end indefinite testimony and act upon it, since in such matters the 
Court is not merely ecting as a tribunal of edjudication between the rights of 
private parties. In metters involving the status of matrimony the interests of 


the society as well is involved and the Court will have to guard against collusion 
between the parties. - 


Mere assertion of adultery by a party is not sufficient evidence when the party 


does not purport to speak from personal knowledge or does not reveal the source 
of her knowledge. 


Case referred under sections 10 and 17 of the Indien Divorce Act, 1869 by the 
District Judge of Tiruchirappalli in his letter dated 20th November, 1967 for 
confirmation of the decree nist in O.P. No. 81 of 1967 on his file. 

M. Subramania Rao and T.L. Rammohan, for Appellant. 


Messrs. SJ. Samiullah Inamdar Abdul Salam, T. Selvaraj and S. Abdul Sattar 
for Respondent. 


The Judgment of the Court was delivered by 


Anantanarayanan, C.J.—This is a reference under sections 10 and 17 of the Indian 
Divorce Act (IV of 1869) made by the learned District Judge, Tiruchirapalli, for 
EG 


* Matrimonial Case No. 6 of 1967. 11th February, 1969, 
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confirmation of the decree nisi granted by him distolving the marriage between Doris. 
Padmavathy (petitioner) and her husband V. Christodass (respondent). We may, 
state, at the outset, that the respondent has remained ex paite throughout, end that 
the petitioner seeks divorce on the ground specified in a clause of section 10 of the 
Act, namely, ‘‘ adultery coupled with such cruelty as without edultery would have 
entitled her to divorce a mensa et toro”. 


The facts are quite simple. In her petition, the petitioner states that 
she married the respondent on 15th September, 1958 according to the rights ot the 
Christian religion. Immediately after the marriage, the husband and wife lived 
together at Bhilai and later at Tiruchirapalli. The respondent was then transferred 
in 1961 to the Thermal Station at the Neyveli Lignite Corporation. The respon- 
dent was in poor health and began to act in a cruel manner towards the petitioner, 
sometimes even using physical violence. -She tolerated this, hoping that his conduct 
would improve, as also, his health. On 17th September, 1966, the respondent was 
enraged at the refusal of the petitioner to give finance for a foreign trip, and he 
beat her and actually attempted to throttle her. On hearing her cries, her mother 
who was in the next room, had to intervene and save her. The petitioner appre- 
hended actual danger to her life, and left the house of the respondent with her 
mother. On 19th November, 1966, there was another assault by the respondent 
against the petitioner and the respondent even made an attempt to drag her to the 
street and- to use physical violance. ' - 


In addition to these averments of grave cruelty, the petitioner alleges that the 
respondent was leading an immoral life, that he deserted the petitioner that he was 
suffering from venereal disease and that, after leaving her, the respondent has been 
living in adultery with one Elizabeth, daughter of Doraiappan, without lawful 

_ Marriage. 

. The. petitioner has examined herself, and she has given evidence in some detail 
about the cruelty by the respondent towards her. She then adds that the res- 
pondent was later living an immoral life and that ‘‘ he is living in adultery with 
one Elizabeth, daughter of one Doraikannu, who is distantly related to me ”. 


The petitioner is corroborated by P.W. 2, who speaks to the incident on the 
19th November, when the respondent beat the petitioner and snatched away her 
tali. Another witness is P.W. 3 who deposes to the same incident of the assault by 
the respondent, and the removal of the faliof the petitioner.. P.W. 3 says “the 
husband beat, kicked and mercilessly assaulted P.W. 1”. On this evidence, the 
learned Judge has granted the decree nisi, that we have earlier referred to. 


We have carefully scrutinised the evidence and-we are satisfled that there is 
sufficient evidence; both of the petitioner and the witnesses who corroborate her, 
concerning the grave cruelty of the respondent towards the petitioner. But, 
unfortunately for the petitioner, such cruelty per se is not a ground for dissolution of 
the marriage under section 10, though it is a ground in itself for the grant of a 
decree for judicial separation between the parties. It is conceded by the learned 
Counsel for the petitioner that mere cruelty is not enough and that edultery. 
coupled with cruelty, or edultery coupled with desertion for two years or more, 
must be established before the relief of divorce can be claimed. 


We are quite unable to accept that there is any evidence in this case, with regard 
to the alleged adultery, upon which we could arrive at a reasonable inference against 
the husband. As precedents have repeatedly laid it down, edultery is the matri- 
monial offence of sexual intercourse with another, by one of the spouses, during the 
subsistence of the marriage, as a consensual act or relationship. The petitioner 
no doubt, alleges, that there was such edulterous relationship between the respon- 
dent and a certain Elizabeth, named in the petition. But, except for the bare aver- 
ment, the evidence on this aspect is totally unsatisfactory. Even the name otf the 
father of this Elizabeth is given out as Doraiappan in the petition, and as Doratkannu 
in the testimony of P.W. 1. The statement “ He is living in adultery with one Eliza- 
beth is bare, and without amplification. We are not certain whether this is based 


4 
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on personal knowledge end conceivably, it may be pure hearsay. The fact that 
the respondent did not appear to contest the proceeding can never be regerded 
es any tafe besis or ground for ecceptence of such vague and indefinite tcstimony, 
for the compelling rezson that this Court in such matters, does not merely ect as 
a Tribunal of adjudication between the rights of private parties ; the status of 
matrimony is involved, es well es the interests of society, and the Court hes the 
right ana duty to cee that the metrimonial offence of adultery, if alleged by either 
spouse, is properly established by evidence that a Court can accept. Collusion 
is one of the metters that will have to be wholly. excluded, before ¿ny relief can 
be granted, and for this reason alto, the Court must not be satisfied with the mere 
assertion of a party, where the source of knowledge is not revealed and t 

does not even purport to give evidence from pertonal knowledge zs distinguished 
from hearsay. Learned Counsel for the petitioner has drewn our attention to 
certain observations of Mukherjee, J., in “delaide v. William. But we find; ona 
careful perusal ot that decision, that the facts of that case were very different, involv- 
ing other evidence including employment.of a private detective, and that the learned. 
Judge incidentally mzde an observation, in eccepting and acting on the evidence for 
aduitery, that he also took into consideration the fact that the husband hed not chosen 
to ap in Court and defend himeelf against the charge. We do not understand. 
this decision as laying down any different principle, from the broed principle. which 
has been ‘reiterated in such cases; that the mere fact that the other party to the 
proceeding is ex parte, does not exonerate the Tribunal from the duty to see that the 
evidence is edequate to efford the basis for the conclusion that, in the particuiar case, 
the marriage has to be distolved-and matrimonial status disrupted. 


As has been the course taken by us in similar ceses where cruelty alone is a 
provea, and not edultery, we are competent to grant a decree for judicial separa- 
tion undér section 22 of the Act, on the ground of the established grave cruelty. 
In the present case elso, we accept the reference to this exient, and grant a 
decree for judicial separation between the parties. The learned Counsel for thel 
petitioner submits thet, if the alleged edulterous relationship between the respon- 
dent and a third party is even now continuing, it may be open to the petitioner to. 
take out fresh proceedings for divorce upon that fresh and future cause of action. 
We do not desire to make any observations in anticipation on such a matter: but if? 
the necessary facts exist, the petitioner may certainly proceed. to such remedies at. 
law es the petitioner may be advised to teke. No order es to costs throughout. 


R.M. —— Order accordingly... 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. JUSTICE K. VEERASWAMI AND MR. JUSTICE T. RAMAPRASADA. 
T. A. Kumarasamy Pathar . .. Petitioner* 

vy. è s 

The Stato of Madras, represented by the Deputy Commercial Tax 

Officsr, Thanjavur ; ~- Respondent.. 
- Madras General Sales Tax Act (I of 1959) and Furnover and ‘Assessment Rules—Secticn 

3.andrule 6 (g)—Turnover of dealer below the statutory limit attiacting tax— 

Turnover contemplated—If would take into account only local sale or would” 
include inter State sale. ` 


A dealer’s turnover as regards his local fale or purchese under the Medras 
General Sales Tax Act wes below the statutory minimum of Rs. 10,000 during 
-the accounting year. He was however assessed to sales tax on the ground that 

including his inter-State sales during the year the turnover exceeded the statutory. 
limit: : 
—_—OO— 

* Tax Case No. 190 of 1964 


(Revision No. 129. - 15th January, 1969.. 
epee 1. ALR. 1968 Cal. 133, 144, ee 
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Held, section 3 of the Medras General Sales Tax Act which is the charging 
section, imposes a tax only on the dealers whose total turnover for a year is not 
loss than ten thousand rupees. The Act confines the charge, as it should, to 
local sales or purchases because of the constitutional limitation upon the legisla- 
tive power. ‘Sale’ as defined in the Act should therefore be teken to relate only 
to sach sales and cannot include inter-State sale or export or import sale. Even 
the definition of the expression ‘ turnover ’ does not refer to inter-State sales which 
are outside the scope of the Act. Rule 6 (g) is concerned only with deduction and 
has nothing to do with the charging provision of section 3. 


Hence the computation made by the assessing authority by including the inter- 
‘State turnover to arrive at the statutory minimum is not authorised by the Act. 


Petition under section 38 of the Medras Act I of 1959 praying the High Court 
to revise the order of the Sales Tax Appellate Tribunal, Medras, dated 22nd January, - 
1964 and made in T.A. No. 475 ot 1963 (Appeal No. 163/62-63 (TJR) dated 4th 
February, 1963 for the Assessment year 1959-60 on the file of the Appellate Assistant 
Commissioner (C.T.) Thanjavur against M.G.S.T. No. 8943/59-60 dated 13th 
March, 1962 on the file of the Deputy Commercial Tax Officer, Thanjavui. 


C. Venkataraman, for Petitioner. 
K. Penkataswami, for Additional Government Pleeder, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswami, J.—The short point in the Tax Case is whether the assessee in 
respect of the assessment year 1959-60 had the minimum turnover which would 
attract tax under the provisions of the General Sales Tax Act, 1959. The assessing 
authority proceeded as follows : 


Rs. P. 

“1. Turnover disclosed by books .. 4,467 70 

2. Add estimated turnover towards probable omissions. 4,467 70 

Taxable turnover is 8,935 40 

Inter-State sales turnover .. 12,421 12 
TOTAL TURNOVER `- .. 21,356 52” 


The other authorities below accepted this process to be correct. 


,. We think that position camnot be maintained. Section 3 of thé Act, which is 
the charging section, imposes tax on every dealer ‘‘ whose total turnover for a' year 
is not less than ten thousand rupees.” ‘ Total turnover’ is defined to mean the 
aggregate turnover in all goods of a dealer at all places of business in the State, 
whether or not the whole or any portion of such turnover is liable to‘tax. ‘ Turn- 
over’ is the aggregate amount for which goods, are bought or cold and “‘sale”” is 
the transfer of property in goods by oné person to another in the course of business 
for cash or deferred payment. The Act itself confines the charge, as it should, to ` 
local sales or purchases because of the constitutional limitation upon the legislative 
power. ‘*Sale”’ as defined in the Act should, therefore, be teken for the purpose 
of the Act to be the local sale or purchase. If that be so, turnover and total turnover 
can only relate to such sales or purchases and cannot include what is an inter-State 
sale or export or import sale. It is true that in the definition of ‘total turnover’ 
it is'said to include turnover whether or not the whole or any portion of such 
turnov is liable to tax. This has no reference to inter-State sales which are 
outside the scope of the Act but has reference only to sales which are normally 
chargeable to tax under the Act but due to exemption are not subject to tax. 


_ But rule 6 (g) of the Genoral Sales Tax Rules is pressed into service for the 
Revenue and it is contended that as it is within the contemplation of this rule to 
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include in the turnover inter-State sales or purchases as well, the game idea should be 
imported into the computation of the minimum necessary to attract tax in ection 3 
of the Act. This argument misses the distinction between the purposes of the two 
provisions. Section 3 deals with chargeability while rule 6 is concerned with deduc- 
tion. All that the rule means is that because the inter-State sales are not charge- 
able to tax under the local Act, they are entitled to deduction. More properly 
it should be viewed not as a deduction but as exclusion from the turnover on the 
ground that it cannot form part of the chargeable turnover. Turnover under the 
Act includes the chargeable sales or purchases which may or may not be subject 
to tax in view of the relevant statutory provisions. We do not think that Guduihur 
Thimmappa & Son v. State of Andhra Pradesh}, expresses any view to the contrary. 
On the other hand A. V. Fernandez v. State of Kerala*, pointed out the essential 
difference between exemption or deduction for purposes of tax and non-lia bility 
to tax. The Supreme Court observed, though in a different context, that “the 
Legislature cannot enact a'law imposing or authorising the imposition of a tax on 
such sales (exempted sales) and they should be excluded from the calculation of the 
gross-turnover as well as the netturnoveron-which sales tax can be levied or imposed.” 
We are of the view, therefore, that the computation made by the assessing authority 
is not authorised by the Act and the assessee’s turnover below Rs. 10,000 did not 
attract tax. j : . 
The tax case is allowed with costs. Counsel’s fee is fixed at Rs. 100. 
R.M. oo Tax case allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice. 
Mohammad Zackriah Sahib .. Appellant* 
y. , 
Chinnappan allas Subramania Mudaliar and others .. Respondents. 
Arbitration Act (X of 1940), section 47, Proviso and Civil Procedure Code (V o amp 
+ Order 23, rule 3—Arbitration otherwise ‘than through Court—Award— could 
be treated as a compromise or adjustment of suit. 

Where during the pendency of a suit, an arbitration award was obtained. 
with regard to the subject-matter of the suit on the initiative of the parties without 
reference from the Court or to the Court, it will be an award ‘ otherwise obtained ’ 
within the meaning of the proviso to section 47 of the Arbitration Act. Such an 
award cannot, without more, be recognised by the Court as a compromise or 
adjustment of the suit for passing a decree thereon under the privisions of rale 3, 
of Order 23 of the Code of Civil Procedure. But if after such an award is made 
the parties agree to accept it that will bo a compromise and a decree can be based 
thereon. i : ae - i 

Where a party to such an award has at the earliest opportunity, viz., when 
the award wes sought to be-made a basis for passing a decreo under Order 23, 
rule 3, Civil Procedure Code, repudiated the award, it cannot be made the basis 
of a decree. a : 

Abdul Rakman v. Mohammed Siddig, (1953) 1 M.L.J.-795 : I.L.R. (1953) Mad. 

671 (F.B.), Followed. aa 

But where the party has approbated the award or has unmistakably signified his 
acquiescence by conduct after the award was made, it is not necessary that he 
should consent to the award when the petition under Order 23, rule 3 comes up 
for consideration befare the Court. 

Salim Bibi v. Mohammed Ibrahim, A.I.R. (1962) A.P. 123 : (1961) 2 An.W.R. 
96, explained. 


1. (1964) 15 S.T.C. 299, 310. (9s 2M.LJ. (S.C) 129 : (1957) 2 An.W.R. 

2, (1957) S.CJ. 689 : (1957) S.C.R. 837 : = (S,C.) 129 : (1957)8 S.T.C. 561. 

* S.A. No. 1219 of 1965 and way 16th January, 1969. 
GRP. No. 1780 of 1965. i ig 
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Kashinath v. Narasingsa, A.1.R. (1961) S.C. 1077 : (1962) 2 8.C.J. 597, Ref. 


(Circumstances amounting to acquiescence or affirmation of the award india- 
cated—Nature of proof of such affirmation explained.). 


. Appeal against the decree of the Sub-Court of Tirupattur, N. Arcot District, 
in A.S. No. 211 of 1964 preferred against the decree of the District Munsif Court, 
Tiruppatttur in O.S. No. 70 of.1959, etc. 

V. V. Ragkavan and C. Padmanabhan, for Appellant. 


V. C. Veeraraghavan, R. Srinivasavaradhachari end R. S. Venkatachari, for 
Respondents. 


The Court delivered the following 


JUDGMENT :—In order to elucidate the precise issue that arises for my dete: mi- 
nation, in this second appeal and related civil revisicn procecding, in which both 
proceedings the plaintiff is the appellant and petitioner, the following fects are 
essential. 


Certain property was owncd by the first defendent, end on 6th December, 1958 
the Plaintiff entered into an agreement with the first defendant for the purchase 
of the suit property for Rs. 2,500. He paid Rs. 1,000 eg edvance and undertook 
to pay the balance of Rs. 1,500 in fortyfive days. The stipuldtion wes that the 
first defendant should execute the sale deed in his favour. 

Admittedly, on 12th December, 1958, the first defendant sold the suit property 
to the second defendant for Rs. 3,000 under a document of sale. The plaintiff filed 
the present suit, out of which these proceedings arise, viz., O.S.No. 70 of 1959, in the 
Court of the District Munsif, Tiruppattur, for specific performance of. the agreement 
in his favour, dated 6th December, 1958, intpleading both the owner of the property 
(first defendant) and the subsequent alienee (second defendant). The second defen- 
dant filed his written statement in the suit, but the first defendant choge to remain 
ex parte. Issues were framed, and, subsequent to the framing of the issues, on 12th 
April, 1959, the litigating parties, viz., the plainiff and the second defendant, 
without any reference to Court or from Court, convened a panchayat of nine Members 
and executed a muchilika in their favour agreeing to abide by the decision of the 
panchayatdars. It has to be carefully noted that first defendant was not a party to 
this arbitral proceeding, although he had received Rs. 1,000 as advance from the 
plaintiff. 

On the same date, the panchayatdars made an award, under which, they decided 
that plaintiff should pay Rs. 4,200 to the second defendant within ffty days, and the 
second defendant thereupon was to be constrained to execute a sale deed in favour 
of the plaintiff. Admittedly, this award is signed by the arbitrators, and the parties 
have also signed after the text of the award, and preceding the signature of the 
witnesses. The plaintiff did not pay the amount of Rs. 4,200 to the second defen- 
dant. - 

On 14th November, 1959 thz second defendant filed I.A.No. 1964 of 1959 under 
Order 23, rule 3, Civil Procedure Code, impléading the plaintiff as sole respondent 
for the passing of a decree in terms of the award. To this proceedings, again, the 
first defendant was not a party. The plaintiff.contested this application on several 
grounds. Jnter alia wo need only note the grounds that the Panchayat was without 
reference from Court, that Order 23, rule 3, Civil Procedure Code, did not 
apply, and that in any event, the plaintiff had not later accepted the award, or his 
liability to pay’ Rs. 4,200 to the second defendant. It has to be carefully noted that 
this repudiation by the Paes was made, as soon as he had an opportunity to file a 
counter-statement in I.A. No. 1964 of 1959 filed by the second defendant. LA. 
No. 1964 of 1959 was ultimately ellowed by-the learned District -Munsif, and O. S. 
No. 70 of 1959 the suit instituted by the plaintiff for specific performance was 
dismissed. Sea = \ 

This is the crsential history. The subsequent events merely explain how the 
second appeal and the civil revision proceeding have arisen. It is seen from the 
record that C.M.A.No. 44 of 1960 (renumbered as C,M.A. No, 89 of 1960) was filed 
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in the Subordinate Judge’s Court, Vellore, against the order in I.A.No. 1964 of 
-1959 and that against the dismissal of O.S. No. 70 of 1959 a first appeal was similarly 
instituted, viz., A.S.No. 469 of 1960. The learned Subordinate Judge originally 
allowed both A.S.No. 469 of 1960 and C.M.A.No. 89 of 1960 and the proceedings 
came up to this Court in C.M.A. No. 75 of 1962 and C.R.P. No. 365 of 1962. 
Venkatadri, J., allowed both these proceedings, but, admittedly, he did not finally 
dispose of the litigation ; he remanded the proceeding to the Sub-Court, for fresh 
trial. After the disposal of the proceedings after remand, the plaintiff has filed 
S.A:No. 1219 of 1965 and C.R.P. No. 1780 of 1965 against A.S. No. 211 of 1964 
and C.M.A.No. 21 of 1964, respectively. 


The simple contention of learned Counsel for the plaintiff (Thiru. V.V. 
Raghavan) is that, on the facts of the record, and epplying the relevant legal 
principles, it is impossible to hold that the plaintiff subsequently acquiesced in the 
award, in eny way, either by any direct consent, or even by necessary implication 
arising from his consent. On the contrary, apart from his signature at the bottom 
of the award, there is nothing to show that he accepted the award, at any moment 
after it was promulgated by the arbitrators. Indecd, he repudiated the award, in 
explicit tsrms, the moment he hed an opportunity to meke a representetion in LA. 
No. 1964 of 1959 on the relevant and applicable principles the Court should hold 
that the award cannot be binding on the plaintiff, and he should hence, be relegated 
to his remedy in the suit for specific performence, O.S.No. 70 of 1959, which has 
been erroneously dismissed. Several authorities are relied on for the principles 
themselves including the Full Bench decision of this Court in Abdul Rahman v. 
Md. Siddiq', particularly in relation to the proviro to section 47 of the Arbitra- 
tion Act (X of 1940). This is the simple matter that arises for my determination, 
both in the second appeal and in the civil revision proceeding. 


As I have just now stated, Abdul Rahman v. Md. Siddiq', deals with the 
proviso to section 47 of the Arbitration Act, and the pone upon which it should 
be applied to any given set of facts. Section 47 and the proviso are in the follow- 
Ing terms: 


“Subject to the provisions of section 46, gnd save in so far as is otherwise 
provided.......... by any law for the time being in force, the provisions of 
this Act shall apply to all arbitrations and to all proceedings thereunder ; 
provided that an arbitration award otherwise obtained mey with the consent of 
all the parties interested be taken into consideration as a compromise or edjust- 
ment of a suit by any Court before which the suit is pending.” 


The facts are very clear. There was a pending suit, and, with regard to the 
subject-matter of controversy an arbitration award was otherwise obtained, and 
without any reference from Court or to Court, on the initiative of the parties.. 
Assuming that the proviso to section 47 applies to this award, it could certainly be 
regaraed as a compromise of the suit under Order 23, rule 3, Civil Procedure Code. 
After a discussion, in detail of the relevant principles and authorities, the learned 
Judges of the Full Bench concluded as follows: 


“ We are accordingly of opinion that under the proviso to section 47, an arbitra- 
tion award obtained otherwise than in proceedings teken in accordance with the 
Act cannot without more (emphesire mine) be recogniccd as a compromite or adjust- 
ment of the suit ; that no decree can be pasted thereon under the provision of 
Order 23, rule 3, Civil Procedure Code........ ` But if after an award is made, 
the parties thereto agree to accept it, that will be a compromise end a decree 
based thereon could’ be passed under Order 23, rule 3”. ; 


_The principle having been so explicitly enunciated, the simple qucttion bofore 
mo is whether the facts justify the application of this principle and the invocation 
of Order 23 rule 3, Civil Procedure Code, to the present case. 
co —  ._ ee 

1. (1953) 1 M.LJ. 795: I.L-R, (1953) Mad. 677 (FB). 
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In this matter, what is really essential is a careful examination of the alleged 
consent to the award by the plaintiff, which is being relied on by the second defen- 
dant who has been strenuously contending, throughout, that the plaintiff can act 
only in terms of the award, by paying'the consideration of Rs. 4,200 to him and 
taking a sale deed, and that the suit of the plaintiff for specific performance can- 
not be further tried or presecd. Actually, if the record is carefully scrutinised, from 
this angle, all that we find is the text of the award itself, in which, after the signatures 

.of the Panchayatdars, we find a subscription to the effect that the two parties, includ- 
ing the plaintiff, accept the terms of the award. This is followed by the signatures 
of the witnesses. In my view, it is inconceivable that any argument could be sus- 
tained that this subscription of the parties is not a part of the document of the award. 
Indisputably it is, and it is not even an endorsement to the award in the strict sense, 
because the signatures of the witnesses follow the subscription, and do not precede 
it. I shall later comment on the absence of any evidence whatever to show that, 
subsequent to the award, the plaintiff approbated, it either by express affirmation 
or by any conduct. But, on the assumption that there is no suchevidence, it is 
impossible to hold that this subscription amounts to an acceptance of the award or 
its terms made or signified after the award itself hed been mede. It is very difficult 
now to appreciate the forces playing upon the parties, which induced the plaintiff 
as well as the second defendant to affix their signatures to the subscription which 
is a part of the award. According to the plaintiff he has been coerced into affixing 
his signature, and the award was not even read out to him. Actually, it is quite 
unnecessry to proceed into those averments, At the time when the award was made 
the plaintiff certainly did sign the subscription which is included in the document 
of award. But he appears to have recanted subsequently and as soon as he had an 

‘opportunity to make a representation, he emphatically repudiated the award. On 
the basis of the Full Bench decision it is impossible to hold that, in this view, there 
could be any decree of the suit under Order 23, rule 3, Civil Procedure Code, on 
the basis of such an award, having regard to the terms of the proviso to section 47 of 
the Arbitration Act. 


Certain other precedents have also.been placed before me, one of which is a 
judgment of Shearer, J., in Zeauddin v. Abdur Rafigus, I do not find that this decision 
takes the matter any further. Certainly it docs not detract from the force of the 
observations of the learned Judges of the Full Bench. Learned Counsel for the 
second defendant has also relied on the dicta of Umamaheswaram, J., in Salima 
Bibi v. Mohammed Ibrahim*. This decision merely enunciates that it is not neces- 
sary that a party to be bound by the award as a compromise under Order 29, rule 3, 
Civil Procedure Code, should consent*to the award at the time when the compromise 
petition is taken up for consideration by the Court. Obviously, such a proposition 
is unexceptionable as the party could well have approbated the award, or unmistak- 
ably signified his acquiescence by conduct, after the award was made, and before the 
matter is formally enquired into by Court. Actually the learned Judge (Umamahes- 
waram, J.) has referred to the Full Bench decision of this Court in Abdul Rehman v. 
Mohammed Siddiq?, and also to the judgment of Shearer, J., that I have referred to. 
The learned Judge of the Andhra Pradesh High Court did not dissent from the obser- 
vations of the Full Bench. I am unable to sec how this decision can help the second 
defendant unless he is able to show pieces of evidence during the period between 
the completion of the award and the Saly by the Court into the application under 
Order 23, rule 3, Givil Procedure Code, which do establish that the plaintiff subse- 

_ quently affımed the award, or approbated it by his conduct. 


On the contrary, some light is thrown upon the true principles, to such a matter 
by certain observations of the Supreme Court in Kashinath v. Narasingsat. Their 
Lordships stated as follows: 
as 

1. ALR. 1952 Pat. 66. 795. 
2 (1961) 2 An.W.R. 96: ALR. 1962 A.P. 4. (1962) 2 S.CJ. 597 : AIR, 1961 8.C. 


23. 
3. LLR. (1953) Mad. 677 ; (1953) 1 M.LJ, 
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“ It may be sufficient to observe that where an award made in arbitration out 
of Court is accepted by the parties and it is acted upon voluntarily and a suit is 
thereafter sought to be filed by one of the parties ignoring the acts done in pursu- 
ance of the acceptance of the award, the defence that the suit is not maintainable 
is not founded on the plea that there is an award which bars the suit but that the 
parties have by mutual agreement settled the dispute, and that the agreement 
and the subsequent actings of the parties are binding.” 


Certainly a party may be estopped from secking to contest the award, either 
by any express a tion or acceptance subsequently made, or by subsequent con- 
duct, which would clearly show that the award had been acted upon by the party 
contesting the award. In the present case, for instance the plaintiff was in posses- 
sion as lessee of the property previous to the original agreement of conveyance in his 
favour and he has retained that possession throughout. If, for instance, he had 
surrendered possession to the second defendant, after the award, and before the 
application under Order 23, rule 3, Civil Procedure Code, that would be valuable 
and clear evidence of approbating the award by conduct. 


Some reference has been made to two criminal cases, respectively filed by the 
parties, which do not seem to have becn subsequently pressed there is a refcrence in 
the award tc the contemplated withdrawal of those cases. But itis quite impossible 
to hold, on the records, that this significs any conduct, on the part of the plaintiff, 
rie a a in the award, or acting upon it ; that criminal complaint might have 

ied, or might not have been presscd, for many reasons, including a lack of 
foundation or the necessary evidence. In brief, there is nothing except the signa- 
ture of the party in the award, and that, in my view, cannot be conceivably con- 
strucd as a subsequent acceptance of the award. 


It follows, therefore, that both the second appcal and the related civil revision 
Proceeding must be allowcd and that the suit of the plaintiff for specific performance 
(0.8, No. 70 of 1959) to which the sccond defendant is a party, must now be taken 
up and tricd on‘the merits. In this suit, the second defcndant appears to take up 
the position, which he is perfectly entitled in law to do, that he is a subscquent and 
bona fide transferee for value, without notice of the prior agreement to convey, whose 
rights will have to be protected by Court on those facts, if established, Of course, 
I am saying nothing whatcver about the merits of this aspect of the controversy 
which has still to be tricd out, in the light of the evidence and the probabilities, 

No order as to cost. No Icave, 


R.M. Ordered accordingly. 


[END or',VoLome (1969) II M.L.J. (Reports). ] 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH, V. RAMASWAMI AND A. N. GROVER, JJ. 


Kapurchand Shrimal ; ... Appellant * 
y. ; 
Tax Recovery Officer, Hyderabad, and Others .. Respondents. 


Income-tax Act (XLII of 1961), sections 2 (31), 4, 222—Hindu undivided 
Jamily, a distinct legal entity under the Act—Hindu undivided family, the 
assessee—Tax arrears—Default in payment —Recovery proceedings against’ 
karta of family—Arresf and detention in prison—lIllegal. 


In tax recovery proceedings the properties of a Hindu undivided family were attach- 
ed for realizing the tax dues. In exercise of the powers conferred by rule 76 of 
Schedule II of Income-tax Act, 1961, the Tax Recovery Officer directed the manager 
of the Hindu undivided family be detained in civil prison for fifteen days. The 
petition filed by the manager in the High Court against the order of detention 
was rejected on the ground that the manager had, in contravention of rule 16 (2) 
of the Schedule II of the Act, dealt with the properties of the family after receiving 
notice of the issue of tax recovery certificate. In the appeal against the order, the 
manager applied for leave to raise the contention that where a Hindu undivided 
family had committed default, its karta not being the assessee against whom the 
certificate is issued, is not liable to be detained for recovery of tax due by the 
Hindu undivided family. The High Court declined to allow the contention to be 
raised and held that he was liable to be detained. - A day before the order was 
passed the manager filed another petition under Article 226 of the Constitution 
challenging the validity of the proceedings on the ground that he was not a 
“deaultor”. Tho petition was dismissed by the High Court in the view that the 
earlier judgment operated to bar investigation into the plea raised. The manager 
appedled and also applied under Article 32 of the Constitution praying for a writ 
of habeas corpus in hs Supreme Court. - 

Held : for the default-of the Hindu undivided family in payment of tax, the 
karta thereof cannot be arrésted and detained in prison. ` 


Under the Income-tax Act of 1961, a Hindu undivided family is a distinct tax- 
able entity, apart from the mdividual members who constitute the family. 


The scheme of the Act is to treat the assessee failing to pay the tax due within the 
period prescribed a defaulter. - 

If the properties of the family are to be attached, proceedings may be started 
agnet the: Hindu undivided, family’ and tha manager represents the family in 


*C, A. Nos. 1319 and 1320 of 1966 14th August, 1968, 
and W.P. No, 103 of 1966, ' - 





gat te 
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con 16th June, 1959, under section 46 of th 
tax due by the family. Pursuant to the certificate, properties of the Hindu undivided 
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proceedings before the Recovery Officer.’ But by the clearest implication of the 
statute the assessee alone may be deemed to be in default for non-payment of tax 
and liability to arrest and detention on failure to pay the tax due is also incurred 
by the assesseo alone. _The manager by virtue of his status is competent to re- 

t the Hindu undivided family, but on that accomnt he cannot for the purpose 
of section 222 be deemed to be the assessee when the assessment is made against 
the Hindu undivided family and certificate for recovery is issued against the family. 

There is no provision in the Act which deems the manager to be the assessoo 
‘for the purpose of the assessment and recovery of tax when the mcome of tho 
Hindu undivided family of which he is the manager, is assessed to tax. Nor is 
there any provision enabling the Income-tax Officer to treat tho manager of the 
‘Hindu undivided family as an assessee in default under the provisions of the Act. 
The Legislature had made no provision for recovery of tax by recourse to the 
personal property of the manager of the Hindu undivided family or by~ his arrest 
and detention for default of the family in paying the tax due. 

. The High Court took a somewhat technical view in declining to allow the con- 
tention raised by the manager in the first writ petition presented before the High 
Court that he was not liable to be arrested and imprisoned for non-payment of the 
tax arrears, since he was not an assessee, and then in treating the judgment of the 
-High Court in the first writ petition operating constructively as res judicata m the 

, secend /petition. ee í 

"Appeals by Special Leave from the Judgments and Orders, dated the 16th 


February, 19661, and Ist Fe , 19662 of the Andhra Pradesh High Court -in 


Writ Appeals Nos. 143 of 1966 and 166 of 1965 respectively, and Writ Petition under 
Article 32 of the Constitution of India for enforcement of the Fundamental Rights. 


B. C. Misra, Senior Advocate, (Om Prakash Gupta and M. V. Goswami, Advo- 
cates, with him), for Appellant/Petitionor (In all the matters). : 
B. Sen, Senior Advocate, (R. N. Sachthey, Advocate, with him), for Res- 
pondent (In all the matters). ; ` ; 
The Judgment of the Court was delivered by =e 
Shah, J—Kapurchand Shrimal—a Hindu undivided family—committed default 
in payment of income-tax due by it for the assessment years 1955-56 to 1959-60. 
The Income-tax Officer, Special spe ora Circle, Hyderabad, issued certificate 
the Income-tax Act, 1922, for recovery of 


family movable and immovable and outstandings were attached for realizing the 


- tax dues. 
+ Tn exercise of the powers conferred by rule 76 of Schedule II of the Income-tax 
- Act, 1961, the Tax Recovery Officer directed on August 10, 1965, that Kapurchand 


Shrimal manager of the family be detained in civil prison for fifteen days. The 

r then moved a petition in the High Court of Andhra Pradesh against the 
order of detention. The petition was rejected by a single Judge of the High Court 
holding that the manager had, in contravention of rble 16 (2) of Schedule I of the 
Income:tax Act, 1961, dealt with the properties of the family after receiving notice of 
the issue of the tdx recovery certificate. In appeal against that order, the manager 
applied for leave to raise the contention that where a 'Hindu undivided family had 
committed default in payment of the tax,i ts karta not being the assessee against whom 
the certificate is issued, is not liable to be detained for recovery of tax duo by the Hindu 
undivided family. The High Court decline to allow the contention to be raised and 
held that the manager having acted in contravention of rule 16 (2) of Schedule I of 
the Income-tax Act, 1961, the ingredients of rule 73 were attracted and he was lia- 
ble to be detained in civil prison. A day before this order was passed the appellant 
filed. another petition under Article 226 of the Constitution ch enging the ‘validity 
of the proceedings. against him on the ground that-he was not a “defaulter ”. That 


wo 


1. (en 1 LTJ. 429 : (1967) 1 ALW.R. 2. (1967), 64 LT.R. 1. 
%32: 64 LTR. 279. i it rae 5 
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petition was dismissed by the High Court ho'ding that the carlior judgment of the 
High Court operated to bar investigation into the plea raised. A : 


Appoals Nos. 1319 and 1320 of 1966 arise ont of the orders made by the High; 


Court m the two pours under Article 226 of the Constitution. The manager was, 
after the order of the High Court, arrested and sent to prison for six months. . The 
manager then filed petition under Article 32 of the Constitution praying for @ writ 
in the nature of habeas corpus for an order for his release from the custody of the 
Superintendent, District Prison, Hyderabad. In our judgment the claim of the 
manager that he is not liable. to be arrested and detained in prison for failure to 
satisfy the tax due by the Hindu undivided family in enforcement of the certificate 
issued under section 222 of the Income-tax Act, 1961, must be upheld. : 


By virtue of section 297 (2), (J), notwithstanding the repeal of the Indian Income- . 


tax Act, 1922, any sum payable by way of income-tax, super-tax, interest, penalty or 
otherwise under the Income-tax Act, 1922, may be recovered under the Act of 1961, 
but without prejudice to any action already taken for the recovery of such sum un- 
der the repealed Act. Proceedings could therefore be taken for recovery of the tax 
due for the assessment years 1955-56 to 1959-60 by the Hindu undivided family under 
the Income-tax Act of 1961. Section 220 of Act 1961 deals with payment of tax and 


the conditions in which an assessee may be deemed to be in default. Under the Act - 


tax assessed has to be paid within thirty five days of tho service of a notice of demand: 


if the emount is not paid within the time limited at the place and to the person men- , 


tioned in the said notice, the asseasee shall be deemed to be in default. Sectiom-222 


rovides for the issue of certificate to the’ Fax Recovery Officer. It provides, in.so . 


ar as it is material : 

“ (1) When an assesses is in default or is deemed to be in default in making a payment of 
tax, the Income-tax Officer may forward to the Tax Recovery Officer a certificate under his signature 
8 the amount of arrears dus from the assessee, and the Tax Recovery Officer on recdipt 
of such certificate, shall proceed to recover from such assesses the amount specified therein by one 


or more of the modes mentioned below,in accordance with therules laid down in the Second , 


(a) attachment and sale of the assessee’s movable property ; 

(b) attachment and sale of the assessee’s immovable property: 

(c) arrest of the assesses and his detention in prison ; ide 
(d) appointing a receiver for the management of the assessee’s movable and immovable 


By rule 1 (b) of Schedule II of the Income-tax Act, 1961, “defaulter ” means tho 


assessee mentioned in the certificate. Rule 2 provides that when a certificate has 
been received by the Tax Recovery Officer from the Income-tax Officer for recovery 
of arrears under Schedule II, the Tax Recovery Officer shall cause to be served upon 
the defaulter a notice requiring the defaulter to pay the amount specified in the certi-. 
ficate within fifteen days from the date of service of the notice and intimating that 
in default steps would be taken to realise the amount under the Schedule. Rule 16 


provides that where a notice has heen served on a defaulter under rule 2, the defaul- ` 


ter shall not be competent to mortgage, charge, lease or otherwise deal with any pro- 
perty belonging to him oxcept with the permission of the Tax Recovery Oficer. 

ule 73 provides that no ordgı for the arrest and detention in civil prison of a defaulter 
shall bo made unless the tax Recovery Officer has issued and served a notice upon the 
defaulter calling upon him to appear on tho date specified in the notice and to show 
cause why he should not’ be committed to the civil prison, and unless the Tax Reco- 
very Officer, for reasons to be recorded in writing, is satisfied—(a) that the defaulter 
with the object or effect of obstructing the execution of the certificate, has, after the 
receipt of the certificate in the cffico of the Tax Recovéry Officer, dishonestly trans- 
ferred, concealed, or removed any part of his pioperty ; and (b) that the defaulter 
has, or.has had since the receipt of the certificate in the office of the Tax Recovery 
Officer, the means to pay the arrears or some substantial part thereof and refuses 
or neglects or has refused or neglected to pay the same. Rule 76 provides for the 
issue of an order of detention of the defaulter by the Tax Recovery Officer. . 


wX, ’ 


eee ee of 





4 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1969 


The scheme of the Income-tax Act, 1961, is to treat the assesseo failing to pay the 
tax due within the period prescribed a dofaulter. The Income-tax Officer may, where 
the assessee is found to be in default, issue a certificate for reco and forward 
it to the Tax Recovery Officer specifiying the amount of arrears due from the asses- 
soe. The amount due may be recovered by resort to any one or more of the four 
modes prescribed by section 222 of the Act. If the defaulter fails to comply with a 
notice issued by the Tax Recovery Officer requiring the defaulter to pay the amount 
within fifteen days from the date of the service of the notice, proceedings for recovery 
may be taken against the assessee for recovary of the tax. But under the schome of 
the Act and the Rules, the assessee alone may be treated in default. The Act and the 
Rules contemplate that the notice for payment of the tax arrears may be issued 
against the assesseo, and proceedings for recovery of the tax may be taken against the 
assosseo alone. Under the Income-tax Act, 1961, a Hindu undivided family is a 
distinct taxable entity, apart from the individual members who constitute that family. 
Section 4 of the Income-tax Act charges to taxfor any assessment year, the total 
income of the previous year of every person and “person” is defined in section 2 (31) 
as including (en individual, (ii) a Hindu undivided family, (///) a company, (ir) a 
firm, (v) an association of persons or a body of individuals, whether incorporated 
or not, (vf) a local authority, and (vif) every artificial juridical person, not falling 
within any of the preceding sub-clauses. The Legislature having treated a Hindu 
undivided family as a taxable entity distinct from the individual members constitut- 
ing it, and proceedings for assessment and recovery of tax having been taken against 
the Hindu undivided family, it was not open to the Tax Recovery Officer to initiate 
proceedings against tho manager of the Hindu undivided family for his arrest 
and detention’ It is true that if properties of the family movable and immovable 
are to ba attached, proceedings may be started against the Hindu undivided family 

_and the manager represents the family in proceedings before the Tax Recovery Of- 
‘car. But by the clearest implication of the statute the assessee alone may be deemed to 
be in default for non-payment of tax, and liability to arrest and detention on failure 
Ee a ae cae The manager by virtue 
- of his status is competent to represent the Hindu undivided family, but on that 
_account he cannot for the purpose of section 222 of the Act of 1961 be deemed to be 
the asseaseo when the assessment is made against the Hindu undivided family and 
certificate for recovery is issued against the family. 


Counsel for the Revenue invited our attention to section 140 (b) and section 282 
(2) of the Income-tax Act, 1961, in suppor of his contention that when tax is assessed 
against the Hindu undivided family t. is no distinction between the representa- 
tive status of the manager of the family and his personal status. Section 140 (b) 
authorises the manager in the case of a Hindu undivided family to sign and verify 
the return of income, and section 282 (2) provides for the mode of service of notice 
or requisition issued under the Act, amongst others, against a Hindu undivided fami- 
ly. But because the manager of a Hindu undivided family is authorised to sign 
and verify the return of income and 4 notice under the Act could be served upon him 
when it is addressed to a Hindu undivided family and such service is treated as service 
upon the Hindu undivided family for the purpose of the Act, the manager cannot be 
doamed to be the assessee where the income assessed is of the Hindu undivided family. 
The oxpression ‘“‘ assessee’’ under section 2 (7) means a person by whom any tax 
or any other sum of money is payable under the Act, and includes—{a) every person 
in respect of whom any proceeding under the Act has been taken for the assessment 
of his income or of the income of any other person in respect of which he is assess- 
able, or of the loss sustained by him or by such other person, or of the amount of 
refund due to him or to such other person; (b) every person who is deemed to be an 
assessoo under any provisions of the Act ; (¢), every person who is deemed to be an 
asseasee in default under any provisions of the Act. For purposes of clause (a) the 
person against whom any proceeding under the Act has been taken is deemed an 
assessee ; but that necessarily postulates that the proceeding should be lawfully 
takon against the person before he could be deemed to be an assesseo for the purpose 
of section 222 or rule 2 and rule 73. There is no provision in the Act which deems 
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the manager to be the assessee for the purpose of assessment and recovery of tax, 
when the income of the Hindu undivided family of which:he is the manager is assos- 
sed to tax. Nor is there any provision enabling the Income-tax Officer or the Tax 
Recovery Officer to treat the manager of the Hindu undivided family as an assessee 
in default under the provisions of the Act. Section 140 provides for treating a per- 
son as a representative assessee, and section 161 prescribes the liability of a represen- 
tative assessee. Section 179 makes a special provision for rendering the directors 
of private company in liquidation to be jointly and severaly liable for the payment 
of tax which cannot be recovered from the assets of the private company in liquida- 
tion. The Legislature has made no such provision for recovery of tax by recourse 
to the personal property of the manager of the Hindu undivided family, or by his 
arrest and detention for default by the family in paying the tax due. eS 


Sections 276, 276-A, 277 and 278 on which reliance was placed by Counsel for 
the Revenue in support of his argument also do not assist him. These sections 
occur in a chapter relating to Ities, and they seek to penalise failure to carry out 
specific provisions mentioned thereth. We are unable to hold that the expression 
“ person ” in sections 276, 276-A and 277 ir used in the sense in which it is defined 
in section 2 (31) of the Act. For each specific act which is deemed to be an offence 
under those provisions, an individual who without reasonable cause or oxcuse fails 
to do the acts prescribed by statute or acts in a manner contrary to the statute or 
makes a declaration on oath which he believed to be false or does not believe to be 
true, is mde liable to be punished. Section 278 penalises the abetment or inducing 
any person to make and deliver an account, statement or declaration relating to 
any income chargeable to tax which is false and which he eithér knows to be false. 
or does not believe to be true. In the context in which tho expression “ person ” 
occurs in sections 276, 276-A, 277 and 278 , there can be no doubt that it seeks to 
penalise only those individuals who fail to carry out the duty cast by the specific . 
provisions of the statute, or are otherwise pee for the acts done. For the 
default of the Hindu undivided family, therefore, in payment of tax, the karta 
cannot be arrested and detained in prison. 

The High Court, we think, took a somewhat technical view in declining to allow , 
the contention raised by the appellant in the first writ petition presented before the ` 
High Court that he was not liable to be arrested and imprisoned for non-payment of 
the tax arrears, since he was not an assessee, and then in treating the judgment of the 
High Court in the first writ petition operating constructively as res judicata in the ` 
second petition. - ; 7 

The appeals are allowed and the order of detention paea by the Tax Recovery 
Officer against the appellant is declared unauthorized. No order in Petition No. 103 
of 1966. The appellant will be entitled to his costs in Appeal No. 1320 of 1966 in all, 
the three Courts. There will be no order as to costs in Appeal No. 1319 of 1966 and 
Writ Petition No. 103 of 1966. 

y. S. f Appeals allowed. 





ae 
pY E r ` 
6. -© THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). .- [1969 


: THE SUPREME COURT OF INDIA. 
, (Civil Appellate Jurisdiction.) 
es :—J. C. Saam, V. RAMASWAMI AND A. N. GROVER, JJ: 


Commissioner of Wealth-Tax, Madras ... Appellant* 
ai v. : 
Smt. R. A. Muthukrishna Ammal Žž . ... Respondent. 


Wealth-tax Act (XXVII of 1957), section 2 (e) (v}—Net wealth—Computation— 
Assets—Interest available for a period not exceeding six years—Meaning— Will 
remain available for a period not exceeding six years—Assessee, lessee of salt 
pans únder Government—Lease liable to be determined by notice on either side— . 
Precarious lease—Interest, not asset—Not liable to inclusion in computation. 


The assessee obtained from the Government, on lease certain salt pans in 1943 
and 1945 for a period of 25 years liable to be dete mined by notice on either side at 
the end of the salt manufacturing season. The assessee sub-leased the right under 
the lease to two persons. The Wealth-tax Officer held for the assessment year 
1959-60 that the value of the interest of the assessee in the salt pans for the unex- 
pired periods of the two leases was liable to be included in the computation of net 
wealth. This was confirmed by the Appellate Commissioner in appeal. But the 
Tribunal held that the interest of the assessee was not an “asset” within the 
meaning of section 2 (e) (v) of the Act , for the interest of the assessee was not 
available to her for a period exceeding six years and hence excluded such value in 
the computation. e High Court in reference also held in favour of the 
assessoe. The Revenue appealed. 


. Held : the interest of the assessee in the property is not an “asset” within the . 
’ meaning of section 2 (e) (v) of the Act and hence has to be excluded from the 
> net wealth. 


The interest of the assessee-lesseo under each of the leases was precarious as it 
was liable to be determined by notice on either side. The leasehold interest was 
not available to the assessee for a period exceeding six years from the valuation 
date. 


A lessee’s interest in land is undoubtedly an interest in immovable property and 
would normally be an asset, unless within the meaning of section 2 (e) (») of the 
Act, the interest in the property is available to the assessee for a period not 
exceeding six Tears. 


The expression “ is available to an assessee for a period not exceeding six years” 

means that the assessee though he has an imterest in property at the valuation date 

., the mterest will remain available for a period not exceeding six years. If it is 

to remain available for six yoars or for a shorter period the interest will fall within 

the exception ; if it is to ‘remain available for a period exceeding six years it will 

fall within the definition of “assets ” and its value will be liable to be included in 
the net wealth of the assessee. 


The contention of the Revenue that the expression “‘ is available to an assessee 
for a period not exceeding six years ” in section 2 (e) (y) moans, is and has been 
available to an assessee for the period of six years beforé the valuation date, the 
interest would be an asset within the meaning of the Act is not correct and the 
Amending Act of 1964 adding the clause “from the date of the interest vests ia the 
assessee ” after the expression “six years”? would not amount to such exposi- 
tion of the meaning of the original clause. Even otherwise the section has to be 
interpreted as they stood at the valuation date which crystallized the charge of 
wealth-tax for the appropriate assessment year. 


‘Appeal from the Judgment and Order dated the 4th September, 1964 of the 
Madras High Court in T.C. No. 237 of 1962 (Reference No. 132 of 1962). 
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tion 4 (5) the interest of the assessee uideor the lease would have been liable td be 
included in the net wealth of the transferor. ' We see no reason to hold that because 
the transferor is the Government, any. different rule will apply. ` 
‘Counsel for the Revenue invitéd our attention to the amendment made in the 
Act by the Wealth-tax (Amendment) Act, 1964, in the definition of the word “ assets” 
in section 2 (e) of the Act. Relying upon the clause added by tho Amending Act 
“ fiom the date the intérest vests in tho'assessee ” after the oxpression “‘ six years ” 
in clause 2 (e) (v), Counsel contended that this Was intended to be a parliamentary 
exposition of the meaning of tho original clause. We do not think that any such 
intention appodrs from tho terms of that clause. Assuming that the exception in 
respect of interest in property which is available to an assessoe for a period not exceed- 
ing six years from the date the interest vostè in the askessee is only to apply after the 
date of the amendment by tho Wealth-tax (Amendment) Act, 1964, that clause has 
no application and the terms of the section must be interpreted as they stood at the 
- yaluation date which llized the charge of wealth-tax for the appropriate assess- 
ment year. It is unnoct to refer to the amendment made by the same Amond- 
ing Act in the Explanation to section 4 of the Act. We are of the view that’ imterest 
in property which is available to the taxpayer for a:period not exceeding six yeara 
from tho valuation date'is not an assot within the meaning of section 2 (e) and tho 
value thereof cannot:be included in the net wealth of the assessoe for the financial 
year relevant to the valuation’ date. ~- °- ee a A 
`. The appeal therefore fails and’is dismisséd with costs. 


V.S.. ` w- ee Se er Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
oe Rear =p. ‘(Criminal Appellate Jurisdiction.) ë 
s Tax fog CN as ï ` . z Ei 
... PRESENT J. C. SHAH, V. Ramaswawi. AND A. N, Grover, JJ. , 
T. S. Baliah ... Appellant * 
P -p. ` 7 : ha Th . a. WAS 
T. S. Rangachari, Incomb-tax Officer, Central _ Oe a7 
- Circle VI, Madras - S3 _ ss» Respondent. 
incoms-tax Act (XI of 1922), sections 52 and 53 and Income-tax Act (XLII of 
1961), sections 277, 297 (2).—False statement by assesses in declarations 
_ —Offences under the old. Act—Prosecution under the new Act—Prosecution for 
offences under tha Penal Code and Income-tax Acts—Prosecution and ment 
sustainable—Penal Code and Income-tax Acts—Offences—No implied repeal of 
provisions of Penal Code by Incomé-tax Act—Offences under the old’ Act—Prose- 
cution under the new Act—Saving by General Clauses Aci—Complaint by the 
' Officer. at the instance of Inspecting Assistant Commissioner-——Complianc¢ with 
the statute—Chotce of initidtion of prosecution under the Income-tax Act’ and 
. Penal Code by Officer—No violation of equality clause of Constitution., = 
Statute—Interpretation—Implied repeal of prior Act by later Act—When ‘arises— 
Implied repeal only in cases of utter inconsistency and repugnancy between two 
Acts—Language of later enactment. > w. 
Statute—Repeal and re-énactment on same subject—-Rights and liabilitles—Saving— 
Test—Not a question of expressly keeping alive but one of Intention of destroying 
such rights by later enactment. — g i s 
Penal Code (XLV of 1860), section 177—If repealed by Income-tx Act making false 


statements by assessees offence: - . 
General Clauses Act (X of 1897), sections 6 and 26—Scope. ec 
The Income-tax Officer filed four complaint potitions against the assessee at the 
instance of the Inspecting Assistant Commissioner and the Commissioner ' of 
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Income-tax before the Chief Presidoncy Magistrate charging the assessee with 
having committod offences under section 52 of the 1922 Act and under section 177, 
Penal Code, in the fir.t 3 complaints and under section 277 of the Act of 1961 end 
under section 177, Porial Code, m the 4th complaint petition. In substance the 
~ charge was that’ the assessée had made a statement in the verification under the 
Income-tax Act, which was false knowing it to be false and he had wilfully omitted 
and doliberately suppressed tho inclusion of certain sums of money in, his mcome- 
tax returns with g vaw to evade’ lawful taxes. The assessee filed applications 
before the Magistrate praying that the legality of the trial for both the offences 
. should be tried ‘as the prelimmary issue.’ This applications ‘were dismissed by the 
Magistrate by a common ordor and the same was sustained by the High Coutt in 
- the criminal revision petitions. The assessoe appealed) -00 
Held : the prosecutions are validly initiated against the assessee. 
Having regard to the terms and language of the Income-tax Act of 1922 and thẹ 
Penal Code there is no repugnan or inconsistency and the two enactments can 
stand together and they must thorefore’be treated as cumulative in effect, 


The differences in regard to compoundability of the offence or otherwise, persan 
who is to institute prosecution and who is to try the offences, otc., existing in the 
provisions of section 52-of the 192? Act and section: 177 of the Penal Code do not 
support the argument that there is any repugnancy or inconsistency between the 
two statutes. The provisions enacted undor section 52 of the 1922 Act do not alter 
the nature or quality of the offence enacted in section 177 of the Penal Code, but 
it merely provides a new course of procedure for what was already an offence. In 
such a case the new statute is not as supetseding nor repealing by implica- 
tion the previous law but as cumulative. 

There would be no repeal of Acts by implication, unless the two enactments are 
so inconsistent or repugnant that they cannot stand together and the repeal of the 
express prior enactment must flow from necessary implication of the language of 
the later enactment. 


Under section 6 of the General Clauses Act, a legal ceeding in respect of an 
offence committed under the 1922 Act may be tnstitatod ever afte the repeal of the 
1922 Act by the 1961 Act and punishment may be imposed as if the repealing Act 
had not been passed. 


Whenever there is a repeal of an enactment, the consequences laid down in 
section 6 of the General Clauses Act will follow unless as the section itself says, 
a different intention appears in the .epealing statute. When ther is followed 
by fresh legislation on the same subject-the Court would undou ly have to look 
to the provisions of the new Act, but only for the purpose of de ini 
whether they enact a different intention. The question is not whether the new Act 
expressly keeps alivo old rights and liabilities but whether it manifests an intention 
to destroy them. f , 

Tho provisions of section 297 (2) do not intend to take away the right of institut- 
ing prosecution in respect of proceedings which are pending at the commencement 
of Act, It is true that there is no express sub-clause in section 297 (2) of the 
1961 Act which provides for the continuation of such proceedings but Parliament 
did not intend section 297 (2) of the. 1961 Act to be completely exhaustive and in 
regard to such matters as are.not expressly saved by section 297 (2), the provisions 
of section 6 (e) of the General Clauses Act will apply, ? 


A plain reading of section 26 of the General Clauses Act shows that there is no 


bar to the trial or conviction of the offender under both enactments but there ig 
only a bar to the punishment of the offender twice for the aame offence. 

There is no statutory requirement that under section 53 of the 1922 Act the 
complaint petition itself must be filed by the Inspecting Assistant Commissioner. 
The clause “at his instance ” in section 53 only means “ on hig authority ” and 
it is therefore sufficient compliance of the statutory requirement if the complaint 
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Petition is filed by the Officer én being ‘authorised by the Inspecting Assistant 
Commissioner. 


The institution of a complaint under the section 52 of 1922 Act is circumscribed. 

by sufficient safeguards and thers is no violation of the guarantoo under Article 14 
of the Constitution. 

Appeals by Special Leave from the Judgment and Order, dated the 14th February, 

1968 of the Madras High Court in Criminal Revision Cases Nos. 645 tò 648 of 1967.* 


M. K. Ramamurthi, Senior Advocate (Mrs. Shy: Pappu, P. S. Khera and 
Vineet Kumar, Advocates, with him), for Appellant. (In all the Appeals). 


- „B. Sen, Senior Adyocate (T. A. Ramachandran and R. N. “Sachthey, Advocates, 
with’ him), for Respondent (In all the Appeals). 


The Judgment of the Court was: delivered by 


Ramaswami, J—The appellant is a tinoma actor and the present proceodings 
have arisen in respect of the ıncome-tax seturns filed by him for the assessment years’ 
1958-59, 1959-60, 1960-61 and 1961-62. In respect of the first three assessment sa bas 
the appellant was assessed to income-tax. Thereafter penalty proceedings had been 
instituted under section 28 of the Income-tax Act, 1922, hereinafter called the 1922 
Act and penalties were imposed. In respect of tho last assessment year, notice has 
been issued to the appellant asking him to show cause why the penalty should not be 
ponte Age ' The 5e pondan filed four complaint petitions at the instance of the Ins- 

ommissioner, Central Range, Madras in respect of the first three 
POERA yoars and at tho instance of the Commissioner of Income-tax, Madras 
Central in respect of the fourth assessment year before the Chief ono Magis- 
trate, Egmore, Madras charging the appellant with having committed offences under 
section 52 of the 1922 Act and under section 177, Indian Penal Code, in the first 
three complaints and under section 277 of the Indian Income-tax Act, 1961, herein- 
after called the 1961 Act and under section 177, Indian Penal Code, in tho fourth 
complaint petition. In substance the allegation of the first respondent was that the 
appellant had made a statement in the verification under the Income-tax Act which 
was false knowing it to be false, and he had wilfully omitted and deliberately suppres- 
ed the inclusion of certain sums of money in his income-tax returns with a view to 
evade lawful taxes due to the Government. The appellant filed four applications 
before the Chief Presidency Magistrate piayimg that the legality of the trial for both 
the offences should be tried as the preliminary issue. This gee was dismissed 
by the Chief Presidency Magistrate by a common order, ted 22nd May, 1967, 
holding that the points of law raised by the appellant were such that they could be 
agitated in the course of the trial and therefore it was not nocessary to give any finding 
on those points at that stage. Thereafter the appellant filed Criminal Revision 
Petitions in the Madras High Court against the orders of the Chief Presidency 
Magistrate. These petitions were dismissed by the Madras High Court by its 
order, dated 14th February, 1968. 


These appeals have been roar, 1988, fa Ci Leave from the order of tho Madras 
High Court, dated 14th February, 1 agree en 645 to 648 of 
1967. 


It is necessary at this stage to set òut the relevant provisions of the Indian Penal 
Code and of the 1922 Act. Section 177, Indian Penal Code, states: 


“ qo Whoever, bolng legally bound to furnish information on a any subject to any public rse- 


rch ene e he aaa he knows or has reason to believe 
i totale aball hed with: lalmi prisonment [Ora erri nen may extend tp six months, 


or with fine which fay extend to one thousand rupee, or with both ; 
. : * * . * i * i, 


Section 52 of the 1922 Act is to the: following effect : 


» (1968) 2 L.T.J: 636 : (1968) 2 M.LJ.451: 1969 Mad. 145. 
(1869) M.L.J. (CrL) 635: 71 1.T.R. 163 : AIR. 
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“52, False statement in declaration.—If a person makes a statement in a vertification mentioned 
id section 19-A or section 20-A or section 21 or section 22 or sub-section (2) of section 26-A or sub- 
section (3) of section 30, or sub-section (3) of section 33 or furnishes a certificate under sub-section 
eor setion 1. which ls falso, and whi either knows or believes to be false, or does not believe 
to be true, he shall be punishable, on conviction before a Magistrate, with simple imprisonment 
which may extend to six oaths, or with ne which may extend to one tholsand rupees, or with both. 
Section 53 reads as follows : 


= #53." Prosecution to be at lastance of Inspecting Assistant Commttssioner.— 1) A perton shall 
pot be procended against fos na Teo unset soon 51 or sections #2 except at instance of the 
Inspecting Assistant Commissioner. 


(2) The Inspecting Amistant Commlaloner may elie befor ar aftar tha ntiation of pro- 
compound ‘any such offence. ” 

As regards the criminal separ ica arising front the returns’ for the assessment, 
years 1958-59, 1959-60 and 1960-61, it was contended on behalf of the appellant that 
the provisions of section 52 of the 1922 Act was a special provision in this behalf 
8o that there could be prosecution of the appellant only under that provision and not 
under section 177, Indian Penal Code, which was a general provision. It was said 
that in respect of the matters Covered by soction 52 of the 1922 Act, the provisions 
of section 177, Indian Penal Code, should be taken to have begn repealed by implica- 
tion and therefore the prosecution of the z ellant under section 177, Indian Penal 
Code, was illegal. We-are unable to argument as correct. Before coming 
to the conclusion that there is a repeal A the Court must be satisfied 
that the two enactments are so inconsistent or, repugnant that they cannot stand, 
together and the repeal of the express prior enactment must flow from necessary 
implication of the language of the later enactment. It is, therefore noceasary in this, 
connection to scrutinise the terms and consider the true meaning and, effect of : ‘the 
‘two enactmonts..It was argued on behalf of the appellant that there was inconsistence 
between the provisions of section 177, Indian , Penal Code. and of section 52 of 
the 1922 Act. It was said that the differences between the two enactments were ag- 
follows : (1)-section 177, Indian Penal Code, is non-compoundable whereas the, 
offence under section 52 of the 1922 Act is compoundable with.the permission of the 
Inspecting Assistant Commissioner by. virtue o clause (2) of section 53 of the 1922. 
Act. (2) The prosecution under section 177, Indian Penal Code, can he instituted- 
by any public servant under section 195, .Criminal Procedure Code, whereas tho 
prosecution under section 53 of the 1922 ‘Act has to be instituted at the instance of 
tho Inspecting Assistant Commissioner as pi vided under section 53 (1) of the 1922 
Act. (3) An offence under section 177, Penal Code, is triable by a Presidency 
Magistrate, a Ma te of the First Class or Second Class, whereas the offence. 
ander section 52 of the 1922 Act cannot be tried by a Second Class, Magistrato unless 
spocially empowered by the Central Government, and (4) If penalty is levied under 
the 1922 Act in respect of certain matters, no prosecution can be instituted by virtue . 
of the provisions under section 28 (4) of the 1922 Act in respect of the same matters,- 
whereas there is no such bar under section 177, Indian Penal Code. In our opinion, 
these differences do not support the argument that, there is any repugnancy or 
inconsistency, between the two statutes. The provisions enacted in section 52 of the 
1922 Act do not alter the-nature or quality of the offence enacted in section 177, 
Indian Ponal Cod, but:it merely provides a new course of procedure for what was 
already an offence. Ina case of this description the new statute is regarded not as 
‘syperseding, nor repealing by implication the previqus law, but as cumulative. For 
instance, it Wis ‘held in Rev. Robinson’ that section-10 of the Poor Relief Act, 1691 
<c. 11), in imposing a penalty of £ 5, ‘Tocoverable’ summarily, on parish officers who 

refused to receive a pauper removed to their parish by an order- of justices; was to 
‘leave those officers'still liable to indictment for the common law offence of disobeying 
the order which the justices had authority to make, under the Poor Relief Act, 1662 
{c. 12). In cases such as these, it is to” presumed that the logislaturo knew that 
thg offences was punishable by indictment, and that, as it did not in express terms 
abolish the common law proceeding, it intended that the two remedies should co-cixst. 
In .Re y.-Hopkins* whore the Metropolitan Police Act, 1839 (c. 47), by one section. 





1. (1759) 23Burr. 800, 803. 2. LR. (1893) 1 Q.B. 621. 
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on 57) ompowored a magistrate to impose a penalty of not more than 40 s. 
or an offence, and by another section Ne 77) empowerod him, if the penalty was not 
paid, to commit the offender to prison'for a-month, and a later statute [Metropolitan 
olice Act, 1864 (c. 55), section 1] repealed section 57 and substituted for it one 
empowering the magistrate to i the same penalty or to commit to prison for 
not more than throe days, it was held by the Queen’s Bench that this did not i liedly ` 
repeal, section 77, but that it was competent for the magistrate to sentence an offender 
to pay a penalty of 40s. and in default of payment to be imprisoned for a month. 
The principle of these decisions applies to tho present case and having regard to the 
terms and language of the two enactments, we are of opinion that there is no repug- 
nancy or inconsistency and the two enactments can stand together and they must 
therefore be treated as cumulative in effect. We are of the inion that the doctrms 
of implied repeal cammot be applied in the circumstances oO this case and that the 
argument of the dppellant on this point must be rejected, . ' 


Wo pass on to consider the next question argued on behalf of the appellant, 
viz.,whother by reason of tho repeal of the 1922 Act by the 1961 Act, the prosecutions 
in respect of the prior proceedings under the 1922 Act were not saved and therefore 
the prosecution under section 52 of the 1922 Act was not sustainable. Section 297 
(1) of the 1961 Act expressly repeals the 1922 Act. Clause (2) of section 297 provides 
that the matters expressly referred to in clauses (a) to (m) aro saved notwithstanding 
the repeal of the 1922 Act. Tt was contended on behalf of the appellant that under 
clauses (2) (a) to (m) of section 297 of the 1961 Act the prosecution m respect of pro- 
ceedings pending at the commencement of the 1961 Act was not expressly saved and 
therefore it must be presumed that Parliament had not imtended to save prosecutions 
in respect. of proceedings pending at the commencement of the 1961 Act. In our 
opinion, there is no justification for this argument. Section 6 of the General Clauses 
Act reads as follows : ase f 

“6, Effect of repeal.—Where this Act or any Central Act or made after the com 
mencement of this Act, repeals any enactment hitherto made or to be made, then, unless 
a different intention appears, the repeal shall not— : ; 

(a) revive antyhing riot in force or existing at the time at which the repeal takes effect ; or 
camer affect the previous operation of any enactment so repealed or anything duly done or 
thereunder ; or . : 
(e) affect any right, privilege, obligation or lability soqulred, actrved or incurred under any 
so ro 3 or ý l ae 
(d) affect any penalty, forfeiture or punishment incurred in respect of any offence committed. 
any enactment so repealed ; or Se 


my 


E affect any investigation, legal proceeding or remedy in respect of any such right, privilege, 
o on, liability, penalty, forfeiture or punishment as aforesaid ; N p 
and any suchin on, legal proceeding or remedy beinstituted, continued or enforced, ant 
any such penalty forfeiture or punishment may be im as if the repealing Act or Regulation bad 
not been passed. ” ; 4 ; 
The principle of this section is that unless a different intention appears in the 
repealing Act, any legal procoeding can bo instituted and continued În Tt oe oF 
matter pending under the repealed Act as if that Act was in force at the time of 
In other words, whenever thore is a repeal of an enactment the consequences 
laid down in section 6 of the General Clauses Act will follow unless, as the section 
itself says, a different intention appears in the repealing statute. . In the caso qf a 
simple repeal there is scarcely any room for expression of a contrary opinion. t 
when the repeal is followed by fresh legislation on the same subject the Court would 
undoubtedly have to look to the provisions of the new Act, but only for the purpose of 
-determining whether they indicate a different intention. The question is not whether 
the new Act expressly keops alive old rights and liabilities but whether it manifests 
an intention to destroy them. Section 6 of tho General Clauses Act therefore will he 
applicable unless the new legislation manifests an intention incompatible with or 
contrary to the provisions of the section. Such incompatibility would have to be 
ascertained from a consideration of ‘all the relovant provisions of the new statute 
and the mere absence of a saving clause is by itself not material. In other words, 
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the provisions of section 6 of the General Clauses Act will apply to-a case of repeal 
even if there is a simultaneous re-enactment unless a contrary intention can be gather- 
od from the new statute. Having examined the provisions of clause (2) of section 297 
of.the 1961 Act we are of the opinion that it is not the intention of Parliament to 
take away tho right of instituting p-osecution in respect of proceedings which are 
ponding at the commencement of the Act. It is true that there is no oxpress sub- 
Clauss.in section 297 (2) of the 1961 Act which provides for the continuation of such 

roceedings but our concluded opinion is that Parliament did not intend section 297 
2) of the 1961.Act to be completely exhaustive and in regard to such matters as are 
not expressly saved by section: 297 (2) of the 1961 Act the provisions of section 6 (e) 
of the General Clauses Act will apply. It follows therefore in the present case that 
under section 6 of the General Clauses Act a legal proceeding in respect of an offence 
committed .under,the 1922 Act may be instituted even after the repeal of the 1922 Act 
by the 1961 Act and punishment may be imposed as if tho repealing Act had not 
been passed. On behalf of the appellant reliance was placed on the decision of this 
Court in Kalawati Devi Har < V. Commissioner of Income-iax, West Bengal}, 
in which there is an observation that “* section 6 of the General Clauses Act will 
not apply because section 297 (2) evidences an intention to the contrary and section 
297 (2) was meant to provide as far as possible for all contingencies which may 
arise out of the repeal of the 1922 Act”. But this observation in Ka/awati Devi 
Harlalka v. Commissioner of Income-tax, West al! has been oxplained and 
interpreted by this Court in a subsequent case—The Third Income-tax Officer, 
Mangalore v. Sri N. Damodar Bhat*, wherein it was pointed out that the ratio of 
the decision in Kalawati Devi Harlalka v. Commissioner of Income-tax, West 
Bengal, was that “ section 6 of the General Clauses Act will not apply in respect of 
those matters whore Parliament had clearly expressed its intention to the contrary by 
inaking detailed provisions for similar matters mentioned in that soction”. As we 
bave already pointed out, Parliament had not made any detailed provision for the 
institution of prosecutions in respect of proceedings which were pending at the 
commencement of the 1961 Act. _ It follows therefore that the provisions of section 
6 of the General Clauses Act are applicable in the present case and the prosecution 
of the appellant under section 52 of the 1922 Act is legally valid. - ait 


We proceed to consider the néxt question arising in this case, yiz., whether the 
appellant can be prosecuted both under section 177, Indian Penal Code and section 
52 of the 1922 Act at the same time. It was argued on behalf of the appellant that 
that in view of the provisions of section 26 of the General Clauses Act (Act X of 1897) 
the appellant can be prosecuted either under section 52 of the 1922 Act or under 
section 177, Indian Penal Code and not under both the sections at the same time. 
We are unable to accept this argument as correct. Section 26 of the General 
Clauses Act states : i , 

“26. Provision as to offences punishable under two or more enactments.—Where an act or omis- 
sion constitutes an offence under two or more enactments, then the offender shall be liable to be pro- 
tecuted and punished under elther or any of those enactments, but shall not be liable to be puni- 
ahed twice for the same offence.” . : ons ete ` 


A plain reading of the section shows that there is no bar to the trial or convic- 
tion ‘of the offender under both enactments but there is only a bar to the punishment 
of the offender twice for the same offence. In other words, the section provides that 

, where an act or omission constitutes an offence under two enactments, the offender 
may be prosecuted and punished under either or both the enactments but shall not 
be liable to be punished twice for the same offence. We accordingly reject the 
argument of the appellant on this aspect of the case. 


It was then contended on behalf of the appellant that the prosecution is illegal - 
as complaint petition was required to be filed by the Inspecting Assistant Commis- 
signer under the 1922 Act. In our opinion, there is no substance in this argument. 
a a he 


1. (1967) 2 LTJ. 703 : (1967) 2 S.C.J. 764: 2, (1969) 1 LT.J. 482 : (1969) 1 S.C.J. 659 : 
41967) 66 I.T.R. 680: (1967)3 S.C.R. 833: AIR. 1969 S.q. 408. 
R. 1968 S.C. 162 
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Section 53 of the.1922 Act only requires that a person anall not be proceeded against 
for an offence under section 51 or section 52 of the 1922 Act “except at the instance 
of the Inspecting ‘Assistant Commissioner”. It is not disputed in the present case 
that the respondent has filed complaint petitions on the authority of the Inspecting 
Assistant Commissioner.. Thero is no-statutory requirement that the complaint 
petition itself must be filed by the Inspecting Assistant Commissioner. The clause 
“at his instance” in section 53 of the 1922 Act only means “ on his authority” and 
it is therefore sufficient compliance of the statutory requirement if the complaint 
pen is filed by the respondent on being authored ty the Inspecting Assistant 
mmissioner. 


It was also said in the course of argument that it was open to the Income-tax 
Officer to prosecute the appellant either under section 177, Indian Penal Code or un- 
der section 52 of the 1922 A Act and the choice of progecution was left to the arbitrary 
and unguided discretion of the Income-tax Officer and therefore there was a viola- 
tion of the guarantee under Afticle 14 of the Constitution. We do not consider there 
is any substance in this argument. The offence provided for in section 52 of the 1922 
Act is an offence specially constituted and the prosecution for that offence requires 
the sanction of tho Inspecting Assistant Commissioner. No prosecution also can 
take placo if penalty has been imposed under section 28 of the 1922 Act. The imsti- 
tution of a complaint under section 52 of the 1922 Act is therefore circumscribed by 
sufficient safeguards and we do not consider that there is any violation of the guaran; 
toe under Article 14 of the Constitution. 


Lastly, it was pointed out that penalties have been already imposed on tho seal: 
Jant in respect of the first three assossment years and that there can therefore be no 
prosecution of the appellant under section 52 of the 1922 Act. -Referenco was made 
to section 28 (4) of the 1922 Act which states that “‘no prosecution for an offence 
against this Act shall be instituted in respect of the same facts on which a penalty 
has been imposed under this séction.” There is however no sufficient material 
before us to determine this point. We therefore consider that the point should be 
Toft open and the appellant may urge the argument before the trying Magistrate at 
the time of the commencement of the trial. 

Subject to this observation, we dismiss these appeals. 

V. 5S. : — Appeals dismissed. 

THE, SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
i Present’ :—]:G. Suan, V. Ramaswawr ann G.K. Mrrrer, JJ. 
Boothalinga Agencies i ; .. Appellant" 
a 


V.T.C. Poriaswami Nadar .. _ Respondent. 


ae and Exports (Control) Act (XVII of 1947), section 5—Scope—Gontravention o 


of a licsnce—If could amount to contravention of the provisions (section 5 
A the Act. 
Contract Act (IX of 1872), section 56—Scope— —Dischergs of contract—S: 
illegality af the act agreed to be done—Docvins of frustration af contact, if combs within 
the purview of section 56.. i 

It is true that a licenco was granted by virtue of a statutory notification dated 
Sth March, 1948 issued under the Defence of India Rules and later deemed to 
have been issued under Imports and Exports (Control) (Act XVIII of 1947). 
Notification No. 2gN-ITC 43) | dated rst July, 1943 merely provides that no 
shall be imported except the goods covered by special licences issued b an autho; 
rised officer. Notification No. 2-ITC/48 dated 6th March, 1948 authorises the 
licensing officer to impose one or more conditions prescribed by that order and 
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by him, but if the licensee contravenes the conditions’ impoéed by the licence it 

- is difficult to hold that it is not merely a contravention of the conditions of a 
licence but there is contravention of the terms ofthe notification and so the pro- 
visions of section 5 of Act XVIII of 1947 are attracted. ` i 


It follows therefore that on the material dato a breach of the condition’ of a 
licence was not tantamount to a breach of the statutory order within the meaning 
` of section 5 of Act XVIII of 1947. or 7 3 ; ; 

It is manifest that the disposal of the imported chicory which arrived at Madras 
Port on 13th December, 1955 was governed by the isions of the Im 
(Control) Order, 1955 which came into force on 7th Deceuber, 1955. Clause 
5 (4) of the 1955 Order expressly provides that the licensee shall comply with alk 

` the conditions imposed or Ta 


ene 


l quence, even though the contract was enforceable on 26th November, 1955 
. when it was entered into, the performance’ of the contract became impossible or 


, 1955. 
The doctrine of frustration of contract is really an aspect or part of the law of 
discharge of contract by reason of supervening impossibility or illegality of the 
‘Act agreed to be done and hence comes within the purview of section 56 of the 
: Indian Contract Act. ‘It should be noticed that section 56 lays down rule of 
` Positive law and does not leave the matter to be determined according to the 
intention of the parties. In English Law the question of frustration of contract 
has been treated by Courts as a question of construction depending upon the true 
‘intention of the parties. In contrast, the statuto provisions contained in 
section 56 of the Indian Contract Act lay down a positive rule of law. 
In other words, the doctrine of frustration of contract cannot apply where the 
. event which is alleged to have frustrated the contract arises from the act or election 
ofa party. It has to be held that this principle cannot be applied to the present 
case for there was ho choice or election left to the appellant to sup ly chicory 
other than under the terms of the contract. Om the oher band ieee 
positive prohibition imposed by the licence upon the appellant not to sell the 
imported. chicory to any other party but he was pamite to ates fo oy the 
consumption as raw material in his own factory. 
Appeal from the Judgment and Decree, dated the 16th March, 1962, of the. 
Madras High Court-in Appeal No. 367 of 1958. 
H. R. Gokhale, Senior Advocate (5. Balakrishnan, Advocate, with him), for 
Appellant. . oa es Me E. g 
R. Thiagarajan and T. R. Sangameswaran, Advocates, for Respondent No. 2. 
The Judgment of the Court was delivered by 


Ramaswemi, 7.—This appeal is brought, b certificate, from the judgm ent of 

the Madras High Court dated 16th March, 7960 : 
_ ‘The appellant-carries on business in the manufacture and sale of coffee powder. 
m was for this purpose importing chico undey actual user’s licence issued by 


respondent was that the appellant agreed to sell the consignment to him under 
Exhibit A-1, dated 26th November, 1955, after taking an advance of Rs. 7,500. 
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The contract was, however, ‘entered into in the name of the first defendant and. 
P.W. 2 acted as a broker in the transaction, The respondent paid another ‘um 
of Rs. 20,000 on 23rd December, 1955, after the goods arrived and were cleared ion. 
the representation that the delivery would be given in one month. . Defendant Ng. 1 
executed a letter, Exhibit A-2 in this connection but thereafter owing to rise in 
rices the appellant committed a default, The suit was contested by the first 
seit on the ground that the contract was illegal and therefore void. The 
case of the second defendant was that he had nothing to do with the contract. 
entered into between the plaintiff and the first defendant and, in any case, the con- 
tract for sale of chicory was illegal and void ab initio as contravening the provisions 
of the licence ted to him for the im of chicory. The trial Court held, upon 
examination of the evidence, that both defendants rand a undertook with the plaintif 
to fulfil the terms of the contract. On the question of legality of the contract the 
trial Court held that as the cuntravention of the terms of the licence b the sale of 
the imported would entail only an administrative penalty, the sale cannot be 
held to be prohibited by law and the contract was therefore a legal contract binding 
on both the parties. The trial Court found that the date of the breach of the con- 
tract was 14th February, 1956, and granted a decree in favour of the plaintiff 
against both the defendants for a sum of Rs. 35,640. Two appeals were filed in 
the Madras High Court against the judgment of the trial Gourt—A. S. No. 367 of 
1958 by the second defendant and A.S. No. 363 of 1 59 by the first defendant. 
The appeals were heard together by the High Court which by its judgment dated 16th 
March, 1962, allowed the a peal of the first defendant A.S. No. 363 of 1959 and 
dismined the suit as against him, As the appeal filed by the 2nd defendant 
the High Court reduced the amount of damages ‘to the sum of Ra. 23,265. The 
High Gourt with the finding of the trial Judge that the contract for the sale 
of im icory was entered into by the respondent directly with the second 
defendant and the second defendant was liable for its breach. As regards the 
Ipgality of the contract, the High Court took the view that it could not be regarded 
as a contract prohibited by any law and so it was valid and binding between the 
parties and the plaintiff could properly sustain an action for for its breach. 
The High Court further held that the real contract which the plaintiff had entered 
into was with the second defendant and the first defendant was only a dummy in 
whose name the contract was entered into for ulterior reasons. i 
The first question to be considered in this appeal is whether the contract was in 
violation of the restrictions placed by the Imports and Exports (Control) Act, 1947, 
and the notifications issued and in consequence whether it was void and 
illegal and whether a claim for breach of such a contract is maintainable. 
It is necessary at this stage to refer to the terms of the licence, Exhibit B-g and 
to the relevant provisions of the statutes and the notifications. 7 
Exhibit B-g was issued on 2gth September, 1955, and reads as follows : 
“ Messrs. Boothalinga Agencies, of 2/21, Dr. Vasudevan Road, Madras1o, 
are hereby authorised to import the goods of which particulars are given below ae 
1. Country from which consigned—Soft currency licensing : 
2. Country of origin—Area/Not valid for South Africa, 
3. Description’ of goods—Chicory, ` 
4. Serial number and part of the I.T.C. Schedule—Jg. V/IV. 
5- Quantity—24-3/4 tons. iets" . 
6. Approximate value G.I.F. (in words) Rupeed thirty-two thousand and 
two only thi figures) Rs. 32,002. ; ; 
. 7. Period of shipment—Valid up to gist March, 1956, from the dato ef 
8. Limiting factor for purpose of clearance through Customs, y 
Quantity/value ~ Both. 
s—3 
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- This licence is granted under Government of India, late Ministry of Commerce 
Notification: No. 23-ITC/43, dated.the 1st July, 1943; as continued in force by 
‘the Imports and Exports (Control) Act, 1947 ' (XVIII of 1947) and is: without 
prejudice to the application of any other prohibition or zeg ain affecting the 
importation of the goods which may be in force at the time of their arrival 
k ‘ * * + + i + i 
This licence is issued subject to the condition that the goods will be utilised 
ou for consumption as raw material or accessories in the licence holder’s factory 
that no portion thereof will be sojd to any party.. i 
e -e ` (Sd) l 
ts +S eee ONN 1. For Chief Controller of Imports. 
‘This licence was granted under Government of India, late Commerce Depart- 
ment Notification No. 23-ITC/43 dated 1st July, 1943, made under Rule 84 (3) of the 
Defence of India Rules which wasintended to 71 
“ Prohibit bringing into British India by sea, land or air from any place 
outside India of any goods of the description specified in the Schedule 
annexed) except the flowin AEE AT oA y aa , 


OE ee * * * - * A - 


“ Sub-clause xil.—Any “of the description specified in Part IV of the 
Schedule which are by a special licence issued by an Import Trade 
Controller appointed in this behalf by the Central Government.” - 


Imported chicory is one of the goods described in Part IV. The effect of the notifi- 
cation is that if there is a special licence TODE POTEA of chicory there would be 
no prohibition against its import. Sections g, 4 and 5 of the Imports and Exports 
(Control) Act, 1947 provided for the continuance of the notifications previously 
issued under the Defence of India Rules. Sections 3, 4 and 5 of that Act are to the 
following effect. TO i ; Ag 
“9. Powers to prohibit or restrict imports and exports.—(1) The Central Govern- 

ment may, by order published in the Official Gazette, make provision for prohi- 
biting, restricting or otherwise controlling, in all cases or in specified classes of 
cases, and subject to such exceptions, if any, as may be made by or under the 


(a) the import, carriage coastwise or shipment as ships” stores: of 
goods of any iA Taon: , 

(b) the bringing intovany or place in British India of goods of any 

ified description intended to be taken out of British India without being remo- 
ved from the ship or conveyance in which they are being carried. 


(2) All goods to which any order under sub-section (1) applies shall be 
deemed to be goods of which the import or export has been prohibited or restrict- 
ed under section 19 of the Sea Customs Act, 1878, and all the provisions of that 
Act shall have effect accordingly, except that section 183 thereot shall have effect 
as if for the word ‘ shall? therein the word ‘ may ° were substituted. 

) Notwithstanding anything contained in the aforesaid Act, the Central 
eo a oe published in the Official Gazette, prohibit, restrict or 
impose conditions on the clearance, whether for home consumption or for ship- 

' ment abroad, of any goods or class of goods imported into British India. 


(4) All orders made under rule 84 of the Defence of India Rules or that rule 
es continued in force by the Emergency Provisions (Continuance) Ordinance, 
1946, and in force immediately before the commencement of this Act shall, 

` 40 far as they are not inconsistent with the provisions of this Act, continue in force 
and be deemed to have been made under this Act. 
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a c (5) Lf any person contravenes any order made‘or deemed to have been 
made under this Act, he shall, without prejudice to any confiscation or, penalty 
to which he may be liable under the provisions of the Sea Customs Act, 1878, as 
applied by sub-section (2) of section 3, be punishable with imprisonment for a 
= term which may extend to one year, or with fine, or with both.” ote 


On 6th March, 1948, the Central Government issued a notification under sub-rule 
3) of rule 84 of the Defence of India Rules which réads as follows ; 


| © No. 2-ITG/48—In exercise of the powers conferred by sub-section (1) and 
sub-section (3) of section 3 of the Imports and Exports (Control) Act, 1947 
. (XVIII of 1947), the Central Governnient is pleased to make the following salar 
namely :— i ae . f T 
(a) Any officer issuing a licence under clauses VITI to XIV of the Notification 
of the Government of India in the late Department of Commerge No. 23-ITG/43, 
dated the ist July, 1943, may issue the saine subject to one or more of the condi- 
tions stated below: a 


; , (i) That goods covered by the'licence shall not be disposed of or otherwise 
dealt with or without the written permission of the licensing authority or any 
person duly authorised by it. . an 

- _ (#) That the goods: covered by the licence on importation shall not be sold 
‘or distributed at a price more than that which may: be specified in any directions 
attached tothe licence. . 9 + ; i A 

(iii) That the applicant for a licence shall execute a bond for complying with 


the terms subject to which a licence may be granted. 


(i) That thè licence shall not be transferable except in accordance with the 
permision of the licensing authority or a person duly authorised by it. 

(0) That such other conditions may be imposed which the licensing autho- 
rity considers to be expedient from the administrative point of view and which 


‘are not inconsistent with the provisions of the said Act. 


(b) Where a licensee is found to have contravened the order or the terms and 
conditions embodied in or accompanying a licence, the appropriate licensing 
authority or the Chief Controller of Imports may notify him that, without pre- 
judice to any penalty to-which he may be liable under the Im and Exports 
(Control) Act, 1947 (XVIII of 1947) or any other enactment tor the time being 
force, be shall either permanen y or for a specified period, be refused any 
further licence for import of goods. i 


(c) Where an importer is found guilty of contravention of the proviso to 
the said notification or of any orders or terms or conditions embodied in or accom- 
panying a licence or ‘an application for a licence or any other import trade control 
rules or regulations duly promulgated the appropriate licensi authority or the 
Chief Controller of Imports may notify him that, aoa e to any penalty 
to which he may be liable under the Imports and Exports (Control) Act, 1947 
(XVIII of 1947) or an other enactment for the time being in force, he shall 
either permanently or for a specified period be refused any icence for import of 


By section 4 of Act TV of 1960 there was an amendment of certain provisions 
of the Imports and Exports (Control) Act, 1947 (XVIII of 1947). Apis 4 of 


the Imports and ‘Exports (Control) Act, 1947- Clause 3 of this Order prohibited 
import of goods except in accordance with a licence issued by specified authoritics. 
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Clause 5 authorised im impotition of conditions under which goods could be imported. 
Clause 5 Provides as follo ; 


Conditions of Licence—(1) a : 
this Order may issue the same subject to one or more of the conditions, stated 
below: 


(i) that the goods, covered ‘the licence shall not be disposed of, ‘ 
in the manner prescribed the licensing authority, or otherwise oh expt 
without the written poma of the licensing authority ‘or any peson duly 
authorised by it; 


(i) that the goods covered by the licence on importation shall not be sold 
or cise utes a A price exceeding that wiich may De a A dae 
attached to the licence; 


(Hi) that the applicant for a licence shall execute a bond for complying with 
the terms subject to which a licence may be granted. 


(2) A licence ted under. this Order may,contain such other conditions, 
not inconsistent with the the Act or this Order, as the licensing authority may’ deem fit. 


(3) Tt shall be deemed to be a condition of every. such licence, that: 4 


(f) no person shall transfer and no person shall acquire by transfer any 
licence issued by the licensing authority except under and in accordance with the. 
written permission of the authority which ted the licence or ef. any other 
person empowered in this behalf by such authority; oe 


(i) diab the gooda forthe ampart of whieh a Decne th granted Jali batis 
Dopey OF ie. i e Ae EIN Ae a EPS Ang A eee eaea 
clearance through Customs ; 


(ii) the goods for the im rt of which a linc. is granted shall be new goods 
unless otherwise stated in he licence 


(4) The licensee shall comply with all conditions np on dewaad 4g 
be imposed under this clause.” 


- Notification No. 23-ITC/43, dated 1st July, 1943, was | repealed ‘inde clause 12-but 
the proviso to that clause saved the operation of all licences previously irsued and 
stated that they must be deemed'to be issued under the 1955 Order. Clause Iz 
reads as follows : 


“19, Repeals—The Orders contained in ‘the notifications specified in 
Schedule IV e NEERI E 


Provided that an done or any` action taken, apa a appoint- 
ment made or’ licence i under any of the aforesaid Orders, he deemed 
fo age Dera ns m ETa under ie eee Peer en te Oier; 





SCHEDULE Iv. 
NOTIFIGATIONS REPEALED. 
1 ‘Notification No. ag TTC/4s, dated the ast July, 1943, ‘anid by the late 
: . Department of Commerce, as amended. 


` Notification No. 2-ITC/48, dated 6th March, 1948, issued by the late 
panes of Commerce. 


a 3 





Oa the haste of these provisions it waa contended by Mr. Gokhale on behalf of 
the appellant 'that the contract which is the subject-matter‘of the suit’was unlawful 
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and. the respondent cannot claim damages for breach of such a contract. It was 
not disputed by Mr. Gokhale that the contract between the parties was entered into 
on 26th November} 1 before the coming into force of the Imports - (Control) 
Order. It was never ess argued that a breach of the conditions of the licence 
was punishable under section 5 of Act XVIII of i947 as it stood at thé relevant 
timé and therefore the contract was illegal and no for the breach thereof was 
maintainable. The contention of.the appellant was that the contravention of the 
terms of the licence issued under the notification dated 6th March, 1948, was. a 
contravention of the notification itself within the meaning of scction 5 of Act XVHE 
of 1947 and was punishable. .We are unable to accept this argument as correct. 
It is clear that section 5 before its amendment Gnly penalised the contravention of 
any order made or deemed to have been mad: under the. Act. It is true that a 
licence was granted by, virtue of a statutory notification dated 6th March, 948, 
issued under the Defence of India Rules and later deemed to have been issued und 
Act XVIII of 1947. Notification No. 23N-ITC/43, dated rst July, 1943, merely 
provides that no goods shall be imported except the ‘covered by‘ l licences 
issued by an authorised officer. Notification No. 2-ITC/48, dated 6th March, 
1948, authorises the licensing officer to impose one or more conditions prescribed 
by that order-and the licensing officer has-therefore power to impose conditions in the 
licence issued by him, but if the licensee contravenes the conditions imposed by the 
licence it is di t to hold that it is not merely a contravention of the conditions 
of a licence but there is contravention of the terms of the notification and so the 
rovisions-of section 5 of Act XVIII of 1947 are attracted. Reference was made on 
Pelisif al the appellant to the amendment-made to section 5 of Act XVIII of 1947 
by the Amending Act-IV of rg60. By the Amending Act section 5 of Act XVIIL of 
1947 was amended so as to include contravention of a condition of a licence granted 
‘unde? any order aś an offence under section 5 of the Act. It is not, however,’ per- 
maissible, in the circumstances of the present case, to construe the language of section 
5 of the pacai Act with the aid of the Amending Act (IV of 1960). It is not 
posible for us to accept the contention of Mr. Gokhale that the Amending ‘Act of 
1960 is som€ thing in the ature of a Parliamentary exposition of the meaning of sèc- 
tion 5 as it stood in the parent’ Act. It follows therefore that on the material date a 
b of the’ condition ófa licence was not tantamount to a breach of the statutory 
order within the meaning of section 5 of Act XVIIT of 1947. The view that we have 
goons is borne’ out by the decision of this Court iù East India Commercial Co. 
»» Calcutta v. The Collector of Custom, Calcutta, in which it was held by the majority 
jadgnient that an infringement of the condition of a licence was not equivalent 
to an infri t of the two orders dated ist July, 1943 and 6th March, 19.8 ne., 
Nos. 23, ITC/43 and 2-ITC/48 made under the Imports and Exports (Control) 
Act, 1947 and therefore the provisions of section 167 (8) of the Sea Customs Act 
were not attracted. We accordingly reject the argument of Mr. Gokhale on`this 
aspect of the case. i ' i 7 
We pass on to consider the next contention put forward on behalf of the appel- 
lant, namely, that in any event the Imports (Control) Oider, 1955 had come into 
force on 7th December, 1955, and the performance of the contract became illegal 
after that date. It was pointed out that the goods arrived at the Madras Port on 
13th December, 1955, and were cleared on 20th December, 1955. Reference was 
made to the conditions imposed in the licence, Exhibit B-g that “the goods will be 
utilised only for consumption as raw material or accessories in the licence holder's 
factory and that no portion thereof will be sold to any party”. It was contended 
that appellant would be committing an offence under section 5 of Act XVIII 
of 1947 if he sold the goods to the respondent in pursuance of the contract as the 
BH of the licence would be violated. In our opinion, the argument of the 
appellant is well-founded and must be accepted as correct. It is manifest that the 
disposal of the imported chicory which arrived at Madras Port on 1gth December, 
1955» was governed by the provisions of the. Imports (Control) Order, 1955 which 
<ame into force on 7th December, 1955. Clause 5 (4) of the 1955 Order expresly 
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provideds that the licensee shall comply with all the conditions imposed or deemed. 
to be imposed under that clause. Therefore, the sale of the imported goods would. 
be a direct contravention of clause 5°(4) and under section 5 of the Imports and 
Exporis (Control) Act, 1947 any contravention of the Act or ny order made or 
deemed to have been made under the Act is punishable with imprisonment up to 
one year or fine or both. In consequénce, even though the contract was enforce- 
able on 26th November, 1955, when it was entered into, the performance of the con- 
tract became imposible or unlawful after 7th December, 1955, and so the contract 
became void section 56 of the Indian Cchtract Act after the coming into force: 
of the Imports (Control) Order, 1955; Section 56 of the Indian Contract Act states: 
“(An agreement:to do an actiimpossible in itself is void. . gm. oS 
A contract to do an act which, after the contract is made, bécomies impossible, 
.or, by reason of some évent which the Promisor could not prevent, unlawful, 
becomes yoid when the act becomes impossible or unlawful. aan ae 
Where‘one person has promised to do somethi which he knew, or, with reason 
able diligence, might have known, and which promissee did not know to be 
impossible or unlawful, such promisor must make compensation to such i 
see for any loss which such promissee sustains through the non-performance of 
. 1 é . , 


} 


the promise.” , : 
_The doctrine of frustration of contract is really an aspect, or. dof the law of 


discharge of contract by reason of supervening impossibility or illegality of the act 
agreed to be done and hence comes within the purview of section 56 of the Indian 
Contract Act. It should be noticed that section 56 lays down a rule, of positive law 
and docs not leave the matter to be determined according to the intention of the: 
parties. . _ int . ‘ : g eo 

In English Law a case of su ing illegality is treated as an instance of 
frustration of contract. In Metropoli Water Board v. Dick. Kerr X Co. Ltd.» 


said that the interruption was of such a character and duration that it vi y and 
fundamentally changed the conditions of the contract, and could not possibly have 


minated on notice given by either party. By the Control of Timber (No. 4) Order;. 
1939, further trading transactions- the contract became ill but in 1941 


trading 
frustrate the contract, and that, consequently, the option to purchase lapsed upon: 
the frustration since it arose only if the contract was terminated by notice. At page 


; : : ( : 

' “Tt is now I think well settled that where there is frustration:a dissolution of œ 

e contract occurs automatically. It does not depend, as does rescission of a con- 
tract on the ground of ea O or breach, on the choice or election of either 

. Party. It depends on what actually has happened on its effect on the possibility 


1 LR. (1918) A.C. 119. = 2 LR. (1944) AC. 265 
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of performing the contract. Where, as generally happens, and actually happen- 
ed in the present case, one party claims that there has been frustration and the 
other party contests it, the Court decides the issue and decides it ex post facto on 
the actual circumstances of the case. The data for decision are, on the one hand, 
the terms and construction of the contract, read in the light of the then existing 
circumstances, and on th: other hand the events which have occurred........... 
E A EE E Sues taiete- I find the theory of the basis of the rule in Lord Summer’s- 
' pregnant statement (loc. ci!.) that the doctrine of frustration is really a device by 
which the rules as to absolute contracts are reconciled with the special exceptions. 
which justice demands. Though it has been constantly said by high authority, 
including Lord Summer, that the explanation of the rule is to be found in the 
theory that it depends on an implied condition of the contract, that is really no 
explanation. It only pushes the problem a single stage. It leaves the ques: 
tion what is the reason for implying a term. Nor can I reconcile that theory 
with the view that the result does not depend on what the parties might, or would. 
as hard bargainers, have agreed. The doctrine is invented by the Court in order 
to supplement the defects of the actual contract. The parties did not anticipate 
fully and completely, if at all, or provide for what actully happened.” 


In the recent case of British Movistonews Lid. v. London and District Cinemas Ltd., 
Denning, L.J.; in the Court of Appeal took the view that “the Court really exercises a 

ifyi —a power to qualify the absolute, literal or wide terms of the con- 
tract—in order to do what is just and reasonable in the new situation ”. The day 
is gone,’ the-learned Judge went on to say, ` : 


“when we can excuse an unforeseen injustice by saying to the sufferer 
‘itis your own folly, you ought not to have passed that form of words. 
You ought to have put in a clause to protect yourself.’ We no longer credit a 
ade ali the foresight of a Prophet or his lawyer with the draftsmanship of a 

. We realise that they have their limitations and make allowances 
accordingly. It is better thus. The old maxim reminds us that he who clings 
to the letter clings to the and barren shell and misses the truth and substance 
of the matter. We have of late paid heed to this warning, and we must pay like- 
heed now.” 


The decision of the Court of Appeal was reversed by the House of Lords in British 
Moostonews Lid. v. London and District Cinemas Lid.*, and Viscount Simon 
disapproval of the view taken by Denning, L.J. At page 184 of the Report, Viscount 
Simon said : 2 f S 

“ The principle remains the same. Particular applications of it may greatly” 

vary and theoretical lawyers may debate whether the rule should be regarded as- 

arising from implied term or because the basis of the contract no longer exists. 

In any view, it is a question-of constuction as Lord Wright pointed out in. 
ine’s case? and as has been repeatedly asserted by other masters of law.” 

In English Law therefore the question of frustration of contract has been treated 
by Courts as a question of construction depending upon the true intention of the 
ane In contrast, the statutory provisions contained in section 56 of the Indian 

tract Act lay down a positive rule of law and English authorities cannot therefore: 
be of direct assistance, though they have persuasive value in showing how English 
Courts have approached and decided cases under similar circumstances. 

Counsel on behalf of the respondent, however, contended that the contract 
was not impossible of performance and the appellant cannot take recourse to the 
provisions of section 56 of the Indian Contract Act. It was contended that under 
clause 1 of the Import Trade Control Order No. 2-ITC./48, dated 6th March, 1948, 
it was open to the appellant to apply for a written permission of the licensing authority 
to sell the chicory. It is not shown by the appellant that he applied for such permi@- 
sion and the licensing authority had refused such permission. It was therefore main— 





1. LR. (asn 1 KB. 190. 3. LR. (1942) A.C. 154 (184). 
2. LR. (1952) A.C. 166 at 184. - ; 
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tained on behalf of the respondent that the contract was not impossible of perform- 
ance, We do not think there is any substance in this argument. It is true that the 
licensing autHority could have given written ission for disposal of the chicory 
under e 1 of Order 2-ITC/48, dated eth March, 1948, but the condition imposed 
in Exhibit in the present case is a-épecial condition imposcd under clause (2): of 
paragraph ai of Order No. 2-ITC/48; dated 6th March, 1948,and there was no 
option given under this clause for the licensing authority to modify the condition 
ch licence that “the goods will be utilised only for consumption as raw material 
or accessories in the licencc-holder’s factory and, that no portion thereof will be sold 
to any party”: It was further argued on behalf of the-respondent that, in any event 
the appellant could have pf despa chicory from the open market and supplied it to 
the respondent in ternis of the contract. There isno substance in,this argument also. 
Under:the contract the quality of chicory to be sold was chicory of specific descrip- 
tion—‘‘-Egberts Ghicory, packed in 495 wooden cases,;-cach case containing 2 tins 
of 56 Ib. nett”. ‘The delivery of the chicory- was to be given by “ S. S. Alwaki ” in 
December, 1955. It is:manifest that the conttact, Exhibit A-1 was for sale of certain 
ific goods.as-described therein and it was not open to the appellant to supply 
icory of any other description. Reference was made on behalf of the respondent 

to the decision.in Maritime National, Fish, Limited v. Ocean Trawlers, Limited). In that 
case, the, respondents chartered to the appellants a steam trawler fitted with an otter 
trawl, Both parties knew at the time of the contract that it was illegal to use an 
otter trawl without a licence from the Canadian Governnient. Some months 
later the appellants applied for licences for five trawlers which they were operating, 


including the ts’ trawler. They were informed that only three licences 
would be gran and were requested to state for which of the three trawlers ‘they 
desired to have licences, They named three trawlers other than the ondents’s 


and:then claimed that they-were no longer bound by ‘the charter-party as its óbject 
had been frustrated. ‘It was held by the Judicial Gommittee' that the failtire of the 
contract was the result of the ap linte own election, and that there was-therefore 
no frustratjon of the contract. We think the principle of this case applies ‘to the 
Indian law and the provisions of section 56 of the Indian Contract Act cannot apply 
to a case.of “ self-induced frustration ”.‘ In-other words, the doctrine of frustra 

of contract cannot apply where the event which is alleged to have frustrated the 
contract arises from the act or election of a . But for the reasons already given, 
we hold that this panpe cannot be applied to the present case for there was no 
choice or election left to the appellant to supply chicory other than under the terms 
of the contract. On the other hand, there was a positive prohibition: imposed by 
the licence upon the appellant not to sell the imported chicory to any other party 
but he was itted to`utilise it only for consumption as raw material in his own 
factory. We are accordingly of the opinion that Counsel for the respondedt has 
been unable to make good his argument on this aspect of the case. f 


For the reasons expressed we hold that this appeal should be allowed and the 
decree of the Madras High Court in A.S. No. 367 of 1958 should be set aside and the 
suit brought by the respondent should be dismissed in its entirety. ` We do not pro- 


Pose to make any order as tu costs‘in this appeal. 


“VME. a _ -© ` Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. M. SER, R. S. BacHAWAT AnD K. S. Heaps, Jj. 
Chockalinga Sethurayar and another = ns Appellants" 


D. ; 

Arumanayakam .. Respondent. 

Hindu Lao—Irust—Hereditary trusteeship ERR to a private charity—Succession to—Mode 
of. 

With regard to what are called private charities the law is that if there is no 
contrary provision in the original cage the right of management passes to the 
natural heirs of the original grantee: . 

Assuming without deciding that the expression ‘ property’ used in the Hindu 
Law of Inheritance Amendment Act (IT of 1929) does not include a trusteeship 
right still it is a well established proposition of law that succession to hereditary 
trusteeship which relates to a private charity is governed by the ordinary rules of 
inheritance under the Hindu law, if there is no special custom to the contrary. 
Act II of 1929 has amended the general law of inheritance in certain respects 
and the same alteration must be recognised in regard to succession to trustee- 
ship as well. 

Appeal by Special Leave from the Judgment and Order dated the grd 

November, 1959 of the Madras High Court in Appeal 276 of 1955. 
G. L. Sanghi, Advocate ead MR: B. Dadachanji Y Go., Advocates, for 
Appellants. 

R. Thiagarajan, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

` Hegde, F.—This appeal by certificate is directed against the fae of the 

High Court of Madras in AS. No. a ae 1955. The question that arises for decision 
herein is whether the appellants or respondent should be held to be the trustees 
of the suit trust. The Trial Court upheld the'claim of the eahip has whereas 
the High Court in appeal came to the conclusion that the trus has devolved 
on the respondent. : 
For the purpose of deciding the controversy before us it is ‘not n to 
refer to the various facts that were placed before the Trial Gout or the High Court 
The facts material for our present purpose are these: 


One Rangayya Sethurayar who will hereinafter be referred to as , Rangayya I 

ular EA He died in the year 1886 leaving behind him his wife 
ie had no teues but he was bauping up his brother's son Dharma 

foe pti as his foster son. He executed a w on 25th June, 1884 (Exhibit 
A-1) under ich he constituted a trust in respect of some of his properties for the 
P of carrying on the water supply charity and Dwadesi Kattalai Charity 
Lhe choultry built by him. Under the said will he constituted Dharmalinga 
Sete and his wife Karuthammal as the trustees of the trust in question after 
his dea The will also provides that after the life time of the aforementioned two 
persons the sons of Dharmalinga Sethurayar should be the trustees and in their 
absence the ‘ vamsathar’ of Dharmalinga Sethurayar should continue to conduct 
the said charities. Dharmalinga Sethura e died in 1907 but Karuthammal con- 
tinued to live till 1932. After the death o Sethurayar, Karuthammal 
continued as the sole trustee of the trust in question till her death. Thereafter 
Rangayya Sethurayar (to be hereinafter referred to as yya II) took over 
the trusteeship and continued to manage the trust till his death on gth May, 1953: 
The said Rangayya died issueless. The respondent claims to be the sister of said” 
Rangayya and as such claims to be trustee of the suit trust. On the other hand the 


* C.A. No. 1162 of 1965. 28th August, 1968, 
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appellants who are the grandsons ofthe paternal unch. of Rangayya II are pressing 
their claim for the trusteeship on the ground that they belong to the ‘ Vamsa’ of 
Rangayya I. 


The respondent’s claim that she is the sister of Rangayya II is contested by 
the appellants as mentioned earlier. The Trial Court held that the respondent 
has failed to prove that she is the sister of Rangayya I but the High Court upheld 
her claim. We agree with the High Court in its finding that there is satisfactory 
evidence to show that the respondent is the sister of Rangayya Il. That fact was 
specifically admitted by the first appellant in the counter eaan filed by him in 
I.A. No. 171 of 1954. It may be noted that this admission was made after the dis- 
pute between the parties had commenced. At that stage the only plea advanced 
by the appellants was that though the respondent was the sister of Rangayya II, 
she was not entitled to succeed to the trusteeship under law. The High Court has 
rightly discarded the subsequent version put forward by the appellants to the effect 
that the admission in question was made under a wrong impression and the same 
was based on the information supplied by one Subbanna Nattar. The said 
Subbanna Nattar has not been examined as witness in the case. That apart the 
appellants and the respondent are near relations and hence the plea of the appel- 
lants that they did not know the exact relationship between the respondent and 
Rangayya II is unacceptable. Further if they did not know the relationship they 
would not bave admitted that she was the sister of Rangayya II. This admission 
is a be As bine piece of evidence. It cannot be brushed aside lightly as the 
learned Trial Judge has done. That admission is further supported by the witnesses 
examined on behalf of the respondent, whose evidence has been believed by the 
High Court. The contrary evidence given by D.W. 10 has not been believed by 
the High Court for very good reasons. There was convincing proof before the Trial 
Court to support the respondent’s claim. The reasons given by the Trial Court 
for not accepting that evidence are far from convincing. In addition to the evi- 
dence adduced in the Trial Court,, certain additional documentary evidence was 
adduced before the High Court. The deposition of Rangayya II in a criminal case 
was placed before the High Court wherein he had clearly admitted that the respon- 
dent was his sister. Mr. Sanghi learned Counsel for the appellants contended that 
the High Court was not justified in receiving additional evidence as no case was made 
out under Order 41, rule 27, Code of Civil Procedure. We are unable to examine 
the correctness of that contention as the order impugned was neither printed nor 
made available to us Even if we exclude that piece of evidence from consideration 
still the remaining evidence conclusively establishes that the respondent is the sister 
of Rangayya IL 


This takes us to the next question whether she is entitled to succeed to the trustee- 
ship. It was not disputed before us that the trustecship in question is hereditary 
trusteeship and it relates ‘to a private charity. The trustee 1s the legal owner of 
the trusi properties though the entire income of the trust properties has to be utilized 
for charity. It was conceded before us that succession to trusteeship of properties 
similar to the one before us follows the ordinary rule of Hindu Law, if there is no 
special custom to the contrary. In the instant case no special custom was either 
pleaded or proved. Therefore all that we have to ascertain is the mode of succes- 
sion to the same in accordance with the ordinary rules of Hindu Law. The parties 
are governed by Mitakshra Law under which a sister is one of the heirs of a male 

In view of Hindu Law of Inheritance Amendment Act, 1929 (IT of 1929) 
the sister is given a higher place in the line of succession than what she bad under 
the customary law in t of properties of her brother not held by him in coparce- 
nary and not disposed of by him by will. It is true that Act II of 1929 applies only 
to properties of males not held in coparcenary and not disposed of by will but in 
eview of that Act as regards the individual properties of Rangayya II, the respcndent 
is a nearer heir of his than the appellants. i 


Before examining the respondent’s claim to succeed to tho trusteeship we have 
to: first dispose of another contention ofthe appellants, According to them under 
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the will of Rangayya I whenever a trustee dies leaving behind him no sons the trus- 
teeship should go to the ‘vamsathar’ of the last trustee, the respondent cannot be 
held to be a ‘ vamsathar’ of Rangayya II as she had been married into a different 
ae consequently had become a ‘ vamsathar’ of her husband’s family; but 
9 ing the nephews EE Be II must be considered as his ‘ vamsathar ° 
and consequently they are entitled to succeed to the trusteeshi after the death of 
Rangayya II. There was considerable debate before us as to what is meant by that 
expression ‘ vamsathar.’ We do not think that question is relevant for our present 


popa. On a sive seating of the will of Sonya it is seen that the testator 
prescribed a line of succession for the devolution of the trusteeship only upto 
a point and not beyond it. According to the will after the death of the testator his 
foster son and his wife should continue to be the trustees and after their life time the 
sons of D i Sethurayar, if any, should succeed to the trusteeship and in 
their absence the ‘ vamsathar’ of D i Sethurayar should take over the 
trusteeship. The direction contained in the will as to the line of succession exhaus- 
a Fiala aR rina anc ase He remained as the trustee 
till his death in 1953. ore there is no question of the ‘vamsathar’ of 
Dharmalinga Sethurayar succeeding to the trusteeship. As soon as Rangayya II 
took over the trusteeship, the mode of succession prescribed in the will came to an 
end. Rangayya II became a fresh stock of descent. Thereafter the succession is 
regulated the ordinary rule of Mitakshara Law. As observed by the Privy 
Council in Sethuramaswamiar v. Meruswamiar}, 


‘With regard to what are called private charities such as endowments for the 
support of the family idol, the law as laid down by various decisions in India and 
apparently accepted in one case by the Privy Council (Ramanathan Chetty v. 
Murugappa Chetty)* is that if there is no contrary provision in original grant the 
right of management passes to the natural heirs of the original grantee.” 

ing without deciding that the expression ‘ propery used in Act II of 1929 
does not include a trusteeship right still it is a well established proposition of law that 
succession to trusteeship similar to the one before us is governed by the ordinary 
rules of inheritance under the Hindu Law. Act II of 1929 has amended the general 
law of inheritance in certain respects and the same alteration must be recognised 
in regard to succession to trusteeship as well. This view finds support from the 
decision of this Court in Angurbala Mullick v. Debabrata Mullick*, Therein this 
Court was concerned with the claim of a Hindu wife to the shebaitship of a temple 
which was originally held by her deceased husband. She advanced la claim on 
the basis of section 3 (1) of the Hindu Women’s Rights to Property Act (XVIII 
of 1937). That claim was rejected both by the Trial Court as well as by the High 
Court in appeal on the d that the Hindu Women’s Right to Pro Act 
was inapplicable to devolution of shebaitship rights. This Court overruled that 
conclusion. In so doing it observed thus : : 


“ Assuming that the word “ property” in Act XVIII of 1937 is to be inter- 
preted to mean property in its common and ordinarily accepted sense and is not 
to be extended to any special or peculiar type of roperty even then we think that 
the other contention of Mr. Tek Chand is perfectly sound. Succession to shebait- 
ship, even though there is an ingredient of office in it follows succession to ordinary 

- or secular property. It is the general law of succession that governs succession to 
shebaitship as well. While the general law has now been changed by reason of 
Act I of 1937 there does not appear to be any cogent reason oe the law 
as it stands at present should not be made applicable in the case of devolution 
of shebaitship.” ' 

The same ems applies with full force to the facts of the present case. For 

the said reasons we hold that the respondent is entitled to succeed to the trusteeship 

previously held by her brother. > 





1. (1918) LL.R. 41° Mad. 296 ; 34 ML, 2: figs) SCR 27 Mad. 192 : 13 M.L.J. 341. 
130 ; (1918) ER 49 LA, 1. 3. (1951) SCR. 1125 : (1951) 8-CJ. 394. 
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: In view of our above conclusion, it is not necessary for us 

hereditary trusteeship is “ property ” within the m, ing of A 

succession to the same is governed by the provisions of that A 
In the result this appeal fails and the same is dismissed wi 
V.K.. 


THE SUPREME COURT OF INDIA 

(Civil Appellate Jurisdiction.) 
‘ Present :—R. S. BacHAWAT AND K. S. Hror 
'P. Q: K. Muthia Chettiar and others 


: D. : ; 
V. E. S. Shanmugham Chettiar (dead) and another 
“Limitation Act (IX of 1908), section 13—Applicabiltty. 
Constitution of India (1950), Article 133—Appeal under—New plea- 
On the date of the filing of the suit the defendant was 
jurisdiction of the Court of the Subordinate Judge, Devakot 
Jurisdiction to entertain and try the suit and the Limitat 
ble to the suit though the cause of action may have arise 
computing the period of limitation prescribed for the sui 
, ‘which the defendant-has been absent from India” has tc 
- section 13 of the Limitation Act, 1908. The words of the 
- full effect must be given to its language. The section ma 
: cases in which the cause of action arose in a foreign country 
the defendant was in a foreign country at the time of the ac 
„action. In all-such cases the time during which the defenc 
from India must be excluded in computing the period of limi 
Mathukanni v. Andappe, (1954) 2 ML J. 731: LLR. 
A.LR. 1955 Mad. 96, Approved. 
' _ The argument that the suit is bad for non-joinder of the « 
' firm was not taken in the Courts below. It is nct open to t 
. this point before the Supreme Court for the first time. 


Appeal from the Judgment and Decree dated the 28th 
the Madras High Court in Appeal Suit No. 756 of 1954. 


M. S$. K. Sastri and R. Thiagarajan, Advocates, for Appell: 
_T. R. Srinivasan and R. Gopalakrishnan, Advocates, for Respe 
The Judgment of the Court was delivered by 


Bachawat, 7.—Subramanian Chettiar was the owner of 5 o) 
quently represented by 1,250 shares in the Chop-Leong Watt 
in On gth December, 1912, Subramanian died leav 
widow and his son plaintiff Shanmugham. In August, 1913 th 
manian’s widow took out letters o administration to his est 
the defendant and certain others were partners in the P.M.S. 
On 16th July, 1915, while both Shanmugham and the defenda: 
eel entered into a compromise agreement which is evidenced 
and A-178. Under this compromise they agreed that out of th 
Š shares in'the Chop Leong Watt Hin Rubber Estate 24 shares ` 

-M.S. Firm then represented by the defendant as the man 
the ‘remaining 2f shares would belong to Shanmugham. 1 
Became erendant agreed and undertook to recover the 5 share 
Bhanmugham for 2f shares belonging to him and the in 
dends arising therefrom. On 7th January, 1924 while Shanmug’ 
I ae mre e. 


r 


dant were at Malacca they entered into an agreement which is recorded in Exhibit 
B-2. Under this agreement Shanmugham transferred his remaining 2$ shares 
in the Rubber Estate to the defendant on receipt of 18,000 dollars as consideration. 
On 14th tember, 1927, Shanmugham instituted a suit against the defendant in 
the Court of the Subordinate Judge, Devakottai, asking for a declaration that he 
was entitled to the original 5 shares in the’ Rubber Estate, that Exhibits A-177, 
A-178 and B-2 were void and for accounts and consequential reliefs. Shanmugham 
all that the transactions of 16th July, 1915 and 7th January, 1924 were vitiated 

ud, and fraudulent concealment. During the pendency of the suit 
S ugham was adjudicated an insolvent and thereupn the Official Receiver 
of Ramanathapuram was added as the 2nd plaintiff. After protracted proceedings 
which is not necessary to mention now, the E porda Judge granted the declara- 
tions claimed by Shanmugham and ed a preliminary decree for accounts. 
The Subordinate Judge accepted the plaintiff’s contentions and held that both the 
transactions of 16th July, 1915 and 7th January, 1924 were vitiated by fraud and were 
liable to be set aside. The defendant filed an appeal in the High Court of Madras. 
During the pendency of the appeal the defendant died and his legal representatives 
were brought on record. The High Court held that the arrangement dated 16th 
July, 1915 was valid and was not vitiated by fraud. With re to the arrange- 
ment dated 7th January, 1924 the High Court with the Trial Court and 
held that the transaction was vitiated ‘by fraud and that the defendant was liable to 
account for 2 shares in the Rubber Estate and dividends amounting to 35,535 
dollars and 50 cents with interest thereon. The High Court also held that the 
suit was not barred by limitation. The High Court assessed the value of 2f 
shares at 31,250 dollars and in modification of the decree passed by the Trial Court 
passed a decree against the defendant for Rs. 2,35,555 aud further interest. 
The pres nt appeal has tenon! by the defendants after obtaining a certificate 
from the High Court. A 


Mr. M. S. K. Sastri attacked the finding that the arrangement dated 7th 
January, 1924, was vitiated by fraud. He argued that the High Court failed to 
take into account the exception to section 19 of the Indian Contract Act and that 
assuming that Shanmugham’s consent was procured by fraud, nevertheless the agree- 
ment was not voidable as he had the means of discovering the truth with ordinary 
diligence. There is no substance in this contention. e two Courts have con- 
currently found that the ent was vitiated by fraud. The defendant concealed 
from Shanmugham that fhe Kad collected 35.535 dollars and 50 cents on account of 
dividend in respect of the shares. Had Shanmugham known that this huge amount 
had been realised by way of dividend he would not have parted with the shares with 
all their accrued benefits for the sum of 18,000 dollars. The defendant was under 
a fiduciary obligation to Shanmugham to inform him of the true state of affairs. 


In the High Court it was not ted that Shanmugham had the means of dis- 
covering the truth with ordinary diligence and it is now too late to raise this con- 
tention. 


Mr. Sastri next contended that the suit was barred by limitation. The suit 
is for obtaining relief on the ground of fraud and is governed by Article 95 of the 
Indian Limitation Act, 1908. The starting point of limitation is the date when 
the fraud is known to the party wronged. The fraud was committed on 7th Janu- 
ary, 1924. The Subordinate Judge found that the fraud was discovered on or about 
16th April, 1924. We accept this finding. It may be noted that this finding was 
not challenged in the High Court. The defendant was outside India for several 
months in 1924 and 1926. The suit was instituted on 14th September, 1927. It 
is common case before us that if the period of the defendant’s absence from India 
is excluded under section 13 of the Indian Limitation Act, 1908, the suit is not 
barred by limitation. Section 13 reads :— o 


“ In computing the period of limitation-prescribed for any suit, the time duri 
which the defendant has been absent from India and from the territories beyond 
Tadia under tho administration of the Central Government shall be excluded,” 


It is to be noticed that the agreement dated 7th January, 1924, was entered 
into between Shanmugham and the defendant at Malacca. The cause of action 
for the suit arose at Malacca and at the time of the accrual of the cause of action 
the defendant was at Malacca. Mr. Sastri argued that in these circumstances 
section 13 has no application. We are unable to accept this contention. 


On the date of the filing of the suit the defendant was residing at 
Pothamangalam within the jurisdiction of the Court of the Subordinate Judge, 
Devakottai. That Court had jurisdiction to entertain and try the suit and the 
Indian Limitation Act was applicable to the suit though the cause of action may 
have arisen outside India. In computing the period of limitation prescribed for 
the suit, “ the time during which the defendant has been absent from India ” has 
to be excluded under section 13. The words of the section are clear and full effect 
must be given to its language. The section makes no exception for cases in which 
the cause of action arose in a foreign country or for cases in which the defendant 
was in a foreign country at the time of the accrual of the cause of action. In all 
such cases the time during which the defendant has been absent from India must 
be excluded in computing the period of limitation. 

In Atul Kriato Bose v. Lyon & Co.1, the defendants were foreigners and they 
never came to India on or after the date of the accrual of the cause of action. The 
Calcutta High Court held that section 1g applied and that the suit was not barred 
by limitation. The Court was not impressed with the argument that according 
to this construction a defendant who was in England when a cause of action against 
him accrued, and has remained there ever since might be liable after an indefinite 
time to be sued in a Calcutta Court. In Mathukonai v. Andappa4, the plaintiff and 
the defendant who were residents of Mannargudi in India had gone to Kuala 
Lampur to earn their livelihood, and while there the defendant executed a promis- 
sory note to the plaintiff on 16th November, 1921. In 1925 the plainiff brought 
a suit on the promissory note in the District Munsif’s Court of Mannargudi. The 
cause of action in the suit arose outside India. ~A Full Bench of the Madras High 
Court held that the plaintiff was entitled to the benefit of section 13 and in comput- 
ing the period of limitation he was entitled to exclude the time during which the 
defendant was absent in Kuala Lampur. We agree with this decision. The Full 
Bench rightly overruled the earlier decisions in Rathina Tevan v. Packiriswami?, and 
Subramania Chettiar v. Maruthamuthut. We hold that the suit is not barred by 
limitation. 

Mr. Sastri argued that the suit is bad for non-joinder of the other partners of 
the P.M.S. Firm. The point was not taken in the Courts below. It is not open 
to the appellant to take this point at this late stage. 

The High Court valued 625 shares representing the original 2f shares in 
the Rubber Estate at 31,250 dollas on the footing that the value of each share on 
yth January, 1924 was 50 dollars. Thero is fo.ce in Counsel’s criticism that this 
valuation is erroneous. The Trial Court did not record any finding as to the value. 
The High Court said that in 1930 the value of the shares was 31,250 dollars, and as 
there was a boom in the post-war period and a slump had set in since 1921, the value 
on 7th January, 1924 would be 31,250 dollars. The parties relied on the testimony 
of Tan Siew Giab. He proved Exhibit A-74, a list of transfers of shares in the 
Rubber Estate between egth June, 1920, and 14th September 1931. From the 
list it appears that the price per share on 29th June, 1920 was between 23 and 20 
dollars; on 29th March, 1923, 20 dollars; on 5th September, 1923, 10 dollars; on 
1rth April, 1924, 20 dollars; on roth A 1925, 10 dollars and on 22nd January, 
1930 and 28th February, 1930, 50 dollars. The price of the shares went up in 
1930. But it is common case that the’ shares should be valued as on 7th January, 
1924. On the material on the record we assess the value of a share on tha date to 
g 457. 1088. 
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be 20 dollars. The value of 625 shares would therefore be 12,500 dollars. Having 
regard to this finding the decree passed by the High Court requires modification. 


The High Court held that the defendants were liable to pay (1) 35,535 dollars 
and 50 cents on account of dividend, (2) interest thereon at 6 per cent per annum 
from the date of their receipt till 28th November, 1968, (3) 10,250 dollars after 
deducting from the value of the shares amounting to 31,250 do. the sum of 18,000 
dollars received by the plaintiff on 7th January, 1924, and another sum of 3,000 
dollars given up by the plaintiff. Having regard to our finding the defendants are 
liable to be debited under the last head with 12,500 dollars and are entitled to be 
credited with 18,000 dollars and 3,000 dollars, Thus under the last head the defen- 
dants are entitled to a net credit of 8,500 dollars, The result is that the defendants 
arc liable to pay 35,535 dollars 50 cents minus 8,500 dollars, that is to say, 27,035 
dolla go erie anf interes (hereon at 6 poe tonto: actin From the material 
on the record it is not possible to find out the precise dates of receipt of the dividends. 
Counsel on both sides are agreed that we should allow interest on 27,035 dollars and 
50 cents at 6 per cent per annum from 7th January, 1924, up to 28th November 
1958, and er interest at 6 percent perannum from 28th November, 1958, until 
payment, The agreed rate of exchange is Rs. 156 per 100 dollars, 


Counsel on both sides have worked out the figures and on that basis the defen- 
dants are liable to pay Rs. 42,174 and 60 paise for principal and Rs. 88,292 and 
49 paise for interest up to 28th November, 1958, aggregating to Rs. 1,30,467 and 
interest on Rs. 42,174 and 60 paise at 6 per cent per annum from 28th November, 
1958, until payment. 

The appeal is allowed in part. The decree passed by the High Court is reduced 
to Rs. 1,30,467 withinterest at 6 per cent per annum on Tn and 6o paise from 
28th November, 1958, until payment. Directions II, III, IV, V and VI incorpora- 
ted in the High Court decree are affirmed. The parties will pay and bear their 
own costs in this Court. The second respondent will be at liberty to retain his 
costs out of the estate of the first respondent in his hands. 


V.K. — Appeal allowed in part. 
THE SUPREME COURT OF INDIA. l 
(Civil Appellate Jurisdiction.) 
PRESENT :—R. S. BacHawaT AnD K. S. Hrone, JJ. 
L. R. Ganapathi Thevar (dead) by his legal Representatives .. Appellanis* 
o. i 
Sri Navanecthaswaraswami Devasthanam Respondent. 


Res judicata—Plsa of occupancy rights in the suit properties—Decision of the High Court 
becoming final—Plea of occupancy right tf could be reagitatsd before the Supreme Court. 
Madras Estates Land Act (I of 1908) as amsnded A ths Madras Estates Land Third 

Amendmsni Act ( of 1936), sections © (1) and 8 (5)—Inisr 7 j 

land not an estate before the amandment—Respondent obtaining decres for possession 

against the tenants before the amendment—Suit land becoming ‘estate’ after the amendment 

—Tenants, if have acquired occupancy rights under section 6 (1)—Landholders’ 

right under section 8 (5). 

Madras Cultivating Tenants ‘Protection Act (XXV of 1953)—‘ Cultivating tenan? — 
Meaning of—Contribution of physical labour—Supervision of work, maintaining of 
accounts and distribution of wages, if amount to contribution of physical labour. 

The High Court has specifically gone into the appellant’s claim to occu 
right, examined the relevant provisions of the Madras Estates Land Act, took into 
consideration the decisions bearing on the point and thereafter come to a firm 
conclusion that the appellant’s claim is unsustainable. The case was remandeg 
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to the trial Court for the trial of the issues that have not been decided earlier, 
There is hardly any doubt that the trial Court could not have gone into that issue 
again. It was bound by the Judgment of the High Court. It is also clear that 
the decision was binding on Bench which heard the appeal. The decision of 
the High Court of Madras does not preclude the appellant from reagitating in 
the Supreme Court the plea that he has occupancy right in the suit properties. 
The suit land was in an Inam village but it was not an “‘ estate” within the mean- 
ing of the Madras Estate Land Act as it originally stood; but it became an ‘ estate’ 
by virtue of the Amending Act XVIII of 1936. The lands in dispute are not 
admittedly ‘private lands.’ Prior to the Amending Act coming into force the 
respondent had obtained a decree for possession against the tenants who were then 
in the suit lands. No tenant had obtained any occupancy right in those lands 
prior to 1936. Therefore the question is whether the appellant can be said to 
have acquired occupancy right in those lands in view o leases in has favour. 
The facts of this case satisfy the requirements of section 8 (5) of the Act. That 
being 80 the respondent was entitled for a period of twelve years from the com- 
mencement of the Madras Estate Land (Third Amendment) Act, 1936 to admit 
and person to the possession of the suit lands on such terms as may be agreed 
upon between him and his lessee notwithstanding anything contained iu the Act. 
While section 6 (1) is subject to the provisions of the Act, section 8 (5) is not 
controlled by any other provision of the Act. Therefore if the case falls withim 
section 6 (1) as well as section 8 (5) then the governing provision will be section 
8 (5) and not section 6 a): Once it is held that the t case falls within 
section 8 (5) it necessarily follows that it is taken out of the scope of section 6 (1). 
If it was the intention of the Legislature that the terms of the agreements entered 
into between the landlords and their tenants during the period of twelve years 
should come to an end at the close of the period and thereafter the provisions of 
the Act other than those in section 8 (5) should govern the relationship between 
them it should have said so. -From the language of section 8 (5) it is not possible 
to hold that the contract itself is SA E ae stands superseded at the end of 
the twelve years period mentioned therein- Agreement entered into by virtue 
of section 8 (5) under which tenants were admitted into possession of lands falling 
within the scope of that provision do not get exhausted or superseded merely by 
the expiry of twelve ? period mentioned in that sub-section. On the other- 
hand Tiler edion (5) a landholder is given right during the said period of 
twelve years to admit tenants into possession of such lands on such terms as may be 
agreed upon. For these reasons it is difficult to hold that the appellant had 
acquired occupancy right in the suit properties. : 
In order to fall within the definition of ‘ cultivating tenant” under Madras 
Cultivating Tenants Act, 1955, a n should ry on personal cultivation 
which again requires that he should contribute physical labour. The use of 
physical‘ labour includes physical strain, the use of muscles and sinews. Mere 
supervision of work, or maintaining of accounts or distributing the wages will not 
` be such contribution of phsyical labour as to attract the definition. : 


al by Special Leave from the Judgment and Order dated the agrd August, 
1961 of the Madras High Court in Appeal No. 157 of 1957. 
C.R. Pattabkiraman, Senior Advocate (R. Thiagarajan, Advocate, with him), for 
Appellants. ` 
V. Vedantachari, Senior Advocate’ (Mrs. G. Kausalya and S. Balakrishnan, Advo- 
cates, with him), for Respondent. : ; 
The Judgment of the Court was delivered by 2 
© Hegde, ¥.—This is an appeal by Special Leave. It is directed against the decision 
of the High Court of Madras in A.S:No. 157 of 1957. This case has a fairly long 
cts 


history but we shall set out in this judgment only such facts as are necessary for the 
decision of the issues debated before us, 
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In the course of his arguments Mr. C.R. Pattabhiraman, learned Counsel for 
the appellant urged two grounds in support of this appeal. They are: (1) the 
appellant being an ‘ occupancy tenant’ of the suit properties he cannot be evicted 
from the land in view of the provisions of the Madras Estates Land Act (Madras 
Act I of 1908) as amended by the Madras Estates Land Third Amendment Act 
(Madras Act XVIII of 1936) and (2) that under any circumstance the appellant 
should be held as enjoying the lands in question by poron cultivation and cherciore 
he cannot be evicted in view of the provisions of the Madras Cultivating Tenants 
Protection Act (Madras Act XXV of 1959). 


The ndent is the owner of the suit properties. It leased out two different 
portions of properties to the appellant under two lease deeds dated 11th Sep- 
tember, 1945 and 27th July, 1946 ibits A-7 and A-8) respectively for a period of 
three years. Even before the lease period came to an end the respondent sued the 
a t for the possession of the suit properties on various grounds. The appellant 
pleaded that he cannot be evicted from the suit properties in view of the protection 
afforded to him by section 6 of the Madras Estates Land Act. He claimed ‘ occu- 
pancy right’ in the suit properties on the basis of the provisions of that Act. The 
trial Court upheld his contention and dismissed the suit. But im appeal the Hi 
Court held that as the case fell within the scope of section 8 (5) of the Madras Estates 
Land Act, the appellant was not entitled to the benefit of section 6 of that Act. 
It accordingly allowed the appeal and remanded the case to the trial Court for the 
trial of.the other issues. During the pendency of the ap in the High Court the 
Madras Cultivating Tenants Protection Act came into force. On the basis of the 
provisions of that Act, the appellant claimed before the trial Court after remand 
that he should be considered as a cultivating tenant under that Act and ifso held he 
cannot be evicted from the suit properties. Both the trial Court as well as the High 
Court rejected both the aforementioned contentions of the appellant. As regards 
the occupancy right pleaded, they held that the matter is concluded by the earlier 
decision of the 1 Court., The trial Court held that the appellant cannot be con- 
sidered as a. cultivating tenant under the Madras Cultivating Tenants Protection 
Act as he is not proved to have cultivated the properties by his own physical labour 
as claimed by him. That Court opined that mere supervision af the work of the 
hired labour cannot be considered as‘ physical labour ° of the appellant. The High 
Court affirmed this conclusion observing : : 

“ But the evidence disclosed that the cultivation of the suit lands was carried 
on by the appellant solely with the aid of hired labour. Neither the appellant 
nor any r of his family took part in the cultivation operations in respect 
of the suit lands. We therefore agree with the learned District Judge in his view 
that the appellant does not satisfy the test of anyag o personal cultivation to 
qualify for becoming a -cultivating tenant., He could not therefore claim the 
benefits conferred by the various protection Acts in force.” 


We have to first decide whether the appellant can be permitted to raise the 
contention that he has occupancy right in the suit properties in view of the decision 
of the High Court of Madras in A.S. No. eae 1949. In other words whether that 
decision operates as res judicata as regards is claim to the occupancy right. 

We are unable to ae with Mr. Pattabhiraman that the High Court did not 
finally decide the appellant’s claim to occupancy right in the suit properties in 
A.S.No. 241 of 1949 and that it merely made some tentative observations in r t 
of the same leaving the matter for a fresh decision by the trial Court. The Hi 
Court has specifically gone into the appellant’s claim to occupancy right, examined 
the relevant provisions of the Madras Estates Land Act, took into consideration the 
decisions bearing on the point and thereafter come to a firm conchusion that the 
appenaa claim is unsustainable. The case was remanded to the trial Court fog 

e trial of the issucs that have not been decided earlier. Therefore we have now 
to see whether the plea of occupancy right can be gone into afresh. 

There is hardly any doubt that the trial Court could not have gone into that 
issue again. It was bound by the Judgment of the High Court. It is also clear 
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that that decision was binding on the Bench which heard the appeal. On this 
question judicial opinion appears to be unanimous and it is a reasonable view to 
take. ; 


We are unable to agree with the contention of the respondent that the decision 
of the High Court of Madras in A.S. No. 241 of 1 on its file precludes the 
appellant from re-agitating in this Court the plea that he has occupancy right in 
the suit properties. An identical question came up for decision in this Court in 
Sapalla hosal and others v. Sm. Dorain Debi Gnother!, wherein this -Court 

ed that such a decision can be challenged in an appeal to this Court zgainst the 
final Judgment. > 


As it is open to the appellant to re-canvass the correctness of the decision òf the 
High Court regarding his claim for occupancy right, we shall now go into the merits 
of that claim. The suit land was in an Inam village but it was not an ‘estate’ 
within the ing of the Madras Estates Land Act as it originally stood; but it 
became an ‘estate’ by virtue of the Amending Act XVIII of 1936. The lands in 
dispute are not admittedly ‘private lands’. Prior to the Amending Act coming into 
force the respondent had obtained a decree for possession: against the tenants who 
were then in the suit lands. It is also not in dispute that no tenant had obtained 
any occupancy right in those lands prior to 1936. Therefore all that we have to see 
is whether the T can be said to have acquired occupancy rightin those 
lands in view of the leases in his favour. For deciding this question we have to 
cxamint the scope of section 6 (1) and section 8 (5) of the Act as they now stand. 
Section 6 (1) -reads, thus: -> i 3 > ' tes 
Section 6 (1) ae ak to the provisions of this Act every ryot now in posses- 
‘sion. or who shall hi er be admitted by a landholder to possession of ryoti land 
situated in the estate of such landholder shall have a permanent right of occupancy 
‘Explanation (1):—For the purposes of this sub-section, the ion ‘ every 
. Tyot ee shall include every person who, having het el ee a ryot, 
‘continues in possession of such land at the commencement of this Act. 

Explanation (2) :—In relation to any Inam village which was not an estate 
before the commencement of the Madras Estates Land (Third Amendment) Act, 
1936 but became an estate by virtue of that Act, or in relation to any land in an 
Inam village which ceased to be part of an estate before the commencement of 
that, Act, aie keri ‘now’ and ‘commencement of that Act’ in this sub- 
section and Exp ion (1) shall be construed as meaning the thirtieth day of 
‘ June, 1934, and the expression ‘ hereafter’ in the sub-section shall be construed 

as meaning the period after the thirtieth day of June, 1994.” - 

Section 8 (5) reads as follows : a f 
“If before the first day of November, 1933 the landholder has obtained in res- 
pect of'any land in an estate within the meaning of sub-clause (d) of clause (2) 
of section 3 a final decree or order‘of'a competent Civil Court establishing that 
the tenant has no occupancy right in such land, and no tenant has acquired'‘any 
occupancy right in such land before the commencement of the Madras Estates 
Land (Third Amendment) Act, 1936, the landholder shall, if the land is not 
private land within the meng of this Act, have the right, notwithstanding 
a 1ything contained in this Act, jor a period of twelve years from the commence- 
ment of the Madras Estates.Land (Third Amendment) Act, 1936, of admitting 
-any person to the possession of such land on such terms as may be agreed upon 
`” between them : , a i ` 

. Provided that nothing contained in this sub-section shall be deemed ditring the 

e, said period of twelve ‘years or any part thereof to affect the validity of any 
`" agreement between the landholder and the tenant subsisting at the commen 

ment of the Madras’ Estates’ Land, (Third Amendment) Act, 1996.” í 


ae. AEE 1. (1960) 3 S C.R. 590. 
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The parties are agreed that the facts of this case satisfy the requirements of 
section 8 (5) of the Act. That being so-the respondent was entitled for a period of 
twelve years from the commencement ofthe Madras Estates Land (Third Amend- 
ment) Act, 1936 to admit any person to the possession of the suit lands on such terms 
as may be sgreed upon between him and his lessee notwithstanding anything con- 
tained in the Act. While section 6 (1) is subject to the provisions of the Act, section 
8 iS) is not controlled by any other provision of the Act. Therefore if the case 
falls both within section 6 (1) as well as section ‘8 (5) then the governing provision 
will be section 8 6 arid not section 6 (1). Once itis held that the present case falls: 
within section 8 (5) it necessarily follows that it is taken out of the scope of section 
6 (1). But what is ate on behalf of the appellant is that when section 8 (5) says 
that the landholder shall.......... “have the right notwithstanding anything con- 
tained in the Act for a period of twelve years from the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936 of admitting any person to the possession. 
of such land on such terms as may be agreed upon between them ” it merely means 
that for the said period of twelve years, the tenants of the Inad cannot claim the 
benefit of section 6 (1) of the Act but they get those rights immediately after. the.- 
twelve years period is over. It was urged on of the appellant that the object . 
of the Actis to confer occupancy-right on the tenants in respect of all lands included’ 
in the Inam excepting the ‘private lands’ of the Inamdar ; at the same time the’ 
Legislature thought that in respect of lands coming within the scope of section 8 (5) 
a period of grace should be allowed to the Inamdar so that he may adjust his affairs; 
once that period is over all lands other than ‘ private lands’ would be governed by 
the provisions of séction 6 (1). Another facet of the same argument was that section 
6 e is the main provision ; it has general application; that provision contains the- 
policy and purpose of the law ; section 8 (5) 1s an exception; therefore rection 6 (1). 
should be construed liberality and section 8 (5) should be strictly construed with a 
view to advance the purpose of the law. Further we were asked to‘ take into aid 
the policy laid down in the proviso to section 8 (5) while ascertaining the legislative: 
intention: behind section 8 -(5). - - 7 ae 

This proviso applies to agreements entered into between lendholders and their- 
tenants prior to the 1936 amendment. It was said that there was no discernible 
reason for treating the agreements in force on 31st October, 1936 (the date of com- 
mencement of the amended Act) differently from agreements entered into after that 
date and since the Legislature has expressly stated that the former shall be in force only- 
for a period of twelve years, it is not-reasonable to hold that in the case of leases. 
subsequent to gist October, 1936, it intended to lay down a different rule. We do. 
sec some force in these contentions but in our opinion none of there considerations 
are sufficient to cut down the plain meaning of the words “ that the landlord has a 
right of admitting any person to the possession of such land on such terms as may be. 
agreed upon between them’. “Such terms” must necessarily include the term 
relating to the period of the lease. We have to gather the intention of the isla ture- 
from the language used in the statute. The of section 8 (5) is, plain and 
unambiguous. Hence we cannot call into aid other rules of construction of statutes. 
If itwas the intention of the Legislature that the termsof the agreements entered into. 
between the landholders and their tenants during the period of the twelve years. 
mentioned earlier should come to an end at the close of the period and thereafter 
the provisions of the Act other than those in section 8 (5) should govern the relation-. 
ship between them it should have said so. From the lz ge of section 8 (5), it is 
not possible to hold that the contract itself is exhausted or stands superseded at the. 
end of the twelve years period mentioned therein. If the legislative intention is not 
effectuated by the language employed in section 8 (5) then it is for the Legislature to- 
rectify its own mistake, et es 

It must be remembered that this 1 tion is in operation only in some partes 
ofthe Madras State as it was prior to-the formation of the Andhra State in 19 
In other words it ig a State. legislation. The Madras High Court has aay 
taken the view right from 1955 that agreement entered into by virtue of section.8 at 
under which tenants were adenitied into possession of lands falling within the scope: 
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of that provison do not get exhausted or superseded merely by the expiry of twelve 

s period mentioned in that sub-section. On the other hand under section 
8%) a landholder is given a right during the said period of twelve years to admit 
tenants to possession of such lands on such terms as may be agreed upon. It was so 
held for the first time in this very case before it was remanded to the trial Court for 
further trial That decision 1s Tted in Navanestheswaraswama Devaasthanam. 
Sikkil represented its Executios Oficer v. L.K. Ganapathi Thevar!. This view was 
affirmed by a Full Bench of that High Court in Sri Navansethesswaraswam Devasthanam, 
Sikkil, represented by its Executive Officer v. P. Swaminatha Pillai. $ : 


The learned Counsel for the appellant invited our attention to three decisions 
of the Madras High Court and one of Andhra Pradesh High Court. The first deci- 
sion to which our attention was invited is Muminia Damudu and others v. Datla 
Papayyaraj Garu by Muktyar Putravu Ramalingaswami and others?. That is a decision 
of esi tt ., sitting singly. Therein it was held that when the Legislature spoke in 
section 8 6 of the tenant acquiring occupancy right during the period between the 
passing o c final decree and the commencement of the Act, it was referring to 
acquisition of occupancy rights otherwise than under the Act; the islature must 
have intended by section 8 (5) to exempt from the general operation of section 6, all 
cases where the landholder had obtamed ean prior to 1st November, 1933, 
unless the tenant subsequent to the pasamg of decree had acquired occupancy 
right independently of the Act. =Comequently where the landlord obtained a final 
decree referred to in section 8 (5) before 1st November, 1933, the ternant cannot be 
said to have acquired occupancy rights under section 6 merely because he was in 
possession on goth June, 1934 so as to render section 8 (5) inapplicable. We fail to 
see how this decision bears on the rule with which we are concerned in this a ; 
In Korda Atchanna v. Jayanti, Seætharamaswami*, Viswanatha Sastri, J., diff from 
the view taken by Horwill, J., in the decision cited above. This decision also does 
not bear on the question of law we are considering. In Thota and six others v. 
Madabushi Vedanta Narasimhacharyulu,*, a Bench of the Madras High Court while 
considering the vires of section 8 (5) observed : 


‘We are satisfied that section 8 (5) in giving some limited privileges for a limited 
iod to the landholders who have obtained decrees before 1st November, 1933, 
acted on a classification based on some real and substantial distinction i 

a reasonable and just relation to the object sought to be attained, and that the 
classification cannot be called arbitrary or without any substantial basis, and must 
be upheld as perfectl valid and not impinging im the least on Article 14 or 15 of 
the Constitution: of India. We'may add that tenants who have been given now 
occupancy rights under the third amendment where they had none before cannot 
reasonably complain of the restrictions put on the acquisition of such new occu- 
panay rights in a few cases where justice requires such restrictions as in section 8 (5). 
The tenants acquired the right only under those conditions and cannot very well 
complain about them.” 


From these observations we are asked to spell out that the learned Judges had come 
to the conchusion that all contracts entered into between the Iders and their 
tenants during the twelve years’ period mentioned in section 8 (5) came to an end at 
the end of that period. the first place this conclusion does not necessarily flow 
from the observations quoted above. Even if such a conclusion can be spelled out 
the observations in question are mere obiter on the pan for decision before us. 
That was also the view taken by the Division Bench of the Madras High Curt in 
Navanesthesswaraswami Devasthanam, Sikkil v. L.K. Ganapathi Thevar1. 





© 4. (1955) 2 MLJ. 112. 
2. LLR. (1958) Mad. 921 : (1958) 2 M.L-J.- 


28B. 
3. (1943) 2 M.LJ. 657: ALR. 1944 . Mad. 
136. 


$ (1949) 2 M.LJ. 820: ALR. 1950 Mad. 
i Š LL.R (1955) Mad. 1151 : (1953) 1 M.LJ. 
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In Vadranam Ramchandrayya and another v. Madabhushi Ranganavakamma, a 
Division Bench of the Andhra Pradesh High Court followed the decision of the 
Madras High Court in Thota Seshayya and others v. Madabushi Vedanta Narasimha- 

3, Therein again the Court was not called upon to consider the scope of 
section 8 (5). 


For these reasons ed tepran we are unable to hold that the appellant 
had acquired occupancy right in the suit properties. 

This takes us to the question whether the appellant can be considered as a 
c cultivating tenant’ within the ing of the Madras Cultivating Tenants Act, 
1955. If he can be considered as a cultivating tenant then he cannot be evicted 
from the suit properties except in accordance with the provisions of that Act. In 
the Cultivating Tenants Act as it originally stood the definition of a cultivating 
tenant was as follows : 


c Cultivating tenant in relation to any land means a person who carries 
on rsonal cultivation on such land, under a tenancy agreement, express or 
implied, end inchides (i) any such person who continues m possession of the 


land after the determination of tenancy agreement.” 


If this definition had remained unaltered then on the basis of the findings of the 
trial Court and the High Court the ap t could have been held as a cultivating 
tenant, as cultivation today is a complex process involving both mental as well as 
physical activity. But by the time his case came to be instituted the definition of 

cultivating tenant’ was amended by adciting an explanation to the original defini- 
tion. That explanation reads : 


“A person is said to carry on personal cultivation on a land when he contri- 
butes his own physical labour or that of the members of his family in the culti- 
vation of that land.” 


The true effect of the amended definition came up for consideration before 4 
Division Bench of the Madras High Court in Mohamed Abubucker Labbai and another v- 
The Zamindar of Ettayapuram Estate, Koilpatti?. Therein it was held that in order to 
fall within the definition of ‘ cultivating tenant,’ a person should on personal 
cultivation which again requires that he should contribute physical labour. The 

Biles physical strain, the use of muscles and sinews. 


Mere supervision of work, or maintaining f accounts or distribu the wages will 
not be such contribution of physical labour as’ to attract the definition. This 
view was upheld by this Court in S. N. Sundslaimuthi Chettiar v. Planiyandayan*, to 
which one of us was a party. In view ofthe said decision, it follows that on the 
facts found in this case, the appellant cannot be considered as a cultivating tenant. 


In the result this appeal fails and the same is dismissed with costs. 


V.MK. . : Appeal dismissed . 
1. (1957) 2 An.W-R. 114 4. (1965) 28.CJ.871 (1966) 1M.LJ. (8.C.¥ 
2 ie (1955) Mad. 1151: (1955) 1 M.L.J. 7 31560) | An.W.R. (SC) 7: (1966) 1 sox 
3. (1961) 1 M.LJ. 256. a : 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—J. M. Suenar‘anp K. S. Heong, JJ. 
Mls. Sanghvi Jeevraj Ghewar Chand and others .. Appellants 


v. 


The Secretary, Madras Chillies Grains and Kirana Merchants 
Workers Union and another `.. Respondents. etc. 
, Interpretation. of Statutes —History, statement of objects and reasons of an enactment—Use of. 


Paymsnt of Bonus Act (XXI of 1965)—Scope—Deals comprehensively with the subject-matter 
of bonus in all its aspects—Emplopess of establishments to which Act does not apply— 
Cannot claim bonus de hors the Act. : 


There is ample authority justifying the Court in looking into the history of the 
legislation, not for the purpose of construing the Act but for the Limited urpos¢e 
of ascertaining the background, the conditions and the circumstances which led to 
its passing, the mischief it was intended to prevent and the remedy it furnished 

: to prevent such mischief. The Statement of Ob; ts and Reasons also can be legi- 
timately used for ascertaining the object which ee Tegialatare had in mind, though 
not for construing the Act. 


When the Payment of Bonus Act does not apply to an establishment either by 
reason of section 1 (3) or by reason of section, 32 (x), the employees thereof cannot 
. “claim bonus de hors the Act. The Act was intended to be a comprehensive and 
exhaustive law dealing with the entire subject of bonus and the persons to whom 

it should apply. i 


Even where an Act deals co: rehensively with a particular subject-matter, the 

~- Legislature can surely provide that it shall a ly to particular or groups 
of persons or to specified institutions only. erefore, the fact that the Preamble 

- states that the Payment of Bonus Act shall apply to certain establishments does 


establishments where less than 20 persons are employed in section 1 (a); therefore, 
iteri subject- 


Considering the history of the legislation, the background and the circumstances 
in which the Payment of Bonus Act was enacted, the object of the Act and its 
scheme, (discussed in the judgment in detail), it is not possible to accept the con- 


Appeal by Special Leave from the Award dated the 28th April, 1967 of the 
Industrial Tribunal, Madras in Industrial Dispute No. 78 of 1966 and Appeal by 
aa Leave from the Order dated the 1 July, 1967 of the Additional Industrial 

, Mysore in A.I.D. No. 29 of i 


a a a a 


* C.A. No. 1630 and 1721 of 1967. 16th July, 1968. 
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E.C. Agrawala, Champat Rai and Miss Santosh Gupta, Advocates, for Appellants 
(In C.A.No. 1630 of 1967). 

C. K. Daphtary, Attorney-General for India, (G.B. Pai and S. K. Dholakia, 
Advocates, and O.C. Mathur, Advocaté of M/s. JB. Dadachanjt B Co., with 
him), for Appellant (In G.A. No. 1721 of 1967). 


M.K. Ramamwthi and M. V. Goswami, Advocates, for Respondent No. ı (In 
Q.A.No. 1630 of 1967). Fash 

H. R. Gokhale, Senior Advocate (M. K. Ramamurthi, Mrs. Shyamala ram and 
Vinest Kumar, Advocates, with him), for Respondents (In C.A. No. 1721 of 1967). 


The Judgment of the Court was delivered by 


to four months’ wages. Conciliation proceedings heving failed, the dispute- was 


réferred to the Industrial ‘Tribunal, Madras. In Civil Appeal No. 1721 of 1967, 


ithe appellant-company 1s admittedly an establishment in public stctor to whi 


“did not apply, in the first case by reason of section 1 (3) and in the other by reason 


of section #2 (x), the employees were entitled to claim bonus and awarded their 
claims in C.A. 


The question for decision in both the appeals is whether in view of the non- 
applicability of the Act tò establishments, not bemg factories and which employ less 
n 20 persons therein as the appellants in Appeal No. 1630 of 1967 are; and the 
exemption of employees in an establishment in public sector though employing more 
than 20° ns as the appellant-compeny in Appeal No. 1721 of 1967 is under sec- 
tion 32 (x) of the Act, the employeés in both these establishments could claim bonus 
ds hors Act. The question depends upon the true view of certain provisions and 
the scope of the Act. But before we take upon ourselves the burden of construing 
these provisions, it is necessary to refer briefly to the history of the question of bonus 
the back-ground and the circumstances in which the Act was passed. Thisis permis- 


T preventing that mischief and not for 


-sible for the limited purpose of appre ae the mischief Parliament had in mind 
o 


and the remedy which it wanted to provide 


the purpose of aiding us in construing the provisions of the Act. 


As early as 1584, in Heydon’s case}, it was said that “for the sure and true 
interpretation of all statutes in general ” four things are to be considered. : a) What 
was the common law before the making of the Act, (i) What was the mi icf and 
defect for which the common law did not provide, (tii) What remedy the Parilament 
hath resolved and appointed to cure the disease 4 the Commonwealth, and (iv) the 
true reason of the remedy. In Bengal ity Company Limited v. Ths State of Bihar’, 
this Court approved the rule in Heydon’s cass*, and in construing Article 286 of. the 
Constitution observed at page 633 as follows :— ; 


“In order to properly interpret the provisions of that Article it is, therefore, 
necessary to consider how the matter stood immediately before the Consititution 
came into force, what the mischief was for which the old law did not provide and 
the remedy which has been provided by the Constitution to cure that mischief.” 


In The Corporation of the City of Nagpur v. Its Employess?, the question was as to the 
meaning of the word “‘ industry? in section 2-(14} of the-C.B. and Berar Industrial 





Disputes (Settlement) Act (XXIII of 1947). is Court said that “if the word 
were to be construed in its ordinary sense every calling, service, employment of 
f-- 7 
1. 768 672 (1955) 2MLIJ(S.C) 168. 
942. 


6ER. 637. : 
2. (1955) 2 SCR 603, 633: (1955) S C.J. 3. (1960) 2 S.C 
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an employee or any business, trade or calling of an employer would be an industry. 


But such a wide meaning a to overreach the object for which the Act was 
_ppssed”. The Court, therefore, found it necessary to limit the scope of the said 
word having gard to the aim, and the object of the Act. Relying on the 


four tests laid down in Hepdon’s case », the Court considered the fundamental basis of 
the definition of industry, viz., relationship between employees and employers, the 

Long title and the Preamble of the Act doang the object of passing the Act, the 

historical background for passing it and held that “ it is ifest that the Act was 
introduced as an important step in achieving social justice, to ameliorate the condi- 
tions of service of the labour in organised activities than to anything else and there- 

fore the Act was not intended to reach the personal services which do not depend on 

the employment of labour force”. Similarly in R.MD. Chamarbaughwalla v.. 
The Union of India?, the question arose whether looking to the general words used 
“in section 2 (d) of the Prize Competitions Act XLII of 1955 the words ‘ prize com- 

petition ’ included not merely competitions of a gambling nature but also those in 

which success depended to a substantial degree on skill. In construing the said 

definition, the Court gave a restricted ning to the words “ prize competition ” 

as meaning only competitions as were of A gamnbling nature. In doing so, the Court 

approved the principles of construction stated in the case of the Bengal Immunity Ltd.* 

and held that “ in interpreting an enactment the Court should ascertain the inten- 

tion of the Legislature not merely froma literal meaning of the words used but also 

from such matters as the history of the legislation, its purpose and the mischief it 

secks to suppress”. For considering the intention of Parliament not merely from 

the literal meaning of the definition in section 2 9] but also from the history of the 

legislation the Court looked into the Bombay Lotteries and Prize Competitions 

Control and Tax Act, 1948, how it could be and was evaded by the promoters of 
lotteries by shifting the venue of their business to the neighbouring State of Mysore 

the concerted action taken by the adjoining States, the resolutions passed by cach 

of them calling upon Parliament to undertake legislation, the fact of Parliament 

having passed the law and its Preamble reciting the fact of the State Legislatures 

having oe ‘it to pass such a law. Having done that, the Court observed at 

page 930: 


“ Having regard to the circumstances under which the resolutions came to be 

ssed, there cannot be any reasonable doubt that the law which the State Legis- 

tures moved Parliament to enact under Article 252 (I) was one to control and 
regulate prize competitions of a ee character. Competitions in which 
success depended substantially on skill could not have been in the minds of the 
Legislatures which passed those resolutions. Those competitions had not been 
the subject of any controversy in Court. They had not done any harm to the 
public and had presented no problems to the States and at no time had there 
been any legislation directed to regulatmg them ”. : 


Though as Court refused to look at the Statementof Objects and Reasons for an 

urpose ol construing section 2 (d), it held that “ having regard to the history of the 
fecisis tion. the declared object thereof and the wordi of the statute’ the words 
had to be given a restricted ing. In Central of India v. ell, 
the Court in construing section 10 (1) (6) of the Banking Companies Act, X of 1949 
again looked at the legislative history to ascertain the object of passing the Act 
and the mischief it sought to remedy, but declined to use the Statement of Objects 
and Reasons to construe the sectiom on the ground that the statement could not con- 
trol the actual words used in the section. (Gf. also Stats of West Bengal v. Union of 
India*. In S. Azeez Basha and othns v. Union India’, the petitioners challenged the 


4 





e 1. 76 ER. 637. 168 : (1955) 2 S.C.R. 603 
2. (1957) 8.C.R. 930 : (1957) S.CJ. 593 : 4. (1960) 18.C.R. 200, 216-17 : (1960) S.C. 
1957) 2 An.W.R.(S.C.) 76 : (1957) M.LJ.(Cri.) J. 842. 
7: (1957) 2 MES (S.C.) 76. 5. Mosd) 1 8.C.R. 371 at 382. 
3. (1955) S.C. 672 : (1955) 2 M.LJ. (S.C.) 6. (1968) 2 8.CJ. 299: ALR. 1968 S.C. 662. 
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ey of the Aligarh Muslim University (Amendment) Act LXII of 1951 and the 
i Muslim University (Amendment) Act XIX of 1965 as violating Article 
(1) of the Constitution. This Court went into the history of the establishment of 
University to ascertain whether it was set up by the Muslim minority and as such 
entitled to rights under Article 30 and held that A was not set up by the mmority but 
in fact established by the Government of India by passing the Aligarh Muslim 
University aa. 1920 (Cf. Crawford on Statutory Construction (grd Edn.) 
pages 482-483). There is thus ample authority j the Court in looking into 
the history o the legislation, not ad the purpose of construing the Act but for the - 
limited purpose of ascertaining the background, the conditions and the circum- 
stances’ which led to its passing, the mischief it was intended to prevent and the 
remedy it furnished to prevent such mischief. The Statement of Objects and 
Reasons also can be legitimately used for ascertaining the object which the Legisla- 
ture had in mind, though not for construing the Act. 


What were the conditions prevailing at the time when the Act was and. 
what was the object which Parliament had in mimd in passing it? us was. 
originally regarded as a gratuitous payment by an employer to his employees. The 
practice of paying bonus as an 6x gratia payment had its early roots in the textile 
industry in Bombay and Ahmedabad. In 1917 and 1918 an increase of 10 and 15 
per cent of wages was granted as war bonus to the textile workers by the employers. 

October, 1920,a Committee appointed by the Bombay Mill owners oS Say 
to the member mills payment of bonus equal to one month’s Similarly 
bonus was declared in 1921 and 1922. It appears that trading ains in the 
industry having deteriorated, the owners declared in July, 1923 that they would 
be unable to pay bonus for 1923. Tee a strike began which became general 
towards the end of January, 1924. In February, 1924, a Bonus Dispute Committee 
was appointed by the Government of Bombay to consider the nature of, the condi- 
tions and the basis of bonus which had been granted to the employees in the textile 
mills and to declare whether the employees had established any enforceable claim, 
customary, legal. or equitable. The Committee held that they had not established 
any enforceable claim, customary, legal or equitable, to an annual payment of bonus 
which could be upheld in a Court. The years that followed were years of depression. 
and no major dispute about bonus arose, although bonuses were given on ad hoc 
basis by a few industrial undertakings. During the Second World War, manage- 
ments of textile mills paid cash bonus equivalent to a fraction of the surplus profit but 
this was also voluntary payment to keep labour contented. Disputes for pa 
of bonus for the years 1948 and 1949 arose m the Bombay textile mdustry. 
said dispute having been referred to the Industrial Court, that Court the 
view that since both labour and capital contributed to the ts of the industry 
both were entitled to a legitimate return out of the profits and evolved a formula a 
charging certain prior liabilities on the gross profits ofthe accounting 
awarded a percentege of the balance as bonus. The Industrial Court ae the 
mills which had suffered loss from the liability to pay bonus. In appeals against the 
said awards, the Labour Appellate Tribunal approved broadly the method of com- 

ting bonus as a fraction of the his profit. According to this formula, which. 
has since been referred to as the “Pull Bench Formula” the surplus available for dis- 
tribution is to be determined after debiting certain prior charges from gross profits,. 

viz., (1) provision for o (2) reservation for rehabilitation, (3) return of 6 
Si "cent on paid up captial ad iy) return on working capital at a rate lower than. 
the one on the paid-up ca ital. Muir Mills Company v. Suti Mills Mazdoor Union, 
Kanpur}, Baroda Borough Municipality v. Its Workmsn*, The Shree Meenakshi Mills 
Lid. v. Their Workmen?, and The Stats of Mysore v. Ths Workers of Gold Mines‘, this 








1955) 1 S.C.R. PL (1955) S.C.J. 214: 24: jaa: 2 MEAS ae (1958) M.LJ. 
(Cri. 


Asis), A MLI (S.C. 462: (1958) SCR. 
3.C.R. 33. (1957) 8.CJ. 95. 4. (1959) S.C 895: (1958) S.C.J. 1243: 
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Court laid down (1) that bonus was not a gratuitous payment nor a deferred wage, 
and (2) that where wages fall short of the living s rd and the mdustry makes 
profit part of which is due to the contribution of labour, a claim for bonus may legiti- 
. mately be made by the work-men. The Court, however, did not examine the pro- 
priety nor the order of priorities as between the several charges and their relative 
importance nor did it examine the desirability of Ing any alterations in the 
said formula. These questions came to be examined for the first time in” Associated 
‘Gement Companies Lid. v.-Its Workmen!, where the said formula wag generally 
approved. Since that decision, this Court has accepted im several cases the said 
formula. The principal features of the formula are that each year for which bonus 
is claimed is a self-contained unit, that bonus is to be computed on the profits of the 
establishment during that year, that the gross profits are to be determined after 
debiting the wages and dearness allowance paid to the employees and other items 
of expenditure against total receipts as disclosed by the profit and loss account, and 
that against such gross profits the aforesaid four items are to be deducted as prior 
charges. The formula was not based on any legal right or liability, its object being 
only to distribute profits after reasonable zlHocations for the aforesaid charges. 
Attempts were thereafter made from time to time to have the said formula revised 
but they were rejected first ir. A.C. C’scase? and again in The Ahmedabad Miscillansous 
Industrial Workers’ Union v. The Ahmidabad Electricity Co., Lid.*, where it was observed 
that the plea for revision raised an issue which affected all industries and, therefore, 
before any change was made all industries and their workmen had to be heard and 
their pleas considered. The Court, therefore, suggested that the question of revising 
the formula should be “ comprehensively considered by a high ered Commis- 
sion”. ‘Taking up the aforesaid suggestion, the Government of India appointed a 
Commission, by its resolution dated 6th December, 1961, the terms of reference 
whereof were, inter aka, i -- 


1. to define the concept of bonus and to consider in relation to industrial 
employment-the question of payment of bonus based on profits and recommend 
principles for computation of such bonus and methods of payment ; 


2. to determine what the prior charges should be in different circumstances 
and how they should be calculated ; f 


to determine conditions under which bonus payment should be made 


unitwise, industrywise and industry-cwn-regionwise ; : 

_4. to consider whether there should be lower limits irrespective of loss in 
particular establishment end upper limits for distribution in one year and, if so, 
the manner to tarry forward the profits and losses over a prescribed period ; and 


5. to suggest an appropriate machinery and method for settlement of bonus 
disputes. . -> 


After an elaborate enquiry, the Commission made th following amongst other 
recommendations : 7 b 


1. That bonus was paid to the workers as share in the prosperity of the esta- 
blishment and that the basic scheme of the bonus formula should be adhered to 
viz., determination of bonus as a percentage of gross profits reduced by the 
following prior charges, viz., normal depreciation allowable under the Indian 
Income-tax Act including multiple shifting allowance, income-tax and super-taxat 
the current standard rate applicable for the year for which tax is to be calculated 
but not super profits tax, return on paid-up capital raiscd through preference 
shares at the actual rate of dividend payable, on other id-up capital at 

e 7 per cent and on reserves used ds capital at 4 per cént? The Commission did 
not recommend provision for rehabilitation. 





1. (1959) S.G.R. 925. 2. (1962) 2 8.C.R. 934 : (1962) e S.C.J. 489. 
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2. That 6o per cent of the available surplus should be distributed as bonus and 
excess should be carried forward and taken into account in the next year ; the 
ae of 40 per cent should remain with the establishment into which should 

the saving in tax on bonus and the aggregate balance thus left to the 
ale lishment should be used for payment of gratuity, other necessary reserves, 
rehabilitation in addition to the provision made by way of depreciation in the 
prior charges, annual provision required for redemption of debentures, etc. 


. 3. That the distinction between the basic wages and dearness allowance for the 
el Sas of arrivmg at the bonus quantum should be done away with and 
us should be related to wages and dearness allowance taken together ; 


4. That minimum bonus should be 4 per cent of the total basic wage and dear- 
ness allowance paid during the year or Rs. 40 to each employee, whichever is 
higher, and in the case of children the minimum should be equivalent to-4 per 
cent. of their. basic wage and dearness allowance, or Rs. 25 whichever is higher ; 


. 5. That the maximum bonus should be equivalent to 20 per cent of the total 
basic wage and dearness allowance paid during the year ; 


6. That the bonus formula proposed should be deemed to include bonus to 
employees drawing a total basic pay and dearness allowance upto Rs. 1,600 p.m. 
regardless of whether they were workmen as defined m the ati isputes 
Act, 1947 or other corresponding Act provided that quantum ofbonus payable to 
employees drawing total basic pay and allowance of over Rs. 750 p.m. should be 
limited to what it would be if their pay and dearness allowance were Rs. 750 p.m. 


7. Thatthe formula should not apply to new establishments until they 
Teco all early losses including arrears of normal pee subject to the 
time limit of 6 years; and 


8. That the scheme should be applied to all bonus matters relating to the 
accounting year ending on any day m the calendar , 1962- except in those 
matters in which settlements had been reached or decian cisions had been given. 

The fact that the Government of India accepted the majority of the Commission’s 
recommendations is clear from the Statement of Objects and Reasons attached to 
Bill No. 49 of 1965 which they sponsored in Parliament. The Statement, inter alia, 
states that a “ tripartite Commission wzs tet up by the Government of India by resolu- 
tion dated-6th December, 1961, to consider in comprehensive manner the question 
of payment of bonus based on profits to employees employed in establishments and 
to make recommendations to the Government. The Commission’s Report containing 
the recommendations was received by the Government on 24th January, 1964. By 
resolution dated 2nd September, 1964, Government announced acceptance of the 
Commission’ 8 recommendations subject to a few modifications as were mentioned 
therein ”. To implement these recommendations the Payment of Bonus Ordinance, 
1965 was ; promulgated on 29th May, 1965. Since the Ordinance was replaced by 
the present Act published on 25th September, 1965, it is unnecessary to examine its 
provisions. Thus, bonus which was originally a voluntary payment acquired under 
the Full Bench Formula the character of a right to share in the surplus profits enforce- 
able through the machinery of the Industrial Disputes Act, 1947 and other corres- 
ponding Acts. Under the Act liability to pay bonus has now become a statutory 
obligation imposed on the employers. Form the history of the legislation it is clear 
(1) that the Government set up a Commission to consider comprehensively the 
entire question of bonus in all its aspects ; and (2) that the Commission accordi ly 
considered the concept of bonus, the method of com laa the machinery 
enforcement and a statutory Formula in place of the one evolved by sai ial 
adjudication. 


We proceed next to examine some of the provisions of the Act and its scheme, © 


The Preamble of the Act states that it is to provide for ae of bonus in 
oertain establishments and for matters connected therewith. tion 1 (3) provides 
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that it shall apply “ save as otherwise provided in the Act” to (a) factory and 
(b) every other establishment in which 20 or more ms are ni Aei on any 
day during the accounting year. We may note that this sub-section is in consonance 
with one of the Commission’s recommendations, viz., that its bonus formula should 
not Be a a small shops and establishments which are not factories and which 
employ less 20 persons. Having made clear that the Act is to apply only to 
those establishments mentioned in sub-section (3), sub-section (4) T that the 
Act shall have effect in respect of the eccountmg year 1964 and every subsequent 
year. “ Allocable surplus ° under section 2 (4) means 67 per cent in cases falli 
under clause (a) and 60 per cent in other ceses ofthe available surplus. Section 2 ( 
defines ‘ available surplus’ to mean available surplus as computed under section 5. 
Section 2 (15) defines “establishment in private sector ” to mean any establish- 
ment other an establishment im public sector. Section 2 (16) defines “ esta- 
blishment in public sector ” as meaning (a) a Government company as defined in 
section 617 of the Companies Act, 1956, nd (b) a Corporation in which not less 
than 40 per cent of its capital is held by Government or the Reserve Bank of India 
or a Corporation owned by Government or the Reserve Bank of India. “ Gross 
profits ” as defined by section 2 (18) means gross profits calculated under section. 
4. Sections 4 and 5 provide for computation of gross profits znd available surplus 
after deducting therefrom the sums referred to in section 6,° viz., depreciation 
admissible under section 32 (1) of the Income-tax Act or the relevant icultural 
Income-tax Act, development rebate or development allowance admissible under 
the Income-tax Act and such other sums as are specified in the Third Schedule. 
Section 7 deals with calculation of direct tex. Sections 8 and g deal with eligibility 
of and disqualification from receiving bonus. Sections 10 to 15 deal with minimum 
and maximum bonus and the provisions for ‘set off’ and ‘set on’. Sections 18, 19 
and 21 to 31 deal with certain procedural and allied matters. Section 20 deals wi 
certain establishments in public sector to which the Act is made applicable in certain 
events. Section 32 excludes from the application of the Act certain categories of 
employees and certain establishments therein specified. Section 34 provides for 
the overriding effect of the Act notwithstanding anything inconsistent therewith 
contained in any other law for the time being in force or in terms of any award, 
agreement, settlement or contract of service made before 2gth May, 1965. Section 
35 saves the provisions of the Coal Mines Provident Fund and Bonus Schemes Act, - 
1948 or any scheme made thereunder. Section 36 empowers an appropriate Govern- 
ment having regard to the financial position and other relevant circumstances of 
any establishment or class of establishments if it is of opinion that it would not be in 
public interest to apply all or any of the provisions of the Act thereto, to exempt for 
such period as may be i by it such establishment or class of establishments. 
from all or any of the provisions of the Act. Section 39 provides as follows :— 


“Save as otherwise expressly provided, the provisions of this Act shall be in 
addition to and not in derogation of the Industrial Disputes Act, 1947 or any 
corresponding law relating to investigation and settlement of industrial disputes 
in force in a State”. : 


It willbe noticed that section 22 provides that where a dispute arises between. 
an employer and his employees (1) aah respect to the bonus payable under the Act, 
or (2) with respect to the EA a ae of the Act, such a dispute shall be deemed to 
be an industrial dispute within the meaning of the Industrial Disputes Act, 19447 
or any corresponding law relating to investigation znd settlement of industrial 
disputes in force in a State and the provisions of that Act and such law, as the case 
may be, shall, save as otherwise expressly provided, epply accordingly. An Indus- 
trial dispute under the Industrial Disputes Act would be between a workman as 
defined in that Act and his employer and the dispute can be an mdustrial dispute 
if it is one as defined therein. But the definition of an “employee” under section 
2 (13) of this Act is wider than that of a “ workman ” under the Industrial Disputes 
Act. A dispute between an employer and an employee, therefore, may not fall 
under the Industrial Disputes Act and in such a case the Act would not apply and its 
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machinery for investigation and scttlement would not be available. That being so, 
and in order that such machinery for investigation and settlement may be available, 
section 22 has been enacted to create a legal fiction whereunder such disputes are 
deemed to be industrial disputes under the Industrial Disputes Act or any other 
corresponding law. For the p of such disputes the provisions of the Indus- 
trial Disputes Act or such other law are made applicable. The effect of section 22 
thus is (1) to make the disputes referred to therein industrial disputes within the 
meaning of the Industrial Disputes Act or other corresponding law and (2) having so 
done to apply the provisions of that Act or other corresponding law for investigation 
and settlement of such disputes. But the application of section 22 is limi only 
to the two types of disputes referred to therein end not to others. Section 39, on 
the other hand, provides that “save as otherwise expressly provided ” the istons 
of the Act shall be in addition to and not in derogation of the Industri Disputes 
Act or any corresponding law relating to investigation and settlement of industrial 
disputes in force in a State. Except for providing for recovery of bonus due under a 
settlement, award, or agreement as an arrear of land revenue as laid down in section 
21, the Act does not provide any machinery for the investigation and settlement 
of disputes between an employer andan employee. Ifa dispute, for instance, were 
to arise as regards the quantum of-available surplus, such a dispute not being one 
falling under section 22, Parliament had to make a provision for investigation and 
settlement thereof. Though such a dispute would not be an industrial dispute as 
defined by the Industrial Disputes Act or other ding Act in force in a State, 
section 39 by providing that the provisions of this Act shall be in addition to and not 
in derogation of the Industrial Disputes Act or such corresponding law makes availa- 
ble the machinery in that Act or the corresponding Act available for investigation 
and settlement of industrial disputes thereunder for deciding the disputes atisi 
under this Act. As already seen section 22 artificially makes two kin of disputes 
therein referred to industrial disputes and having done £o a plies the provisions of 
the Industrial Disputes Act and other corresponding law in oe for their investiga- 
tion and settlement. But what about the remaining disputes? As the Act does not 
provide any machinery for their investigation and settlement, Parliament by enact- 
ing section 39 has sought to apply the provisions of those Acts for investigation and 
settlement of the remaining disputes, though such disputes are not industrjal disputes 
as defined in those Acts. Though, the words “in force in a State ” after the words 
“or any corresponding law relating to investigation : nd settlement of industrial 
isputes”” appear to qualify the words “any corresponding Jaw”? and not the 
Industrial Disputes Act, the Industrial Disputes Act is primarily a law relating to 
Os aig and settlement of industrial disputes and provides machinery therefor. 
ore the distinction there made between that Act and the other laws does not 
scem to be of much point. It is thus clear that by providing in section 39 that the 
provisions of this Act shall be in addition to and not in derogation of those Acts, 
Parliament wanted to avail of those Acts for investigation and settlement of disputes 
which may arise under this Act. The distinction between rection 22 and section 
39, therefore, is that whereas section 22 by fiction makes the disputes referred to 
therem industrial disputes and applies the provisions of the Industrial Disputes Act 
and other corresponding laws for the investigation and settlement thereof, section 
39 makes available for the rest of the disputes the machinery provided in that Act 
and other corresponding laws for adjudication of disputes arising under this Act. 
, there is no question of a right to bonus under the Industrial Disputes Act 
or other co nding Acts having been retained or saved by section 39. Neither 
the Industrial Disputes Act nor any of the other corresponding laws provides for 
a right to bonus. Items 5 in Schedule 3 to the Industrial Disputes Act deals with 
Jurisdiction of tribunal set up under section 7, 7-A and 7-B of that Act, but does not 


provide for any right to bonus. Such a right is statutorily provided for the first 
time by this Act. : 
e 


Mr. Ramamurti and Mr, Gokhale for the respondents, however, sought to 
make the following points: . 
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1. The Act applies only to certain establishments and its: Preamble and 
section 1 (3) show to which of them it is expressly made applicable ; : 


2. Under section 1 (3), the Act is made applicable to all factories and esta- 
blishments in which 20 or more persons are employed except those “ otherwise 
provided in the Act”. It means that the Act does not apply (i) to factories and 
establishments otherwise provided in the Act, and (ii) to establishments which 
have less than 20 persons employed. The Act, therefore, is not a comprehensive 
Act but applies only to factories and establishments covered by section 1 (3) ; 


3. There is no categorical provision m the Act deprivmg the employees of 
factories and establishments not covered by or otherwise saved in the Act of 
bonus which they would be entitled to under any other law ; 5 


4. That being so, the employees of establishments to which the Act is not made 
applicable would still be entitled to bonus under a law other than the Act 
alt ough they are not entitled to the benefit of the Act ; 


5. Parliament was aware of the fact that employees in establishments other 
than those to which the Act applies were tting bonus under adjudication 
provided by the Industrial Disputes Act and o ‘simular Acts.’ If it intended 
to deprive them of such bonus surely it would have expressed so in the Act ;: 


6. Section 39 in clear terms saves the right to claim bonus under the Industrial 
Disputes Act or any corresponding law by providing that the provisions of this 
Act shall be in addition to and not in derogation of the provisions of those Acts. 


Itis true that the Preamble states that the Act is to provide for payment of bonus’ 
to persons employed in certain establishments and section 1 (3) provides that the 
Act is to apply, save as otherwise provided therein, to factories cnd other 
establishment in which 20 or more persons are employed. Sub-section (4) of section 
t also provides that the Act is to have effect in relation to such factories and establish- 
ments from the accounting year commencing on any day in 1964 and every subse- 

t accounting year. But these provisions do not, for that reason, n ily mean 
that the Act was uot mbended S E and exhaustive law dealing 
with the entire subject of bonus and the persons to whom it should apply. Even 
where an Act deals comprehensively with a particular subject-matter, the Legislature 
can surely provide that it shall apply to particular persons or groups of persons or to 
specified institutions ‘only. ore, the fact that the Preamble states that the 
Act shall apply to certain establishments does not necessarily mean that it was not 
intended to be a comprehensive provision dealing with the subject-matter of bonus. 
While dealing with the subject-matter of bonus theLegislature can lay down asa mat. 
ter of policy that it will exclude from its application certain types of'cstablishments 
and also provide for exemption of certain other types of establishments even though 
such establishments would otherwire fall within the scope of the Act.The exclusion of 
establishments where less than 20 persons are employed in section 1 (3) therefore is 
not a criterion suggesting that Parliament has not dealt with the subject-matter of 
bonus comprehensively in the Act. : - 


As already seen, there was until the enactment of this Act no statute under 
which payment of bonus was a statutory obligation on the part of an employer or a 
statutory right therefor of an employee. Under the Industrial Disputes Act, 1947 
‘and other corresponding Acts, workmen of industrial establishments as defined 
therein could raise an industrial dispute and demznd by way of bonus a proportionate 
share in profits and Industrial Tribumals could under those Acts adjudicate such 

isputes and oblige the’ employers to pay bonus on the principle that both capital 
labour had contributed to the making of the profits and, therefore, both were 
entitled to a share thercin. The right to the payment of bonus and the obligation 
to fay it arose on principles of equity and fairness in settlmg such disputes under the 
machinery provided by the Industrial Acts and not asa statutory right and liability 
as provided for the first time by the present Act. In providing such statutory liability, 
Parliament has laid down a statutory formula on which bonus would be calculated 
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irrespective of whether the establishment in question has during a particular account- 
ing year made profit or not. It can further lay down that the formula it has evolved 
and the statutory liability it provides in the Act shall apply only to certain eatablish- 
ments and not to all, Since there was no such statutory obligation under any 
previous Act, there would not be any question of Parliament having to delete cither 
such obligation or right. In such circumstances, since Parliament is roviding for 
such a right and obligation for the first time there would be no question also of its 
having to insert in the Act an express provision of exclusion. In other words, it has 
not to provide by express words that henceforth no bonus shall be pa ble under the 
Industrial Disputes Act or other corresponding Act as those Acts ne be confer any 
statutory right to bonus. ` r ' - 


for investigation and settlement of disputes. raised thereunder. There was, therefore, 
no question of Parliament having to delete or modify item 5 in the Third Schedule 
to Industrial Disputes Act or any such provision in any corresponding Act or its 
having to exclude any right to bonus thereunder by any categorical exclusion in the 
present Act. i Aon 


But the argument was that if the Act were to be held as an exhaustive statute 
dealing with the subject of bonus, three results would follow which could never have 
been expected much less intended by Parliament. These results would be: (i) that 
employees in establishments engaging less than 20 persons would get no- bonus at al} 
either under the Act or under industrial adjudication provided for by. the Industria] 
Disputes Act and other corresponding Acts. Since such employees were so far 


getting bonus as a result of industrial adjudication, Parliament could never have 


intended to deprive them of such benefit ; (iz) that employees in public sector Cor- 
rations and Companies would get no bonus either under the Act or under the 
Panen Disputes Act or other corresponding law, and (iii) that such a construc- 


tion would have the effect of impliedly repealing and negativing the provisions of 
the Industrial Disputes Act end other corresponding laws. 


Though section 1 (g) excludes an establishment other than a factoy having 
less than 20 employees from the application of the Act, all establishments which are 
factories irrespective of the number of persons employed therein and all establish- 
ments which are not factories but are having 20 or moree loyees are covered by 
the Act. Therefore, only small establishments having le at 20 loyees and 
which are not factories are excluded. Even in such cases if any paar Waal Ns were 


to have 20 or more persona employed therein on any day in any accounting 


the Act would apply to such an establishment. _It.is, therefore, clear that Parlia- 


ment by enacting section 1 (3) excluded only petty establishments. 


We are not impressed by the argument that Parliament in excluding such petty 
establishments could not have intended that iy melee therein who were getting 
bonus under the Full Bench Formula should lose that benefit. As aforesaid, 
Parliament was evolving for the first time a statutory formula in regard to bonus and 
laying down a legislative policy in regard thereto as to the classes of ns who would 
be entitled to bonus thereunder. It laid down the definition of an < employee °’ 
far more wider than the definition of a ‘workman’ in the Industrial Disputes Act 
and the other corresponding Acts. „If, while doing $0, it expressly exchided as a 
matter of policy certain petty establishments in view of the recommendation of the 
Commission in that regard, viz., that the application of the Act would lead to haræs- 
ment of petty proprietors and disharmony between them and their employees, it 
cannot be said that Parliament did not iritend or was not aware of the results ‘of 
exclusion of. employees of such petty establishments, 
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It is true that the construction convassed on behalf of the appellants leads, as 
argued by Counsel for the respondents, to employees in public sector concerns bei 
deprived of bonus which they would be getting by raising a u under the 
Industrial Disputes Act and other corresponding statutes. But such a result occurs 
im consequence of the exemption of establishments in public sector from the Act, 
though such establishments but for section 32 a would have otherwise fallen 
within the purview of the Act. Itappears to us that the exemption is enacted with 
a deliberate object, viz., not to subject such establishments to the burden of bonus 
which are conducted without any profit motive and are mm for public benefit. 
The exemption in section 32 (x) is, however, a limited one, for, under section 20 if a 
public sector establishment were in any accounting year to sell goods produced or 
manufactured by it in competition with an establishment in private sector and the 
income from such sale is not less than ihe 20 per cent of its gross income, it would be 
liable to pay bonus under the Act. Once again it is clear that in exempting a 
public sector establishments, Parliament had a definite policy in mind. 


This policy becomes all the more discernible when the various other categories 
of esta bishines ts exempted from the Act by section 32 are examined. An insurer 
carrying on insurance business is exempted under clause (7) in view of certain 

visions of the Insurance Act, 1936 and the Insurance (Amendment) Act, 1950. 
Ta view of these provisions the Full Bench Formula could not be and was not in fact 
applied at any time to such insurance establishments. The Life Insurance Corpora- 
tion of India is exempted under clause (1) because of its being a public sector concern 
having no profit motive and conducted in public interest. Clause (ii) of section 32 

ts shipping companies employing seamen in view of section 159 (9) of 

M t Shippmg Act, 1958 under which the Industrial Disputes Act was inappli- 
cable to such seamen, the disadvantages that Indian Shipping Companies vis-a-vis 
foreign anies engaged in shipping would be put to if were made to pay 
bonus and the obvious difficulties in applymg the Act to su foreign companies 
engaging Indian seamen. The exemption in respect of stevedore labour contained 
in clause (iii) also seems to have been provided for in view of the peculiar nature of 
employment, the difficulty of calculating profits according to the normal methods and 
other such difficulties. The rest of the categories of establishments set out in section 
g2a to have been exempted on the ground of (a) absence of an profit motive, 
(b) their being of educational, charitable or public nature, and (c) their being esta- 
blishments in public sector carried on in public interest. Building contractors 
appear to have been exempted because of their work being contract job work, the 
infeasibility of applying the formula evolved in the Act and the problem of employees 
of such contractors bemg more of evolving and enforcing a proper wage structure 
rather than of payment of bonus to them. - 


It seems to us that if we were to accept the contention that the object of section 

32 was only to exempt the establishments therein enumerated from the application 
of the bonus formula enacted in the Act, but that the employees of those establish- 
ments were left at liberty to claim and get bonus under the machinery provided by the 
Industrial Disputes Act and other corresponding Acts, the very object of enacting 
section 32 would be frustrated. Surely, Parliament could not have intended to 
exempt those establishments from the burden of bonus payable under the Act and 
yet have left the door open for their employees to raise industrial disputes and get 
bonus under the Full Bench Formula which it has rejected by layi g down a different 
statutory formula in the Act. For instance, is it to be contemplated that though the 
Act by. section 92 ex ts institutions such as the Universities or the Indian Red 
Cross Society or hospitals, or any of the establishments set out in cleuse (ix) of that 
section, they would still be liable to pay bonus if the employees of those institutions 
were to raise a ee under the Industrial Disputes Act and claim bonus in accord- 
anec with the Full Bench Formula? The Legislature would in that case be giving 
xemption by one hand and taking it away by the other, thus frustrating the very 
object.of section 32. Where, on the other hand, Parliament intended to retain a 
previous provision of law under which bonus was payable or was being paid it has 
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expressly saved such provision. Thus, under section 35, the Coal Mines Provident, 
Fund and Bonus Schemes Act, 1946 and any scheme made thereunder are saved. 
If, therefore, Parliament wanted to retain the right to claim bonus by way of indus- 
trial adjudication for those who are cither excluded or exempted from the Act it would 
ao made an express saving provision to that effect as it ka done for employees in 


Besides, the construction suggested on behalf of the respondents, if accepted, 
would result in certain anamolies, Take two establishments in the same trade or 
industry, one engaging 20 or more persons and the other less than 20. The Act 
would be applicable to the former but not to the latter. If the ndents were 
to be right in their contention the employer in the former case would be liable to 
pay bonus at the rates laid down by the Act, i.e., at the rate of 4 per cent minimum 
and 20 per cent maximum, but in the latter case the Act would not apply and though 
his establishment is a smaller one, on the basis of the Full Bench Formula there would 
be a possibility of his having to pay bonus at a higher rate than 20 per cent., depend- 
ing upon the quantum of profit made in that particular accounting year. 


Section 92 (vit) exempts from the applicability of the Act those employees who 
have entered before 29th May, 1965, into an agreement of settlement with their 
employers for payment of bonus linked with production or productivity in lieu of 
bonus based on profits and who may enter after that date into such agreement or 
settlement for the period for which such agreement or settlement is in operation. 
Can it be said that in cases where there is such an agreement or settlement in 
operation, though this clause expressly excludes such employees from claimmg 
bonus under the Act during such period, the employees in such cases can still resort 
to the Industrial Disputes Act and claim bonus on the basis of the Full Bench formula? 
The answer is obviously in the negative for the object in enacting clause (vii) is to 
let the parties work out such an agreement or settlement. It cannot be that despite 
this position, Parliament intended that those employees had still the option of 
throwing aside such an agreement or settlement, raise a dispute under the Industrial 
Disputes Act and claim bonus under the Full Bench Formula. The contention, 
therefore, that the exemption under section 32 excludes those employees from claim- 
ing bonus under the Act only and not for claiming bonus a the Industrial 
Disputes Act or such other Act is not correct. This conclusion is buttressed by the 
provisions of section 36 which empower the appropriate Government to exempt for a 


specified period an establishment or class of establi ts from the apan of the 
Act, if it is of the opinion that it is not in public interest to apply all.or any of the 
provisions of the Act to such establishment or class of establi ts. Simce the 


appropriate Government can exempt such an establishment or establishments from 
co tion of the Act on the ground ‘of public interest only, it cannot surely be 
that Parliament still mtended that the employees of such exempted establishment or 
establishments can claim bonus through industrial adjudication under the Industrial 
Disputes Act or any such corresponding law. a oe a 


We are also not impressed by the‘contention that the fact that section 39 provides 
that the provisions of this Act are in addition to and not m derogation of the Indus- 
trial Disputes Act or any other corresponding law shows that’ Parliament did’ ‘not 
wish to do away with the right to payment of bonus altogether to those who cannot 
cither by reason of exclusion or exemption from the Act claim: bonus under the Act. 
Such a construction is fallacious on two grounds. Firstly because it assumes wrongly 
that the Industrial Disputes Act or any other law corresponding to it provided for a 


‘statutory right to‘payment of bonus. All that those Acts provided for, apart from 


rights in tof lay-out; retrenchment etc., a machinery for investigation“ 

settlement a disputes arising between workmen and their employers. It 1s, therefore 

incorrect to say that the right to bonus under this Act is in addition to and not in 

derogation of any right to bonus under those Acts. Secondly, section 39 became 

necessary because the Act docs not provide any machinery or procedure‘for 
8—7 
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investigation and settlement of disputes which may arise between employers and 
employees. In the absence of any -such provision Parliament intended that. the 
machinery and procedure under those Acts should be made available for the adjudi» 
cation of disputes arising under or in the operation of the Act. If, for instance, there 
is a dispute as to the computation of allocable surplus or as to quantum of bonus, 
as to whether in view of section 20 an establishment in public sector is liable to pay 
bonus, such a dispute is to be adjudicated under the machinery provided by the 
Industrial Disputes Act or. other corresponding Acts. 


' Considering the history ‘of the Icgislation, the background and the circumstances 
in which the Act was enacted, the object of the Act-and its scheme, it is not possible 
to accept the construction suggested on behalf of the respondents that the Act.is not 
an exhaustive Act dealing comprehensively with the subject-matter of bonus in all 
its aspects or that Parliament still left it open to thoge to whom the Act does not apply 
by reason of its provisionseither as to exclusion or exemption to raise a dispute with 
regard to bonus through industrial Sas under the Industrial a eas Hct 
or other corresponding law. 


We are; therefore, of the view that ne construction given to the Act by the 
Tribunals was not correct and the orders passed by them have to be set aside. The 
appeals are allowed, but as the question as to the scope of the Act is raised in the 
appeals for the first time, there will be no. order as to costs. 

VK. aa _ noe 2 E T allowed. 
. THE SUPREME COURT OF INDIA. i 
eye (Civil Appellate: Jurisdiction.) . i 
‘ Present :-—M. Himavaruttan, Chief Justice anb G. K, Mrrrae, JJ., 
R. M. Seshadri . : ws Appellans* 
D. . : : 
G. Vasantha Pai and others j ani: 
Representation of the People Act (XLIII of 1951), sections 98 and 123 ee and Coz of 
Civil Procedure (V of 1908), Order 16, rule re heither an 
gelin oi lain nir aisel in eget, procesding—High «Court to exercise 
all the powers under the C Dele es TA ca no applicabls 
—Court, if could summon witnesses to find out ths author of corrupt practice. x 
The power of a civil Court to summon Court witnesses is contained in Order. 16, 
. rule 14 of the Code of Civil Procedure. Now the Representation of the People 
-. Act, enjoms' that all the powers.under the Code can be exercised, and all the pro- 
‘cedure as far as: may be applicable. to the trial of civil suits may. be followed 
in the trial of election petitions. It would ap therefore that in the absence 
of any prohibition contamed in the law, the urt has the power to summon a 
Court witness if it thinks that the ends of justice require or that the case before 
it needs that kind of evidence. It must be remembered that an election petition 
is not an action at law or a suit in: equity., It is a special progeeding. The law 
even requires that an election petitioner should not be allowed to withdraw an 
election petition which he has once made and that the election petition may be 
` continued by another person, so bne ai as another person is available. The policy 
~ of election law scems to be that for the establishment of purity of elections, investi- 
' „gation into all allegations of malpractices inchiding pide gat practices at elections 
‘1, Should be thoro investigated. Here was a case where a large number of 
a ‘cars were used presumably for the purpose of catrying voters to the booths. 
question is m the face of this vohiminous evidence was it not open to the 
i if evidence was available to establish who had procured or „Hired vehicles, 
summon witnesses who could depose to the same ? 


-Jf the’ Court was satisfied that a corrupt practice had in fact bax perpetrated, 
“ay be by.one side or the other, it was S necessary td find out who was 
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the author of that corrupt practice. Section 98 of the Act itself allows the Court 
to name a person who is guilty of corrupt practice after giving him notice and 
this would be more zo in the case of a candidate whose name appears to be con- 
nected with the corrupt practice, thé proof whereof is not before the Court but 
can be so brought. In such a case the Court would be acting within its juris- 
diction in using Order 16, rule 14 to summon witnesses who can throw light upon 
the matter. gi VREA : 
In a single transferable vote, it is very difficult to say how the voting would 
have gone, because if all the votes which Seshadri had gotj-had gone to one 
of the other candidates who got eliminated at the earlier counts, that candidate 
would have won. There can be no.recount because those voters weré not freo 
from complicity, It would be speculating to decide how many of the voters 
were brought to the polling booths in the cars. It is very difficult to declare 
. Vasanta Pai as lected becus that would be merely a guess or surmise as to the 


` nature of the voting which would have taken place if this corrupt practice had 


not been perpetrated. 

A 1 under section 116-A of the Representation of the People Act, 1951 
from the Judgimerit.and Order dated the 28th May, 1968 of the Madras High Court 
in Election Petition No. 11 of 1967. tee N i ` 

R.- M. Seshadri, Appellant in person and R. Gopalakrishnan, Advocate, for 


` 


Sigweliaat 


S.V. Gupis, Senior Advocate, (A.C. Muthanna, S.S. Javali, Mrs Anjali’ K. Verma, 


“Advocates, and O.C. Matkur, Advocate of M/s. J. B, Dadachanji & Co., with him), 
for Respondent No. 1. i Í - 


G. Ramanujam, Government Pleader, Madras and A. V. Rangam, Advocate, 


` for Intervener. 


The Judgment of the Court was delivered by RS eras 
Hidayatullah, C.j.—This appeal is directed egainst the judgment of the i 


Court’ of Madras, 28th May, 1968, by which the election of the appellant Seshadri 
“has been set aside. The election in question was to the Madras Legislative Council 


from the Madras District Graduated Constituency. That constituency consisted 
of 19,498 votes and the total votes polled were 12,153- Since the voting was by a 
single transferable vote, three out of the five candidates were eliminated at different 


‘counts with the result that their votes were transferred to the second person named 


by the elector on the bellot. At thé final count the ‘appellant Seshadri received 
5,643 votes and G. Vasaritha Pai (his nearest rival) who is the first respondent in 
the appeal received 5,388 votes. Seshadri was, therefore, elected by a majority of 
355 votes, À - ae É l a yn 
The election petition was filed by G. Vasantha. Pai to question the election of 


:Seshadri.on many grounds. Only one ground prevailed, namely, that he had 
-eniployed cars which had been hired or procured for the conveyance of the voters 


to the polling booths which numbered 73 in this constituency. The other ea ie 
were numerous ‘but they need not be mentioned here because m our opmion i 


. charge has.been'substantiated. It may be mentioned that Seshadri filed a petition 


of recrimination but it was dismissed because he failed to furnish security required 
under the-Act. Later he corrected this mistake but the petition was not accepted 
because it was held to be delayed. 


be The learned Judge who heard the case held that instead of Seshadri, Vasantha 


Pai deserved to declared elected under the lew. In this appeal, therefore, 
Seshadri contends that the decision in this respect was erroneous and in the alter- 


` native that in arty event Vasantha Pai could not be declared as the successful cangli- 


date. We shall deal with these two points separately. It may further be mentioned 
that in the original order passed by the learned Judge he had not named Seshadri 
as guilty of: corrupt practis... By a subsequent order’ he reviewed his previous 
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order and gave a declaration. This point also will require to be considered in this 
judgment. 


_ The allegation in the election petition was that a large number of motor cars 
were hired or procured from various sources for the conveyance of the voters to the 
polling booths. These were sometimes occupied by persons wearing badges which 

` bore the name of Seshadri and sometimes were received at the polling booths by 
persons who wore the same badges. From this, it is inferred that the motor cars 
were used for the conveyance of voters by Seshadri as one of the contesting candi- 
dates. Such conduct, if it is éstablished, amounts to a corrupt practice under 
section 123 (5) of the Representation of People Act. The short question, therefore, 
on the first point is whether Seshadri was guilty of this corrupt practice. 


The appeal has been fought by Seshadri on the grourids that the plea which was 
included on this head in the election petition was vegue and not sufliciently definite 
so as r e T DE i io teel that a charge of corrupt prac- 
tice is of the nature of a criminal charge and must therefore be proved by the 
election petitioner himself beyond all reasonable doubt, that there exists some room 
for doubt and therefore he should have the benefit of it and that the learned Judge 
who tried the case improved both the pleading on the subject and the evidence led 
by the election petitioner by calling certain witnesses and looking into documents 
which he had procured on his own behalf. It is therefore contended that all the 
evidence which the learned Judge collected suo mot should not be looked at and 
the case of the petitioner should be confined to the bare plea which was raised in 
this case. If this is so, says Seahadri, the election petition deserves to be dismissed 
because the case as found was not clear in the plea-and was certainly lacking in 
the proof as required by lew. : 


. ,Stnce the matter is one fought primarily with regard to pleadings in the case, 
we shall begin by setting out the pleri which have been advanced by the election 
petitioner. The plea consists of several parts. The election petitioner states that 
the Swatantra Party and its agents conveyed the voters to and from the polling 
booths in certain cars hired or procured from Mesers.Kumarswamy Automobiles and 
T.S. Narayanan, Authorised Tourist Taxi Operators. The petitioner goes on to say 
that the detailed analysis of the use, of the cars and E of the user are given 
im a schedule attached to his petition. That schedule names a large number of 
cars which were used and at many polling booths in different divisions for the pur- 
, pose of carrying the voters to the polling booths. Some of these cars came admittedly 
from the garage of Messrs. Kumaiaswamy Automobiles and some others from the 
other motor garage named by us or were loaned for the day by certain private owners 

‘including companies. “The essexice of this plea is that cars were procured or hired 

‘for the conveyance of the voters. ‘There is, however, no mention in the plea as to 

‘who had hired the vehicles or caused them to be procured and it is this fact which 
has been made much of by Seshadri in the appeal before us. His contention is that 
without the particulars being sufficiently and precise, it was not possible for 
‘him to controvert the case set up against him, particularly as the case of the election 
petitioner was supplemented by the learned Judge by calling at a later siege Court 
witnesses who deposed to the connection between the cars and Seshadri. We have, 
therefore, to determine first whether the plea which was raised was sufficient for 
.the purpose of investigation before-we go to see whether the plea has received 
adequate support through evidence. - > 

- Seshadri personally ar his appeal on two separate occasions. On the first 
occasion he confined himself entirely to the plea as he expounded it and urged in 
support that the plea in the election petition did not allege anything nor did the 
sevidence in support establish anything further. But before the case concluded, 
Seshadri made a request to us that as he had misunderstood his own position with 

‘ragard to the appeal, regard being had to certain observations of the Court he had 
not argued the case fully on the first occasion and he should be allowed an opportu- 
‘nity to supplement his arguments by urging the points de nooo. Since Seshadri was 
‘conducting his case in person and appeared to be under some emotional stress, we 
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felt that the ends of justice would be satisfled if we eccorded him a second opportu- 
nity and this is how the case was set down rgam for hearing . On the second 
occasion Seshadri lemented his arguments with numerous citations from the law 
reports in support of two propositions, namely, that the particulars should be 
complete before the evidence could be looked mto and secondly that amendment of 
the pleadings through evidence is not permissible. 

It may be mentioned here that the evidence in the case discloses that not one, 
two or three cars were used but as many as 63 cars were employed. This evidence 
has been weighed by tho learned Judge. He has gone critically into every aspect 
of it and come to the conclusion that many cars in fact were used. The learned 


. Counsel for Vasantha Pai placed in our hands a tabulated statement of the evidence 


bearing upon the use of the cars and having looked into the judgment of the learned 
Judge as also the evidence with the aid of the tabulated statement, we are satisfied 
and it is sufficient to say for us that we entirely agreo with the conclusion of the 
learned Judge that many cars were, in fact, used for conveyance of voters in this 
constituency. The alternative suggestion that on some of the days.an election 
from the Teachers’ Constituency was going on and that since the polling booths 
were sometimes located for the two constituencies in the same building, it is possible 
that the cars were used for that election and not this, does not merit any conside- 
ration. The suggestion is extremely vague and the evidence even more tenuous. 
It is said that one Varadachari was responsible for the hirmg of the cars that 
in our opinion does not stand either substantiated or any scrutmy. We are therefore 
sati with the finding of the learned Judge in the High Court that cars were 
employed for conveyance of voters and that they were in fact used in this constitu- 
ency and none other. The question then remains as to who was responsible for 
this ? ; 

Now the plea on this subject, as we have said, is contained in several parts of 
the election petition. One part we have summarised above. The second part was 
that the Swatantra Party was supporting Seshadri and that the workers of the 
Swatantra Party were working strenuously for his success. From this it has been 
reasoned in the High Court that the Swatantra Party was an agent of Seshadri. 
Its actions therefore would be his actions if he was a consenting party. In this 
connection it is also stated that Seshadri was being supported by some persons 
connected with him who helped him by procuring these vehicles for the conveyance 
of the voters. In the schedule which 1s filed with the plaint a large number of cars 
is mentioned and the schedule shows in one of its columns to which polling booths 
were the voters ‘carried. It is too detailed to be reproduced here. Suffice it to 
say that it contains names of six divisions and 17 polling booths. It also mentions 


„over two dozen cars which were so used. In the body of the election petition, the 


petitioner further stated as follows: 


' `“ Besides Tourist Taxis, the petitioner understands the Private Commercial 
Firms and Cinema Producers placed at the disposal of the first respondent their 
cars for conveying voters. i ` 


The persons who were conveying the voters were members of the Swatantra 
Party, who were acting as the Agents of the first respondent under the guidance 
in particular of Mr. H.V. Hande. The Agentsof the first respondent wore a distinc- 
tive badge with R. M. Seshadri printed in bold letters attached to a blue ribbon 
and pinned to their shirts. They were either escorting the voters or receiving 
them at the polling stations specified above. In Booth Nos. 60 to 65, prominent 
among the persons so escorting was Violin Mahadevan who had a pinned 
to his shirt and who the petitioner understands is a member of the Swatantra 
Party. In Saidapet South, the petitioner states, the car MSS. 3336 conveying 
the voters was in charge of an Advocate’s clerk by name T. K. Vinayagam of 
No. 16, Karani Garden II Street, Saidapet, Madras-15. The said Vinayagafh 
was wearing a badge of Mr. Seshadri, At Raja Annamalaipuram the petitioner 
learns that a green-coloured Station Wagon MSP 5398 was in naan of 
Mr, Venkataraman, member of the Swatantra Party and residing at 30, IV Main 
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Road, Raja Annamalaipuram, Madras-28. The petitioner states that in almost 
_ every polling booth, Tourist Taxis and cars engaged by the first respondent were 
being used by the Swatantra Party Agents for conveying voters.” 


Seshadri contends that in this plea only four names are mentioned, namely, 
H. V. Hande, Violm Mahadevan, T. K. Vinayagam and Venkatraman. He 
starts therefore by analysing whether the connection between these persons and him 
had been successfully established and further whether they were responsible for 
conveying voters to the polling booths in the cars. He examines critically the 
evidence of these witnesses before us and also the other evidence bearing upon the 
subject and contends that the evidence taken as a whole does not establish their 
connection with him or with the voters or with the cars. We shall, therefore, begin 
by considermg what was said about these persons by Seshadri. ; 


: In regard to Hande, Seshadri’s contention is that no other person had spoken 
about -Hande excepting the petitioner (P.W. 33) and he spoke about himi only in 
one place. He therefore states that the evidence on this part is extremely insuffi- 
-cient because it depends upon the interested word of the petitioner himself. - He 
‘refers us to his deposition contained in pages 419 to 531 of the Paper Book, but’ he 
‘draws our attention in particular to certain passages where only one car was men- 
tioned by him in connection with Hande.- That car was MSR 7065. The evidence 
of the election petitioner was that as he was emerging from Doraiswamy Road 
he found that this car was going past him with a gentleman with a-blue upper cloth. 
-The gentleman looked at him and he found that it was Hande. ‘According ‘to 
Seshadri this evidence was not sufficient to show that Hande was conveying voters 
to the polling booth. On this part of the case Seshadri is right because the evidence 
of the complicity of Hande with the hiring or procuring of the cars was not established 
nor his complicity with regard to the carriage of voters to the polling booths. -With 
_Tegard to are ae aet za tat the factis deposed to by the election 

titioner hi who said that he had scen a car with a lady and a gentleman arriv- 
ing at the polling booth and that a-lawyer’s clerk opened the door- and received 
them. This car bore the number MSS 3336. Support for this-evidence is sought 
by the election. petitioner through the evidence of Laxshaman Hegde (P.W. 15) who 
said that he had seen an Ambassador car carrying iwo. voters just halting at the 
polling booth. Two voters whom he knew from before came down from the car. 
A ‘short gentlemen’ directed them to the polling booth. Vasantha Pai then asked 
the wintess if the person was known-to the witness. As he did not know the name 
of the gentleman he could not tell him but Vasantha Pai noted the number of the 
car, ‘This person who received the voters at the polling booth was later identified 
by the witness as Vinayakam. The way in which he obtained this information has 

. been given by himin his deposition: He appears to have obtained it from the person 
concerned. Whatever it may be, there is nothing incriminating in a worker of the 
party receiving a voter at the polling booth. Polling Agents cannot canvass within 

100 meters but there is nothing to show in the law that they cannot open the door of 
a'car'in which a voter arrived. -The gravamen of the charge, ‘as Seshatiri correctly 
points out was that Vinayakam was wearing a badge stich as we have described and 
that of course is a different matter end we ere not concerned with it here. ‘On the 
whole, therefore, this evidence does not show that the cars were hired by Seshadri. 

. It only furnishes some link in the circumstantial cham to which we shall later refer 
, and that in our opinion is the only use to which this evidence can be-put. 

l The next person connected with the use of the car is Venkataraman, . Three 
persons deposed to his connection. Of these one is the election petitioner himself; 
. the others are P.Ws.. 23 and 27. Seshadri argues that we should not believe these 
witnesses ; one because he is himself a party and the other two because they were 
connected intimately with the prospects of Vasantha. Pai. K.V. Padmanabha Rao 

` (P.W. 23) is said to be the junior of Vasantha Pai and was canvassing for him. He 
‘was standing near the vehicle with a list, presumably of the voters, and at that time 
several vehicles arrived there. He stated that he connected Venkataraman ‘with 
Seshadri-because he was moving about in.the company. of one Sivasankaran (Junior 
. of.Seshadri) in the IInd Majn Road, He hadalso seen him with Sivasankaran 
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going with lists in his hand from house to house. - Later he found out from some of 
is friends what was the purpose of this visit 2nd was told that they were asking the 
voters whether they needed any conveyance for the next day’s polling, as they had 
command over a large number of vehicles.. The'latter part of the evidence is hearsay 
and Seshadri is perfectly rightin claiming that it auld not be accepted. The fact 
remains that thé witness did see Venkataraman moving. with’ the clerk of Seshadri 
and therefore there is room for thinking that they were connected together. T. L. 
Rammohan (P.W. 27), it is said, was assisting Vasantha Pai. He wrote a letter 
Exhibit P-109 and his evidence is also described as hearsay. - We need not therefore 
go by his evidence to reach the conclusion that the cars were hired by Seshadri or 
some one on his behalf. We can only use this evidence if there were some other 
evidence to which it can be read as corroborative because by itselfit does not furnish 

roof of the hiring of vehicles by Seshadri. It only shows that the vehicles were in 

t used and that the vehicles were bringing voters to the polling. booth. 


The connection of Violin Mahadevan was deposed to by four witnesses. -V. 
Murli (P.W.'5) who works in the chamber of two l-wyers Rao and Reddy admitted 
that be was working for Vasantha Pai. He also said that he saw Violin Mahadevan 
vee badge and stznding near the polling booth. He stated this to 
Vasantha Pai and commumicated to him his own observation. He admitted that 
he did not know Violin Mahadevan from before but somebody had told him about 
him. He could not name the voters who had been brought.. He saw that Violin 
Mahadevan was wearing the same badge which we have described and the voters 
were accosted by persons wearing the samie badge and were received at the ling 
booth. S. Ramamurthy (P.W. 10) saw Venkataraman. He admitted that he ha 
not seen anybody brought by Venkataraman end he also did not know the names 
of the voters who were brought. But the evidence of S. Ramamurthy (P.W. 10) is 
sufficient to show that the voters did in fact come by cars to the polling booth. There- 
fore to that extent, his evidence is material in determming whether the alleged corrupt 
practice was committed or not. A. Sankaran (P.W. 20) also saw Violm Mahadevan 
receiving voters at the polling booths. Seshedri contends that as the -plea was 
limited to the naming of these four persons, it is clear that the plea as made was 
insufficient to brmg home the charge which is now brought to his Tar, namely, that 
he had hired or procured these vehicles. As has been said above, the hiring and 
procuring of the vehicles is a totally different matter. These witnesses only speak to 
what they saw at the polling booths and their evidence is believable that voters 
were brought to the polling booth. The question is by whom? 


. The case then goes onito another point and that is; where did the cars come 
from? Neither side had examined either Kumarswamy or the owner of the other 
garege or any other person. The learned Judge then felt that he should examine 
some Court wintesses, snd he summoned three, namely, Kumaraswamy (C.W. 2), 
Krishnaswamy (C.W. arene one Ganesan (C.W.1). He also called for a report from 
the police as to whom the cars belonged and hr perused the evidence of these. three 
witnesses as also the report sent by the police and came to the conclusion that the 
hiring or procuring was by Seshadri himself. A great deal of argument is therefore 
directed by Seshadri to exclude the evidence-of these witnesses and the reference to 
the police to find out to whom the cars belonged. In this connegtion Seshadri cites a 
number of rulings which he says show quite clearly that a plea cannot be allowed to 
be magnified particularly by evidence-not brought by the parties but at the instanca 
of the Court. This requires an examination closely. 

The first contention of Seshadri is that the Court trying the election petition is 
limited by the law which is contained in the Representation of the People Act and 
the Rules made thereunder. This law, according to him confers no power upon the 
Presiding Judge to enter the arena to summon witnesses on his own behalf. The 
tae odie who summoned witnesses passed a very short order while doing go. 
He did not refer to any law on the subject but extracted a passage from The Trial of 
Warren Hastings in which it was stated that Judge is not to be'a dummy but is to 
take an active interest in the case. Seshadri contends therefore that the action of the 
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Judge m summoning the Court witnesses was entirely erroncous and that this evi- 
dence should be exchided. ; : t od 


The power of a Civil Court to summon Court witnesses is contained in Order 16, 
rule 14 of the Code of Civil Procedure. Now the Representation of People Act 
enjoins that all the powers under the Code can be exercised and-all the procedure as 
far as may be applicable to the trial of civil suits may be followed in the trial of 
election petitions. It would a therefore that in the absence of any prohibition 
contained m the law, the Court the power to summon a Court witness ifit thinks 
that the ends of justice require or that the case before it needa that kind of evidence. 
It must be remembered that an election petition is not an action at law or a suit in 
equity. It isa special proceeding. The law even requires that an election petitioner 
should not be alowed to withdraw. an election petition which he Has once made and 
that the election petition may be continued by another person, so long as-another 
person is available. The policy ofelection law seems to be that for the establishment 
of purity of élections, investigation into all allegations of malpractices including 
corrupt practices at elections should be thofoughly investigated. Here was a case 
where a large number of cars were used presumably for the purpose of carrying 
voters to the booths. - The tion is in the face of this voluminous evidence was it 
not open, to the Judge if evidence was available to establish who had procured or 
hired vehicles, to summon witnesses who could depose to the same? In our opinion, 
such a power was properly exercised by the learned Judge. Although we would 
say that the trial should be at arms length and the Court should not really enter mto 
the dispute as a third party, but it is not to be understood that the Court never has 
the power to summon a witness or to call for a document which would throw light 
upon the ie ey of corrupt practice which is alleged and is being sought 
to be proved. the Court was satisfied that a cotrupt practice had in fact been 
perpetrated, may be by one side or the other, it was absolutely ne to find 
out who was the author of that corrupt practice. Section 98 of the Act itself allows 
the Court to name a person who is guilty of corrupt practice after giving him notice 
and this would be more so in the case of a candidate whose name a to be 
connected with the corrupt practice, the proof whereof is not before Court but 
can be so brought. In such a case we think that the Court would be ecting within 
its jurisdiction m using Order 16, rule 14, to summon witnesses who can throw light 


Having disposed of this preliminary objection, we are now in 2 position to con- 
sider the evidence which was brought ; but before doing so, we must show its rele- 
vance to the pleas which had been raised in`the case, because much discussion was 
made of the law of pleadings in the case. We have pointed out above that the plea 
in essence was that cars were used for the purpose of conveying voters contrary to the 
prohibition contained in the Election Law. The names of the booths and the divi- 
sions in which the booths were situated together with the particulars of the cars and 
the persons primarily concerned with cars at the pollmg booths have been mentioned. 
It is true that the drivers of the cars or the voters themselves have not been examined. 
But it has been sufficiently pleaded and proved that the cars were in fact used. The 
éonnection of Seshadri with the use of the cars has been specifically pleaded. In 
our opinion, these were matters of evidence which did not require to be pleaded and 
the plea’ could always be supported by evidence to show the source from where the 
cars ‘were obtained, who hired or | them and who used them for the convey- 
ance of voters. This is exactly what has happened in this case. The learned Judge 
- after reaching the conclusion that a large number of cars were used for conveying 

voters to the polling booths, felt impelled further to consider who was responsible 

for hirmg them. The names of the two garages were already given and there was the 
allegation that certain companies and cinema producers were -also helping Seshadri 
by the loan of cars. Since the name of Kumaraswamy’s garage was mentioned, it 
was but natural for the Judge to have summoned the proprietor of the garage. The 
proprietor of the garage came and gaye the story about the use of the’ cars by some 
other candidate but not Seshadri, . He however brought on record documents’ to 
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show that the cars were'hired on payment from his garage by one Krishnaswamy. 
‘The next step was therefore to summon Krishnaswamy and he was ‘therefore sum- 
moned end questioned. Krishnaswamy admitted that he had hired these cars and 
paid bills amounting to a few thousand rupecs. : 


It is cbvious that these cars were not employed for any other purpose that day 
t for election work. It is ridiculous to imegine that they were ordered for a 
picnic or for a marrizge which did not take place. Therefore the inference was 
that Krishnaswamy had hired these cars to convey voters to the polling booths. 
The question therefore boils down to this, for whom was Krishnaswamy working ? 
Hore we have the evidence of various types zgainst Krishnaswamy. ea. 
and Krishnaswamy have been amply proved in tho case to be connected wi 
Seshadri. Kumaraswamy was £ Exhibit C-2A. Ha stated that it was an 
order form filled by R. Krishnaswamy. He also admitted. that he had received 
payments and that the trip sheets of the cars were maintaincd for that date.. Those 
trip sheets are C-7 to C-36. Now with regard to these trip sheets, it may be- stated 
that in some of them there was mentioned that the cars were used for election. work, 
but subsequently it was found that someone had rubbed outthatentry. Weare not 
here to find out who was guilty ora temping to create evidence by rubbing this out. 
The fect remains that some of the tri ts still read clearly that the cars had ben 
used for election work. Exhibit was the bill which was issued for these cars, 
and it was issued to Krishnaswamy. Therefore the cers were eng: ged at least from 
Kumaraswamy garage for conveymg voters and they were hired by Krishnaswamy 
and he paid for them. cee E 
‘Now sinni be connected intimately with Seshdari. He was employed 
by two co: ies in which Seshadri was a Director. A was in 
honour of Seshadri to celebrate, his victory. , The arrangement for this was made by 
Krishnaswamy although the expenses for the party ware paid by Seshadri by cheque. 
Seshadri contends that his entire acounts were exemined but it was not proved from 
those accounts that he had paid ény mi towards the hire of the cars. It is not 
“for anyone to say how Seshadri, if he was willing to pay for the cars, would 
ave procured the money. . If would Have been the worst thing for him to have paid 
the amount by cheque sp that it conld enter into the accounts. Obviously such pay- 
ments woitld be made m a way that y could not be traced back to the person 
“actually paying the -amount., .The connection, however, of Krishnaswamy with the 
iri ofthe cars and with the celebration of the victory of Seshadri frrnishes a 
very Important link in the chain of reasoning. : i ~ 
, It is quite clear to us- that, the Swatantra Party-was.in favour of Seshadri. 
Seshadri relies. upon a finding which has: been given by the Court in which it is 
stated that the Judge found that-the first respondent, the Swatentr4 Party end the 
persons mentioned ‘therein acted-as gents of the first respondent znd committed 
corrupt- practices under section 12g (5) with which we are now dealing. ‘The argu- 
ment, was that this finding is somewhat obscure beause it shows that the first respon- 
dent was the agent of the first respondent himself.. It seems to us that the learned 
Judge ip recording, this finding gave it unthinkingly taking the words from the plea 
m petition. It is ‘quite clear that the karned Judge reéclies the conclusion that 
the Swatantra Party was work'ng actively in support of Seshadri. >It is of course 
not proved, that he was the adopted candidate of the party nor is it proved that he 
had appointed any particular person as his egent, but it is quite that the 
-Swatantra was actively rting him. Thus there is the presence of the 
-workers of the’ Swatantra Party like Hinde, Vinayekem, Violin Mzhedeven and 
‘Venkataraman on the scene at the polling booths. It may also be mentioned that 
in one of the trip she¢ts,' one Kalyanasundaram had signed in token of the cais, 
having been used. This mindaram was polling egent of Seshadri. The 
‘circumstantial evidence is now complete. There'is the hiring of the cars from the 
‘Knmaraswamy Garage by Krishnaswamy, the payment of ae by Krishnaswamy 
to the gar: ge, Krishnaswamy’s attachment to Seshadri because of his past connection 
and the further proof that he arranged the party on his behalf after his victory and 
§—8 : 
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the trip sheet was signed by Kalysnasundaram the polling egart of Seshadri. . The 
-amount paid was so large that only a candidate would incur that expense, and no 
Supporter, If there was any doubt as to who hired or procured these cars, it is 
resolved by the concatenation of circumstences which clearly. demonstrate that it 
could have been only Scshedri and no one else who had hired these vehicles. We 
‘can infer this circumastentizlly even Mongi direct evidence 'be not available. 
In addition, there is the patent fect that dri did not himself go into the witness 
box and clear these fi.cts st-nding out egainst him although opportunity was offured. 
It is true that Seshadri complained re us that the plea was vague, that it had 
-been megnified by the evidence brought in this manner and the Court allowed the 
election petitioner to take advante ge of the evidence so brought, but we have already 
-held that the evidence was legitimately brought and that it could be led in the caée. 
As to the plea, we have already shown that-it was sufficiently: t to establish 
¢ connection between Seshadri and the hiring and procuring of the cars. The 
missing links were supplied by that evidence by showing the connection of the 
person who had hired the cars and id several thousand rupees for their hire. If 
t person is intimately EO vik Seshadri, the conclusion is ihescapable 
that it was Seshadri for whose benefit the cars were hired or procured. ; ' 
` `. In our opinion, the, circumstantial chain of evidenct is sufficient to show the 
‘connection between him and the use of the cars for the conveyance cf voters, ` 
‘As to the rulings which were cited before us, it is sufficient to say that each case 
is decided on its own facts, and circumstances. „It is true that better particulars 
can only be given by the party, but that is only where better particulars are required. 
It was not necesrary for Vasenta Pai to have pleaded his evidence in this half. 
He made a full plea by giving the numbers of the cars, by naming the ling 
booths at which voters were bronght and by stating quite categorically that it 


“and the false evidence was to exchide’ Seshadri from the charge. In our opinion, 
‘this ‘also demonstrates the connection between these persons ¿nd Seahzdri which 
had been established in other ways throvgh their own mouths. We accordingly 
hold that this corrupt practice was brought home: ` we See Ns 

It remains to consider the argument of Mr. te whether Vasantha Pai could 
‘be declared elcoted. This will de on our ing the conclusion that but for 
the tect that voters were brought through this corrupt practice to the polling booths, 


4 In the result therefore, we set aside the direction that Vasenta Pai is elected 
‘to the constituency. There will inevitably have to be a fresh election in this consti- 
tucncy.: ; at 


In so far as Seshadri is concerned; we think that he was ly named as 
guilty of corrupt practice al hough that order was incorporated by the learned 
Jecge through a rvicw. It wos his duty to- have named persons who had been. 
guily of corrupt practice end he mede this up-later. ‘There is no med for ariy 
specific power for review since the power to name any person guilty of: corrupt. 
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-practico is already contained in the Act. Whether it comes in the original j 
of Bye OPE Iy O peen y S not much to the purpose; at 
order was correctly mede. 
In the result, the appeal fails and it will be dismissed with costs, 
VME. ` ‘ — Appeal dismissed. 
THE SUPREME COURT OF INDIA. 3 
(Civil Appellate Jurisdiction.) 


Present :—M. HIDAYATULLAB, Chief Justice, J. G. Suan, V. Rauaswàn, 
G. K. Mrima ano A. N. Gaoven, JJ. : 


shee State of Guiness &. l .. Appellani* 
Bombay Town P. Act (ZXVI of 1955), sections 53 and 67—-Validity—Act į 

sacha sii ) (i) and as suck exempt from operation of Articls 31 (2) of 

tion of India—Soctions 53 and 67 AA nae 
. the Gonstitution of India as by the Constijution (Fourth Amendméat) “Act ; 1955: 
‘Constitution of India (1950) as amsnded by the Gonstitution (Fourth Amendment) Act (1955), 

Article 31° (2)—-Scope—“ Compensation —. —Effect of cmendment. 
Iiretion of tants —Pone given 1a do a origin hig in ein aye din 
| te any other way. . a 


- Te Bonba Town Pianina A aoii provide for kao. pime 
rights of ownershi to a local authority under section 53 (a) is a law relating 

uisition of ‘lank which attracts the protection of Article 31 (2) of the ‘Consti. 

- tution. The contention that the Act is not a law relating to acquisition of lands 

- but is a law dealing in ith and substance with health and public : sanitation ‘and 

~ on that account falls wi the terms of Article 31 (5) (b) (i1) and is cxumpt from 

the operation of Article g1 (2) of the Constitution is untenable: The doctrine of 

pith and substance is applicable in determining whether the statute is within the 

competence of the kgislative power: it is wholly irrelevant in ae 

whether the statute infringes any fundamental rights. 


But sections 53 and 67 of the Bombay Town Planning ae regarded asa Aa for 

acquisition of land: for public purposes do not infringe the fundamental right 

-| guaranteed under Article’ g1 (2)'of the Constitution, as amended by the Consti- 
`| tution (Fourth Amendment Act, 1955. 


There is no rearon for holding that compensation which is fee meen by’ Article 
_ gt (2) for compulsory acqui-:ition must be paid in terms of mont y alone. A law 
which provides for making satisfaction by allotment of-othcr’ ‘Property may be- 

' deemed to be a law providing for compensation. i 


It is perhaps right to say that compensation cares should not -be allowed to- 
. drag on for a long time, because then the compenration paid has no relevance to 
'. the exact point of time when the extinction actually takes place., But the validity 
; OP ar Ant cane? ord sail; be jaded aa tlie Lae GP tlie eG GG piven cau, 


After the amendment made in, clause (2) of Atricle g1 by the Constitution 
(Fourth Amcndment) Act, 1955, it is clear that adı quacy of compensation fix d 
‘by the L gislaturċ or awarded according tò'the principks specified by the Legisla- 
ture for dutcrmination, is not justiciable. It clearly follows from the terms of Article 
1 (2) as_amended that the amount of compensation. payable, if fixcd by the 

; lature, is not justiciable, because.the challenge in «uch a case, apart from a 

> "plea of abuse of Ir gi lative power, would be only a challeng: to the adı. of 

' compemwation. If compenvation fixed by the L-gilature, (and by the use of the 
OT | a a 


~ © A. No. 1377 of 1968. E i 13th January, 1969. 
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expression “compensation” is meant what-the Legislature justly regards as proper 
and fair recompunse and not somthing which by abuse of h gi:lativ. powcr 
calkd compensation is not a recompunse at all or is somuthing illucory), is not 
justiciable, 1s it open to the Courts to entcr upon an enquiry whuther the principles 
which are specificd by the Legislature for det.rmining compensation do not award 
to the cxpropriatcd owner a just equivalent? Such an enquiry is not open to the 
‘Court aftur the amendments made in the Constitution by the Constitution (Fourth 
Amendment) Act. If the quantum of cap Sean find by the L gi-lature is not 
liable to be canvassed b fore the Court on the ground that it is not a just cquivalent, 
‘the principles specified for determination of compensation will alto not be open 
to challeng:: on the plea that the compensation determincd by the application of 
those pee is not a just E ere The right duclarcd by the Constitution 
‘guarantees that compen’ ation shall be given before a person is compulsorily expro- 
Priated of his property for a public purpose. What is fixcd as compensation by 
statute, or the application of principles specificd for determination of -comptnsa- 
tion is guarantucd: it does not mean, however, that something fix d or deturmincd 
__ by the application of specificd principles which is illusory or can in no tenre be 
` regard.d as compensation must be upheld by the Courts, for to do ro, would be 
to’ grant a charter of arbitrariness and permit a device to defeat the Constitutional 
è itce. But compensation fixed or determim d on principles rpucifid by the 
L gi:lature ‘cannot be permitted to-be challeng d on the somuwhat ind: finite plea 
that it is not a just or fair cquivalent. Principles may be challeng d on the ground 
that they are irrelevant to the determination of compensation, but not the pica 
that what is awardcd as a result of those principles is not just or fair compensation. 
-A chalicngy to a statute that the principles specif d by it do not award a just cqui- 
valent will be in clear violation of the constitutional declaration that inadcquacy 


| ‘of compensation provided is not justiciable. 


, Article 31 (2), as amended in 1955, is clearin its purport. If what is 
é or is determimd by the application of specifhd principles is compensa- 
tion for compulsory acquisition of property, the Court cannot be invited to duter- 
mine whether it is a ‘ just equi t’ of the value of the property expropriated. 

Ob-ervations to contrary in P. Vajravelu Mudaliar’s case, (1964) 2° S.C.J. 709 
“held obiter-and not binding.. Union of India v. Metal Corporation of India Lid., 
(1967) 1 S.A.J. 182, Overruled, : 
‘Under the Bombay Town Planning’ Act, 1955, the Legislature has s 
inciples for determination of compensation which has to to be paid which 
cannot be said to be irn levant; nor can the compensation determined be n gar- 
-ded as illusory. Being a principle relating to compensation it was not liable to 
$ tbe’ challenged A - ' $ r =y i , 


2 


2, The validity of an Act relating to wi hee and requisition, cannot be ques- 
4ioncd on the ground that it offends Article 19 (1) (f). Nor can its validity depend 
upon the question whether it operates harshly in a given case. The fact therefore 
that considerable time has elapecd since the declaration of intention’ to make a 
scheme, Which isthe relevantdate for determining compensation under the 
Bombay Town Planning Act, cannot be a ground for-declaring sections 53 and 67 
iltra vires, = FA a Se 

. Scċtions 53 and 67 of the Bombay Town Planning Act do not alto infringe Article 
14 of the Sonstitution of India. (For details scc judgment.) a 
It is a scttled rule of interpretation of statutes that when power is given to do 
certain thing in a cerfain way the thing must be done in that way or not at all. 
' Appeal from the Judgment and Order dated the 24th January, 1968 ‘of the 
@hijarat High Court in Special Civil Application No. 897 of 1960. i , 
N.S. Bindra, Senior Advocate (S. K. Dholakia and S. P. Nayar, Advocates, with 
him ), for Appellant. ? l ree ea 





Uj STATE OF GUJARAT v.. SHANTILAL MANGALDAS (Shah, J.). 6L 
_ M.G. Chagla,.Senior Advocate (I.N. Shroff, Advocate, with him), for Respon- 
dents, Nos. 1 to 3. ~ ; : as 
The Court delivered the following Judgments : : : 
- Hi , G.F-—I have read the weighty judgment proposed to be delivered. 
by my brother Shah and I find myslcf so much in agrcemcat with it that I consider 
it unnecessary for me to express myself. However, it is propcr for me to say a fuw 
words in explanation since I was a party to P. Vajravélu Mudaliar’s case3—and the 
obiter pronouncement of some opinions there. -That case was heard with N. B. 
Fesjesbhoy’s case?. One was a post-Constitution (Fourth Amendment) case and the 
- other a pre-Constitution case. The judgments in the two cases were delivered on_the 
same day. . It appears that the reasoning in the two cases was not kept separate and 
the whole of the matter was discussed in a case in which it was not neces:ary for the 
ultimate conclusion. Because of the close proximity of the decisions, it escaped me 
that the di cussion was in the wrong case and the other merely followed it. My 
brother Shah has now made the two cases to fall in their proper places: It is 
certainly out of the question that the adequacy of compensation (apari from com- 
pensation which is illusory or proceeds upon principles irrelevant to its determination) 
should be questioned after the Amendment of the nstitution. The Amendment was 
expressly made to get over the effvct of the earlier cases which had defined com - 
tion as just equivalent. Such a question could not arie after the S ENA 
I am in agreement that the remarks in P. Vayravelu’s case!, must be treated as obiter 
and not binding on us. I am also of the opinion that the Metal Corporation Gase”, 
oy ied aad bouid be perila re 


- Shah, F (for the Court)—In a writ petition filed by the first respondent 
Shantilal Mangaldas the High Court of Gujarat has declared sections 53 and 67 
of the Bombay Town Planning Act of 1955, wlfra vires, insofar as they 
authorise the local authority, and respondent in this appeal, to acquire lands under 
a town-planning scheme, and as a corollary to that view has declared invalid the 
City Wall Improvement Town Planning Scheme No. 5 framed in exercise of the 


By Resolution dated 18th April, 1927, the Borough Municipality of Ahmedabad. 
which was a local authority under the Bombay Town Planning Act I of 1915 declared 
its intention to make a town-planning scheme known as “ The City W Im - 
ment Town Planning Scheme ” in respect of a specificd area. A plot of land No. 221 
measuring 18,219 square yards belonging to the first respondent was covered by the 
scheme. The Provincial Government sanctioned the intention to make the scheme, 
and a draft schme was then prepared under which the area of plot No. 221 was 
reconstituted into two plots—Plot No. 176 measuring 15,403 square yards reseryed 
for the first respondent and Plot No. 178 measuring 2,816 square yards reserved for 
the local authority for constructing quarters for municipal employees. The draft 
scheme was sanctioned by the Government of Bombay on 7th August, 1942. On 
1gth-August, 1942, the Government of Bombay appointed an arbitrator under Act I 
of 1915 to decide matters set out in section of the Act. From time to time severall 

_arbitrators were appointed, but apparently little progress was made in the adjudice- 
tion of matters to be decided by them under the Act. 


The Bombay Town Planning Act I of 1915 was repealed by section go of the 
Bombay Town Planning Act XXVII of 1955 with effect from rst April, 1957. By 
section go (2) making of any scheme commenced under the re Act was to be 
continued and the provisions .of the new Act were to have effect in relation to the 
publication, declaration of intention, draftscheme, final scheme, sanction, variation, 
‘restriction, proceedings, suspension, and reco to be made or compensation to be 

i The arbitrator appointed under Act I of 1915 was designated “ Town. 
Flanning Officer ” under Act XX VII of 1955, and the proceedings under the City 
1. (1964) 2 3.CJ 7033 1964) 2 M.LJ. (S.C.) 2 (1965) 1SCR. 636. 
PERG 2 AnW.R. (8C) 173: ( 1 3.'( 1 Comp.LJ. 43: (1967) 8.CJ.. 
3. . 614 182: (1967) 18.C.R. 255. 
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Wall Improving Town Planning Scheme were’ continued before-‘him.' Gn a 
August, 1957, the City Town Planning Officer'informed ‘the first respondent: that 


Rs. 25,411 wore awarded to him as compensation for plot No. 178. 
The first respondent then filed a petition in the High Court of Gujarat (Which-’ 
had jurisdiction aftr Re-organization’ of the State. of Bombay) challenging the’ 
validity of Act XXVII of 1955 and acquisition of plot No. 178 on the pka' that the 
Act i the fundamental right of the first’ respondent guardntucd ‘undet 
Article g1 (2) of the Constitution. . | cn 

‘The scheme was sanctioned by the Government of Gujarat on 21st July, 1965, - 
and the final scheme came into operation on rst September, 1965. The High 
Court entered upon -an elaborate analysis of the provisions of the Act and held ied 

“ Section 53 read with section 67 in so far‘as it.authorices acquisition of land by: 

the local authority under pending schemes continucd under tection go of the new 
` Act must, therefore, be held to be violative. of Article 31 (2) and the acquisition 

of petitioners’ lands in the various petitions under the City Wall Improvement. 
Town Planning Scheme No. 5 must be held to be invalid”, g “2, 
and on that view the High Court did not consider the other contentions raised: on 
behalf of the first respondent. With certificate gran ted: by the High Court, this 
appeal is preferred by the State of Gujarat. : 

The declaration of intention, preparation of the draft scheme and ing 
for preparation of the final scheme were made under Act I of 1 15. . Intimation’ of 
the amount of compensation determined to be payable to the t respondent was ` 
however given under Bombay Act XXVII of 1955 and the scheme was alto sant- 
tioned: But by section go of the Act as amendid by Gujarat Act LII of 19695" 
‘continuity of the operations for making and implementing the Town Planning 
Scheme ig maintained. _ Areal a. i l bo Se 

The principal objects of the town planning legislation are to provide for planned: 
and controlled development and use of land ‘in urban arcas. Introduction of the 
factory system into methods of-manufacture, brought about a great exodus of popu- 
dation from the villages into the manufacturing centres leading to congestion ‘and. 
‘overcrowding, and cheap and insanitary dwellings were hurricdly erected often: 
in the vicinity of the factories. Erection of these dwellings was generally subject to 
little supervision or control by local authorities, and the new dwellings -were -built . 
in close and‘ unregulated proximity with little or no regard to the requirements of 
ventilation and sanitation. Necessity to make a planned development of these new: 
colonies for housing the influx of population in sanitary surroundings was toon felt. 
“The Bombay Legislature enacted Act I of 1915 With a view to remedy tae situntion, 

‘The Bombay Town Planning Act XXVII of 1955 is modelled on the same. 
‘pattern as Act I of 1915, but with one importarit-variation. By Chapter II of the- 
new Actitis madc obligatory for every local authority to carry out a survey of the ` 
-area within its juri:diction and to prepare ‘and publish in the prescribed manner sa’ 
-development plan and submit it to the Government for sanction. A development’ 

lan i; intended to lay down in advance the manher in which the development ahd: 
vement of the entire ares within the juri-diction of the local authority are to 
Ibe carried out and regulated, with particular reference to— - : : ee 
- (a) proposals for designating the use of the, lands, for the purposes such as. 
(1) residential, (2) Causal (ay eee. and (4) agricultural; =) . on 
' (b) proposals for designation of land for publi¢ purposes such as parks, play-- 
grounds recreation grounds open spaces, schools, markets ot‘ medical, bublic 
icalth ‘or physical culture institutions; °; ~ ~~ 8. Voda oes te 
o (c) proposals -for - roads and- highways 5-~ — - OEE I, ales 

-(d): proposals for ‘the reservation of land: forthe purpose of ‘the Union, a es 

‘State, any local authority or any other authority established by law in India 3° wind 


1 
a 
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ee ee other proposals for public or other purposes as may- from time ‘to 
time be approved by a local authority or directed by the State Government in that 


By making it obligatory upon a local authority to prepare a development plan 
under Bombay Act XXVIT of 1955 it was clearly intundid that the Town Planning - 
Schemes form part of a single cohesive pattern for development of the entire 
arca over which the local authority had jurisdiction. a 
Chapter III of Bombay Act XXVII of 1955 relates to the making of the Town - 
ing Scheme. Chapter IV deals with thu declaration of intention to make a 
scheme and making of a draft scheme. Chapter V deals with the appointment of 
Town Planning O and the Board of Appeal and their powers. Chapter VI , 
deals with the splitting up of schemes into rections and preliminary schemes. Chaptet 
VII deals with Joint Town Planning Schemes and Chapter VII with finance. 
Under Bombay Act XXVII of 1955 after a development plan is sanctioned, 
the local authority makes a declaration of its intention to make a scheme and then 
pre a draft scheme setting out the size and shape of every reconstitutcd plot, 
80 as may be, to render it suitable for building purposes and where the plot is 
already built upon, to-ensure that. the building as far as possible complies with the z 
isions of the scheme as regards optn space. The scheme may alto make provision 
br lay out of lands ; filling up or reclamation of lands, lay out of new strects, roads, 
construction, diversion, extension, alteration, improvement and stopping up of 
streets, roads and communications ; construction, alteration and removal of build- | 
ing:, bridg s and other structures ; allotment or reservation of lands for roads, open, 
spaces, gardens, recreation grounds, schools, markets, green belts, dairics, transport 
facilities, and public .purposes of all kinds ; drainage, lighting ; water-supply ;, 
preservation of objects of historical or national intercst or bvauty and of buildings, 
used for religious purposes; imposition of conditions relating to constructions and. 
other matters not inconsistent with the object of the Act as may be prescribed. 
The draft scheme is published after it receives the sanction of the State Government. 
The State Government then appoints Town Planning Officer to perform the duties. 
specified in section 32 of the .An appeal lies to a Board of Appeal against ; 
certain decisions which the Town Planning Officer may make. After the Town. 
Officer has dealt with the various matters relating to the draft scheme,’ 
and the appeals against his orders have been disposed of, the State Government 
may sanction the scheme, and on and after the date fired in the notification sanc- 
tioning the scheme, the town-planing scheme has effecit as if it were enacted in 
In making a town-planning scheme ‘the lands of all persons covered by the 
scheme are treated as if they are putin a pool. The Town Planning Officer then 
proceeds to reconstitute the plots for residential buildings and to reserve lands for 
public purposes. Reconstituted plots are allotted to the landholders. The reconr,-: 
stituted plots having regard to the exigencies of the scheme need not be of the same, - 
dimensions as the original land. Their shape and size may be altered and even the 
site of the reconstituted plot allotted to an owner may be shifted.. The Town Plan- 
ning may lay out new roads, divert or close existing roads, reserve . lands . 
for recreation grounds, schools, markets, green belts and similar public hae 
and provide for drainage, lighting, water-supply filling up or reclamatiqn a low- 
lying, Swamy or unora y arcas or levelling up of land so that the total arca included 
in the scheme may conduce to the health and well-being of the residents. 'Since 
the town-planning scheme is intended to improve the sanitary conditions ili 
in a locality, the owners of plots are required to maintain land open around their 
ildings. The object of the scheme being to provide amenitics for. the benefit 
of the residents generally, the area in the occupation of the individual holders of 
land is gencrally red for they have to contribute out of their plots, areas which 
are required for maintaining the services beneficial to the community. > °° è 
_ Under the Act the cost of the scheme is to be met wholl lg ane et sec 
butions to be levied by the local authority on each plot inchuded-in ral: 
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alculated in proportion to the increment which is estimated to accrue in respect 
ofeach plot. | ; ; ee O ee Ja 
To ensure that no undue hardship is caused and owners of plots have an 
opportunity of raising objections to the provisions. ef the schcme including its. 
financial provisions, powcr is conferred upon the Town Planning Officer to entertain 
and hear abjections against the re-constitution of the plots’and relating to matters 
specificd in section 32 1.6., the physical, k gal and financial provisions of the scheme. 
.Only after the objections have been heard and disposed of, the scheme is published. 
The relation between sections 53 and 67 which have been‘declared ultra vires: 
‘by the High Court and ‘the other related provisions may now be determined; Sect 
tion 53 of the Act provides: - ` A e| 
“On the day on which ‘the final scheme'comes into force, — ` as 
' -` . (aj all lands requited by the local ‘authority shall, unless it is otherwise, 
` detérmined in such scheme, vest absolutely in the local authority free from. all 
i (b) all rights in the original plots which have been re-constituted shall deter- 
. mine and the re-constituted plots shall become subject to the rights settled by 
_ the Town Planning Officer.” a ae Se E a a ee 
The expression “ re-constituted plot” is defined in section 2 (9) as meaning a plot 
which is in any way altered by the making-of a town planning scheme, aby the 
Explanation the word “altered” includes alteration of ownership. : By ‘clause {6) 
of section 53 ownership in a plot belonging to a person is substituted ‘by the i 
in the re-constituted plot: his ownership in the original plot is extinguished and simul- 
taneously therewith he becomes the owner of a re-constituted plot subject to the rights 
scitled by the Town Planning Officer. On the coming into force of the scheme al! 
lands which are required by the local authority, unless otherwise determined in the. 
scheme, by the operation of section 53 (a), vest absolutely therein free from all 
encumbrances. The result is that there is a complete shuffling up of plots of land, 
roads, means of communication, and rearrangement thereof. The' original plots 
dre re-constituted, their shapes are altered, portions out of plots are separated, lands 
beldnging to two’or more owners are combined into a single plot; new roads 
are laid out, old roads are diverted or closed up, and lands originally belonging to- 
‘ivate owners are used for public purposes t.e., for providing open spaces, grees 
bales dairies ett. In this process the whole or part of a land of one person, may go 
to make a re-constituted plot, and the plot so re-constituted may allotted, to 
another person and the lands needed for public purposes may be ear-marked for 
The re-arrangement of titles in the Various plots.and reservation of lands for 
public purposs require financial adjustments to be made. The owner -who is 
deprived of his land has to be compensated, and the owner who obtains a re-consti- 
tuted plot in surroundings which are conducive to better sanitary living conditions 
has to contribute towards the expenses of the scheme. This is because cea emma: 
of a town planning scheme, the value of the plot rises and a part of the benefit which 
arises out of the unearned rise in prices is directed to be contributed towards financing 
of the scheme which enables the residents in’ that area to more- amenities, better 
facilites and healthier living conditions. For that purpose provision is made in 
section 65 that the increment shall-be deemed to be the amount by which at the 
date of the declaration of intention to make a scheme, the market value of a plot 
included in the final scheme, estimated on the assumption that the scheme has been 
completed, would exceed at that date, the market value of the same plot estimeted 
without reference to- improvements contemplated by the scheme. By-section 66 
the cost of the scheme is required to be met wholly o1 in part by contributions to 
be levied by the local authority on each plot included in the final scheme calculated 
in proportion to the increment which is estimated to accrue in respect of such plot 
by the, Town Planping Officer. Section 67 provides: = be et 
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“ The amount by which the total value of the plots included in the final scheme 
with all the buildings and works thércon allotted to a person falls short of or exceeds 
the total value of the original plots with all the buildings and works thercon, of 
such person shall be deducted from or added to, as the case may be, the contri-! 
butions leviable from such persons, each of such plots being estimated at its 
market value at the date of the declaration of intention to make a scheme or the. 
. date of & notification under sub-section (1) of section 24 and without reference. 
to improvements due to the alteration of its boundaries.” . S; 


Section 67, it will clearly appear, is intended to make adjustments between the right 
to compensation for loss of land suffered by the owner, and the liability to make 
contribution to the finances of the scheme; and section 71 is a corollary to section 
67. Section 71 provides: ' - - 


“Ifthe owner of an original plot is not provided with a plot in the final scheme 
or if the contribution to be levicd from him under section 66 is less than the total 
amount to be deducted therefrom under any of the provisions of this Act, the net 

t amount of his loss shall be payable to him by the local authority in cash or in. 
such other.way as may be agreed upon by the parties.” 


` The provisions relating to payment of compeasation and recovery of contribu- 
tions are vital to-the successful implementation of the scheme. The owner of the 
Te-constituted plot who gets the benefit of the scheme must make contribution. 
towards the expenses of the scheme; the owner who loses his property must similarly 
be compensated. For the purpose of determining the compensation, the Legislature 
has adopted the basis of market value of land expropriated, but the land is valued. 
not on the date of extinction of the owner’s interest, but on the date of the declaration. 


of intention to make the 


In the view of the High Court this pattern of computing compensation infringes 
the fundamental right guaranteed under Article 31 (2) of the Constitution. Since 
the Act authorises compulsory transfer of ownership in land to the local authority 
for public purposes, the High Court held it clearly falls within the terms of Article 
gr (2-A) ofthe Constitution, and on that account there is isition of land within 
the meaning of Article SH 2),08 he Constitution, and the ie is not protected by 
Article’ gr (5) (5) (a). High Court further held that in determining the 
compensation payable to the owner of the land which is appropriated to public 

` purposes, the increases in the value of the re-constituted plot allotted cannot be taken 
into account, because it is not attributable or relateable to the acquisition of their 
plots, but is a benefit which they share in common with the other members of the 
community as a result of the scheme, “ quite i tive whether their plots are 
acquired or not,” and it is, therefore, not liable to taken into account in deter- 
mining whether the compensation received by ‘them for acquisition of their plots 
was adrquatc, that in any event the increment in the value of the plot allotted to 
the owner is uncertain as well as irrelevant as a principle for determining compen- 
sation, since it is quite possible that no plot may be allotted to an owner of land ina 
town planning scheme. Further, observed the High Court, compensation for loss 


- „of land being determined under section 67 of the Act only on the basis of the market 


value at the date of declaration of intention to make the scheme and not the niarket 
value at the date on which the scheme cornes into force, the Act does not give for 
the original plot of land of the owner a re-constituted plot together with compensation 
for loss of the difference in the area between the original and re-constituted plot. 
The High Court further observed that a provision for awarding compensation on 
the basis of market value under section 67 of the Act is a sufficient specification of a 
principle of compensation within the meaning of Article 31 (2), but the Act was still 
not saved for two reasons—(1) that there was no principle for a peoranng an 
owner of land to whom no re-constituted plot was allotted; and (2) that payment 
ided by the Act in satisfaction of the. claim to land statutorily expropriated 
on the market value of the land at the date of the declaration of intentioxf to 
‘make-a scheme’ was not payment of compensation guaranteed by Article 31 :(2); 
The High Court was of the view that compensation based on the market value may 
8—9 f 
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be sufficient specification of principle of compensation within Article g1 (2) only 
if it-is a just cquivalent of land expropriaud and payment computed on 
market value at a date many years before the date on which the land was acquired 
is inconsistent with the constitutional guarantee under Article 31 (2). peal 
Court in coming to that conclusion felt itself bound by the ob:ervations made 
oe eae of this Court in P. Vafravelu Mudaliar v. The: Special Deputy Collector, 

ast; The State of West Bengal v.Mrs. Bela Banerjee and others*; M. B. Jeejesbhoy v. 
Asistant Collector, Thana Prani, Thana? and Union of India v. Metal Corporation of 
India Lid. and another*. © The view taken by the High Court was that the Town 
Planning Act insofar as it provides for transfer of private rights of owncrhip to & 
local authority under section 53 (a) is a law relating to acquisition of lands which 
attracts the protection of Article 31 (2), and since the Act by section 7 vides for 
compensation which is not a just cquivalent in terms of moncy o ihe: property 
expropriated it could not be upheld under Article 31 (2) of the Constitution. 

Mr. Bindra appearing on behalf of the State of Gujarat contends that Bombay 
Act XXVII of 1955 is not a law relating to acquisition of lands, but itis a law dvaling 
with health and public sanitation for it is enacted with the object of promotion of 
public health on that account falls within the terms of Article 31 (5) (#) of the- 
Constitution, and is exempt from the operation of clause’ (2) of Article gi.’ Alter-. 
natively, Mr. Bindra contends that the Act specifies the principles on which comp¢n-’ 
sation is to be determincd and the guarantee under Article 31 (2) is on that account 

Counsel urges that the object of the Town Planning Act in pith and substance . 
is to facilitate planned development, to ensure healthy surroundings to the prople 
living in congusicd localitics and to provide them with sanitation and other urban 
facilities conducive to healthy living and on that account is an Act falling within: 
Entry 6 of List I.of'the Seventh Schcdule—‘ Public health and sanitation,” and 
Entry 20 of List III—‘ Economic and social planning.” But the competence of 
the Legislature to enact legi:lation on the subject-matter of the Act and for the object: 
intendcud.to be served thereby are irrelevant in determining whether any fundamen- . 
tal right of a person is infring.d by the impugned Act. The doctrine of pith and. 
substance is applicable in de ining whethur a statute is within the competence 
of the legislative body, arenas a federal set up, where there is division of k gis- 
lative pdwers; it is wholly irrelevant'in determining whether the statute infringes 
any fundamental right. ` meee 

-For a-clearer appreciation of the alternative argument it may be useful to set 
out the terms of Article 31 of the Constitution as amended by the Constitution, 
(Fourth Amendment) Act,-1955 : 2 


~ “ (1) No person shall be deprived of his property save by authority of law. 


*(2) No property shall be compulsorily acquired or requisitioned save for s- 
popne purpose and save by authority of a law which providcs for compensation ' 
or the property so uired or requisitioned and cithcr fixes the amount of the 
compensation or speci the principles on which, and the manner in which, 

K ation is to be determined and given; and no such law shall be called , 
in question in any Court on the ground that the compensation provided by that 

’ Idw is not adequate. . l i i “i 

.(2-A) Where a law does not provide for the transfar of the ownership ior 

right to possession of any property to the Stateor to a Corporation owned or cont 
. trolled ‘by the State, it not be deemed to provide for the compulsory acquisix. 
tion or requisitioning of propeity, notwithstanding that it deprives any person 
~of his property. ae r i 


v 


‘te (1964) 2 S.CJ. 703: (1964) 2 M.L-J. (S.C.) (1954) SCJ. 93 
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: .” (3) No'such law as is referred to in clause (2) made by the Legislature of a: 
State’shall have ¢ffuct unless such law, having buen reserved for the consideration. 
‘of the Président, has received his assent. aiaee Ao 


ne SHIGE 


' (4) * Og * * pa Sas 
., (5) Nothing in clause (2) shall affect— E a g i 
DEE O * © ow * a * . 
4 ` (b) the provisions of any law which the State may hereafter make— 


Op E 8 : : A 
- {i} for the promotion of public health or the prevention of danger to life” 
(i)? a * © O x 
- (6) S28, 4 x . | * l we 
It is settled law that clauses (1) and (2) under the amended Article guarantec 
diffirént rights to owners of property. Ce (1) operatés as a protection against 
deprivation of property save by authority of law, which, it is beyond’ question, must 


be a valid law, i.e., it must be within the k gislative competcnce ‘of the State Lc gis- 
lature, must not infringe any other fundamental right. Clause (2) guarantees 
that pro shall not be acquircd or isitiomd [except in cases providid ‘by 


clause (5) ] save by authority of law providi for compulsory acquisition or requisi- 
tion and further providing for compensation for the property ro acquired or requisi- 
tioned and cither fixes the amount of compensation or rpecifics the principles on- 
which, and the manner in which, the compensation is to be determimd given. : 
If the conditions for compulsory iition or requisition are fulfilkd, the law is 
not liable to be called in question bore the Courts on the ground that the. compen- 
sation providcd by the law is not adequate . Clause 2-A) is in substance a defini- 
tion.clause: a law which does not de for the of the ownership or right 
to possession of: any property to State or to a Corporation owned or controlled 
by the State is not to be deemed to provide for the compulsory acquisition or requisi; 
tioning of property, notwithstanding that it deprives any person of his property. `` 
The following principles emerge from an analysis of clauses (2) and (2-A);. 
compulsory isition or requisition may be made for a public purpose alone, and. 
„must be made by authority of law. Law which deprives a person of property but” 
docs not transfer ownership of the property or right to possession of the property 
to the State or a Corporation owned or controlled by the State is not a law for com- 
acqui ition or requi ition. The law, under the authority of which: property” 
is compulsorily acquired or requisitioned, must either fix the amount of compensation 
or specify the principles on which, and the manner in which, the com: tion is 
to be' determined and given. If these conditions are fulfilled the validity of the 
pA A be questioned on the plea that it does not provide adequate compensation 
to the owner. i . 


- It is common ground that a law for compulsory acquisition of property by a 
local authority for public ‘purposes is a law for jisition of property by the State 
within the meaning of that expression as defined in Article 12. The Act was reserved 
for the consideration of the President and reccived his ascent on 1st August, 1955; 
and since it provides expressly by section 53 (a) that on the coming into force 
the scheme the ownership in the lands required by the local authority for public 

j shall, unless it is otherwise determined in such scheme, vest absolutely 
in local authority free from-all encumbrances, the clause contemplates transfer 
of ownership by law from private owners to the local authority. The Act, is, there- 
fore, a law for compulsory. acquisition of land. > Sey ri Y 

We are unable to agree with Counsel for the State that because the pbjegt"os 
the Act is intended to-promote public health, it falls within the exception in Article: 
31 (5) (b) (4). The questian.is now: settled by a: recent judgment-of this Court 
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Deputy Commissioner ga Collector, Kamrup,,and others v. Durga Nath Sharmat; This 
Court held in Durga Nath Sharma’s case¥, that the Assam isition of Land for- 
Flood Control and’ Prevention of Erosion. Act VI of 1955 which provided for: the 
acquisition of land on payment of compensation in accordance with the principles 
in section 6 of that Act was a purcly expropriatory measure, and being a law for 
acquisition of land, though for tion of dangur to life and property, was not 
protected by Article 31 (3) (b) (ii). It was observid at page 574: 
` “A law authorising the abatement of a public menace by ee end or taki 
temporary possession of private properties if the peril cannot be abaid in £ 
ether way can be regarded as a law for promotion of public health or. prevention 
of danger to life or property within the purview cf clauce G) (4) (a). But it 
is not possible to say that a law for permanent acquisition o property is such a 
law. The object of the acquisition may be the opening of.a public park’for the 
improvement of public health or the erection of an embankment to prevent 
to life or property from flood. Whatever the object of the acquisition may be, 
the acquired property belongs to the State. * * * * Clause (5) (b) (i) 
was intended to be an exception to clause (2) and must be strictly construcd. 
Acquisition of property for the opening of a public park or for the erection of” 
dams and embankments were always made under the Land Acquisition Act, and 
it could not have been intended that such acquisition could be made under laws 
coming within the purview of clause (5) (b) (#) without payment of compensation.” 
The first contention urged by Mr. Bindra cannot, therefore, be accepted. But, in. 
our judgment, the contention urged by Mr. Bindra for the State of Gujarat that 
sections 53 and 67 of the Act regarded as law for acquisition of land for public, pur- 
do not infringe the fundamental right under Article gr (2) of the Constitution. 
1s acceptable,. because the Act specifies the principles on which compensation is 
to be deicrmned and given. po ae eee 
Article gr guarantees that the law providing for compulsory acquisition must 
provide for determining and giving compensation for the property acquired. "The 
expression “ compensation” is not defined in the Constitution. Under the Land. 
Acquisition Act compensation ‘is always paid in terms of money. But that is no- 
reason for holding that compensation which is guaranteed by Article -31 (2) for 
com acquisition must be paid in terms of money alone. A law which pro- 
vides for making satisfaction to an expropriated ‘owner by. allotment of other pro- 
rty may be deemed to be a law providing: for compensation. In ordinary par- 
hac the expression “ compensation ” means anything given to make things equi- 
valent; a thing given to-or to make amends for loss, recompenre, remuneration or 
pay; it need not therefore necessarily be in terms of money. The phraseology, of ` 
the constitutional provision also indicates that compensation necd not neces: arily 
be in terms of money, because it expressly provides that the law may specify the, 
principles .on which, and the manner in which, compensation is to be determined 
and “given.” If it were to be in terms of money alone, the expression “ paid ?’ 
would have been more appropriate. 


The principal argument which found favour with the High Court in holding- 
section 58 ulira vires, is that when a plot is re-constitutcd and out of that plot a smaller 
area is given to the owner and the remaining area is utilised for public purpore, the 
area so utilised vests in the local authority for a public purpose, and since the Act does 
not provide for giving compensation which is a just equivalent of the land expro- 
priated at the date of extinction of interest, the guaranteed right under Article 31 (2) 
is infringed. While adopting that reasoning Counsel for the respondent adopted. 
another line: of approach also. Counsel contended that under the scheme of the’ 
Act the entire area of the land belonging to the owner vests in the local authority, and. 
when the final scheme is framed, in lieu of the ownership of the original plot, the 
owner is given a reconstituted plot by the local authority, and compensation in. 
money if determined in respect of the land appropriated to public purposes according: 
GV——— R a a O A 
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to the rules containcd in rections 67 and 71 of the Act. Such a scheme fo: compensa- 
tion is, it was urg d, inconsistent with the guarantce under Article 31 (2) for two 
rreasons—(1) that compensation for the entire land is not provided ; and (2) that 
payment of compensation in moncy is not provid'd even in repect of land 
appropriatid to public use., The second branch of the argument is not sustain- 
able for rcasons alrcady set out, and the first branch- of the argument is wholly with- 
out substance. Scctian 53 does not provide that the re-constitutcd plot is transftrred 
‘oe is to be duemed to, be transferred from the local authority to the owner of the 
-iginal plot. In terms rection 53 provide for statutory re-adjustment of the rights 
of the owners of the original plots of land. When the scheme comes into force all 
rights in the original plots are extinguished and simultancously therewith ownership 
springs in the re-constituted plots. is no vesting of the original plots in the local 
ey nor transfcr of the rights of the local authority in the re-constituted plots. 

part or even the whole plot belonging to an owner may go to form a r¢-constituted 
plot which may be allotted to another person, or, may be appropriated to public 
purposes under the scheme, The source of the power to appropriate the whole or a 
part of the original plot in forming a re-constitutcd plot is- statutory. It does not 
‘predicate, ownership of the plot in the local authority, and no .process—actual or 
notional—of transfer is contemplated in that appropriation. The lands covered by 
the scheme are subjectéd by the Act to the power of the local authority. to re-adjust 
‘titles, but no re-coastituted plot vests at any stage in the local authority unless it is 
necded fot a purpose of the authority. Even under clause (a) of section 53 the vesting 
in a local authority of land requircd by it is on the coming into force of the scheme. 
The concept that lands vest in the local authority when the intention to make a 
scheme is notified is against the plain intendment of the Act. é 


.The object’ of section 67 is to set out:the method of adjustment of contribution 
against compensation receivab'e by an owner of land. By that section the difference 
‘between the total value of the plots included in the final scheme with all the buildings 
and works thercon allotted to a person and the total value of the original plot with 
all the buildings and works thereon must be estimated on the basis of the market value 
at the date of the declaraton of intention to make a scheme, and the difference- 
between the two must be adjustcd towards contribution payable by the owner of 
the plot included in the scheme. In other words, section 67 provides that the differ- 
ence between the market value of the plot with all the buildings and works thercon 
at the date of the declaration of intention to make a scheme and the market value 
of the plot as re-constituted on the same date and without reference to the improve- 
ments contemplated in the scheme is to-be the compenstion due to the owner. 
Section 71, which is a corollary to section 67, provides, ixter alia, that if the owner 
of the original land is not allotu d a plot at all, he shall be paid the value of the original 
land at the date of tlie declaration of intention to make a scheme. i 


‘ ‘The qu stion that falls then to be considered is whether the’ scheme of the Act 
which ides for adjustment of the market value of land at the date of the declara- 
tion of intention of making a echeme against market valuc of the land which goes to 
form the re-constituted plot, ifany, specifics a:principle for determination of compensa- 
sation to be givin within the maning of Article 31 (2). ` Two arguments were urged 
on brhalf of the first respond: nt—(1) that the Act specifics no principles on which the 
compunsation is to be duitrmim d and given ; and (2) that the rchi me for recompense 
for loss is not a schcme providing for compensation. It is true that under the Act 
the market valuc of the land of which ihe owner is deprived at the date of declaration 
of mter-ion to make a scheme determines the amount to be adjusted, and that is the 
guiding rule in respect'of all lands covered by the scheme. The High Court was, 

war danek right in holding that enactment of a rule determini-g payment or 
adjustment of price of land of which the owner was depriv d by the scheme estimated 
on the market value on the date of declaration of the intention ‘to make a scheme 
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-on the date of the notification under rection 4 (1) of that Act. That is a specification 
of principle. Compunsation dturmimd on the basis of market value prevailing 
on a date anterior to the date of extinction of interet is still dutt rmi: d on a principle 
_ specifh d.” Wh ther an owner of land is given a re-constituird plot or not, the rule 
for determining what is to be given as recomp: nse remains the same. It is a pri ciple 
applicable to all cascs in which by virtuc ot the opcration of the Town Planning 
_Act a person is duprived of his land whvther in whole or in part. . 


On the second branch of the argument it was urgd that a provision for giving 

the valuc of land, not on the date of extinction of interest of the owner, but on tht 

, footing of the value prevailing at the date of the declaration of the intention to make a 

‘ scheme, is not a provi-ion for payment ofcompensation. With ‘pecial nfirence to the 

facts ofthe present case, it was said that whurcas the: duclaration of intention to make a 

‘scheme was made in 1927, the final scheme was publi hed in 1957, and a provision. 

+ for paymcnt.of market value prevailing in the ycar 1927 is not a provision for com- 

pen-ation: It is perhaps right to'say that compensation cases should not be allowcd 

to. drag on for a long time, because then the compcnvation paid has no relevance to 
the cxact point of time when tht extinction actually takes place. -But the validi 
of an Act cannot ordinarily be judgcd in the light of the fects in a given cate. - -` 


Bai Il 
. In support of the argument that the, value of land determined by ref rence to a 
. date far removed from the date on which the title of the land is extingui:bed, though 
determin d according to a guidng rule, is not compensation, bucause it is not a just 
equivalent of the land expropriat d, strong reliance was plac d upon certain ob:trva- 
tions ate by this Court in P. Vajravelu Mudaliar’s case}, and in The Metal Corporation 
of India Lid,’s case®. Ifthe argument that for compulsory acquisition of propurty an 
' owner is by the Constitution guaranteed a “ just cquivalent ” of the propurty of whch 
heis deprived at the date of acquisition, the plea that what is provid d as compensa- 
‘tion ‘by sections 67-and 71 as the'value to be adjusted against the amount of contri- 
' bution; if any infringes‘ the guarantee of Article 31' (2), would be unassailable, 
|, Thè argument raired by Counsel for the first respondent raives-a question of 
‘importance as to the true cfb.ct of Article 31 of the Constitution and guns carcful 
gpnsjderation in the light of the historical development ofthe principles governing 
‘payment of compensation by the State for compulsory acquistion of property.. 
- "Section: 299 of the Government of India Act, 1935, insofar as it is material . 
(1) No person shall be deprived of his property save by auhority of law. - 
(2) Nvither the Federal or a Provincial Legislature shall have power to‘make 
any Jaw authori.ing the compulsory acquisition for public purposes of any land, 
:. Of any commercial or industrial undurtaking, or any interest in, or in any com- 
` pany owning, any commercial or industrial undertakng, unless the law 
` for the payment of compensation for the property acquired and either fixes the 
„ amount of the compensation, or specifics the principles on which, and the manner 
„ in which, itis to be determined.” aN 4 ee, Loe 
‘Article gr a¥ originally cnacted in the Constitution was substantially ih the sarne 
terms as section 299. Clause (1) of Article 31 was enacted verbatim in ‘the -tame 
terms as clause'(1) of section299.. Clause (2) of Article 31 re produced-'with -somo 
‘variation the principle ‘of-section 299 (2). It was thereby enacted: -~ -= = 
“No property, movable or immovable, including any interest in, or in an 
company owning, any commercial or industrial undertaking, : hall be taki n pone 
sion of or acquired for public purposes under any law authorising the taking of such. 
> possession or such acqui-ition, unless the law provid: s for compensation for the 
preperty taken possession of or acquired and cither fixes the amount of the com- 
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pensation, or epecifies the principls on which, and the manner in ee ie ‘com 
pensation is to be determined and given,” 


Shortly after the coming into force of the Constitution, di-putes were raid about the 
validity of laws which aboli nd the Zamindan rights of landholders in ‘the State `of 
‘Bihar. - In’ Kameshwar Singh v. State of ‘Brhar4, the Patna High Court hild. that the 
Bihar Land R: forms Act, 1951, contravencd Article 14 in that it accòrdi d diff nn- 
tial treatment to landowners in the matter ‘of compensation. Similar challunge 
“cai ed to the Uttar Prad:sh Zamindari Abolition and Land R«forms Act, 1950, 
was n jected by the High Court of Allahabad : Surya Pal v. State of U.P.*. A group 
of petitions the validity of the Madhya Pradesh Abolition of Proprietary 
Rights (Estates, , Alicnated Lands) Act 1951, was movwd in this Court: 
Visheswar v. State of Madhya Pradesh, but before these petitions could be di pox d' of, 
. the Constitution (First Amendment) Act, 1951, was enacted with a vicw to eliminate 
all litigation challenging the validity of legislation for the abolition of proprictary 
' and inte interests in agricultural lands on the ground of contravention of 
the fundamental rights containud in Part III of the Constitution. To cfivctuate 
this purpore, Article 31-A was incorporated in the Constitution with retrorpective 
effuct, and Article 31-Band the Nineth Schedule were added placing certain Acts and 
Regulations beyond the challenge that they were inconsi:trnt with, or took away or 
abridg d any of the rights confurred by any provision of Part III. But the’ amend- 
ments made by the Constitution (First Amendment) Act were inad: quate’ to’ di al 
with questions relating to payment of compensation to an owner of property (not 
covered by legislation falling within Article 31-A and 31-B) who was AREA of it 
by compulsory acquisition. 

_. Two cases decid d.b this Court in the month of December, 19 aso regis te 
be noticed ; In Mrs. Bela Bansrjee’s case‘, validity of the West.Bengal Land Develop- 
ment and Planning Act, 1948, which was enacted primarily for. isition of land 
for settling migrants from East Bengal on account of communal distrubances, fell 
a be determincd. Gom a payable for compulsory acqulition of land needed. 

der the Act was not. to exceed the market value :of 

elon due gist Pabe, 1946. The Calcutta High Court declared the provisions 

Me section 8 wira vires, and this Court confirmed that deci:ion. It was observed by 

this Court that Entry 42 of List III of the Seventh Schedule conferred on the Legis- 

-lature the di-cretionary power of laying down the principles which govern the :deter- 

mination of the amount to be given to the owner of the j property acquired and Article 

p (2) required that such principles must ensure that what is determined as-payable 

compensation, that is, a just cquivalent-of what the owner has been: reales of. 
In delivering the judgment of the Court, Patanjali Sastri, O.J., observed’: 


i “While it is true that the Legislature i is given the ‘discretionary power oflaying 
‘down the principles which should govern the determination -f the amount to be 
given to the owner for the property appropriated, such principles must cnsure’ that 

}' ‘what is dctermined as payable must be compensation, that is, ‘a just’ equivalent 

-oof what the owner has been deprived of. ithin the limite of Hie basic require 
ment of full indemnification of the expropriated owncr, the Constitution ` ows 

, frve.play to the legislative judgment as to what principles should. guide the det 
„nation of the amount payable. Whether such principles take into acount the 

. plements which make up the true value of the property appropriated. and exclude 

i matters which are to be neglected, ‘is a justiciable issue, to be Bjduicated by the 
Court.” 


‘The other, cate decided on D „cember, 1953, but not unanimously, was ‘the Stats of 
, Wesi Bengal v. Subodh Gopal Bose and others, ` In, that case it was held by a majority of 
‘the Court that Article 31 protects the right to property by dı limitations on the 
power of the State to take ‘away propi rty without the conxnt of the owncr: that 


əm 
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clauses (1) and (2) ofArticle 31 are not mutually exclusive in scope and content, but 
should be read together and understood as dealing with the same subject, namely, 
the protection of the right to property by placing limitations on the power of the State 
to take away the property, the di privation contumplatcd by clause (1) buing no other 
than the acqui-ition or taking pos:csion of the propurty refurrd to in clause (2) : and 
that the words “ taking of.......... possession or...... acqui ition ” in i 
31 (2) and the words ‘ acqui ition or requisitioning ” in Entry 33 of List I and En 
36 of List TI as also the words “ acquircd or requisition d” in Entry 42 of List 
are different expressions connoting the same conc pt and instances of different 
kinds of deprivation of property within the meaning of Article 31 (1) of the 
‘Constitution. _ oe i 
| The result of the two decisions was to declare that clauses (1) and (2) dealt with 
the States’ powcr of, what the American lawyers, call, eminent domain; and that 
power could Har E by giving a just cquivalent of what the owncr has been 
pri and that whether the law made in exercise of power under Entry. 42 
of List [IT laid down principles which took into account the ch ments which made up 
the true value of the propurty a priatcd, and excluded such matters which are 
.to. be neglected, was a justiciable issue. i 
‘' ‘The power to Icgislate for compulsory ‘acquistion of property was originall 
dieibatcd under thrie entrics. Entry 33, List I—‘ Acquisition or r qui daniny 
-of property for pai purposes of began *; Entry 3 ae wer spe mee or 
requisitioning of pro , (xcept for purposes of the-Union, subject to vi- 
sions of Entry 42 Eal til *; and Entry 42 of List III— “Principles on Which cone 
paranon for proper oa a oe eapi non d toe the pipers of thi Union or of 
a State or for any o public. purpose is to be determin.d, and -the form and the 
manner in which such compensation is io be given’’. By clause (2) of Article SE 
exercise of the power to hgi.late for compulsory acquisition of propurty was subject 
to the condition that the law for compulsory acqui ition for public purposes cither 
ized the amount of the compensation.or spegifb:d the principles on which, and: the 
mannı rin which, the compnsation was to be deturmined and given. The expression 
$ compensation” according to this Court in Mrs. Bela Banerjee’s cassel, meant a just 
i t or full indemnification of the expropriated owner, and the cxpression 
-" deprived ” had the same. connotation as taking possession of or acqui. ition. Accor- 
ding to Subodh Gopal’s cass3, the law providing for acquisition or extinction of interest 
of private owners in properties, not governed by. Article 31-A and Article 31-B read 
with the Ninth Schudule, was liable.to be struck down unless: the law ‘provided 
for: payment to the expropriated owner compensation which was a just cquivalent. 
The two cases raied more problems than thcy solved. The Court did not 
indicate the mraning of the expression “ just equivalent ”, nor the date with ‘refer- 
‘ence to which the just equivalent was refirable. It was also not'statud whether com- 
“ation was to be the “ market yalue ™ determined on principles ect.out in the 
d Acqui ition Act inclusive of the potential value as decidid by the Judicial - 
. Committe in Raja Vyricherla Narayana Gajapatiraju v..The, Revenue Divisional “ Officer®, 
-or the valuc of mere cxisting advantagys, apart from the potcntialitics was to be 
given. It was easicr to state what was not a “ just equivalent ” than to dı fine what 
“just equivalent ” was.’ The decisions did not-indicate the limits on the power 
the State to fix by law the amount of compensation, which by. the express words 
used in, Article g1 (2) the Legislature posrcastd. But according to'the judgment in 
Mrs. Bela Bansrjee’s caset, the principles rpecifk d by the L gi lature for dv turmining 
compensation were open to judicial review. The Court ini fiict decided that a statute 
was liable to be struck down a an ming a guaraniccd fundamental right on the 
ground that the compensation provicd thercby was inadvquate. ` y 
. It needs to be emphasised that compensation payable for compulsory deprivation 
' of property is not by the application of any principles, dı terminable_a: a precise sum; 
a 
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and by calling it just or fair equivalent, nò definiteness can be attached thereto. 
Rules cnunciated by the Courts for determining compensation for compuslory acqui- 
sition under the Land Acquisition Act vary a ing to the nature of the land 
acquired. But for properties which are not marketable commodities, such as lands, 
buildings and incorporeal rights, valuation has to be made on the application of 
different rules. Principle of capitalisation of net rent at the current market rate on 
guilt-edged securities, principle of reinstatement, principle of determination of 
original valucs less depreciation, determint.on of break-up value in certain 

of property which have outgrown their utility, and a host of other so-called principles 
are employed for determination of compensation payable for acquisition of lands, 
houses, incorporcal rights, etc. In determining compensation payable under the 
Land Acquisition Act special adaptability to schemes of development and potentiali- 
ties, but not the urgent nced of the ‘acquirer and the-disinclination of the vendor, 
have to be taken into account. The Land Acquisition Act provides for determina- 
tion of compensation by reference to the market value subject to ccrtain matters 
being taken into account and some others being excluded as set out in sections 23 and 
oa of that Act, The rules relating to determination of value in regard to the agricul- 
tural and non-agricultural lands, house-sites, buildings, ma i and other pro- 
pertics, greatly vary and the value in respect of the same item GE e by the 
application of diffcrent rules may lead to vast disparities. : , 


Right to compensation, in the view of this Court, was intended by the Consti- 
tution to be a right to a just equivalent of the property of which a person was deprived, 
But the just cquivalent was not capable of precise determination by the application 
of any recognized rules. The decisions of this Court in the two cases—AMrs, Bela 
Bansrjes’'s case1, and Subodh Gopal Bose’s case, were thercforc likely to give rise to for- 
midable problems, when the principles specified by the Legislature as well as the 
amounts determined by the pplication of those principles, were declared justiciable. 
By qualifying “equivalent ° by the adjcctive “just ”, the enquiry was made more 
Sac OCHAN. and apart from the practical difficulties, the Ga declared by ‘this 
Court also placed serious obstacles in giving effect to the directive principles of 
State policy incorporated in Article 39. i 


Thc Constitution was, in that state of the law declared by this Court, amended 
by the Constitution (Fourth Amendment) Act, 1955, which came into force on 27th 
April, 1955. Thereby clause (2) of Article 31 was substituted by new clauses (2) and 
(2-A). Article 31-A was amended with retrospective effect ; seven more Acts were 
added to the Ninth Schedule including the West Bengal Land Development and 
Planning Act, 1948, of which section 8 was declared ulira vires by this Court in 
Subodh Gopal Bose’s case® and certain consequential provisions were made by substi- 
tution of an amcnded Article 305 in place of the original Article 305. 


The principal effect of this amendment, in so far as thatis relevant in this appeal, 
was to snap the link which, according to this Court, existed between clauses (1) 
and (2)—that was achieved by enacting clause (2-A) ; greater clarity was secured 
enacting in clause (2) that property shall be compusorlily acquired only for a public 
purpose, and by authority of law which provides for compensation, and either fixes 
the amount of compensation or specifies the principles on which, and the manner in 
which compensation is to be determined and given ; and that the law for acquisi- 
tion or requisition shall not be called in question in any Court on the ground that 
the compensation provided thereby is not adequate. By the amendment made in 
Article 31-A certain classes of statutes were placed with retrospective effect outside 
the purview of attack before the Courts on the ground of infringement of the funda- 
mental rights under Articles 14, 19 and 31, and by the addition of certain Acts in 
the Ninth Schedule a challenge to those Acts that they infringed any fundamental 
rights in Part III could not be entertained. But the amendments ein Aritcle 31 
were not given any retrospective operation. The result was that in cases where 
acquisition was made pursuant to the:statutes enacted before 27th April, 1955, the 
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law declared in Mrs. Bela Banerjeo’s caset, and Subodh Gopal Bose’s case*, continucd to: 
apply. , *. 

In’ State aia. v. D. Namasivaya Mudaliar and others?, the Court held that 
ihe Madras Lignite (Acquisition of Land) Act, 1953, which came’into force on 
2oth August; 1953, in so far as it aw ae to provide for award of compensation for 
compulsory acquisition of land, whch was not to include any rise iri valuc betwcen a 
fixed date and the date of issire of the. notification under section 4 (1) of the Land 
Acquisition Act and denied compensation for the value of non- -agricultural improve- 
ments sińce that fixed date, was invalid as infringing the guarantee under Article 
gi (2).of the Constitution before it was amended. In N. B. Jeejesbhay’s caset, 
this Court held: that ascertainmént of ‘compénsation on the basis of the value of 
the lands ‘acquired as on Ist January, 1948, and-not as om the date on which 
the notification under se ction 4 of the Land Acquisition Act was issucd under the 
provisions of the Land ‘Ac uisition (Bombay Amendment) Act, 1948, was arbitrary 
and violated section 299 (2) of the Government of India Act, 1935, relating to com- 
pensation.. ‘In N.B. Jegjedbhoy’s caset, thé Court was dealing with a pre- Consti- 
tution statute ‘and it was held.that the principle pr which compensation was to be 
paid under section 299 (2}f the Government of India Act, 1935, and Article 31 (2) 
of the Constitution, were the same, and‘ a differcnt interpretation giving a more 
restricted meaning to section 299 (2) of the ‘Government’ ôf India Act, 1935, could. 
not be given. © 


In Union of India’ v. Kamlaba Pioioi Pareskh and others, it was again 
held by-this Court that compensation admissible under the Requisitioning and 
Acquisition of Immovable Property Act, 1952, enacted:on 14th March, 1952, at the 
market value of the property as at the date of acquisition or twice the market value 
of the propery ‘at the time of requisitioning of that property under rule 75-A (1) of 
the’ Defence of India Rules, Whi cver was less, was void as infringing Artide 31 (2) 
of the- Cohstitution. , A 


These . three cases, were decided, following the principle of Mrs. Bela Banerjee s 
case}, in respect of the Acts enacted before a! Constitution (Fourth Amendment) 
Act, 1955. 
> Counsel for the respondent urged that the amendment to the Constituticn hay 
by the (Fourth Amendment) Act'made no substantial. difference in the concept 
of compensation é as a just equivalent or just recompense for the property of which the 
owner is' deprived, and any £ scheme or principle of payment of compensation to a 
person deprived of property which does not equately compensate him for the loss 
of prope by ee to hita a jut recompense $ at the -date of expropriation must 

void. - ’ 

Before considering’ this part of the ‘argument, it is necessary to refer to onc other 

Constitutional Amendment., By” the ‘Constitution eak Amendment)" Act, 
ee hich came into force on-1st November, 1956, Entries 33 of List I and 36 of List 

a were deleted from the Seventh Schedule and Entry 42 of List III was.amended 
and now reads—‘‘ Acquisition.and Requisitioning .of Property”. “The <ficct of 
that amendment. is that the powér ‘of acquisition and’ requisitioning : ‘of pro 
fajls in the Concurrent List and it makes no reference to the principles on neh 
ee for acquisition or requisitioning is to be detcrmincd. 

ae to the amendment made in clause (2) of Article g1 by the Ganstis 
tution (Fo Amendment) Act, 1955; it is clear that adequacy. of ea ee poe 

arta! 1 the Legislature or awarded according to the principles specificd by the 

or determination is not justiciable. It clearlyfollows from the terms of Article 
h G as amended that the amount of compensation payable, if fixed by the Legis- 
lature,-is aota ca ‘because the eee: in such a case, apai from a ypa of 
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abuse of Icgislative powcr, would be only a challenge to the adequacy of compensa- 
tion. If compensation fixed by the Legislature—and by the use of the expression 
“ compensation ’? we mean what the ‘Legislature justly regards as proper and fair 
recompense for compulsory expropriation -of property and not something: which 
by abuse of legislative power though called compensation is not a recompense at all 
or is something illusory—is not justiciable, on the plea that it is not a just equivalent 
of the property nee acquired, ‘is it open to the Courts to enter upon an 
enquiry whether the-principles which are specified by the Legislature for determining 
compensation do not award to the expropriated owner a just cquivalent ? ' In our 
view, such.an oy is not open to the Courts under-the statutes enacted after the 
amendments made in the Constitution by the Constitution (Fourth: Amendment) 
Act. If the quantum of compensation fixed by the Legislature is not lisble to be 
canvassed before the Gourt on the ground that itis not a just cquivalent, the principles 
specificd for determination of compensation, will also not be open to challenge on the 
plea that the compensation determined by the application of those principles is not a 
just cquivalent. The right-declared by the Constitution guarantees that compensation 
shall be given before a person is compulsorily expropriated of his property for a’public 

urpose. - What i; fixcd as compensation by statute, or by the application of princi- 
ples specified for determination of compensation is guarantecd : it.docs not mean 
however’ that something fixcd or determined by the application of specified principles 
which is illusory or can in no sense be regarded as compensation must be upheld by 
the Courts, for, to do so would be to grant a charter of arbitrariness, and permit a 
device to defeat the constitutional guarantce. But compensation fixcd or deter- 
mined on principles specifi¢d by the Legislature cannot be permitted to be challenged 
on the somewhat indefinite plea that it is not a just or fair equivalent. Principles 
may be challenged on the ground that they are irrelevant to the determination of 
compensation, but not on the plea that what is awarded as a result of application 
of those principles is not just or fair compensation. A challenge to a statute that 
the princples specified by ıt do not award a just equivalent will be in clear violation 
of the constitutional declaration that inadequacy of compensation provided is not 
justiciable. , 


The true effect of the amended Article gr (e | fell to be determined for the 
first time before this Court in P. Vayravelu s case1, In that case lands 
belonging to a person were notificd for acquisition ‘for the purpose of housing schemes 
and proccedings in respect of competntation payable to him in accordance with the 
provisions of the Land Acquisition (Madras . Amendment) Act,,1961, were pending. 
The owncr challenged the nres of the Land Acquisition dras Amendment) Act, 
1) on the ground that it infringed the fundamentatl rights under Articles 14, 19 
(2) of the Constitution. The Act made provisions which departed from OS 
bed action Act, 1894, in determining compensation in three 

ee was to be determined on the basis of average market value aan jan 
uring five years immediately preceding the date of the notification under section 
a(t) ol of the Land ition Act or the market value on the date of the notification 
ee chever was less; 2) the solatium‘ payable to the owner for compulsory acquisition 
was to be 5 per cent 0 the market value ; and (3) that the owner was not to get any 
compensation for the suitability of the land for use other than the use to which it was 
put on the date of publication of the notification, i.¢., potentiality of the land was to 
be di:carded. This-Court held that in making this three-fold modification’ in the 
application of the Land Acquisition Act for determining compensation payabls, the 
statute did not infringe the guarantee contained in Article 31 (2). It only specified 
certain fixed principles for determination of-compensation. Those principles 
result in inadequacy of compensation, but did not constitute fraud on power 

pee therefore the Amending Act did not offend Article 31 (2) of the Ponsa, 

But Subba Rao, J., in delivering the judgment of the Gourt observed : 
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“ If the definition of ‘compensation’ and the question of justiciability are kc pt 
` distinct, much of the cloud raised will be dispelled. Even after the aera 
provision for compensation or laying down of the principles for determining the 
compensation is a condition for denies of a law of acquisition or requisition. 
* ia * The fact that Parliament used the same expressions, namcly, 
“compensation ’ and ‘ principles’ as were found in Article 31 before the Amend- 
ment is a clear indication that it accepted the meaning given by this Court to 
those expressions in Mrs. Bela Banerjes’s cass}. It follows that a Legislature in 
making a law of isition or requisition shall provide for a just cquivalent of 
what the owner has deprived of or specify the principles for the purpose of 
ascertaining the ‘just equivalent’ of what the owner has been deprived of. * . * 
+ * = = It will be noticed that the law of acquistion or requisition is 
not wholly immune from scrutiny by the Court. But what is excluded from the 
Court’s jurisdiction is that the* s * law cannot be questioncd on the 
oe that the compensation provided by that law is not adequate. It will 
ther be noticed that the clause excluding the jurisdiction of the Court also 
used the word ‘compensation’ indicating thereby that what is excluded from 
the Court’s jurisdiction is the adequacy of the compensation fixed by the Legisla- 
ture. * *  * a more reasonable interpfctation is that neither the principles 
prescribing the ‘just cquivalent’ nor the ‘just equivalent’ can be questioned by 
the Court on the ground of i uacy of the compensation fixcd or arrived 
at by the working of the principles.” 


At page 629, he summarised the legal position as follows : 


“ If the question pertains to the adcquacy of compensation, it is not justiciable; 

- if the compensation fixed or the principles evolved for fixing it disclose that the 

islature made the law in fraud of powers in the sense we have cxplaincd, the 
question is within the jurisdiction of the Court.” 


These observations were, however, not necessary for the purpose of the decision in 
P. Vajravslu Mudaliar’s case3. The Court held that the Amending Act did in fact 
specify principles for ascertaining the value of the property acquired, and the princi- 
ples were not irrelevant in the determination of compensation ; if there was inade- 
quacy in the compensation awarded by the application of those -principles it was 
not open to question in view of the express provision made in the last clause of Article 
31 (2).’ In our judgment, the ob-ervation made by the Court that Article 31 (2) as 
amended means that -“neith:r the principles prescribing the ‘just cquivalent ’ 
nor the ‘just equivalent’ can be questioned by the Courts only on the ground of 
inadequacy of the compensation fixed or arrived at by the working of the principles ” 
needs to be clarified. If by that observation it is intended that the attack on the 
principles specified for determining compensation is excluded only when it is foundcd 
on a plea of i cy of compensation, a restricted meaning is given to Articlé 31 
(2) which practically nullifies the amendment. Whatever may have been the mean- 
ing ofthe expression “‘ compensation ” under the unamended Article 31 (2), when 
the Parliament has expressly enacted under the amended clause that “no such 
law shall be called in question in any Court on the ground that the compensation 
provided by that law is not adequate ”, it was intended clearly to exclude from the 
jurisdiction of the Court an enquiry that what is fixed or determined by the applica- 
tion of the principles specificd as compensation does not award to the owner a just 
uivalent of what he is GE iota Any other view is contrary to the plain words 
of the amendment : it is also contrary to the ultimate decision of the Court in 
P. Vajravelu’ Mudaliar’s case*, that the principles specificd by the Court which did 
not award what may be called a just equivalent were still not open to qucstion. 
In our, view, Article 31 (2) as amended is clear in its puport. If what is fixed 
or is determined by the application of specified principles is compensation for com- 
pfilsory acquisition of property, the Courts cannot be invited to determine whether 
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it is a just equivalent of the value of the pro expropriated. In P. Lips 
Mudaliar’s case1, the Court held that the principles laid down by the im 

statute were not open to question. That was sufficicnt for the purpose of the fag ie 

of the casc, and the other observations were not necessary for deciding that case, and 

cannot be regarded as a binding decision. 


In the Metal Corporation Lid.’s case®, the facts were that the Metal Corporation 
of India (Acquisition of Undertaking) Act, 1965, was cnacted for acquiring in the 
public interest, the undertaking of the Metal Corporation of India. Act pro- 
vided that the Corporation was to vest in the Central Government on the commence- 
ment of the Act ; and that in the absence of an agrcement between the Government 
and the Corporation, com: sae ble to the Corporation was to be an amount 
equal to the sum total of aie propcertics and asscts of the Corporation on 
the date of the commencement ter the Act calculated in accordance with the provisions 
of Paragraph II of the Schedule to ‘the Act, less the labilitics.on the said date, 
calculated in accordance with the provisions of Paragraph III of the Schedule. 
One of the clauses laying down principles of compensation, wig., clause (b) of 
Paragraph II was in two parts. ‘The first part provided for the valuation’ of plant, 
machinery or other equipment which had not been worked or used and was in good 
condition, and the second part provided for the valuation of any other plant, mathi- 
nery or cquipment. The former, according to the Schedule, had to be valucd at the 


actual cost incurred by the Corporation in a and the latter’ at the 
written-down value dctermincd in accordance with visions of the Incomc-tax 
Act, 1961. The validity of the Act was challenged, this Court held that the Act 


contravened Article 31 (2) of the Constitution and was therefore void. The judg- 
ment of the Division Bench is open to review by this Court. The Court after sctting 
out the principles laid down by this Court in Mrs. Bela Bansrjes’s case*; D. Nama- 
sivaya Mudaliar’s case4, and N.B. Feejeebhoy’s case®, observed at page 264 : 


ye dee ece cae the relevant aspect of the legal position evolved by the said deci- 
sions may be stated thus : Under Article 91 (a} of the Constitution, no property 
shall be compulsorily acquired exccpt under a law which provides for compensa- 
tion tor the pro property acquired and cithcr fixes the amount of compensation or speci- 
fies the principles on which, and the manner in which, compensation is to be deter+ 
mincd and given. The second limb of the provision,s t no such law shall be 
called in question in any Gourt on the ground that ihe compensation provided 
by the law is not adequate. If the two concepts; namely, “ compensation ” 
and the juricdiction of the Court are kept apart, the meaning of the provisions 
is clear. The law to justify itself has to provide for the payment of a “ just equiva- 
lent ” to the land acquired or lay down principles which will lead to that result. 
If the principles laid down are relevant to the fixation of compensation and are not, 
arbitrary, the adequacy of the resultant product cannot be questioned in a Court 
of law. Ths validity of ths principles, judged by the above tests, falls within judicial 
scrutiny, and if they stand the tests, the adequacy of the product falls outside its 
jurisdiction.” 


The Court then proceeded to hold that the two principles laid down’ in clause (b) 
of Paragraph IT of the Schedule to the Act—(i) that compensation was to -be ‘equal 
paica o (he Cont peice an. tke Gase DL unused Sugary an goo een aad and 
it Me value as understood in the Income-tax law was to be the value 
PA e used machinery, werc irrelevant to the fixation of the value of the machinery 
as on the date of acquisition. 


We are unable to agree with that part of the judgment. The Parane had 
specified the principles for determining compensation of the undertaking of the com- 
pany. The principles expressly related to the determination of compensation payable 
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in respect of unused machinery in good ‘condition and uted machinery. The 
ne were set out avowedly for determination of compensation. The princi- 
ples were.not irrelevant to the determination of compenration and the compcnration 
was not illusory. In our judgment, the Metal pa of ma Lid.’s case1, was 
wrongly decided and must be overruled. : R 


i Tuming to the Bombay Town Planning Act, 1955, the Legitlature has epectind 
principles for determination of compensation which has to’ be adjusted in determin» 
ing the amount of contribution. -The. „principle for determination of compensation 
cannot be said to be irrelevant, nor œn ‘the compensation determined. be ax¢garded 
as illusory, Being a principle relating to ‘compensation; in our judgment, it was not 
liable to be challenged. If what is specified is a principle for determination of 
compensation, the challenge to that principlt on the ground that a just equivalent 
of what the owner is deprived ‘is‘not provided, i is ‘excluded by the plain words of 
Article 31 (2) of the Constitution. ee ; 

It was urged that in any event he statute which permits the property of an 
owner to be compulsorily acquired by payment of markét value ata date which is 
many years before the date on which the title of the owner is extinguished is unrcason- 
able. This ‘Court has, however, held in Smt. Sitabatt -Debi and another v State of West 
Bengal’, that a law made under clause (2) of Article 31 is not liable to be engcd 
on the ground that it imposes unreasonable restrictions upon the right to hold-or 

of property within the meaning of Article 19 (1) of the Constitution. In 
Smt. Sitabati Debi’s case*, an owner of land whose property was requisitioncd under 
the West Bengal Land (Requisition and Acquisition) Act, 1948, questioncd the vali- 
dity of the Act by a writ petition filed in the High- Court -of Calcutta ‘on the. plea 
that it offended Article Oo) (f) of the Constitution. - This Court unanimously 
held that the validity of he t relating to- acquisition ‘and requisition cannot be 
questioned on the ground that it offended Article'1g (1) (f) and cannot be decided 
by the criterion under Article 1g (5). Again the validity of the statute cannot 
depend upon whcthc: in a given case it operates harshly. If the scheme came into 
force within a reasonable distance of time from -the dace on which the declaration 
of intention to make a scheme was notificd, it could not be contended that fixation 
of compensation according to the scheme of section 67 per se made the scheme invalid. 
The fact that considerable time has elapsed since the declaration of intention to make 
a scheme, cannot be a ground for declaring the rection ultra vires.'It is also coniended 
that in cases where no re-constituted plot is allotted to a person and his land is wholly 
appropriated for a public purpose in a scheme,- the owner would-be entitled to the 
value of the land as ‘prevailing many’ years before the extinction of interest without 
the benefit of the stcep rise-in prices which has taken place all-over the country. But 
if section 71 read with section 67 lays down a principle of valuation, it cannot.be 
struck down on the ground that because of the exi varie of the scheme, it is not 
possible to allot a re-constituted plot to an owner of land covered by the scheme. 


Our attention was invited: to sections 81 and 84 of the Bombay Town Planning 
Act, 1955., Scction 81 moerély provides that the land: needed for the purpose of a 
pak planning scheme or development plan shall be deemed to be land needed for a 

orate within the meaning of the Land Acquisition Act, 1894. This provi- 

; es o ieclares atari is prai in the scheme of the Act., Section 84 only con- 
fenplates a special class of cases in which the land which is included in a town 
planning scheme is needed by the State Government for a public purpose other than 
that for which it 1s included in the schéme. - In‘such a case‘the State Government 
may make a declaration to that’ effect’and’ the’ provisions, of the Land Acquisition 
Act, 1894, as modified by the Schedule apply. ‘We are ‘not concerned in this case 
with any such notification issued by the Goverment, nor has it ay relevance to 
te question’ in issue. 


pu : e 1 
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One more contention which was apparéntly not raised on behalf of the first 
respondent before the High Court may be briefly referred to. Counsel contends 
that sections 53 and 67 in any event infringe Attics 14 of the Constitution-and were 
on that account void. Counscl relics principally upon that part of the judgment 
in P. Alig Mudaliar’s case1, which deals with the infringement of the ‘equality : 
clause of the Constitution by the impugned Madras Act. Counsel submits that it 
is always open to the State Government to acquire lands for ‘a public purpose of a 
local authority and after acq the lands to vest them in the! local authority. 
If that be done, compensation be payable under the Land Acquisition Act, 
1894, but says Counsel, when land is pga eet for a public purpose of a local authority 
under the provisions of the Bombay Town Planning Act the compensation, which is 
payable is determined at a rate prevailing many years before the date on which- the 
notification under section 4 of the Land ition Act is issued, The argument is 
based on no solid foundation. The method of determining compensation in respect 
of lands which are subject to the town-planning scheme is prescribed in’ the’ Town 
Planning Act. There is no option under that Act to acquire the land either - under 
the Land Acquisition Act or under the Town Planning Act. Once the draft town- 
panung scheme is sanctioned, the land bceomes subject to the provisions of the 

own Planning Act, and on the final town-planning scheme being sanctioncd, by 
statutory opcration the title of the various owners is re-adjusted and the lands necded 
for a public purpose vest in the local authority. Land required for any of the pur- 
poces of a town-planning scheme cannot be acquired otherwise than under the Act, 
for it is a scttled rule of interpretation of statutes that when power is given under a 
statute to do a ccrtain thing in a certain way the thing’ must be donc in that way 
or not at all: Taylor v. Taplor?. Again it cannot-be said that becaus: it is possible 
for the State, if so minded, to acquire lands for a public purpose of a local authority, 
the statutory effect given to a town-planning scheme results in discrimination between 
persons similarly circumstanced. In P. Vajravelu Mudaliar’s case}, the Court struck 
down the acquisition on tle ground that whcn the lands are acquired by the. State 
Government for a housing scheme under the Madras Amending Act, the claimant 
gets much smaller compensation than the compensation he would get if the land or 
similar lands were acquired for the same public purpoce under the Land A 
tion Act, 1894. It was held that the discrimination betwcen persons whose han 
were acquired for housing schemes and those whose lands were acquired for other 
Sele ae el ga purposes could not be sustaincd on principle of rcasonable' classification 
ounded on intelligible differentia which had. a rational relation to-‘the object 
sought to be achieved. One broad ground of distinction -betweeh P. -Vajrevalu 
Mudaliar’s case+, and this casc is clear: the acquisition was struck down in P. Vajravelu 
Mudaliar’s case, because the State Government could resort to one of the two methods 
of acquisition—the Land Acquisition Act; 1894; and the Land Acquisition (Madras 
Amendment) Act, 1961—and no guidance was given by the Legislature about the 
statute which should be resorted to ina given case of acquisition for a housing scheme. 
Power to choose could, therefore, be exercised arbitrarily. Under the Bombay 
Town Planning Act, 1955, there is no acquisition by the State Government of land 
needed for a town-planning scheme. cn the Town Siler Scheme ‘comes 
into operation the land needed by a local duthoity vests by virtue of scction 53 (a) 
and that vesting for purposes of the guarantce under peek g1 (2) is deemcd com- 
pulsory acquisition for a public purpose. -To'lands which are subject to the scheme, 
the provisions of sections 53 and 67 apply, and the compensation 1s detcrmined only 
in the manner prescribed. by the Act.. There are therefore two separate provisions, 
one for-acquisition by the State Government, and the other in which the statutory 
vesting of land operates as acqusition for the purpose of town-planning by the:local 
authority. The State Government can acquire the land.tmder the Land Acquisi- 
tion Act, and the local authority only under the Bombay Town Planning Act. There 
is no option to the local authority to ‘resort to one or the other of the alternative 
methods which result in acquisition. The contention that the provisions of sections 


(1964) 2 S CJ. 703 : oaa AnWR. ISCR 6 i S y 
CON (1964) 2 MLL J. S.C.) 173: (1965) 2 LR (1875) 1 Ch. D 426, 3 
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43 and 67 are invalid on the ground that they deny the cqual protection of the laws 
or equality before the laws must, therefore, stand rcjectcd. 


The High Court has apparently not considered the other arguments which were 
advanced at the Bar, and has observed that it was not necessary to consider those other 
contentions raised in the petition. As the petition has not bccn heard by the High 
Court in respect of the other contentions which the first respondent may choose to 
raise, we set aside the order passed by the High Court declaring scction 53 read with 
tection 67 in so far as it authorised acquisition of land by the local authority undcr a 
town-p. scheme, as violative of Article 31 (2) of the Constitution, and the 
aain of the first respondent’s land under the City Wall Improvemcnt Town 

a ee oan No. 5 as invalid. The appcal is allowd. ‘The casc is remanded 
to the High Court with a dircction that it be dcalt with and disposcd of according 
to law. The order of costs passed by the High Court is sct aside. There will be 
no order as to costs in this Qourt, 


V. K, Fo Appeal allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. M. Sia, R. S. BACHAWAT AND K. S. HEGDE, JJ. 


M/s. Peirce Leslie and Co,, Ltd. and others © n Appellants* 
7. . 
Miss Violet Ouchterlony Wapshare and others ... Respondents. 
Companies Act (VII of 1913), section 204-H—Co ’s resolution for voluntary 
winding Final accounts and the return of ho s o meriings fled Wih Re- 
gistrar of C on 29th November, 1939—Company stood dissolved with 


effect from 1st March, 1940—Effect of such dissolution —Rights of State to 
properties of a dissolved company as bona vacantia. 


Trusts Act (II of 1882), section 88—Company (P. L.) Secretary of O. V. E. Ltd., and 
in charge of accounts théreof—Also assisting in sale of its estates—Fiduciary 
relationship—Agreement for sale reached between them—Conveyance of the 
estates by O. V. E. Ltd., to a new company (promoted by P. L. which held 50%, 
of its shares and the control and management whereof was vested in it—If 
vitiated by principles of equity—Omus. 


Limitation Act (X of 1908), section 10, and articles 95, 120 and 144—Respective 

licability—Conveyance of properties at the instance of a person standing in 

‘No fraud, concealment or undue influence—Suit by mem- 

bers of the transferor (company) for declaratory reliefs—Lapse of 10 years from 
date of conveyance—Barred by time. 

W, his wife N, their two sons and two daughters were members of a company 
O. V. E. Ltd., which owned several estates (tea, coffee, cardoman and cinchona 
oe in Nilgris district, The company borrowed Rs. 10} lakhs from the 

perial Bank secured by a mortgage of the estates under debenture trust deed 
dated 15th May, 1927 ee by 15th May, 1937 ; in default of payment. within 
15th November, 1937 debenture trustee would take poner of the 
estates and sell thom. 


Company P. I. was appointed Sooretary of O. V. E. 4d. in 1936 and put in 
charge of accounts thereof. P. L. was also assisting in the sale of the estates of 
©. V. E. Ltd., and in the course of such employment acquired an intimate know- 
ledge of the income, prospects and market value of the properties. 


+ C. As. Nos. 1174 of 1965 and 1935 of 1966. - 20th December, 1968. 
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Notice was served on O. Y. E. Ltd. in April 1937, that in default of payment 
of the debt within 15th November, 1937 the debenture trustee would take posses- 
sion of estates and sell them. W, the head of the family, died on 18th May, 1937. 
The company O. V. E., Ltd. was not ina position to liquidate the debt due under 
debentures without selling the estates. There were offers from time to time for 
the estates but none of them fructified. There was a firm offer by A. L. & Co. 
for the purchase of all the estates of O. V. E. Ltd., for Rs. 14 lakhs. N the wife 
of W and their sons and daughters were unwilling to part with Naduvattam estate 
and took time till 10th November, 1937 for acceptance. P. L. (the appellant in 
C. A. No. 1174 of 1905) offered only Rs. 10 lakhs for the other estates excluding 
Naduvattam and offered to advance Rs. 50,000 on the mortgage of the crops of 
Naduvattam. Finally, N and her family intimated by telegram the aceptance of 
the appellant’s offer; they did not accept the firm offer of A. L. & Co., though they 
knew that Naduvattam could not be sold for over Rs. 2 lakhs. The appellant 
sent a draft agreement on November 11th. N went to their lawyer Consalves 
to consult and discuss the matter with him and after accepting the offer he put the 
bargain in a legal form. 


At a meeting of the shareholders of the company attended by all the members 
of the family of W except one (the first plaintiff) the Chairman and a nominee of 
the Imperial Bank, the proposal was unanimously ted by the shareholders. 
Tho entire purchase price was paid in January, 1938 and tho debt paid off. P. L. 
took possession of the estates bargained for. K 


Meanwhile P. L. promoted a new company for the purchase of the estates. It 
held 50 per cent of the shares thereof and controlled ee managed the same. That 
company was incorporated in September, 1938. Formal conveyance of the 
estates (excluding Naduvattam) was executed in favour of the new company and 
Naduvattam was conveyed to N, the widow of W. The vendeesentered into 
possession of the respective estates. 


On 30th March, 1938 O. V. E. Ltd., went into voluntary liquidation. The 
final accounts and the return of the holding of meetings were submitted to the 
Registrar of Companies in or about 29th November, 1939. 


While so, the surviving members of the family of W—the widow and sons and 
. daughters filed a suit on 21st December, 1950 against P. L. and the directors and 
officers of the new company (vendee), the liquidator and the new company as 
party defendants for declaratory reliefs d in the judgment). 


The trial Court dismissed the suit but the High Court of Madras on a 1 
allowed the same in part and passed a decree directing the appellant (P. Lehto 
pay the plaintiffs Rs. 1,50,000. The High Court held that (i) there was a du- 
ciary relationship between the appellant and O.V.E. Ltd., (ii) the a t avai- 
ling himself of its fiduciary character gained a pecuniary advantage of Rs. 1,50,000 
and to the extent of this unjust enrichment was bound to reimburse the plaintifis ; 
(ti) the suit was not barred by limitation and (#v) in spite of the dissolution of 
O. V. E. Ltd., the plaintiffs were entitled to maintair the suit. 


Aggrieved by this decree the appellant company P. L. filed C. A. No. 1174 of 
1965 and the plaintiffs have filed the cross-appeal C. A. No. 1935 of 1966 on cer- 
tificates by the High Court of Madras. 


Held, it is a settled rule of equity that any person bound in a fiduciary character 
to protect the interests of another person should not put himself ina osition 
where his interest and duty conflict. If by availing himself of his fiduciary 
character or by entering into any dealings under circumstances in which his in- 
teresta are or may be adverse to those of such other person he gains for himseléa 
pecuniary advantage he must hold for the benefit of such other person the 
advantage so gained (see Trust Act, section 88). But there is no rule which 
incapacitates a trustee from dealing with a cestui que trust. 


8—11 
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The appellant, as held by the High Court, stood in a fiduciary relationship 
towards O. V. E. Ltd., and was bound to piotect its interests. By its-entering into 
an agreement with O. V. E. Ltd., for purchase of the estates, its promotion of a 
new company (under its contiol and management) for which the estates have been 
subsequently conveyed the onus is cast upon the appellant to establish affirmatively 
that the transaction was righteous and that it did not gain any pecuniary advantage 
by availing itself of its fiduciary character. The appellant-company has discharged 
this difficult burden of proof on the facts and ciroumstances of the instant case. 


Tho plaintiffs were sui juris ; they knew the value of the estates full well especially 
that Naduvattam would not fetch more than Rs. 2 lakhs ; they chose to retain 
Naduvattam and sell the rest for 10 lakhs and not all of them for 14 lakhs. ‘They 
had independent legal advice and there was no fraud, no concealment and no undue 
influence ; nor was any advantage taken by tho appellant of any information 
acquired by them as Seoretary. They clearly understood that they were 
dealing with the appellants, the Secretary, had the fullest information of all 
material facts and having all the information they agreed to sell. 


Further they made no complaint about is for 12 years. Having regard to the 
long acquiesence, the transaction has to be held as just and fair and that the ap- 
pellant did not gain any pecuniary advantage by availing ‘itself of its fiduciary 

The suit was filed by the plaintiffs in December, 1950 ; so the Limitation Act, 
1908 applies. The conveyance in favour of the new Company was executed in 
14th January, 1939. Even before that the appellant-company had taken posses- 

-sion of the estates by 10th January, 1938. More than 10 years have elapsed since 
` they conveyed the properties. — . i 
. Sdotion 10 of the Limitation Act,.1908 is not applicable as the estates conveyed 
are not vested in the new company for the specific purpose of making them over 
to the old O. V. E. Ltd., or the plaintiffs. 

Since the claim in the suit is not based on the ground of fraud: Article 95 would 
alzo not apply. i í be E E 

The plaint claims only declaratory reliefs, a decree vesting or retransferring the 
properties O. V. E. Ltd, or to plaintiffs and accounts. Such a suit is governed 
by Article 120. A suit for recovery of a sum of money (as has been-granted by 
the High Court, and not for recovery of immoveable properties is governed by 
Article 120. The company O. V. E. Ltd., (transferee) could not ask for recovery 
of the estates until they obtained a reconveyance from the new company. . The 
caue of action having arisen in 1939 when the properties were conveyed, a suit for 

. this relief (reconveyance) is barred under Article 120 on the expiry of six years, 

. After that O. V. E. Ltd., could not file a suit for recovery of possession. 

‘ ‘Where on a voluntary winding up the final accounts and the return of holdings 

` of meetings filed with the Registrar on 29th November, 1939 and registered by him 
the company under section 204-H (4) stood dissolved on Ist March, 1940. 


The right of the Government (State) to take as bona vacantia for want of a right- 
ful owner has been recognised in India for a very long time (since 16 & 17 Victoria 
C. 95), section 27 ; Government of India Act, -1858, section 54, Government .of 
India Act, 1915, section 20 (3) (i), Government of India Act, 1935, section 174 
and Article 296 of the Constitution of India, provide for taking over by Govern- 
ment or State of property as bona vacantia for want of a rightful owner ; conse- 
quently the properties of a company dissolved under the Companies Act, 1913, 

sses to the Government (State) as bona vacanifa except in so far as that-right 
- 1s cut down by that Act. f : 

© The shareholders or creditors of a dissolved company cannot be regarded as its 

heirs and successors. They cannot maintain an action for recovery of its assets. 
- The instant suit by plaintiffs is not maintainable as O. V. E. Ltd., stood dissolved 

even in 1940. ye ee ee a Wag u bg 
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Appeals from the Judgment and Decree dated the 14th October, 1959 of the 
Madras High Court in Appeal No. 471 of 1955.* 


H. R. Gokhale, Senior Advocate (P. S. Padmaneban and D. N. Gupta, Advocates, 
with him), for Appellant (In C.A. No 1174 of 1965) and Respondent No. 1 (In C.A. 
No. 1935 of 1966). 


` V.P. Raman, Mrs. Shyamla Pappu, Vineet Kumar, P. S. Khera and R. Naga- 
rainam, Advocates, for Appellants Ga C. A. No. 1935 of 1966) and Respondents 
Nos. 1 to 4 din C. A. No. 1174 of 1965). 


C. B. Agarwala, Senior Advocate (R. Gopalakrishnan, Advocate, with him), 
for Respondent No. 12 (In C. A. No. 1935 of 1966). 


The Judgment of the Court was delivered by 


Bachawat, J.—One James Henry Wapshare owned several estates including 
Naduvattam in the Nilgiris known as the Ouchterlony Valley Estates, having tea, 
coffee, cordamom and cinchona plantations. He lived in Naduvattam and ‘Ootacamund 
with his wife Nellie, daughters Violet and Dorothy and sons James and Edward. In 
1927 he formed a limited company known as the Ouchterlony Valley Estates Limited 
having a share capital of Rs. 15 lakhs and conveyed the estates to the company. 
All the shares of this company, sometimes referred to as the ‘old company’ were held 
by him and the members of his family. The company borrowed Rs. 104 lakhs from 
the Imperial Bank of India against the issue of debentures. The loan was secured by 
a mortgage of the estates under a debenture trust deed dated 13th May, 1927 and was 
repayable on 15th May, 1937. In default of payment within 15th November, 1937 
the trustes under the debenture trust deed was authorised to enter into possession 
of the estates and sell them. By an agreement dated 16th August, 1936, Peirce 
Leslio & Co., Ltd., referred to as the appellant company, was appointed as the 
secretary of the old company. On 15th April, 1937 the old company was 
served with a notice that in default of payment of the loan within 15th November, 
1937, the trustee for the debenture-holders would take possession of the estates and 
soll them. On 18th May, 1937 James Henry Wapshare died leaving behind him his 
widow and his sons and daughters. In November, 1937 after prolonged negotiations 
between the Wapshares and the appellant company it was settled that the company 
would purchase all the estates except Naduvattam for Rs. 10 lakhs. On 29th Decem- 
ber, 1937 formal agreements were executed providing that the old company would 
convey to the appellant-company ali the estates for Rs. 104 lakhs and the appel- 
lant company would convey Naduvattam to Mrs. Nellie Wapshare for Rs. 50,000 and 


, would at the same time advance Rs. 50,000 on the hypothecation of Naduvattam crops. 


By 10th January, 1938 the appellant oompany paid the entire haso price and took 
ossession of the estates and the entire dues of the Bank of India were 
iquidated. On 30th Maroh, 1938 the old company passed a special resolution for 

its voluntary winding up and appointed Capt. F. Murcutt as its liquidator. The 

appellant-company promoted a new company known as Ouchterlony Valley Estates 

Ltd., for the purpose of the estates. The new company was incorporated 

on 5th September, 1938. at per cent of its shares were held by the appellant oom- 

pany. Formal conveyances of the Naduvattam estate in favour of . Nellie 

apshare and of the other estates in favour of the new company were executed by 
the-old company between January and May, 1939. On the execution of the con- 
voyances the new oompany entered into possession of the estates conveyed to them. 

As soon as the affairs of the old company were wound up the liquidator made up 

the final accounts of the winding up and called the final meetings of the company and 

its creditors. On or about 29th’ November, 1939 a copy of the final accounts and 
the return of the holding of the meetings wore filed with the Registrar of Joint Stock 

Companies and were registered under section 209-H of the Indian Companies Act, 

1913. In view of section 209-H (4) the old company stood dissolved with effect 

lrom 1st March, 1940. On 21st December, 1950 Mrs. Nellie, Violet, Dorothy, 

James and Edward Wapshares instituted the present suit against the appellant com- 


* Reported in I L.R. (1960) Mad. 407: (1960) 2 M.LJ. 401. 
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pany, impleading the appellant oompany as defendant No. 1, 12 persons said to be 
its directors and officials as defendants 2 to 13, Capt. F. A. Murcutt as defendant No. 
14, the new company as defendant No. 15 and the old company as defendant No. 16. 
The plaintiffs prayed for a decree declaring that the old company had not been wound 
up in acoordance with law and was still in existence as a corporate personality, a 
declaration that the old oompany was the real owner of the aforesaid properties and 
the new per nea held them in trust for the old company, a decree vesting or re- 
transferring the properties to the old oompany and alternatively to the plaintiffs and 
accounts. The plaintiffs alleged that the appellant-oompany as the secretary and 
manager of the old oompany was bound in a fiduciary character to proteot its interest 
and by availing itself of this character gained pecuniary advantage by purchase of 
the properties from the old company in 1939, that the agreement for sale and oon- 
voyanoes in respect thereof were induced by fraud, fraudulent concealment, mis- 
representation, undue influence and improper means, that the new company was con- 
trolled by the appellants that all the defendants were privy to the. fraud, that the 
winding up of the old company was procured by the defendants fraudulently, that 
the plaintiffs discovered the fraud in September, 1949, and the plaintiffs were the only 
share-holders of the old company and as such were entitled to maintain the suit. 
Defendants 4, 11 and 14 died during the pendency of the suit. The defunct old 
company impleaded as defendant No. 16 did not appear but the othe: defondants 
contested the suit. The Subordinate.Judge, the Nilgiris, Ootacamund, dismissed the 
suit. He held that (1) there was no fiduciary relationship between the appellant 
and the old company ; (2) the impugned agreements and conveyances were not in- 
duoed by fraud, fraudulent concealment, undue influence or improper means and 
wore valid and binding on the old company and the plaintiffs ; (3) the suit was barred 
by limitation ; (4) the old company was dissolved in accordance with law and was 
not in existence and (5) the plaintiffs had no Jocus standi to maintain the suit. The 
plaintiffs filed an appeal from the decree. The Madras High Court allowed the 
appeal in part and passed a decree asking the appellant to pay to the plaintiffs 
Rs. 1,50,000. Ths High Court held that (1) there was a fiduciary relationship between 
the appellant and: the old company ; (2) the appellant by availing itself of its fiduciary 
character gained a pecuniary advantage of Rs. 1,50,000 and to the extent of this 
unjust enrichment was bound to reimburse the plaintiffs ; (3) the suit was not barred 
by limitation and (4) inepite of the dissolution of the old company the plaintiffs were 
entitled to maintain the suit. Aggrieved by this decree the appellant company filed 
C. A. No. 1174 of 1965 and the Wapshares have filed the cross-appeal C. A. No. 1935 
of 1966 on the strength of certificates granted by the High Court under Article 133 (1) 
(c) of the Constitution. 

The following 3 questions arise in these appeals:— . 

(1) was there a fiduciary relationship between the appellant and the old oom- 
pany and if so, did the appellant company by availing themselves of this fiduciary. 
r gain a pecuniary advantage of Rs. 1,50,000 ; ‘ 
(2) is the suit barred by limitation ; and 
a (3) aro the plaintiffs as share-holders of the old company entitled to maintain 
suit. : 

It is a settled rule of equity that any person bound in a fiduciary character to 
protect the interests of another person should not put himself in a position where hia 
interest and duty conflict, If by availing himself of his fiduciary character or by 
entering into any dealings under circumstances in which his interests are or may be 
adverse to those of such other person he gains for himself a pecuniary advantage, he 
must hold for the benefit of such other person the advantage so gained, see Trusts 
Act, seotion 88. But there is no rule which incapacitates a trustee from dealing with a 
cestul que trust. In Coles v. Trecothick1, Lord Eldon said : 


<“ a trustee may buy from the cestwi gue trust, provided there is a distinct and clear contract, 
ascertained to be s.chaftera jealous and scrupulous examination of all the circumstances, 


1. 9 Yos. Jun. 234, 247 : 32 ER. 392, 597. 
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proving, that the cestui que trast intended, the trustee should buy ; and there is no fiaud, no 
concealment, no AoE taken, by the trustee of information acquired by him in the character of 
trustee. I admit, it isa cult case to make out, whenever it is contended that the exception 
prevails.” : 


As stated in Kerr on Fraud und Mistake, 6th Ed., page 192 :— 

“ Thus a trustee for sale may the trust estate, if the cestui que trust fully and clearly 
understands with whom he is g and makes no objection to the transaction, and the trustee, 
f airly and honestly discloses all that he knows respecting the property and gives a just and fair price 
and does not seek to secure surreptitiously any advan for himself The onus however, rests 
upon the trustee, and he is bound to produce clear affirmative proof that the parties were at arms 
length that the cestwi que trust had the fullest information upon all material facts and that having 

` this information he agreed to and adopted what was done.” 


The appellant-oompany was the secretary of the old company, was in charge of 
its correspondence and accounts and was actively-engaged in assisting it and its share- 
holders in selling the estates. In course of its employment the appellant acquired 
intimate knowledge of the income, prospects and the market value of the properties. 
We agree with the High Court that the appellant stood in a fiduciary relationship 
towards the old company and was bound to protect its interests. Tho appellant 
entered into an agreement with the old company for the purchase of the properties. 
It promoted the new company to which the properties were subsequently conveyed, 
Fifty per cent. of the shares of the new compeny were held by the appellant company 
end the new company wat managed and controlled by it. The onus is upon the 
appellant company to establish affirmatively that the transaction was righteous and 

t it did not gain any pecuniary advantage by availing itself of its fiduciary character. 
We are inclined to think that the appellant company has discharged this difficult 
burden of proof. 


Since 1931 the Wapshares were keen on selling the estates. From time to 
time there were offers from intending buyers but none of them materialized, In 
1936 there was a slump in tea and coffee prices. Thore was a possibility that the tea 
restriction scheme would be abolished and there would be a further slump in tea 

rices. The old company was indebted to the Imperial Bank of India for Rs. 10} 
fakhs against the issue of debentures secured by an English mortgage over all the 
estates. The Bank was pressing for the payment of its dues. There was every likeli- 
hood that in default of payment by 15th November, 1937 the trustee for the debenture 
holders would enter into possession of the estates and sell them without intervention 
of Court. Tho old oompany was not in a position to liquidate the debt without 
selling the estates. In April, 1937 M/s. Kuruvilla Brothers agreed to purchase the 
pr ies. On 18th May, 1937 James Henry Wapshare died. In July, 1937 the 

with Kuruvilla Brothers fell through. The Wapshares and the old company 
tried their best to raise loans and for that purpose issued advertisements and contact- 
od several banks and insurance companies but they were unable to-raise any loan. 
In the beginning of November 1937, the Wapshares had before them a firm offer 
from Arbuthnot Lathem & Co. for purchase of the estates for Rs. 14 lakhs. But the 
Wapshares were not willing to sell Naduvattam. The bungalow at Naduvattam 
was tho home of theo Wapshare family. Naduvattam was the highest altitudinal 
estates, grew the best tea in the area and bad a very good name in the London tea 
market. Tho appellant had previously offered to buy all the estates for Rs. 11} lakhs 
only. The Wapshares wanted the appellant to make an offer which would enable 
them to retain Naduvattam and at the same time to liquidate the Bank’s dues. At the 
insistance of the Wapshares interviews were arranged at Calicut on 4th November and 
6th November, 1937 betwoen Dorothy and Robert representing the Wapshares and 
Mr. Thorne representing the appellant. Mr. Thorne could not offer more than 
Rs. 10 lakhs for all the estates excluding Naduvattam. He told the Wapshares that 
they should accept the offer of Arbuthnot Lathem & Co. as they would got Rs. 14 

by selling all the estates. The Wapshares were anxious to retain Naduvatiam 
and were inclined to accept the appellant’s offer. They took some time for considefa- 
tion and at the same time asked the Arbuthnots for time till 10th November, for con- 
sideration of their offer. On 10th November Dorothy sent a telegram to the appel- 
lant company informing them that the family was aggreeable to their new proposal, 
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The draft agreement was sent by the appellant on 11th November. In the beginning 
of November Mrs. Wapshare was ill and was in a hospital in Bangalore. But on 
10th November, she was well enough to discuss the appellant’s proposal. On 12th 
November, she came to Ootacamund and on 13th November she went to her lawyer 
Consalves, discussed the matter with him and gave her consent. Consalves was 
approached to put the bargain in a legal form. Ho took exception to the draft 
agreement, but found the formal agreements to be free from blemish. At a meeting 
held on 18th November, 1937 the shareholders of the company unanimously accepted 
the proposal. Mrs. Wapshare, Dorothy, Robert and Edward were present at the 
meeting. The meeting was also attended by E.W. Simcock, chairman of the com- 

y, H.M. Small, the director, nominated by the Imperial Bank of India and C.K. 
Pittock. All the Wapshares were sui juris. Dorothy was a shrewd young lady and 
tho best business brain in the family. All the Wapshares knew the value of the pro- 
perties intimately. They knew that Naduvattam if sold separately would not ftoh 
more than Rs. 2 lakhs. Yet they chose to retain Naduvattam and sell their estates for 
Rs. 10 lakhs instead of selling all the estates for Rs. 14 lakhs. The reason was that 
there was no other buyer willing to pay more than Rs. 10 lakhs for the other estates. 
They had decided not to sell Naduvattam and they were satisfied that Rs. 10 lakhs 
was a just and fair price for the other estates sold separately from Naduvattam. 
The appellant’s offer enabled them to keep Naduvattam and at the same time to 
liquidate the Bank’s dues. The deal was satisfactory to them in every way. They 
obtained all necessary legal advice. The documents were in proper legal form. 
There was no fraud, no concealment and no undue influence. No advantage was 
taken ‘by the appellant of any information acquired by them in their character as 
secretary. The Wapshares clearly understood that they were dealing with the appel- 
lant company, had the fullest information about all material facts and that having 
this information they agreed to sell. They made no complaint about it for 12 years. 
Their long acquiescence in the sale is evidence that the transaction was fair in all res- 
pects, see Parks v. White}, 5 


On the whole and -especially having regard to the long acquiescence we hold 
that the transaction was just and fair and that the appellant did not gain any pecu- 
niary advantage by availing themselves of their fiduciary character or under circums- 
tances in which their interests were in conflict with those of the old company. In 
saying s0 we must not be understood to say that we encourage transactions of this 
type. Having regard to their fiduciary character the appellant company might well 
haye avoided entering into the transaction. 


The next question is with regard to limitation. The conveyances in favour of 
the new company wore executed on 14th January, 1939 and 15th May, 1939. Simul- 
taneously with the execution of the conveyances the new company entered into posses- 
sion of the properties. Evon before that date by 10th January, 1938 the appellant 
company had taken possession of the properties.‘ The suit was filed on 21st Decem- 
ber, 1950 when the Indian Limitation Act, 1908 was in force. The plaintiffs 
can not claim relief on the ground of fraud and consequently Article 95 has, no appli- 
cation. Section 10 does not apply as the properties are not vested in the new 
company for the specific purpose of making them over to the old company or to the 
plaintiffs. Article 144 does not apply for several reasons. In the plaint there is no 
prayer for recovery of possession. The plaintiffs claim declaratory reliefs, a decree 
vesting or re-transferring the preperties to the old company or to the plaintiffs and 
accounts. Suoh a suit is governed by Article 120. The High Court passed a decree 
for money and not for recovery of immovable properties. A suit for such a relief 
would be governed by Article 120. Even if the suit is treated as one for reoovery of 

ion of the properties it would be governed by Article 120 and not by Article 144, 

o old company could not ask for recovery of the properties until they obtained a 
reconveyance from the new company. The cause of action for this relief arose in 
1939 when the properties were conveyed to the new oompany. A' suit for this relief 
was barred under Article 120 on the expiry of six years. After the expiry of this 


1. 11 Veg. Jun. 209, 226: 32 E.R. 1068, 1074. 
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périod the old company could. not file a suit for recovery of ion. In Rani 
Chhatra Kumari Devi v. Prince Mohan Bikram Shah}, the Privy Council held that in a 
case where the property was not held by the trustee for the specific purpose of making 
it over to the benoficiary and the trust did not fall within section 10, a suit by the 
beneficiary claiming recovery of possession from the trustee was governed by Article 
120. Sir George Lowndes said :— ; 
traet property, the right of 
the beneficiary being in a proper case to call upon the trustee to convey to . The enfocrement 
of this right would, their Lo ps think, be barred after six years Article 120 of the Limita- 
tion Act, and if the beneficiary has allowed, this period to expire without suing, he cannot after- 


wards fllo a possessory suit, as until conveyance he is not the owner.” 
It follows that the suit is barred by limitation. 

The third question relates to the maintainability of the suit. The plaintiff 
sued to recover properties belonging to the old company. The company went into 
voluntary liquidation and was wound up. As already stated the oompany stood 
dissolved on Ist March, 1940 under section 209-H of the Indian Companies Act, 1913. 
No application: was made within 2 years to declare the dissolution to be void under 
section 243. Apart from section 243 the dissolution might possibly be set aside in a 
suit on the ground of fraud, but the plaintiffs failed to establish any fraud affecting the 
dissolution. The dissolution has put an end to tho existence of the company. In 
these ciroumstances, the appellant contends that all the properties and the rights of 
the old eier if any, have vested in the Government by escheat or as bona vacantia 
and tho plaintiffs cannot sue for the recovery of its properties. The plaintiffs dispute 
the right of the Government to take the properties by escheat or as bona vacantia, 
and they contend that on the dissolution of the old company, its assets have now 
vested in its shareholders.- 

The common law of England recognises the right of the Crown to take property 
by escheat or as bona vacantia. Escheat proper was the lord’s right of re-entry on 
real property held by a tenant dying intestate without lawful heirs. It was an inci- 
dent of feudal tenure and was based on the want of a tenant to perform the feudal 
services, see Halsbury’s Laws of England, volume 16, Article 830. On the tenant 
dying intestate without leaving any lawful heirs his éstate came to an end and the lord 
was in by his own right and not by way of succession or inheritance from the tenant, 
see Attorney-General of Ontario v. Andrew F. Mercer*. In most cases the land 
escheated to the Crown as the lord paramount, in view of the gradual olimination 
of intermediate or mesne lords since 1290. The Crown takes as bona vacantia goods 
inwhich no one else can claim a property. In Dyke v. Walford?,” it was said that “it 
is the right of the Crown to “ bona vacantia ” to property which has no other owner.” 
The right of the Crown to take as bona vacantia extends to personal property of every 
kind, seo. In re Wells, Swinburne-Hanham v. Howard.‘ Escheat of real property of 
an intestate dying without heirs was abolished in 1925 and the Crown now takes all 
his propeities as bona vacantia. On the dissolution of a company the Crown took 
its real property by escheat and its personal property as bona vacantia. Technical 
escheat of the property of a dissolved oompany was abolished in 1929 and now under 
section 354 of the English Companies Act, 1948 all the property and rights of a dis- 
solved company is deemed to be bona vacantia and accordingly belongs to the 
Crown. 


The right of the Government to take by escheat for. want of an heir or successor 
or as bona vacantia for want of a rightful owner has been recognised in our country 
for a long time. Statutes 16 and 17 Victoria, c. 95, section 27, an Act to provide for the 
Government of India asserted that: 

“all real and personal estate within the said territorles escheating or lapsing for want of an 

- heir or'succesgor, and all prope: ty within the sald territories devolving as bona vacantia for want 

of arightful owner, shall (as part of the revenues of India belong to the East India Company in 
trust for Her Majesty for the service of the Government of India.” è 


——— ees 


1. (1931) L.R. 58 I.A. 279:61 MLJ 78: 3. (18149) 5 Moore P. C. 434 (496): 13 BR. 
35 Cal. W N. 953. 557 ( ay 
2. LR 8 AC, 767 (T12) 4. L-R (1933) 1 Ch. 29 (49). 
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By section 54 of the Government of India Act, 1858 the existing provision was 
continued in force and was construed as referringto the Secretary of State in Council 
in place of the company. Section 20 (3) (4i) of the Government of India Act, 
1915 provided that the revenues of India received for His Majesty would 
inolude : : 

“all movable or immovable property in British India escheating or Japsing for want of an 
heir or successor, and all property in British India devolving as bona vacantia for want of a jright- 
owner.” ' ; 

Section 174 of the Government of India Act, 1935 provided : 

“ Subject as hereinafter provided a any property in: india accruing fo His Majesty by escheat 
or lapse or as bona vecantia for want of arightful owner, shall, it is Property situate ina 
Province vest in His for the of the Government of that province and shall in 
any other case vest in Majesty for the purpose of the Governent of the Federation.” 


Article 296 of the Constitution now provides :— 

“ Subject as hereinafter provided, any property in the territory of India which, if this Ccrsti- 
tution had not come into operation, would have accrued to His Majesty or, as the case may be, 
to the Ruler of an Indian State by escheat or , or as bona vacantia for want of a rightful cwner, 

i ae is property situate in a State, vest in such State, and shall, in any other case, vest in 
the on.” 

These enactments show that in this country the Government takes by escheat 
immovable as well as movable pro fot want of an heir or suceasor. In this 
country escheat is not based on artificial rules of oommon law and is not an incident 
of feudal tenure. It is an incident of sovereignty and rests on the principle of ulti- 
mate ownership by the State of all property within its jurisdiction. ‘“* Private owner- 
ship not existing, the State must be owner as ultimate lord”, see Collector of Masuli- 
patam v. C. Vencata Narainapah*. The rules of English feudal law relating to 
mesne lords are not applicable, and consequently the zamindar could not take by 
escheat the land of a tenant dying without heirs. The right of escheat belongs to 
the Government only, see Ranee Sonet Kowar v. Mirza Himmut Bahadoor*. The 
government has the right to take all property within its jurisdiction by escheat for 
want of an heir or successor and as bona vacantia for want of a rightful owner, see 
Bombay Dyeing and Manuafcturing Co. v. State of Bombay*, Legal Remembrancer v. 
Corporation of Calcutta‘, Consequently the pı of an intestate dying without 
leaving lawful heirs, and the property of a dissolved corporation passes to the 
Government by escheat or as bona yacantia. The property taken by escheat or as 
bona racantla belongs to the Government, subject to trusts and charges, if any, 
previously affecting it. : a 

As already stated, technical escheat of the real property of a dissolved company 
was abolished in England in 1929 and section 354 of the Co ies Act, 1948 now 

rovides that all property and rights of a dissolved oompany shall be deemed to be 
Pona pacantia and shall accordingly belong to the Crown. There was no statutory 
provision like section 354 before 1929. In the absence of such a provision, the 
Crown took the real property of a company dissolved before 1929 by escheat and its 
personal property as bona vacantia, except in 80 far as its right was cut down by statute 
see In re Wells®.- Likewise in this country, the Government tdok by escheat or as 
bona vacantia all the properties of a company dissolved under the Indian Companios 
Act, 1913,except insofar as its right was out down by that Act. P.B. Mukherjee, J., 
expressed a similar opinion In re U.N. MandaPs Estate". 


Aocordingly the shareholders or creditors of the dissolved company cannot 
maintain any action for recovery of its assets. No effective relief can be given in such 
action, as the oompany is not a party and the assets cannot be restored to its coffers. 
On this ground in Coxon v. Gorst1, an action by creditors for recovery of mon 
due to the dissolved company was dismissed, and In re Lewis and Smart Ltd. 





1. (1859-61) 8 MLA. 500, 525. 5. LR. 1933) 1 Ch. 29. 
@ (1875-76) LR. 3 I.A. 92, 101: I LR. 1 me 63 W.N 889 : AI.R. 1959 Cal. 493, 


Cal. 391. i 
3+ (1958) SCR 1122, 1146: (1958) S C.J. 1. LR (1801 2 Ch. 73. 

0. 2 (1954) 1 WLR 755: (1954)2 AUER. 
4. (1967) 2 S.C.R. 170, 204. 19. 
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it was held that a pending misfeasance summons abated on the dissolution of the 
company. 
The plaintiffs contention that the Properties of a dissolved company passed to 
-its shareholders is based upon American law, which is stated in American Juris- 
prudence, 2d, Corporations, article 1659 thus : iz 


E A from statutory sporio which frequently embody the following rule also, the 
equitable rule now followed in this country is that upon the dissolution of a co 


corporate debts. The inherent jurisdiction of equity over trusts embraces the power to 


o rassets of a dissolved corporation.” 

The subject of dissolution of corporations is discussed in articles 1628 to 1996 
of the book. The corporation is dissolved by a judgment of Court (article 1645). 
For the purpose of complete winding up of its affairs, statutes provide that even after 
dissolution the corporation shall continue to exist and may sue or be sued for a limited 
period, see articles 1662, 1668, 1669, 1671, 1673. Statutes also provide for appointment 
of a trustee for the dissolved Corporation and their effect is to convert its properties 
into a trust fund and to abrogate the common law rule of escheat, articles 1676, 
1677. The stock-holders of the dissolved corporation can accordingly maintain an 
action against the trustee for distribution of the surplus assets after payment of the 
debts of the corporation, see Bacon v. Rabertson}, 


The law in our country is very different. Here the winding up precedas the 
dissolution. There is no stautory provision vesting the properties of a dissolved 
company in a trustee or having the effect of abrogating the law of escheat. The 
share-holders or creditors of a dissolved company cannot be regarded as its heirs and 
successors. On dissolution of a company, its properties, if any, vest in the Govern- 
ment. In Coxen v. Gorst®, page 78, Chitty, J., summarily rejected the contention 
that a chose in action vested in a company passed on the dissolution to its creditors. 
Ho said : 


“This sup vesting in the creditors of the company’s choses in action is a mere fiction with 
nothing in statute to support, it, and is in the teeth of the provisions of the statute.” 


It follows that the plaintiffs are not entitled to maintain this suit. 


A question may arise whether the government takes the property of a dissolved 
insolvent company subject to a trust for payment of its debts, seo in this connection, 
In the matter of Chandabali S.S. Co.,* and In re Wells‘, at pages 38 and 50. But that 
question does not arise in the present case and we express no opinion on it. i 


In the result, C.A. No. 1174 of.1965 is allowed, the decree passed by the High 
Court is set aside and the decree by the Trial Court is restored. C.A. No. 
1935 of 1966 is dismissed There be no order as to costs in this Court and in the 
High Court, . 

K. G.S. C.A. No. 1174 of 1965 allowed ; 

C.A. No. 1935 of 1966 dismissed. 





1. i5 LawEd.499. 3. (1955-56) 60 C.W.N. 278. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH, V. RAMASWAMI AND A. N. Grover, JJ. 


Commissioner of Income-tax, Madras ... Appellant* 
v. ; , 
S. Chenniappa Mudaliar ... Respondent. 


Income-tax Act (XI of 1922), section 33 (4)—Tribunal—Appeal—Scope of powers— 
Rule enabling Tribunal to dismiss appeal for default of appearance of appellant 
—Whether ultra vires—Appellate Tribunal Rules (1946), rule 24 (as amended 
in 1948). 


On the date of hearing of the appeal which was finally fixed by the Tribunal 
after some adjournments, no one appeared-on behalf of the assesses nor was there 
any application for adjournment. Two days later, the Tribunal dismissed the appeal 
for default of appearance, purporting to do so under rule 24 of the Appellate 
Tribunal Rules, 1946, as amended in 1948. Five weeks after the disposal of the 
appeal, the assessee filed a petition before the Tribunal for the restoration of the 
appeal but that petition was rejected. On a reference under section 66 (2) of 
the Indian Income-tax Act, 1922, a Special Bench of the High Court held that rule 
24 of the Appellate Tribunal Rules, 1946, as amended in 1948 in so far it enables 

- tho dismissal of an appeal before the Tribunal for default of appearance of the 
- appellant was ultra vires as being in conflict with the provisions section 33 (4) 
of the Act. On appeal to the Supreme Court, 


Held, that rule 24 of the Appellate Tribunal, Rules, 1946, as amended in 1948, 
clearly comes into conflict with sub-section (4) of section 33 and in the event of 
ugnancy between the substantive provisions of the Act and a rule, it is the rule 
which must give way to the provisions of the Act. Therefore rule 24 was ultra 
vires. 


The scheme of the provisions of the Act relating to the Appe Tribunal is 
that it has to dispose of an ap by making such orders as it thi fit on the 
merits. It follows from the language of section 33 (4) and in particular the use 
of the word “ thereon ” that the Tribunal has to go into the correctness or other- 
wise of the points decided by the ental authorities in the light of-the sub- 
missions made by the appellant. is can only be done by giving a decision on 
the merits on questions of fact and law and not by morely disposing of the appeal 
on the ground that the pany concerned has failed to a r. The Tribunal is 
bound to give a proper decision on questions of fact as well as law which can only 
be done if the appeal is disposed of on the merits and not dismissed owing to the 
absence of the appellant. 

Appeal from the judgment and ‘Order dated the 30th April, 1964 of the 

Madras High Court in T.C. No. 194 of 1961 (Reference No. 74 of 1961).t 
~ D. Narasaraju, Senior Advocate (R.H. Dhebar, R.N. Sachthey and B.D. Sharma, 
Advocates, with him), for Appellant. 

R. Gopalakrishnan and R. Balasubramaniam, Advocates, for Respondent. 

‘The Judgment of the Court was delivered by 

Grover, J—This is an appeal by cortificate from a judgment of the Special 

Bench of the Madras High Court in which the sole question that has to be determined 
is whether rule 24 of the Appellate Tribunal Rules, 1946, insofar as it enables the 
Tribunal to dismiss an appeal for default of appearance was ultra vires the provision 
of section 33 of the Income-tax Act, 1922, hereinafter called the “ Act.” 

The facts which gave rise to the reference which was made to the High Court by 

tt Appellate Tribunal lio within a narrow compass. The assessoe owned 1674 
. 


* ÇA; No. 1015 of 1968. Yi ` 24th February, 1969. 
t (1964) 2 LT J. 148 : (1964) 53 LT.R. 323, 
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shares in Asher Textiles Ltd. and 9 out of 20 shares in Textile Corporation (Private) 
Ltd. at Tiruppur. The latter company was the managi agent of the Asher Textiles 
Ltd. Tho assesses was a joint managing director oF the Textile Corporation 
(Private) Ltd. along with one P.D. Asher. The assessee sold on 21st Docember, 
1954 his entire holding in two companies to Asher and somo of his relations. These 
sales resulted in a profit of Rs. 72,515 and Rs. 3,14,100 respectively. The Income-tax 
Officer assessed these amounts to tax for the assessment year 1956-57 under section . 
10 (5-A) of the Act as compensation earned for parting with the effective power of 
Management. The assessment was upheld by the Appellate Assistant Commissioner. 
The assessee appealed to the Appellate Tribunal. After some adjournments the 
appeal was finally fixed for hearing on 26th August, 1958. On that date no one was 
present on behalf of the assessee nor was there any application for an adjournment. 
On 28th August, 1958 the Tribunal dismissed the appeal for default of appearance. 
This the Tribunal a oi to do under Rule 24 of the Appellate Tribunal 
Rules, 1946 ag amen by notification dated 26th January, 1948. Five weeks 
after the disposal of the appeal the assessee filed a tition before the 
Appellate Tribunal praying for its restoration. It was sta inter alia, in that 
petition that it was owing to some misapprehension on the part of the assessee’s 
auditors at Coimbatore that the date of the hearing of the appeal was not intimated 
to the counsel at Madras who was convalescing there after a surgical operation. 
The Tribunal did not consider that there was sufficient cause for restoration and 
rejected the petition. The aasesses applied for a reference under section 66 (1) 
of the Act on two questions of law but that application was rejected by the Tribunal. 
The assesses approached the High Court under section 66 (2) of the and on Sth 
i See es tae ero cussions 
o matter was first heard by a Division Bench but owing to the validity of rule 24 
having been canvassed a special bench consisting of the Chief Justice and two judges 
was constituted. Tho Special Bench reframed the first question thua : 


‘ ety hether rule 24 of the Appellato Tribunal Rules, 1946, in so far as it enables the tribunal 
to dismiss an appeal for default of appearance, is ultra vires P’ 


The seoond question was : 


“ Whether on the facts and in the circumstances of the case the two sums of Rs. 72,515 and 
Rs. 3,14,100 were assessable to tax under section 10 (5-A) of the Income-tax Act ?” 

Rule 24 was framed under sub-section (8) of section 5A of the Act. This 
provision confers powers on the Appellate Tribunal to frame Rules regulating’ its 
own procedure. Section 5-A (8) reads : 

“Subject to the ooon of this Act, tha Appellate Tribunal shall have power to its 


own procedure, and the procedure of Benches of the Tribunalin all matters arising out of the 
of its functions, including the places at which the Benches shall hold their sittings.” 


The Appellate Tribunal first made certain Rulea which were published by means 
ofa notification dated Ist February, 1941. Rule 36 provided that the Tribunal 
shall determine the appeal on merits notwithstanding fact that the appellant did 
not choose to appear. The Tribunal was also empowered to restore an appeal which 
had been disposed of without hearing the appellant. The Rules made in 1941 were 
substituted by the Appellate Tribunal Rules, 1946 which were promulgated by means 
of Income-tax Appellate Tribunal Notification, dated 31st October, 1946. Rulo 24 
was in the following terms : 

“ Where da for bearing or any other to which the hearing be adjourned, 
Edge iin dnen toner Chto eee Te eee the Tribunal may, in its dis. 
cretion, either diamiss the appeal for default or may hearit ex parte." 


This rule was amended by means of a notification dated 26th January, 1948 
and it took the following shape : 
“ Where on the day fixed for hearing or other day to which the hearing may be adjourned 


the appellant does not appear when the is called onfor hearing, the Tribunal may dismias 
the appeal for default.’’ 


The rule contained no provision for restoring an appeal dismissed for default, 
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The Special Bench of the High Court noticed the previous history of rule 24 as 
also the terms in which it came to be framed after the passing of the Income-tax Act, 
1961 which enables the Tribunal, on its discretion, either to dismiss the appeal for 
default or to hear it ex parte in case of non-appearance of the parties and further 
enables the Tribunal to set aside the dismissal on sufficient cause being shown for 
non-& nes. After referring to various decided cases and examining the relevant 
provisions of the Act, the Special Bench summed up the position thus : 


“To sum up the position, the Appellate Tribunal Is the appointed machinery under the Act for 
finally deciding ons of factin ion to assessment of income-tax. a on co 
as it does of qual persons in law and accoutancy, makes it peculiarly to deal with 
OE tt di a case, whether there be assistance from the party or his counsel or not. Section 
bligesit to 


The giving of the opportunity only em hasises the character of the aut ee function performed 
by the Appellate Tribunal The fact that that o rtunity is not a’ ofina particular case, will 
not entitle the Tribunal not to decide the case. can be no decision of the case on its merits if 


the parties. Further, an adjudication 
on the merits of the case is essential to enable the High Court to perform its statutory duty and for the 


sopat on its merits, whether there be an appearance of the party before it or not. This was indeed 
rule when it was first promulgated in the year 1941. The rule in its present form, as amended 
in the 1948, in so far as as it enables the dismissal of an appeal before the Income-tax 
Appellato Tribunal for default of appearance of the appellant, will, therefore, be mitra vires, as being 


On behalf of the appellant it was urged that the powers of the Appellate Tribunal 
relating to an appeal are dorived from section 33 (4) as also from section 5-A (8) 
and the Rules made thereunder and when rule 24 cannot be said to be ultra vires 
the latter provision it cannot be impugned aa being repugnant to section 33 (4). 
There is nothing, either express or implied, in the language of section 33 (4) from 
which it could be held that the order of the Tribunal in an appeal must always be 
made on the merits. The decisions of the Allahabad, Madras and Punjab High 
Courts in Shri Bhagwan Radha Kishen v. Commissioner of Income-tax, U.P.,1 Ruyula 
Subha Rao ® others v. Commissioner of Income-tax, Madras? and Mangat Ram Kuthiala 
and others v. Commissioner of Income-tax, Punjab? have also been pressed in support 
of the appellant’s contention. Now section 5-A of tho Act appears in Chapter 2-A 
relating to the Appellate Tribunal. Sub-sections (1) to (4) provide for the constitu- 
tion of the Tribunal and the appointment of ita President and Members. Sub-sections 
(5) to (7) provide for the manner in which the benchea of the Tribunal have to 
function. Subsection (8) is to this effect : 


“Gubject to the provisions of this Act the Appellate Tribunal shall have the power to regulate 
its own procedure and the EE of benches of the Tribunal in all matters arising out of tho 
discharge of its functions including the places at which the Bench shall hold their sittings.” 


The powers,, functions and duties of the Appellate Tribunal are set out in sections 

28, 33, 35, 37, 48 and 66. For our purpose referenco may be made only to sections 
33 and 66. Subsections (1) and (2) of section 33 give a right to the assessee and the 
Commissioner to appeal to the Appellate Tribunal against the order passed by the 
Appellee Assistant Commissioner within sixty days of the communication of his 
order. Under sub-section (2-A) the Tribunal can admit an appeal after the expiry of 
sixty days if it is satisfied that there was sufficient cause for not presenting it within 
‘that period. Sub-section (3) lays down the formalities in the matter of the filing of 
an appeal. Subsection (4) is to the effect that the Appellate Tribunal, may, after 

giving both parties to the appeal an opportunity of being heard, pass such orders 

thereon as it thinks fit and shall communicate any such orders to the arsessee and to 

the Commissioner. Sub-section (5) deals with the changes to be made in the assess- 

ment as a result of the orders of the Appellate Tribunal. Sub-section (6) makes the 


1. (1982) BI-TR. 104 : (1952) AI.LJ. 351: 87: He 2 M.LJ. 26 : ALR. 1955 Mad. 39. 
-1952 All. 857. 3. (1960) 38 LT.R. 1: IL.R. (1959) Punj. 
2. (1955) 27LT.R. 164 : LLR. (1955) Mad. 2307. 





1) C.LT., MADRAS P. CHENNIAPPA MUDALIAR (Grover, J.). 93 


orders of the Tribunal on appeal final, the only saving being with reference to the 
provisions of section 66. Under that section the assessee or the Commissioner can 
require the Appellate Tribunal to refer to the High Court any question of law arising 
out of the order of the Appellate Tribunal and if the Tribunal refuses to state the case 
on the ground that no question of law arises the assessee or the Commissioner can, 
within the prescribed period, apply to the High Court and the High Court cen direct 
the Appellate Tribunal to state the cese end make a reference. It is unnecessery to 
refer to all the provisions of section 66 except to notice the power of the High Court 
a Ae the question of law which decision has to be implemented by the Appellate 
ribunal, 

Now rule 24 cannot be said to be ultra vires sub-section (8) of section S-A but 
what has to be essentially seen is whether it is repugnant to the provisions of section 
33 (4). The reasoning which prevailed with the Special Bench of the High Court, 
in the present case, was that under section 33 (4) the Tribunal is bound to dispose of 
the appeal on the merits, no matter whether the appellant is absent or not. Refe- 
rence in particular was made to the remedies,-namely, the provisions contained in 
section 66 relating to reference on questions of law and the further right of appeal to 
this Court under section 66-A if the case is certified to be fit one for appeal. The 
Special Bench found it difficult to accept by exercising the power to dismiss an 
appeal for default of appearance under rule 24, these remedies which were open to an 
aggrieved party could be defeated or rendered infructuous. The fact that there was 
no provision in rule 24 or any other Rule for restoring an appeal once it wes dis- 
missed for default was also considered weighty in the matter. The cases in which 
the validity of rule 24 hes been upheld may now be considered. In Shri Bhagwan 
Ridha Kishen v. Commissioner of Income-tax, U.P.1, the discussion on the question 
of validity of the rule is somewhat meagre. It was no doubt said that rule 24 did 
not in any way come into conflict with section 33 (4) but hardly any reasons were 
given in respect of that view. It was recognised that there was no specific rule em- 
powering the Tribunal to restore en appeal dismissed for default of appearance but 
it was observed that the Tribunal would have inherent jurisdiction to set aside such 
an order if satisfied with regard to the existence of a sufficient cause. According to 
Ravula Subha Rao and others vy. Commissioner of Income-tcx, Mcadras*, a vcry wide 
power was given to the Appellate Tribunal by section 33 (4) and it could pass 
any order which the circumstances of the cese required. It was immaterial whether 
the opportunity of being heard hed been availed of by the party or not. This pro- 
vision, it was held, did not make it obligatory for the Appellate Tribunal to dispose 
of the appealon merits. In this cse again there was hardly much discussion and the 
Allahabad decision was simply followed. In Mangat Ram Kuthiala and others V. 
Commissioner of Income-tcx, Punjab’, the points raised were different end arose in a 
petition filed under Articles 226 and 227 of the Constitution. It does not appear 
that the validity of rule 24 was ce.nvareed. 

The scheme of the Provisions of the Act releting to the Appellate Tribunal 
apparently is thet it has to dispose of en eppeal by making such orders as it thinks 
fit on the merits. It follows from the language of section 33 (4) and in particular 
the use of the word “‘ thereon ” thet the Tribunal has to go into the correctness or 
otherwise of the points decided by ths departmental authorities in the light of the 
submissions made by the appellant. This can only be done by giving a decision on 
the merits on questions of fact and law and not by merely disposing of the appeal 
on the ground that the party concerned hes failed to appear. As observed in 
`- A Mills Ltd. v. Commissioner of Income-tax, Central Bombay‘, the word 
“ thereon ” in section 33 (4) restricts the jurisdiction of the Tribunal to the subject- 
matter of the appeal and the words “‘ pess such orders as the Tribunal thinks fit” 
include all the powers(except possibly the power of enhencement)which are conferred 
upon the Appellate Assistant Commissioncr by section 31 of the Act. The provisions 





1. (P57 AI LJ. 351:2 LTR 104:ALR. 3 (1960)38 I.T.R. 1: LLR. (1959) Punj, 
1952 All. 857. 2307. 

2 LLR. (1955) Mad.87: (1955) 2 MLJ. 4. (1967) 11.TJ.98: (1967) 1S.CJ. 144: 
26: 27 LT.R. 164: A.I-R, 1955 Mad. 39. (1967) 63 LT.R. 232: ALR. 19678 C.455. ` 
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contained in section 66 about making a reference on questions of law to the High 
Court will be rendered nugatory if any such power is attributed to the Appellate 
Tribunal by which it can dismiss an appeal, which has otherwise been properly filed; 
for default without making any order thereon in accordance with section 33 (4). 
The position becomes quite simple when if it is remembered that the assessee or the 
Commissioner of Income-tex, if aggrieved by the orders of the Appellate Tribunal, 
can have resort only to the provisions of section 66. So far as the questions of fact 
are concerned the decision of the Tribunal is final and reference can be sought to the 

igh Court only on questions of law. The High Court exercises purely advisory 
jurisdiction and has no appellate or revisional powers. The edvisory jurisdiction can 
be exercised on a proper reference being made and that cannot be done unless the 
Tribunal itself has passed proper order under section 33 (4). It follows from all 
this that the Appellate Tribunal is bound to give a proper decision on questions of 
fact as well as law which can only be done if the appeal is disposed of on the merits 
and not dismissed owing to the absence of the appcllent. was laid down es far 
back as the year 1953 by S. R. Das, J. (as he then was) in Commissioner of Inccme-tax, 
Madras v. Mtt. Ar. S. PA Arunachalam Chettiar ', thet the jurisdiction of the Tribunal 
and of the High Court is conditional on there being an order by the Appellate Tribu- 
nal which may be said to be one under section 33 (4) and a question of law arising out 
of suchanorder. The Special Bench, in the present case, while examining this aspect 
appositely referred to the observations of Venkatarama Aiyar, J., in Commissioner 
of Income-tax, Bombayv.Scindia Stecm Navigation Co. Lid.*, indiceting the necccesity 
of the disposal of the appeal on the merits by the Appellate Tribunal. This is how 
the learned Judge had put the matter in the form of interrogation: 

“ How can it be said that the Tribunal should seek for adviceona question which it was 

not called upon to consider and in respect of which it had no opportunity of deciding whether 
the decision of the Court should be sought ?” 
. Thus looking at the substantive provisions of the Act there is no escape from 
the conclusion that under section 33 (4) the Appellate Tiibunal has to dispose of the 
appeal on the merits and cannot short-circuit the same by dismissing it for default of 
appearance. 

Now, although rule 24 provides for dismissal of an appeal for the failure of 
appellant to appear, the Rules at the material time did not contain-any provision for 
restoration of the appeal. Owing to this difficulty some of the High Courts had tried 
to find an inherent power in the Tribunal to set aside the order of. dismissal : 
[Vide Shri Bhagwan Kishen v. Commissioner of Incoms-tax, U.P.*, and Mangat 
Ram Kuthiala and others. v. Commissioner of Incoms-tax, Punjab*]. There is a 
conflict of opinion among the High Courts whether there is any inherent power 
to restore an appeal dismissed for default under the Civil Proccdure Code (Mulla, 
Civil Procedure Gode, Volume II, pages 1583, 1584). It is unnecessary to resolve 
that conflict in the present case. It is true that the Tribunal’s powers in dealing 
with appeals are of the widest amplitude and have, in some cases, been held similar 
to and identical with the powers of an appellate Court under the Civil Procedure 
Code. Assuming that for the aforesaid reasons the Appellate Tribunal is competent 
to set aside an order dismissing an appeal for default in exercise of its inherent power 
there are serious difficulties in upholding the validity of rule 24. It clearly comesinto 
conflict with sub-section (4) of section 33 and in the event of repugnancy between the 
substantive provisions of the Act and a ruleit is the rule which must give way to the 

rovisions of the Act. We would accordingly affirm the decision of the Special 

ch of the High Court and hold that the answer to the question which was refer- . 
red was rightly given in the affirmative. 

The appeal fails and it is dismissed with costs. 

T.K.K. : —_—— Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. Sman, V. RAMASWAMI AND À. N. Grover, JJ. 
Commissioner of Income-tax, Andhra Pradesh .. Appellant* 
. 7. ; 
A. Dharma Reddy (dead) by his Legal Representative ... Respondent. 


Income-tax Act (XI of 1922), sections 2 (4) and 24 (2) Gi)—Loss—Carry forward 
and set-off—Assessee, individual—Assessee, partner in several jirms—Two of 
which having a particular business—Loss in the first firm—Subsequent assessment 
year—Dissolution of first firm—Profits in the second firm—Loss in previous 
year—Carry forward and set-off—Allowable—Registered firm—Assessment— 
Partner. j ` 

Words and Phrases—“ Business”. 


Tho assesses is an individual whose only sources of income were his shares in 


sevoral partnership firms, two of which carried on tho business in bidi leaves. The. 


first firm was dissolved on 31st March, 1955, but the second one continued during 
the assessment year 1956-57. During the assessment year 1955-56 the assessee 
sustained a loss in the first firm, and there was a total loss in respect of all the 
businesses. During the assessment year 1956-57 the assesses earned a profit in 
the second firm and his total taxable income was assessed for that assessment year. 
As the assesses carried on the business in bidi leaves during that year he claimed 
that the loss sustained by him in the previous year, viz., assessment year 1955-56 
should be carried forward and set-off against his profit in the subsequent year 
1956-57 under section 24 (2) (ii) of the Income-tax Act. Tho Officer rejected the 
claim holding that the business in which loss was sustained originally has not 
been carried on in the relevant assessment year. The Appellate Commissioner, 
considering the difference in the constitution of the two firms, on the basis of 
number of partners, held that the business in which the loss was originally sus- 
tained could not be said to be continued during the assessment year 1956-57. 


The Tribunal in appeal allowed the set-off on the ground that tho assessee did. 


business in bidi leaves in the assessment year 1956-57. The High Court also 
answered the reference in favour of the assessee. The Revenue appealed. 


Held, that the assesses is entitled to carry forward and set-off as the business in 
which the loss had boen sustained by the assesseo when he was a partner of the 
‘first firm which was dissolved, continued to be carried on by him in partnership 
with other persons in the second firm during the assessment year. 


In order to get the benefit of section 24 (2) (H) of the Act especially after the 
amendment made by the Finance Act 1955, the assesses need not carry on the same 
business in the year of assessment. The change in the language of the provi- 
sion substituted by the amending Act is significant and all that the assessee has to 
show is that the business in which loss was originally sustained continued to be 
carried on by him in the assessment year. : 

The word “business” has boon defined in section 2 (4) of the Act as including 
any trade, commerce or manufacture or any advantage or concern in the nature 
of trade, commerce or manufacture. These words are of wide import, the under- 
lying idea being of continuous exercise of an activity. 

Held on facts : the assessee who carried on the business in bidi leaves apart from 
other businesses in the prior year as a partner of the dissolved firm, continued the 
business in the assessment year in question as a partner'in the second firm. Ho 
would be entitled to the set-off of the carried forward loss. f 

Also held ; whon the profits of a registered firm are ascertainod, the assesses, for 
purposes of paying tho tax, is not a registered firm but each partner of the fifm, 

— iene i eens eee eee 


* C.A. No. 1057 of 1966. - 19th February, 1969. 
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The identity of the business for the purpose of seotion 24 (2) (i) does not change 
by reason of the change in persons who carry on that business since it continued 
to be carried on by the same individual. 


Bilge, from the Judgment and Order dated the 17th April, 1964, of the Andhra 
Pradesh High Court in Case Reforred No. 48 of 1962. 


S. Mitra, Senior Advocate (R.N. Sachthey and B. D. Sharma, Advocates, with 
him), for Appellant. 


S.T. Desai, Senior Advocate, K. Jayaram, Advocate, with him, for Respondent. 


Tho Judgment of the Court was delivered by 

Grover, J.—This is an appeal by certificate from a judgment of the High Court 
of Andhra Pradesh answering the following question referred to it by the Tribunal 
arising out of the assessmont of the asseasee for the assessment year 1956-57 in the 
affirmative and in his favour: 

“ Whether the assessee is entitled under the provisions of section 24 (2) of the Act to set off his 
share of unabsorbed loss amounting to Rs 24,532 from the dissolved firm M/s. A. Dharma Reddi, 
Morthad, brought forward from the assessment year 1955-56 against his other business income for 
the assessment year 1956-57 ?” 


The assessee is an individual whose only sources of income were his shares in 
several partnership concerns.: Apart from the firms which carried on other busi- 
nesses there wore two firms which carried on the business in bidi leaves. The first 
was styled as M/s. A. Dharma Reddy, Morthad. The second firm was called 
A. Dharma Reddy & Co., Ditchpally. The first partnership was dissolved on 31st 
March, 1955 but tho second one continued during the assessment year 1956-57. 
During the assessment year 1955-56 the assessoe sustained a loss of Rs. 30,255 in 
the first firm. As he was carrying on several other businesses, after the necessary 
set off, the total losa sustained by him for that year came to Rs. 24,532. During the 
the assessment year 1956-57 the assesseo’a profit in the second firm was estimated 
at Rs.11,853 and his total taxable income was assessed at Rs. 28,758 for that assoss- 
ment year. As the assesses carried on the business in bidi leaves during that year 
he claimed that the loss sustained by him in the previous year, viz., assessment year 
1955-56 should be carried forward and set off against his profit in the subsequent 
year 1956-57 under section 24 (2) (t) of the Income-tax Act 1922, hereinafter called 
the “ Act.” The Income-tax Officer rejected the claim. His view was that the set off 
could be allowed only if the business, profession or vocation in which loss was origi- 
nally sustained continued to be carried on by the assessee during the relevant assess- 
ment year. According to him the business in which the losa of Rs. 30,255 had been- 
incurred had ceased to exist because of the dissolution of that firm on 31st March, 
1955. The Appellate Assistant Commissioner in appeal considered the constitution 
of the two firms. The first consisted of two partners in which originally the loss 
had occurred and which had ceased to exist in the relevant assessment year. Tho 
socond firm against whose income tho loss was sought to be set off consisted of 
four . Both the firms had filed separate returns and were assessed separatel 
for the assessment year 1955-56. The assessee had admitted ina letter, dated 16 
September, 1960 that the two firms had nothing to do with each other and there was 
no material to show that the business of the dissolved firm was taken over by the other- 
firm. The Appellate Assistant Commissioner, therefore, came to the conclusion 
that business in which the loss was originally sustained could not be said to have 
continued during the assessment year 1956-57. The assesses took the matter to the 
Income-tax Appellate Tribunal which upheld the contention of the assessee that the 
same business of bidi leaves continued during the assessment year. According to the 
Tribunal the assessee was carrying on two businesses in bidi leaves as partner in two 
different firms. One of these firms was dissolved but he continued to carry on the 
same business in conjunction with his co-partners in the year under appeal. The 

Court disposed of the matter in a fairly simple way. It was observed : 
“ When a firm carries on business it is a business carried on by the partners of that firm and 
the individual partners of the firm are assessed to tax. When the profits of a registered firm are 
ascertained the assessee, for the purpose of paying the tax, is not the registered firm, but each partner 
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only the mode of carrying on bum i 

leaves ‘Section 24 (2) (il) does not require that the business should be continued to be carried on 

wae i tab EE Aa s The ni cdi cee by that 

Oss Was o tho assesses. (0) con n prescri 

Clause is that tho same business must be continued to be carried on by * him’ (the assessee).’’ 
In order to dispose of the contentions of the learned Counsel for the Income-tax | 

Commissioner who is the appellant before us it is necessary to set out the relevant 

statutory provisions. Before the amendment made by the Finance Act of 1955 sec- 

tion 24 (2) was as follows :— 


head aed shall be carried forward to the following year and set off against the profits and 
gains if any, of tho assesses from the same business, profession or vocation of that year....... s 


_ Subsection (2) of section 24 was substituted by section 16 of the aforesaid 
Finance Act. The material Portion was in the following terms :— 

“(2) Where any assesses sustains a loss of profits or gains in any year, being a previous year 
not earlier than the previous year for the assessment for the year ending on the 31st day of March, 
1940, in any business, profession or vocation and the loss cannot be wholly set off under sub-sec’ 
tion (1), so much of the loss as is not set off or the whole loss where the assessee had no other head 
of income shall be carried forward to the following year, and 


GD oi bileswlos Ses hiee dale sv eivetanibamanesancrapaiwatte Pen? ceed a ndicdh wt 


(if) where the loss was sustained by him in any other business profession or vocation, it shall 
be set off against the profits and ins, if any, of any business, profession or vocation carried on by 
him in that year; provided that t business, profession or vocation in which the loss was originally 
sustained continued to be carried on by him in that year.” 


The arguments of the learned Counsel for the appellant are based mainly on the 
fact that the partners of the two firms were different although the assesses was a 
partner of both the firms. It is contended that since the first firm was dissolved on 
31st March, 1955 it could not be said that the business in which the loss was sustain- 
ed continued ‘to be carried on by the assessee during the assessment year 1956-57 
within the meaning of section 24 (2) (ii) of the Act. For getting the benefit under that 
section it was essential that the business in which the loss waa sustained should be con- 
tinued to be carried on for the assessment year in question. This means that the same 
Oonoern or partnership which carried on the business in the previous year should 
continue to function in the year of assessment. 


There is no warrant for the proposition but forward on behalf of the appellant 
that in order to get the benefit of section 24 (2) Gi) of the Act especially after the 


to carry on the same business but for the Purpose of the present case it is section 24 ) 

(ii) as it stood after the amendment which ig relevant and we fail to see on the plain 

language of the aforesaid provision how it could be held that the business in which 
S—13 
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the loss was originally sustained waa not continued during the asse: 
The word “ business” haa been defined in section 2 (4) of the / 
trade, commerce or manufacture or any advantage or concern m 
commerce or manufacture. Theso words are of wide import 
being of continuous exercise ofan activity. As pointed out by S.R 
was) in Narain Swadeshi Weaving Mills vy. Commissioner of Exce 
word “business” connotes, some real, substantial and systematic 
of activity or conduct with a set purpose. The systematic or 
activity of the assessee, in the prosent case, consisted of dealings : 
in bidi leaves. That business did not depend on the constitut 
firm through which it was carried on nor could it ‘come to an end 8 
carried on the same systematic or organised courso of activity 
The computation of a partner’s share in the firm’s profits is 
16 (1) (b). The proviso thereto lays down that if his share was 
such loss may be set off or carried forward and set off in accor 
sion of section 24. Under section 23 (5) when the assesseo is a i 
total income of the firmhas been assessed under sub-sections (1), 
may be, the total income of each partner of the firm including tl 
income, profits and gains of the previous year shall bo agsessed 
by him on the basis of such assessment shall be determined. Th 
says that if such share of any partner is a loss it shall bo set o 
income or carried forward and set off in accordance with the pre 
The High Court was right in saying that when the profits of 
ascertained, the assessee, for the purpose of paying tho tax,is n 
but each partner of that firm. Ina number of decided cases it ł 
identity of the business for the purpose of section 24 (2) (ii) does 
of the change in persons who carry on that business since it cc 
on by the same individual. The Korala High Court in Dwe 
Commissioner of Income-tax, Kerala’, held that where a regis! 
working at a loas waa dissolved and one of the partners contint 
as a sole proprietor he was ontitled to set off his share of the los 
against the profits accruing to him from the business as a sole pı 
High Court in S. Narain Singh v. Commissioner of Income-ta> 
with a case where an assesseo had taken certain liquor contrac 
business of sale of liquor in his individual name and sustained 
he carried on the same business with 10 other persons and sou 
vious losses against the profits made in the accounting year. Ri 
ing and construction of the words “same business” as they s 
before the amendment made by the Finance Act of 1955, it was 
was entitled to carry forward the losses for the previous year : 
against the sharo of his income of the registered firm during 
because the business in which the loss was sustained was the 
In both the above cases reference was made to the decisio: 
Court in Sitaram Motiram Jain v. Commissioner of Income-t 
assesseo had incurred losses in a business carried on by him 48 t 
a registered firm of which he was a agen took over that | 
concern. The question was whether he could have the losses i 
business which he carried on as the sole proprietor carried forw 
his share of the profits of the registered firm. After referring 
and section 23 (5) it was observed, what has to be determined in 
firm is’ the total income of each partner in the firm as the i 
assessed to tax and not the firm as such. A set off for loss w 
forward from the earlier years under the ptovisions of secti 
available to the individual partner who had suffered the loss 
partners of the firm or the firm. 
<0 ee_s_ _ 


1. (1954) 26 LTR 765, 773: (1955) 1 SGR. 3. ( I 
952: (1955) S.CJ. 30: ALR. 1953_8.C. 176 4, (1961) 43 LF 
2 (1963) 47 LTR 619. 5 i MO ES ‘ 


In our judgment there could be no manner of doubt that the business in which 
the loss had been sustained by the assessee when he was a partner of the first firm 
which was dissolved on 31st March, 1955 continued to be carried on by him in partner- 
ship with three other persons during the assessment year 1956-57, the business, as 
stated before, being of di dealing in or entering into contracts in respect of bidi leaves. 
The mode in which he carried on the business in bidi leaves was one of taking other 
persons as partners. He did-not stop doing that business i in the assessment year in 
question. 

The view taken by the High Court, in the present case, is unexcoptionzble and 
must be upheld. The appeal fails and it`is dismissed with costs. 


VS. a ` Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH, V. RAMASWAMLAND EN: Grover, JJ. 


N. V. Narendranath .. Appellant* 
y. t 
Commissioner of Wealth-tax, Andhra Pradesh .. Respondent. 


Wealth-tax Act (XXVII of 1957), pauses 3, 51) Gi) —Assessment—Sictus— Hindu 
male with wife and daughters—. recetved on paitition of joint femlh— 
Whether should be assessed as Puig or as Hindu undivided family. 


The appellant filed wealth-tax returns for the assessment years 1957-58, 1958- 
59 and 1959-60 in the status of a Hindu undivided femily. The appellant’s 
family during the material time consisted of himself, his wife end his two minor 
daughters and there was no other male member. The appellant claimed to 
be assessed in the status of a Hindu undivided family inesmuch zs the wealth 
returned consisted of ancestral property reccived or deemed to have been received 
by him on partition with his father and brothers. The Wealth-tax Officer did 
not accept the contention of the appellent end assessed him as 2n individual. 
The Appellate Assistant Commissioner confirmed the order but the Tribunal 
held that the appellant should be assessed in tho status of a Hindu undivided 
family. The High Court, on reference, held against the appellant. On appeal 
to Supreme Court, 


Held, that the status of the appellent wes rightly determined es that of a Hindu 
undivided family by the Tribunal. 


When a coparcener having a wife and two minor daughters and no con receives 
his share of the joint family properties on partition, such prcperty in the hands 
of the coparcener belongs to the Hindu undivided family of himself, his wife and 
minor daughters and cannot be zssessed as his individual property. 


The expression “Hindu undivided family” in the Wealth-tax Act is used in the 
sense in which a Hindu joint family is understood in the personal law of Hindus. 
Under the Hindu system of law a joint family may consist of a single male 
member and his wife and daughters and there is nothing in the scheme of the 
Wealth-tax Act to suggest that a Hindu undivided family as an assessable unit 
must consist of at least two male members. 


Appeals from the Judgment and Order dated the 30th November, 1964, of 
the Andhra Predcsh High Court in Case Referred No. 49 of 1962. t 

S. T. Desai, Senior Advocate (K. Jayaram, Advocate, with him), for 
Appellant (In all the Appeals). 

D. Narasaraju, Senior Advocate (G. C. Sharma, R. N. Sachthey and B. D. Sharma, 
Advocates, with him), for Repondae (In all the ’Appeals). é 


* CAs. Nos. 1477 to 1479 of 1968. 7th Maroh, 1969, 
t (1965) 2L-T.J. 429; (1963) 2 An. W.R. 321: 65 LT.R. 579. 





The Judgment of the Court was delivered by 


Ramaswami, J.—These appeals are brought by certificate from the judgment 
the nadia Pradesh High Court dated 30th November, 1964 in Reference Caso 
o. 49 of 1962. 


N. V. Rangarao, the father of the appellant, was the holder of an impartible 
estato called the ‘‘ Munogala Estate ” in the Krishna District in the State of Andhra 
Pradesh. This cstate was abolished under the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, and compensation under section 45 of the 
Act was paid severally to the appellant, his father and his brothers. Other pro- 
perties belonging to the joint family of the appellant, his father and brothers were 
also partitioned between them from time to time. The assets forming the subject 
of reference to the High Court consisted of investments made from the compen- 
sation amount received by the appellant in securities, shares etc., and also other 
assets such as deposits in banks. The appellant filed returns for the assessment 
years 1957-58, 1958-59 and 1959-60 in the status of a Hindu undivided family. 
The appellant’s family during the material time consisted of himself, his wife and 
his two minor daughters and there was no other male member. The appellant 
claimed to be assessed in the status of a Hindu undivided family inasmuch as the 
wealth returned consisted of ancestral property received or deemed to have been 
received by him on partition with his father and brother. The Wealth-tax Officer 
did not eccept the contention of the appellant and assessed him as an individual 
for the assessment years 1957-58, 1958-59 and 1959-60. On appeal to the Appellate 
Assistant Commissioner of Wealth-tax the finding thet he must be assessed as an 
individual was confirmed. The Income-tax Appellate Tribunal however on appeal 
by the appellant held that he should be assessed in the status of a Hindu undivided 
family. Thereupon, the Commissioner of Wealth-tex applied`to the Tribunal 
to state a case to the High Court under section 27 (1) of the Wealth-tax Act 
(XXVI of 1957) (hereinafter called the Act). The Tribunal accordingly referred 
the following question of law for the opinion of the High Court :— 

“ Whether the status of the assessee was rightly determined as Hindu undivided family.” 

The High Court disagreed with the view of the Appellate Tribunal and held 
that as the appellant’s family did not have any other male coparcener all the assets 
forming the subject-matter of the returns filed by the eppellant belonged to him 
as an individual and not to a Hindu undivided family. The High Court answered 
the question egainst the eppellant end in favour of the Commissioner of Wealth- 
tax. d 

It is necessary at this stage to set out the relevant provisions of the Act as they 
stood at the material time :— 

“ Section 2 :—In this Act, unless the context otherwise requires— 


i adt? ‘assets’ includes property of every description, movable or immovable, but does not 
nclude— 


(D) agricultural land and growing crops, grass or standing trees on such land ; 
(if) any bailding owned or occupied by a cultivator or receiver of rent or revenue out of agri- 
cultural land ; ' 
+ + + + * * * 
(if) animals : 
(iv) a right to any annuity in any case where the terms and conditions relating thereto pre- 
clude ths commutation of any portion thereof into a lump sum grant ; 


(v) aay interest in property where the interest is available to an assesseo for a period not 
exceeding six years ; 


+ + * * + * * 
m) ‘ast walth’ moans the amount by which the aggregate value computed in accordance 
with ts provisions of this Act of all the wherever located, belonging to the asseasee on the 


valuation date, including assets required to be included in his net wealth as on that date under this 
oo eines of the aggregate value of all the debts owed by the assesses on the valuation date 
o than, — ' ` 





I1] NARENDRANATH F. COMMR. OF W.T., AP. (Ramaswami, J.). 101 


(i) debts which under section 6 are not to be taken into account ; and 
(ii) debts which are secured on, or which have been incurred in relation to, any asset in 
respect of which wealth-tax ia not payable under this Act. 
* +4 k * k k * 


Section 3 : Charge of wealth-tax : Subject to the other provisions contained in this Act, there 
shall bo charged for overy financial year commencing on and from the first day of April, 1957, a tax 
(hereinafter referred to as wealth-tax) in respect of every individual, Hindu undivided family and 
company at the rate or rates specified in the Schedule. 


Section 5 : Exemption in respect of certain assets : 
(i) Woalth-tax shall not bo payable by an assesses in respect of the following assets and 
such assots shall not be Included in the net wealth of the assessee— 
+, + * + * + * 
li) the interest of the assessee in the coparcencery property of any Hindu undivided family’ 
of ch he is a member.” 

Under section 3 of the Wealth-tax Act not a Hindu coparcenery buta Hindu 
undivided family is one of the assessable legal entities. A Hindu joint family 
consists of all persons lineally descended from a common ancestor, and includes 
their wives and unmarried daughters. A Hindu coparcenary is a much narrower 
body than the Hindu joint family; it includes only those persons who acquire by 
birth an interest in the joint or coparcenary property, these being the sons, grand- 
sons and great grandsons of the holder of the joint property for the time being. 
In Kalyanji Vithaldas v. Commissioner of Income-tax 1, Sit George Rankin obeeived: 

“ The phrase ‘ Hindu undivided family ’is used in the statute with references, not to one school 
only of Hindus law, but to all schools ; and their Lordships think it a mistake in method to 


begin 
by over the wider phrase of the Act the words ‘ du coparcenary’, all the more that it is 
not possible to say on the face of the Act that no female can be a member.” 


The first question involved in this case is whether the status of the appellant 
was thatofa Hindu undivided family consisting of himself, his wife and his daughters. 
In our opinion, there is no warrant for the contention of the respondent that there 
must be at least two male members to form a Hindu undivided family as a taxable 
unit. The expression ‘‘ Hindu undivided family ” in the Wealth-tax Act is used 
in the sense in which a Hindu joint family is understood in the personal law of Hindus. 
Under the Hindu system of law a joint family may consist of a single male member 
and his wife and daughters and there is nothing in the scheme of the Wealth-tax 
Act to suggest that a Hindu undivided family as an assessable unit must consist 
of at least two male members. . 


The next question is whether the assets which came to the share of the appellant 
on partition ceased to bear the character of joint family properties and became the 
individual property in his hands. In this connection, a distinction must be drawn 
Een Go Ca of caren where ati aseraseests ht ta DS ieSe dia TEP of 
ancestral property held by him : (1) where property not originally joint is received 
by the assesseo and the question has to be asked whether it has acquired the character 
of a joint family property in the hands of the assessee, and (2) where the property 
already ERA i with the character of joint family property comes into hands 
of the assessee as a single coparcener and the question required to be considered 
is whether it has retained the character of joint family property in the hands of the 
assessed or is converted into absolute property of the assessee. In Kalyanji's 
case! there were six appeals presented before the Judicial Committee by six 
partners of the firm of M/s. Moolji Sicka & Co. viz., Moolji, Purshottam, Kalyanji, 
Chaturbhuj, Kanji and Sewdas. Moolji, Purushottam and Kalyanji each had a son 
or sons from whom he was not divided. It was found by the Appellate Tribunal 
thet the capital supplied by them to the partnership business belonged to them in 
their individual capacities and was their self-acquired property. Hence the income 
ot the firm which hed to be assessed to Har epee was the separate income of each 
of these partners. Chaturbhuj hed a wife and- daughter but no son. Kanj? and 
Sewdas, sons of Moolji, were married men but neither had a son. It was found 


1. (1937) SLT.R.90 : LR. 64 LA. 28 : (1937) 1 MLJ. 312 : ALR, 1937 P.C. 36, 





102 THE MADRAS LAW JOURNAL REFORTS—({SUPREME COURT). [1969 


by the Appellate Tribunal that Chaturbhuj, Kanji and Sewdas had received by gift 
from Moolji their respective share capital in the firm, that the share capital belonged 
to them in their individuel capacities and was self-acquired. Tho question at issue 
was whether the existence of a son and a wife or a wife and a daughter made the 
income of the partners the income of the Hindu undivided family rather than the 
income of the individual partner. The Judicial Committee held that though the 
income was from. an ancestral source, the fact that each partner had a 
wife or daughter did not make that income from ancestral source’ income of the 
Hindu undivided femily of the partner, his wife and daughter. 

Different considerations would be applicable, where property already impressed 
with the character of joint family Pope comes into the hands of a single copar- 
cener. The question to be asked in such a case is whether the property retains 
the character of joint family property or whether it sheds the character of joint 
family property and becomes the absolute property of the single coparcener. In 
Commissioner of Income-tax v. Gomedalii Takstmnin anna: the property was ancestral 
in the hands of the father and the son had ecquired an interest init by birth. There 
was a subsisting Hindu undivided family during the life-time of the father and 
that family did not come to.an end on his death. On these facts, the Bombay 
High Court held that the income received from the property was liable to super-tax 
as the income of the Hindu undivided family in the hands of the son who was the 
sole surviving male member of the Hindu undivided family in the. year of assess- 
ment. The reasoning was that the property from which income accrued originally 
belonged to a Hindu undivided family and on the death of the father it did not 
cease to be property of that Hindu undivided family but continued to belong to 
that Hindu undivided family and its income -in the hands of the son was, therefore, 
assessable as income of the Hindu undivided family. There was a vital distinction 
between the facts of this case and the facts in Kalyanji’s case*. This. distinction 
was not noticed by the Judicial Committee in Kalyanji’s case?, when it observed 
that the Bombay High Court “‘ arrived too readily at the conclusion that the incomes 
was the, income of the family.” When Gomadalli’s case1, was carried on appeal the 
Judicial Committee once again failed to notice the distinction and wrongly. reversed 
the decision of the Bombay High Court holding that the facts of the case were not 
materially different from the facts in Kalpanji’s case*, (See the decision of the Judicial 
Committee in Commissioner of Income-tax v. A. P. Swamy Gomadalli®). 


The recent decision of the Judicial Committee in Attorney-General of Ceylon v. 
A. R. Arunachalam Chettiar’ is important. One Arunachalam—Nattukottai 
Chettiar—and his son constituted a joint family governed by the Mitakshara school 
of Hindu law. The father and'son were domiciled in India and had trading and 
other interests in India, Ceylon and Far Eastern countries. The undivided son 
died in 1934 and Arunachalam became the sole surviving co er in the Hindu 
undivided family to which a number of female members belongtd. Arunachalam 
died in 1935 shortly after the Estate Ordinance No. 1 of 1938 came into operation 
in Ceylon. By section 73 of the Ordinance it was provided that'property passing 
on the death of a member of the Hindu undivided family was exempt from pay- 
ment of estate duty.. -On a claim to estate duty in respect of Arunachalam’s estate 
in Ceylon, the Judicial Committee held that Arunachalam was at his death a member 
of the Hindu undivided family, the same undivided family of which his son, when 
alive, was a member and of which the continuity was preserved after Arunachalam’s 
death by adoptions made by the widows of the family and since the undivided Hindu 
family continued to persist, the property in the hands of Arunachalam as a single 
coparcener was the property of the Hindu undivided family. The Judicial Com- 
mittee observed at page 543 of the Report :— i ‘ 
EEE though it may be correct to speak of him as the ‘owner’, yet it is still correct to 
describe that which he owns as the Joint family property. For his ownership is such that upon the 
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TIGR 9a SLTR.9 | (1931) 1 MLD 312: A IN AC. S40 + (1957 “304 

2. (1937) 5 9: ; è i : 3 WLR. ? 
GALA 28 ATR I9 PCW. O E (98 ALIR A EDD. Ea aie 


I] " NARENDRANATH J. COMMR:-OF W.T., AP. (Ramaswami, J). 103 


adoption of a son it assumes a different quality ; itis such, too, that female members of the family 
whose members may increase) have a right to maintenance out of it andin some circumstances, 
to a charge for maintenance uponit. And these are incidents which arise, notwithstanding Tis 
so-called owaRAND uai tee tie property has been and has not ceased to be joint family 
property. Once again their Lo rdahipe quote from tho Judgment of Gratiaen, J., ‘To my mind 
it would make a mockery of the un family system if this temporary” reduction of the 
opinar mni unit to a single individual were to convert what was previously joint property 
onging to an undivided family into Tae pepara e tat of the surviving coparcener ’ To 
thisit may be added that ıt would not ap lo to impart to the legislature the intention 
to discriminate, so long as the family tself subsists, between property in the hands of a single 
_ Coparcener and that in the hands of two or more coparceners. 

The Judicial Committee rejected the contention of the appellant that since 
a single coparcener hed full power over the property held by him, he must be held 
to be the absolute owner and observed that fact that he possesses a large power = 
pucnenon: ' 

.appears to their Lordships to be an irrelevant consideration. Letit NIN IE: 
his n rea oa ip uinoealleb o; that means no more than that he has in the circumst- 
ances the power to alienate joint family property. That is what it is until he alienates it and, if he 
does not alienate it, that is what it remains...... It is only by analysing the nature of the rights 
of the members of the undivided family, both those in being and those yet to be born, that it can 
be determined whether the family property can properly be described as ‘joint property’ of the 
undivided family.’’* 

The basis of the decision was that tho pomery aoa was the joint family 
property of the Hindu undivided family did not cease to be so because of tho 
“ temporary reduction of the coparcenary unit to a single individual.” The charac- 
ter of the property, viz., that it was the joint property of a Hindu undivided family 
remained the same. 


The same principle was applied: by this Court in Gowali Buddanna’s case.* 
In that case, one Buddappa, his wife, his two unmarried daughters and his un- 
married son, Buddanna, were members ofa Hindu undivided family. Buddappa 
died and after his death the question arose whether the income of the properties 
held by ‘Buddanna as the sole surviving coparcener was assessable as the indivi- 
dual income of Buddanna or as the income of the Hindu undivided family. It 
was held by this Court that since the property which came into the hands of 
Buddanna as the sole surviving coparcener was originally joint family pro 
it did not cease to belong to the joint family and income from it was PE ek in 
the hands of Buddanna as income of the Hindu undivided family. In the course 
of the judgment Shah, J. speaking for the Court examined the decision of the Judicial 
Committee in Kalyanji’s case? and Gomedalli’s case‘, and pointed out that there was 
a clear distinction between the two classes of cases: 


“ It may, however be recalled that In Kalyan Vithalas’s case*, the income assessed to tax be- 
longed separately to four out of six partners; o. of the remaining two it was from an ancestral source 
but the fact that each such partner had a wife or daughter did not make that income from an ances- 
tral source income of the undivided family of the partner, his wife and daughter. In Gomedalli 
Lakshminarayan’s case*, the pro from which income accrued belonged to a Hindu undivided 
family and effect of the of the father, Who, was a manager, was merely to invest the rights 


of a manager upon the son. The income from the „wasand continued to remain the in- 
Some of the undivided family. This distinction, w. ch a Vital pearing on the tetto falling toe 
, was not giyen effect to-by the Judicial Committeein A P. Swami Gomedalh’s case *”” 


At page 302 Shah, J., referred to the decision of the Judicial Committee in 
Arunachalam’s case’, and concluded as follows :— . 


A Proper of korton therefore, does not cease to belong to the family merely because the 


family is re coparcener who possesses which an owner of property may 
possess. In the casein hand the which yielded the era y Veloneedite to a Hindu 
undivided family. On the death of dappe, the which in a widow and females, 


born in the family was represented by Buddanne alone, the property still continued to belong 


1. (1953) 55 G-N L R. 496, 501. LLR. 59 Bom. 618: ALR. 1935 Bom. 412. 
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to that undivided family and Income received therefrom was taxable as income of the Hindu undi- 
vided family.” 


In the present case the property which is sought to be taxed in the hands of 
the appellant originally belonged to the Hindu undivided family belonging to 
the appellant, his father and his brothers. There were joint family properties of 
that Hindu undivided family when the partition took place between the appellant, 
his father and his brothers and these properties came to the share of the appellant 
and the question | lara ia for determination is whether they ceased to bear the 
character of joint family properties and became the absolute a aliae of the appel- 
lant. As pointed out by the Judicial Committee in Arunachalam’s case}, it is only by 
analysing the nature of the rights of the members of the undivided family, both those 
in being and those yet to be born, that it can be determined whether the family 

roperty can properly be described as “joint property of the undivided family.” 

pplying this test it is clear that, though in the absence of male issue the dividing 
coparcener may be properly described in a sense as the owner of the properties, 
that upon the adoption of a con or birth of a son to him, it would essume a different 
quality: It continues to be ancestral property in his hands as regards his male 
issue for their rights had already attached upon it and the partition only cuts off 
the claims of the dividing coparceners. ` The father and his male issue still remain 
joint. The same rule would apply even when a partition had been made before 
the birth of the male issue or before a son is adopted, for the share which is taken at 
a partition. by one of the coparceners is taken by him as representing his branch. 
Again the ownership of the dividing coparcener is such “‘ that female members’ of 
the family may have a right to maintenance out of it and in some circumstances to 
a charge for maintenance upon it”: See Arunachalam’s case!. It is evident that 
these are the incidents which arise because the properties have been and have not 
been ceased to be joint family properties. It 18 no doubt true that there was a 
partition between the assessee, his wife and minor daughters on the one hand and 
his father and brothers on the other hand. But the effect of partition did not affect 
the character of these properties which did not cease:to be joint family properties 
in the hands of the appellant. Our conclusion is that when a coparcener having a 
wife and two minor daughters and no son receives his share of the joint family 
properties on partition, such property in the hands of the coparcener belongs to 
the Hindu undivided family of himself, his wife and minor daughters and cannot 
be assessed as his individual property. It is clear that the present caso falls within 
the ratio of the decision of this Court in Gowall Buddanna’s case*, and the Appellate 
Tribunal was right in holding that the status of the respondent was that of a Hindu 
undivided family and not that of an individual. 


On behalfof the respondent reference was made to the decision of this Court in 
T. S. Srinivasan v. Commissioner of Income-tax*, and it was contended that the decision 
proceeded on the basis that property received by the coparcener on partition cannot 
be regarded as property of a Hindu undivided family if he has merely a wife or 
daughter and no son. It is therefore necessary to examine the material facts and 
find out what is the ratio decidend{ of that case. The appellant was a member 
of the Hindu undivided family with his father and brothers. As a result of partial 
partition of properties belonging to the Hindu undivided family the appellant 
received certain shares and with these shares as nucleus he acquired house properties, 
shares and deposits. His first son was born on 11th December, 1952, and it was 
common ground that the conception of the child must have taken place some time 
in March, 1952. For the assessment year 1953-54 the relevant accounting year 
being the financial year Ist April, 1952 to 3lst March, 1953, the appellant claimed 
that the income from the assets should be assessed in the hands of Hindu undi- 
vided family consisting of himself and his son which, according to him, hed come 
into existence in or about March, 1952 when the son wes-conceived. The Income- 
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tax Officer recognised the Hindu undivided family only from the date of the birth 
of the son, viz., 11th December, 1952 erid esseseed the income till 11th December, 
1952 in the hands of.the appellant as an individual. The Appellete Assitent Com- 
missioner and the Tribunal upheld this view on eppeal. Bcfore the High Court 
the question debzted was whether the Hindu undivided family came into existence 
in or about March, 1952 when the son was conceived and whether the assetsee 
could be assessed in the status of an individual for any part of the relevant eccounting 
year. The question was answered against the asserece by the High Court. The 
assessce appealed to this Court and the contention of the appellent was thet accord- 
ing to the doctrine of Hindu law a son conceived is in the same position es a son 
actually in existence. The argument wes rejected by this Court which held that 
the Hindu undivided family did not come into existence on the conception of the 
son as claimed by the appellant, but camo into. being when the ton was actuelly 
born. It was suggested on behalf of the respondent thet. the decision of this case 
must be taken to be implicitly, if not explicitly thi t there wes no. Hindu undivided 
family prior to the date of the birth of the son. But we do not think that any 
such implication can be raised. The case of the eppellent throughout the course 
of the proceedings wes that the Hindu undivided family cme into existence for 
the first time in or about March, 1952 when the son wes conccivcd and it wes not 
his case at any time that a Hindu undivided femily wes in cxitcnce prior.to the 
conception of the son. Indeed, it wes common ground betwccn the peities that 
there wes no Hindu undivided family in “existence prior to the conccption of the 
son. The only dispute was whether-tho Hindu undividicd femily ceme into 
existence for the first time when the son was conceived £8 claimed by the assessce 
or whether it came into existence when the con wes born zs Claimed by the Income- 
tax Department. The appellant relied on the doctrine of Hindu lew that the son 
conceived is in the same position as the son born end the respondent contended 
that this doctrine wes inapplicable. Thet wes the only question raiscd betore this 
Court which it was called upon to decide ¿nd which is in fact it decided. The 
question whether there wes in any event even without a on conceived or born, a 
Hindu undivided family consisting of the eppellant and his wife end whethcr the 
properties received on partition belonged to thet Hindu undivided family was 
neither raised nor argued before this Court which hed no occesion to consider it. 
The decision of T.S. Srinivasan's case1,his therefore no beering on the qucstion’ 
now presented for determination in the present cere. - 

For the reasons already expressed we hold thet the stetus of the appellant wes 
rightly determined es that of a Hindu undivided femily by the Income-tex Appel- 
late Tribunal and the question of law referrcd to the High Cowt must be answered 
in the affirmative and against the Commissioner of Woalth-tax. Thcte appeals 
are accordingly allowed with costs. One hearing fee. 

T.K.K. -c i l Appeals allowed, 

. THE SUPREME COURT OF INDIA. . >. 

(Civil Appellate Jurisdittion.) 
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Voleti Venkata Ramarao oe - ~. Appella * 

v. te 8 ` 
Kesaparagada Bhaskararao and others ` ae n. Respondents. 
Hindu Law—Adoption—Long lapse of tims and recognition as adopted son—Strongest presump- 

tion arises in favour of validity of adoption. : ; j 


Having regard to the long lapse of time and the recognition of Rajeswararao as 
the adopted son of Bhaskara Rao, the strongest presumption arises in favour of the 
validity of the adoption. The presumption in this case is very heavy considerjng 


1. (1966) 60 LTR. 36: (1966) 1LTJ.1 2 4S C.) 27 : (1966) 1 S.C.J. 105: A.LR. 1966 
(1966) 1 M.L J. (S.C.) 27: (1966)1 An.W.R. SC 984. . 


*C.A. No. 757 of 1963. ; 13th April, 1969. 
8—14 








106 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). l (1969 


that all the parties to the adoption and all those who could have given evidence in 

favour of its validity have passed away. The appellant has not rebutted this 
tion and has not shown that Seshamm: did not attain the age of discre- 

tion in May, 1904 and was not competent to mke the adoption. 


Appeal by Special Leave from the Judgment and Decree dated the 29th Novem- 
ber, 1960 of the Andhra Pradesh High Court in Appeal No. 261 of 1956.* 

M.C. Chegla, Senior Advocate (R, Thiagarajan, Advocate for T. Satyanarayana, 
Advocate, with him), for Appellant. ‘ 

M. Suryanarayanamurthy and K. Jayaram, Advocates, for Respondents Nos.1, 4 to 
6, 9 to 11, 13, 17, 25, 26, 29, 39, 42, 45, 47, 55 to 57, 59, 63 and 64, 

The Judgment of the Court was delivered by i 

Bachawat, 7.—This dispute relates to the succession to the immovable properties 
of late Bhaskara Rao, a Brahmin karnam, who died on 29th November 1903 without 
issuc, but leaving a widow. The suit was instituted on 15.h April, 1953 by the appel- 
lant claiming to be the nearest heir of Bhaskara Rao for recovery of possession of the 
properties. The case of the contesting defendants is that Bhaskara Rao executed a 
illon 29th November, 1903 authorising his widow Seshamma to adopt a son, that 
pursuant to such authority she adopted Rajeswararao in or about ay, 1904 that 
Rajeswararao died in 1950 and that first defendant is his adopted son. The Courts 
below concurrently found in favour of the defendants on all the points. They held 
that (1) Bhaskara Rao duly executed the will dated 29th November, 1903; (2) his 
widow Seshamma in fact adopted Rajeswararao inor about May, 1904 and the re- 
quisite ceremonies of adoption were performed. These findings of act are no longer 
challenged. 


The trial Court held that at the time of adoption Seshamma wes about 14 yerrs 
of age. The Higa Courtheld that having regard to the lapse of time there was a 
strong presumption that Seshammi had attained the usual age of discretion at the 
time of the adoption, that the presumption had not been rebutted and that the adop- 
tion was valid. . ‘ 

M.G. Chagls argued that in May, 1904 Seshamm1 had not attained the age of 

discretion and was not competent to mike the adoption He relied on the following 
passage in Mulla’s Principles of Hindu Law 13th Ed,. article 465, page 491 :— 

“A minor widow may adopt in the same circumstances as an adult widow, 
provided she has attained the age of diszretion and is able to form an independent 
Judgment in selecting the boy to be adopted. According to Beng:1 writers the 
age of discretion is reiched at the beginning of the sixteenth year ; according to 
Benaras writers, at the end of the sixteenth year. The former view was taken ina 
recent Madras case. ’’ 

Now there is no clear evidence on the question of Seshammy’s age in May, 1904. 

The plint said that she was then 10 years orage. One of the written statements said 
that she was about 15 yearsold, Exhibit A-2 an extract from the register of deaths 
suggests that she was then aged about 14 years, In Exhibit A-7 dated 25th March 
1907, Exhibit B-5 dated 2nd May, 1907, Exhibit B-110 dated 25th April, 1909, Exhibit 
B-7, dated 1st November, 1911, Exhibit B-22 dited 15:b November, 1911, Exhibits 
A-11 and A-12 dated 17th November, 1911, she was described asa minor. But Exhibit 
B-138 dated 9th August, 1910, described her as a major. The evidence of D.W, 2 
suggests that she was about 15 years old at the time of adoption. The evidence of 
D.W. 3 fixes her age at about 17 years in or about 1903. Evidence was adduced to 
showthatshe married in 1898 whenshe was 11 or 12 years old. The appellant made no 
attempt to produce the certified copy of the register of births which would have shown 
her exact age. The adoption was'mide in May, 1904. Tt was challenged in 1953 
after a lapse of about 50 yeirs. The long delay in filing the suit is not sxtisfactorily 
explained. A declaratory sui. challenging the adoption could have been filed soon 
afte? the adoption. Rajeswararao died in 1950, Seshamma died on 2nd October, 1952. 
During his life time Rajeswararao was recognised by every member of the family 
ee 
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as the adopted son of Bhaskara Rao. He was registered as karnam and acted as such 
till his death. Under Exhibit B-12 dated 19th November, 1937 the plaintiff’s mother 
Kamappa purchased a property from Rajeswararao wherein he was described as the 
adopted son of Bhaskara Rao. Having regard to the long lapse of time and the re- 
cognition of Rajeswararao as the adopted son of Bhaskara Rao, the strongest pre- 
sumption arises in favour of the validity of the adoption. The law on this point 
is correctly stated in Mulla’s Hindu Law, 13th Edn., Article 512, page 519.— 

“ But when there is a lapse of 55 years between the adoption and its being ques- 
tioned, every allowance for the absence of evidence to prove such fact must be 
favourably entertained. It stands to reason that after a very long term of years, 
and a variety-of transactions, of open life and conduct upon the footing that the 
adoption was a valid act, the burden must rest heavily upon him who challenges its 
validity,” See also Venk ataseetarama Chandra Row v. Kanch Marthi Raju 


The presumption in this care is very heavy considering thet all the parties to che adop= 
tion and all those who could have given evidence in favour of its validity have passed 
away. ‘The appellant has not rebutted this presumption and has not shown that 
Seshamma did not attain the age of discretion in May, 1904 and was not competent 
to make the adoption. The Courts below rightly found in favour of the factum 
validity of the adoption. There is no merit in this appeal, ; 
` The appeal is dismissed with costs. : - 
8.V.J. ao f Appeal dismissed, 
d : 
THE SUPREME COURT OF INDIA. . 
(Civil Appellate Jurisdiction:) 
PRESENT :—S. M. Srn, R. S. BaomawaT and K. S. Hznak, JJ. 
M. L. Abdul Jebbar Sahib (in all the Appeals) ©.. Appellants * 


D. ; 
H. Venkata Sastri & Sons and others, etc. .. Respondents. 
Transfer of Property Act (IV of 1882), sections 3, 59 and 100—Deed purporting to creates a 
charge on immovable property—lf should be attested by two wiinesses—Attestation— 
- Meaning of —Identifying witness or registering officer —Whsn could be attesting witness. 
Charge over immovable property how created — Dud creating chargs—If should be attested 
by witnesses. . Í us 
Words and Phrases—Attested—Meaning of. 
Practice—Decres creating charge—Construction of. 
Section 100 of the Transfer of Property Act does not prescribe any particular 
mode of creating a charge. ` The amendment of the section by Act XX of 1929 
which applies all the provisions relating to a simple’ mortgage to a charge also, 
does not and was not intended to prescribe any particular mode for the creation 
ofa charge. The object of the amendment is only to make it clear that the rights 
and liabi ities of the parties in case of a charge shall so far as may be, the same as 
. the rights and liabilities of the parties to a simple mortgage. 
Section 100 of the Transfer of Property Act consists of two parts. The first 
part concerns the creation of a charge over immoveable property and no restric- 
` “tion is put on the manner in which a charge can be made. When such a charge 
has been created the second part comes into play, viz. that all the provisions 
applicable to a simple morigige shall, so far as miy be, apply to such charge. The 
- second part does not address itself to the question of creation of a charge. It 
does not attract the provisions of section 59 of the Transfer of Property. Act relat- 
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ing to the creation of a mortgage. Further, the basic’assumption of a doctrine 
notice enunciated in section 3 of the Transfer of Property Act implies that a charge 
can beumade without any writing. . The Registration Act no doubt provides for 
compulsory registration of a non-testamentary instrument creating a charge of 
the value of Rs. 100 or upwards. But there is no provision of law which requires 
that an instrument cresting a charge must be attested by witnesses. 


Hence an instrument creating å charge over immovable property, though it 
~ may have to be-registered under the Registration Act, need not be attested by two 
' witnesses as required in case of mortgage deeds. 


To attest is to bear witness to a fact. The essential conditions of a valid attesta- 
tion under section 3 of the Transfer of Property Act are (1) two or more witnesses 
have seen the executant sign the instrument or have received from him a personal 
acknowledgment of his signature. (2) With a view to attest or bear witness 
to this fact each of them has signed the instrument in the presence of the executant. 
It is therefore essential that the witness, should have put his signature animo 
atisstandt.. Ifa person puts his signature on the instrument for some other purpose 
-é.g., to certify that he is a scribe or an identifier Sone officer he is not an 
- attesting witness. The attesting witness must subscribe with the intention that 

the subscription made should be complete attestation of it and evidence is admissi- 

ble to show whether such was the intention or not. Prima facie a registering 
officer puts his signature on the document registered by him in discharge of his 
statutory duty under section 59 of the Registration Act and not for the purpose of 
attesting it. Likewise an identifying witness puts his signature on the document 
to authenticate that he has identified the executant. The ‘scribe’ puts his sig- 
nature only for the purpose of authenticating that he was the scribe. ey cannot 
therefore be regarded as attesting witnesses as their signatures were not put arimo 


e 


Vesrappa Chattiar v. Subramania, (1929) L.L.R.52 Mad. 123 :55 M.L. J.794 Ref. 


Shoia Rao v. Shanmugasundarswami, I.L.R. (1940) Mad. 306 : (1940) 1 M.L.J. 
922; Viswauadhany, Menon, I.L.R. (1939) Mad. 199:(1939) 1 M.L.J. 185 not good law. 


` Baburao v. Narayan, I.L.R. (1949) Nag. 802, Foll. - 


Abinash. Chandra Bidyanidhi Bhattacharya-v. Dasrath Malo, A.I.R. 1955 S.C. 346 ; 
Girja Dath v. Gengotri, (1929) I.L.R. 56 Cal. 598, Ref. 


‘Where a decree of Court declared that the security bond executed prior to the 
decree by the defendant will enure for the benefit of the decree-holder as a cha 
for the decretal amount, it clearly gives the decree-holderliberty to apply for a 
of the properties for realisation of the decree amount. There is no ie to amend 
the plaint by adding a prayer for enforcement of the charge in such cases. The 

‘failure to ask for an amendment of the plaint is only an irregularity and cannot 
affect the construction of the decree. : F Sa 


, Jurisdiction-of Court to pess a decree for sale of properties outside the local 
limits of its ordinary original jurisdiction—Terminal jurisdiction—When could 

-~ be questioned—If could be waived—Questions—Left open. : 

Appeals by Special Leave from the Judgment and Order, dated the 28th July, 
1961 of the Madras ‘High Court in O.S.A. Nos. 65, 70 and 71 of 1956.t 

K. N. Balasubramaniam and R. Thiagarajan; Advocates, for Appellant (In all the 
Appeals). se ae i i 

R. Gopalakrishnan, Advocate, for Respondents Nos. 2 to 4 (in C.A, No. 272.of 


1966), Respondents Nos. 1 and 2 (In G.A. No. 273 of 1966) and Respondent No. 1 
tlir C.A. No. 274 of 1966). : ; 





+H. Venkata Sastri & Sons v. Rahilha Bi, A.IR.19%2 Mad.111 (FB.). 
ILR. (1962) Mad. $ : (1961) 2 M.LJ. 78 ; : 
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The Judgment of the Court was delivered by 


Bachawat, 7.—On 23rd February, 1953 the appellant instituted G.S. No. 56 of 
1953 on the Original Side of the Madras High Court under the summary procedure 
of Order 7 of the Original Side Rules against Hajee Ahmed Batcha claimmg a decree 
for Rs. 40,556-1-2 and Rs, 8,327-12-9 suid to be due under two promissory notes 
executed by Hajee Ahmed Batcha. On 9th March, 1953, Hajee Ahmed Batcha 
obtained leave to defend the suit on condition of his furnishing the security for a 
sum of Rs. 50,000 to the satisfaction of the Registrar of the High Court. On 26th 
March, 1953 Hajee Ahmed Batcha executed a security bond in favour of the Registrar 
of the Madras High Court charging several immovable properties for payment of 
Rs. 50,000. The condition of the bond was that if he paid to the appellant the 
amount of any decree that might be passed in the aforesaid suit the bond would be 
void and of no effect and that otherwise it would remain in full force. The bond 
was aites.ed by B. Somnath Rao. It was also signed by K. S. Nara Iyer, Advo- 
cate, who explained the document to Hajee Ahmed Batcha and identified lim. 
All the properties charged by the bond are outside the local limits of the ordinary 
original jurisdiction of the Madras High Court. The document was presented for 
registration on 29th March, 1953 and was registered by D. W. Kittoo, the Sub- 
Registrar of Madras-Chingleput District. Before the Sub-Registrar, Hajee Ahmed 
Batcha admitted execution of the document and was identified by Scnkaranarayan. 
and Kaki Abdul Aziz. The identifying witnesses as also the Sub-Registrar si 
the document. Hajee Ahmed Batcha died on 14th February, 1954 and his legal 
representatives were substituted in his place in C.S. No. 56 of 1953. On 19th March, 
1954 Ramaswami, J. passed a decree for Rs. 49,891-13-0 with interest and costs 
and directed payment of the decretal amount on or before 20th April, 1954. While 
Passing the decree, he observed :—  - 

_ “ It is ‘stated that the defendanthas executed a security bond in respect of their 
immovable properties when they obtained leave to defend and this will stand 
enured to the benefit of the decree-holder as a charge for the decree amount.” 

Clauses (3) and (4) of the formal decree provided :— 


“ (3) that the security bond executed in respect of their immovable pro- 


` perties by defendants 2 to 4 in pursuance of the order, dated 9th March, 1953 in- 


Application No. 797 of 1953 shall stend enured to the benefit of the plaintiff as a 
charge for the amounts mentioned in clause (1) sbra: `’ 


(4) that in default of defendants 2 to 4 paying the amount mentioned in 
clause (1) supra on or before the date mentioned in clause (2) supra the plaintiff 
shall be at liberty to apply for the appointment of Commissioners for sale of the 

~ aforesaid properties.” — 


The appellant filed an application for (a) making absolute the charge decree, 
dated 31st March, 1954 and directing sale of the properties ; and (b) appointment 
of Commissioners for selling them. On 23rd April, 1954 the Court allowed the 
application, appointed Commissioners for selling of the properites and directed 
that the relevant title deeds and security bond be handed over to the Commissioners. 
The Commissioners sold the properties on 29th and 30th May, 1954. The sales 
were confirmed and the sale proceeds were deposited in Court on 2nd July, 1954. . 


All the three respondents are simple monéy creditors of Hajee Ahmed Batcha, 
The respondents Venk»ta Sastri & Sons filed O.S. No. 13 of 1953 in’ the Sub-Court, 
Vellore, and obtained a decree for Rs. 5,500 on 27th March, 1953. Respondent 
H. R. Gowremmia instituted O.S. No. 14 of 1953 in the same Court and obtained a 
money decree on 14th April, 1953. The two decree-holders filed applications for 
execution of their respective decrees. One Rama Sastri predecessors of respondents 
H. R. Chidambara Sastri and H R. Gopal Krishna Sastri obtained a money decree 
against Hajee Ahmed Batcha in O.S. No. 364 of 1951/52 in the Court of the Digrict 
Munsiff, Shimoga, got the decree transferred for execution through the Court of the 
District Munsiff, Vellore, and filed an application for execution in that Court. 
On 7th June, 1954 the aforesaid respondents filed applications in the Madras High 
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Court for (i) transfer of their execution petitions pending in the Vellore Courts to 
the file of the High Court and (ii) an order for rateable distribution of the assets 
ized in execution of the decree passed in favour of the appellant in G.S. No. 56 
of 1953. The appellant opposed the applications and contended that as the pro- 
| perties wére charged for the payment of his decretal amount, the sile proceeds were 
not available for rateable distribution amongst simple money creditors. The respon- - 
i dents contended that the security bond was invalid as it was not attested by two wit- 
' esses and that the decree passed in C.S. No. 56 of 1953 did not create any charge. 
f Balakrishna Ayyar, J. dismissed all the applications as also execution petitions 
filed by the respondents. He held that the decree in C.S. No. 56 of 1953 did not 
create a charge on the properties. But following the decision in Veerappa Chettiar v. 
Subramania! he held that the security bond was sufficiently attested by the Sub- 
i Registrar and the identifying witnesses. The respondents filed appeals against the 
orders. On 28th March, 1958 the Divisional Bench hearing the appeals referred 
to a Full Bench the following question : f 
i - “Whether the decision in Veerappa Chettiar v. Subramania Iyer’, requires re- 
consideration.”’ f i : 


The Full Bench held : 


- “In out opinion, such signatures of the registering officer and the identifying 
witnesses endorsed on a mortgage document can be treated as those of attesting 
. witnesses if (1) the signatories are those who have seen the execution or received 
a personal acknowledgment from the executant of his having executed the docu-" 
ment, (2) they sign their names in the presence of the executant and (3) while 
so doirig they had the animus to attest. The mere presence of the signatures of 
the registering officer or the identifying witnesses on the registration endorse- 
ments would not by themselves be sufficient to satisfy the requirements of.a valid 
i attestation ; but it would be competent for the parties to show by evidence that 
any e all of these persons did in fact intend to and did sign as attesting witness 
as 3 _ S 7 3 è 
The Full Bench held? that the decision in Veerappa Chettiar’s case? can be 
held to be correct to this limited extent only and not otherwise. At the final hearing 
of the appeals, the Divisional Bench held that (1) a charge by act of parties could 
be‘created only by a document registered and attested by two witnesses ; (2) the 
security bond was not attested by two witnesses and was therefore invalid ; (3) the 
decree in C.S. No 56 of 1953 should be construed as containing nothing more than 
a recital of the fact of there having been a security bond in favour of the plaintiff ; 
and the sale in execution of the decree must be regarded as a sale in execution of a 
money decree ; and (4) the ndents were entitled to an order for rateable 
distribution. Accordingly, the -Divisional Bench allowed the appeals, directed 
attachment of the sale proceeds and declared that the respondents were entitled to 
rateable distribution along with the appellant. The present appeals have been filed 
after obtaining Special Leave from this Court. A 
The following questions arise in these appeals : (1) Is the security bond attested 
by two witnesses ; (2) if notis itinvalid ? (3) does the decree in C.S. No. 
56 of 1953 direct sale of the properties for the discharge of a charge thereon, and 
| (4) are the respondents entitled to rateable distribution of the assets held by Court ? 
As to the first question, it is not the case of the appellant that K. S. JEE A Iyer 
' is an attesting witness. The contention is that the Sub-Régistrar D. W. Kittoo and 
i the identifying witnesses Senkiranarayana and Kaki Abdul Aziz attested the docu- 
ment.: In our opinion, the High Court rightly rejected this contention. 
Section 3 of the Transfer of Property Act gives the definition of the word “‘ attest- 
ed” and is in these words :— , f 
.e ‘Attested ’, in relation to an instrument, means and shall be deemed to have 
i - meant attested by two or more witnesses cach of whom has been the executant 
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sign or affix his mark to the instrument, or has seen some other person sign the 
instrument in the presence and by the direction of the executant, or has received 
from the executant a personal acknowledgment of his signature or mirk, or of the 
signsture of such other person, and each of whom has signed the instrpment in 
the presence of the executant ; but it shall not be necessary that more than one 
of such witnesses shall have been present at the same time and no particular form 
of attestation shall be necessary.” f 


It is to be noticed that the word “‘ attested ”’, the thing to be defined, occurs as part 
Of the definition itself. To attest is to bear witness toa fact. Briefly put, the essen- 
tial conditions of a valid attestation under section 3 are : (1) two or more witnesses 
have seen the executant sign the instrument or have received from him a personal 
acknowledgment of his signature ; (2) with a view to attest or to bear witness to 
this fact each of them has signed the instrument in the presence of the executant. 
It is essential that the witness should have put his signature animo attestandt, that is, 
for the purpose of attesting that he has seen the executant sign or has received from 
him a personal acknowledgment of his signature. If a person puts his signature 
on the document for some other purpose, s.g., to certify that he is a scribe or an 
identifier or a registering officer, he is not an attesting witness. 

“In every case the Court must be satisfied that the names were written animo 
attestandt”’, see Farman on Wills, 8th Edn, 137. Evidence is admissible to show whether 
the witness had the intention to attest. ‘‘ The attesting witnesses must subscribe 
with the intention that the subscription made should be complete attestation of the 
will, and evidence is admissible to show whether such was the intention or not, ”” 
see Theobald on Wills, 12th Edn. page 129. In Guja Datt v. Gangotri! the Court held 
that the two persons who had idnentified the testator at the time of the registration 
of the will and had appended their signatures at the foot of the endorsement by the 
prs were not attesting witnesses as their signatures were not put “‘ animo 

1”. In Abinash Chandra Bidpanidhi Bhattacharya v. Dasrath Malot it was held 
that a person who had put his name under the word “ scribe’? was not an attesting 
witness as he had put his signature only for the purpose of authenticating that he 
was a “scribe”, In Shiam Sundar Singh v. Jagannath Singh? the Privy Council held 
that the legatees who had put their signatures on the will in token of their consent to 
its execution werc not attesting witnesses and were not disqu2lified frorn taking as 
legatees. í f ` 


The Indian Registratia Act, 1908 lays down a detailed procedure for-registra- 
tion of documents., The registering officer is under a duty to enquire whether the 
document is executed by the person by whom it purports to have been executed and 
to satisfy himself as to the identity of the executant. [section 34 (3).] He can register 
the document if he is sitisfied about the identity of the person executing the docu- 
ment and if that person admits execution, [section 35 (1) ]. The signatures of the 
executant and of every person examined with reference to the document are endorsed 
on the document [section 58]. The registering officer is required to affix the date 
and his signature to the endorsements (section 59]. Prima facie, the registering 
officer puts his signature on the document in discharge of his statutory duty under 
section 59 and not for the purpose of attesting it or certifying that he has received 
from the executant a personal acknowledgment of his signature. - 


‘The evidence does not show that the registering officer D. W. Kittoo put his 
signature on the document with the intention of attesting it. Nor is it proved that 
he signed the document in the presence of the executant. In these circumstances 
he cannot be regarded as an attesting witness, ste Surendra Bahadur Singh v. Thakur 
Behari Singh. Likewise the identifying witnesses Senakiranarayana and Kaki 
Abdul Aziz put their signatures on the document to authenticate the fact that they 
had identified the executant. It is not shown that they put their signatures for the 
purpose of attesting the document. They cannot therefore be regarded as attesting 
witnesses, 
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It is common case that B. Somnath Rao attested the document. It follows that 
the document was attested by one witness only. 


As to the second question, the argument on behalf of the respondents is that 
section 100 of the Transfer of Property Act; attracts section 59 and that a charge can 
be created only by a document signed. registered and attested ‘by two witnesses in 
accordance with section 59 where the principal money secured is Rs. 100 or upwards. 
The High Court accepted this contention following its earlier decisions in Viswanathan 
v. Menon! and Shiva Rao v. Shanmugasundaraswzmi* and held that the security bond 
was invalid as it was attested by one witness only. Weare unable to agree with 
this opinion, Section 100 is in these terms :— 

“ Where immovable property of one person is by act of parties or operation of 
law made security for the payment of money to another, and the transaction does 
not amount to a mortgage, the latter person is said to have a charge on the pro- 
perty ; and all the provisions hereinbefore contained which apply to a simpl 
mortgage shall so far as may be apply to such charge. ` : 


_ Nothing in this section applies to the charge of a trustee on the trust property 
for expenses properly incurred in the execution of this trust, and, save as otherwise 
expressly provided by any law for the time being in force, no charge shall be 
enforced against any property in the hands of a person to whom such property 
has been transferred for consideration and without notice of the charge.” 

The first paragraph consists of two parts. The first part concerns the creation 
of a charge over immovable property. A charge may be made by act of parties or 
by operation of law. No restriction is put on the.manner in which a charge can be 
made. Where such a charge has been created the second part comes into play. 
It provides that all the provisions hereinbefore contained which apply to a simple 
mortgige shall, so far as my be, apply to such charge. The second part does not 
address itself to the question of creation-of a charge. It does not attract the pro- 
visions of section 59 relating to the creation of a mortgage. - : 

With regard to.the applicability of the provisions relating to a simple mortgage, 
the second part of the first paragraph makes no distinction between a charge created 
by act of parties and a charge by operation ‘of law. Now a charge by operation of 
law is not made by a signed, registered and attested instrument. Obviously, the 
second part has not the effect of attracting the provisions of section 59 to such a 
charge. Likewise the Legislature could not have intended that the second part 
would attract the provisions of section 59 to a charge created by act of parties. Had 
this been the intention of the Legislature the second part would have been differently 
worded. - 


If a charge can be made by a eee instrument only in accordance with 
section 59; the subsequent transferee will always have notice of the charge in view of 
section '3 under which registration of the instrument operates as such a notice. But 
the basic assumption of the doctrine of notice enunciated in the sccond paragra his 
that there may be cases where the subsequent transferee msy not have notice of the 
charge. The plain implication of this paragraph is that a charge can be made 
without any writing. : eu 

If a non-testamentary instrument creates a charge of the value of Rs. 100 or 
upwards, the document must be registered under section 17 (1) (b) of the Indian 
Registration Act. But there is no provision of law which requires that an instru- 
ment creating the charge must be attested by witne ses. . 

Before section 100 was amended by Act XX of 1929 it was well settled that the 
section did not prescribe any particular mode of creating a charge. The amendment 
substituted the words “all the provisions hereinbefore contained which apply to a 
simple mortgage shall so far as may be apply to such Spel aes or the words “‘ all 
théprovisions hereinbefore contained a3 to a mortgagor shall so far as may be apply 


1. LLR (1999) Mad. 199: (1939) : MLL. a. LL.R. (1949) Mad. 306 : (1940) 1 MLL.J. 
J. 185. Gaz, 
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' to the owner of such property, and the provisions of sections 81 end 82 shall, so far 
as may be apply to the person having such charge.” The object of the amendment 
was to make it clear that the rights and liabilities of the parties in case of 2 are 
shall, æ far as may be, the same as the rights and liabilities of the parties to a simp 
mortgage. The amendment was not intended to prescribe gny particular mode fot 
the creation of a charge. We find that the Nagpur High Court came to a similar 
conclusion in Baburao v. Narayax', It follows that the security bond, was not re- 
quired to be attested by witnesses. Eb ewassslaly eee istered and wes yale and 
operative, 

As to the third question, we find that the decree, dated 19th March. 1954 dec- 
‘lared that the security bond in respect of the immovable properties would enure 


for the benefit of the appellant as a charge for the decretal amount. This relief , 


was granted on the oral prayer of the plaintifs. We are unable to agree with the 
High Court that in view of the omission to‘2mend the plaint by adding a prayer, for 
enforcement of the charge, the decree should be construed as containing merely a 
recital of the fact that s security bond had been executed. In our opinion, the 
decree on its true construction declared that the security bond created a charge 
over the properties in favour of the plaintiffs for payment of the decretal amount and 
gave them the liberty to apply for szle of the properties for the discharge of the 
incumbrance. Pursuant to the decree the properties were sold and the assets are 
now held by the Court. The.omission to ask for an amendment of the pent was 
‘an irregularity, but that does not affect the construction of the decree. 


Tt wes suggested that the decree was invalid as-the High Court had no terri- 
torial jurisdiction under clause 12 of its Letters Patent to pass a decree for sale of 
.properties outside the local limits of its ordinary original jurisdiction. For the 

purpose of these appeals, it is sufficient to say that the respondents cannot raise this 
‘question in the present proceedings. If the decree is invalid and the sale is illegal 
on this ground, the respondents cannot maintein their applicetions for rateable 
distribution of the assets. They can ask for division of the sale proceeds-only on the 
assumption that the properties were lawfully sold. It is therefore unnecessary to 
decide whether the objection as to the territorial jurisdiction of the High Court 
has been waived hy the judgment-debtor and cannot now be agitated by him and 
persons ea through him, having to the decisions in Seth Hiralal Patri 
v. Sri Kali Nath*, BAREA Polroloam Co. Lv. P. F. Pappu’, Lamindar of Etayapuram 
v. Chidambaram Chatty? 


As to the fourth question we find that the immovable properties have been 
sold in execution of a decree ordering sale for the discharge of the encumbrance 
thereon in favour of the appellant. Section 73 (1), proviso (c) therefore applied 
and the proceeds of sale after defraying the expenses of the sale must be applied in 
the first instance in discharging the amount due to the appellant. Only the balance 
left after discharging this amount can be distributed amongst the respondents, It 
follows that the High Court wesin errorinholding that the respondents were entitled 
to rateable distribution of the assets along with the appellant. 


In the result, the appeals are allowed, the orders passed by the Divisional 
Bench of the Madras High Court are set aside and the orders passed by the learned 
Single Judge are restored. ‘There will be no order as to costs, 


R M. Appeals allowed. 


ly 
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THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) - 
* PRESENT :—S.M. Sri, R. S. BACHAWAT AND K.S. HEGDE, JJ. 


V.P. Gopala Rao : . Appellant* 
P. ` . . 
The Pablic Prosecutor, Andhra Pradesh Respondent. - 


Factories Act (LXII of 1948), section 2 O3 (k) D and (m), Pe ae 6 (1) and Andhra 
Pradesh Factory Rules, rules 3 and 5 (3)—‘* Manufacturing Process’ —Relationship of 
‘ master and servant between management and workmen—Question of fact in each 
case—Burden on Prosecution to prove that workmen were employed by management. 


The definition of ‘ manufacturing process ’, under section 2 (k) (i) is widely 
worded (held on facts), the moisterin an adaptation of the tobacco 
leaves. The stacks were stripped by breaking! them up. The leaves were packed 
by bundling them up and putting them into gunny bags. . The breaking up, the 
adaptation and packing of the , tobacco leaves were done with a view to their 
use and transport. All these processes are manufacturing process within section 
2 (k) (@). 

It is a question of fact in each case whether the elitom of master: and 
servant. exists between the Management and workmen. There relationship is 
characterised by contract of service betwen them. There is no abstract a priori 
test of the work control required for establishing a contract of service. 


The onus of proving that the workmen were employed by the management is 
on the prosecution. On facts, held, that the prosecution has discharged this onus. 


Appeal by Special Leave from the Judgment and Order dated the 3rd July, 
1968 of the Andhra Pradesh High Court in Criminal Appeal No. 883 of 1966. 


M.C. Setalvad, Senior Advocate (J.M. Mukhi and G. S. Rama Rao, Advocates, 
with him), for Appellant. 

P. Ram Reddy, Senior Advocate (4.V.V: Nair, Advocate with him), for 
“Respondent. > - 

The Judgment of the Court was delivered by 

Bachawat, J—M/s. Golden Tobacco Co. Private Ltd., have thier head office 
and main factory at Bombay where they manufacture Cigraettes. The appellant 
‘is the occupier-cwm- manager of the company’s premises at Eluru in Andhra Pradesh 
where’ sun-cured country tobacco purchesed from the local-producers is collected, 
processed and stored and then transported to the company’s factory at Bombay. 
The prosecution case is that the aforesaid premises are a factory. The appellant 
was prosecuted and tried for contravention of section 6-(1) of the Factoreis Act 
1948 and rules 3 and 5 (3) of the Andhra Pradesh Factory Rules, 1950 for operating 
the factory without obtaining a licence from the Chief Inspector of Factories and 
his previous permission approving the plans of the building. The appellant’s defence 
was that the premises did not constitute a factory and it was not necessary for him 
to obtain the Ta or permission. The Secnd Additional Munsif Magistrato, Eluru, 

ted the defence contention and acquitted tho appellant. According to the 

Magistrate the prosecution failed to establish that the premises were a factory or 
that any manufacturing process was carried on or that any worker was working 
therein. The Public Prosecutor filed an appeal against the order. The Andhra 
Pradesh High Court allowed the appeal, convicted the appellant under section 92 for 
contravention of section 6 (1) and rules 3 and 5 a and sontenced him to pay a fine 
of Rs. 50 under each count. The present appeal has been filed by the appellant 
afteg obtaining Special Leave. 
l The question in this appeal is whether the company’s premises ‘at Eluru const- 
tute a factory. Section 2 (m) defines factory. Under section 2 (m) factory means 
a ee e e E 
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any premises including the precincts thereof “ whereon twenty or more workers 

are working, or were working on any day of the preceding twelve months, and in any 

part of which a manufacturing mo is being carried on with the aid of power, or 

is ordinarily: so carried on.” It is not disputed that more than 20 persons were 

working on the premises. The points in issue are: (1) whether those pereons were 

oan mai hera (2) whether any manufacturing process was being carried on 
orein 


For the purpose of proving the prosecution case the respondent 1elied upon 

the following materials : (1) the testimony of P.W. 1-A. Subbarao, the Assistant 

r of Factories ; (2) his report of inspection of the premises on 20th Decem- 

ber, 1965 (Exhibit P-1) ; (3) the show cause notice Exhibit P-3, and the appellant’s 

reply dated 15th January, 1966, (Exhibit P-5) ; (4) the testimony of P.W. 2, Y.P. 

Chandrareddi, the Provident Fund Inspector ; and (5) six returns (Exhibits P-7 

to P-12) submitted by the Eluru establishment, to the Regional Provident Fund 
Commissioner. 


The materials on the record show that i in the company’s Eluru premises, sun- 
cured tobacco leaves bought from the growers were subjected to the procestes of 
moistening, stripping and packing. The tobacco leaves were mostened so that 
they may be handled without breakage. The moistenmng was done for 10 to 14 days 
by sprinkling water on stacks of tobacco and shifting the top and bottom layeis. 
The stalks were stripped from the leaves. The Thukku (wholly spoilt) and Pagu 
(partly spoilt) leaves were separated. The leaves were tied up in bundles and 
stored in the premises. From time to time they were packed in gunny bags end 
exported to the company’s factory at Bombay where they were used for manufactur- 
ing cigarettes. All these processes are carried on in the tobacco industry. In 
Encyclopaedia Britanniaca, 1965 edition, vlolume 22, page 265 under the heading 
“ Tobacco industry ” it is stated :“ After curing, only during humid periods or in 
special moistening cellars can the leaf be handled without breakage. It is removed 
from the stalks or sticks and graded according to colour, size, soundness and other 
recogniable elements of quality. It is tied into hanks, or bundles, of 15 to 30 leaves 
by means of tobacco leat wrapped securely around the stem end of the leaves. 
After grading the leaf is ready for the market.” 


In our opinion, manufacturing processes as defined in section 2 (k) (/) were 
carried on in the premises. Under section 2 (k) (1) manufacturing process means 
any process for ‘‘ making, altering, repairing, ornamenting, finishing, packing, oiling, 
washing, cleaning, breaking up, demolishing or otherwise treating or edapting any 
article or substance with a view to its use, sale, transport, delivery or 
The definition is widely worded. The moistening was an adaptation of the tobacco 
leaves. The stalks were stripped by breaking them up. The leaves were packed 
by bundling them up and ‘putting them into gunny bags. The breaking up, the 
adaptation and the packing of the tobacco leaves were done with a view to their 
use and transport. All these processes are manufacturing processes within section 
2 (k) (i). 

The reported cases are of little help in deciding whether a particular process 
is a manufacturing process as defined in section 2 (k) (i). In State of Keiala ~. 
V.M. Patel*,the Court held that the work of garbling pepper by winnowing, oe, 
washing and drying it on concrete floor and a similar process of curing ginger dipped 
in lime and laid out to dry in a warehouse were manufacturing processes. 
regard to the decision in Col. Sardar C.S. Angre v. The State, it is sufficient to say thet 
the work of sorting and drying potatoes and packing and re-packing them into 
bags was held not to be a manufacturing process as the work was done for’ the 
pose of cold storage only and not for any of the purposes mentioned in section 2 (Ki). 


The next question is whether 20 or more persons worked on the premises. On 
behalf of the appellant it is admitted that more than 20 persons work there, but his 
contention #8 that they are employed by independent contractors and are not worker 
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as defined in section.2 (J). Section 2°(/) reads :—“ ‘worker’ meena a person 
employed, directly or through any agency, whether for wages, or not, in any manu- , 
facturing process, or in cleaning any part of the machinery or premises used fora ' 
manufacturing proce 88, or in any other kind of work incidental to, or connected with, 
the manufacturing pr ocess or the subject of the manufacturing process ;” 


In Sri Chintaman ‘Rao and-another v. State of Madhya Pradesh*, the Court gave a 
restricted meaning to the words ‘‘ directly or through an agency ” in section 2 (/) 
and held that a worker was a person :mployed by the management and that thero 
must be a contract of service and a relationship of master and servent between them. 
On the facts.of that case the Court held that certain Satte dars were independent 
contractors, and that they and the coolies engaged by them for rolling bidis were 
not *‘ workers ”. 


It is a question of fact in each cese whether the relationship of master and servant 
exists between the management and the workmen. The relationship is characterized 
by contract of service between them. In Short v. J. W. Henderson Limitcd*, Lord 
Thankerton recapitulated four indicia of a contractof service. As stated in Halsbury’s 
Laws of England, 3rd edition, Volume 25, page.448, Article 872: > 


“ The following have been stated to be the indicia of a contract of service, 
namely, (1) the master’s power of seloction of his servant ; (2) the payment of 
wages or other remuneration ; (3) the master’s right to control the method of 
doing the work ; and (4) the mester’s right of suspension or dismissal. Short 'v. 
J. and W: Henderson Ltd.*, Gould v. Minister of National Insurance*, Pculey v. 
Kenaldo Ltd.*, but modern industrial conditions have co affected the freedom of the 
master that it may be necessary et some future time to restate the indicia e.g., 
heads (1), (2) and (4) and properly also head (3), are-affected by statutory provi- 
sions (Short v. Jer W. Hend son Lid.*, at page 34”. 


In Dharqngadhara Chemical Works v. State of Saurashtra*, the Court held that the 
critical test of the relationship of master and servant is the master’s right of 
superintendence and control of the’ method of doing the work. Applying this test 
workmen rolling bidis were found to be employee of independent contiactors and 
not workers within section 2 (J), in State of Kerala v. Patel V.M.°, and Shankar Balaji 
Waje v. State of Maharashtra’, while they were found to be workers within section 
2 ay in Bridhichand Sharma v.° First Civil Judge, Negpur*, end workmen within the 
moaning of section 2 (s) of the Industrial Disputes Actin D.C. Dewan Mohinder Saheb 
and Sons v. United Bidi Workers’ Union’. 


There is no abstract a priori test of the work control required for establishing 
a contract of service. In Short v. J. W. Henderson Ltd.*, Lord Thankerton quoting 
Lord Justice Clerk’s dicta in an earlier case said that the principal requirement 
of a contract of service wes the right of the mester ‘‘in somo reasonable sense ” to 
control the method of doing the work. As pointed out in Bridhichand’s case’, 
the fact that the workmen have to work in the factory imply a certain amount of 
supervision by the management. The Court held that the nature and extent of 
control varied in different industries and that when the operation was of a simple 
nature the control could be exercised at the end of the day by the metnod of rejecting 
the bidis which did not come up to the proper standard. i 


In the present case, the prosecution relied on (1) Exhibits P-7 and P-12, (2) 
the testimony of P.W. 1 and (3) Exhibits P-1 and P-5to prove that the persons 
working at the company’s premises at Eluru were employed by the management. 
Exhibits P-7 to P-12 are monthly returns for July to December, 1966 submitted 
by the company’s Eluru establishment to the Regional Provident Fund Commissioner 
under paragraph 38 (2) of the Employees Providnct Fund Scheme, 1952. The 
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returns disclosed the number and names of about 200 persons employed every month 
and the recoveries from the wages and the company’s contributions on account of 
the provident fund of each employee. At the top of each return it was stated that 
the employees were contract employees. Section 2 (f) of the Employees Provident 
Fund Act, 1952 defines “ employee” as including any person employed by or through 
a contractor. Paragraphs 29 and 30 of the Employees Provident Fund Scheme, 
1952 shows that the employer is required to pay contributions in respect of all 
such employees. Paragraph 26 of the Scheme shows that employees who have 
actually worked for not less than 12 months or lets in the factory or establishment is 
entitled and required to become a member of the Fund. In view of the fact 
that the returns are in respect of all persons employed in the establishment either 
by the management or by or through a contractor they are not of much help in 
determining whether the employees were employed by the management or were 
employed by the contractors. They only show thet in the months of July to 
December, 1966, 200 workers had been working in the establishment for not less 
` than 240 days. 


The testimony of P.W. 1, A. Subbarao, the Assistant Inspector of Factories 
shows that on 20th December, 1965 he found 120 workmen working in the premises. 
He is corroborated by his inspection report Exhibit P-1. In his reply, Exhibit P-5 
the appellant did not dispute the fact that 120 pereons were working there. P.W. 1 
found workmen doing the work of stripping stalks from the tobacco leaves. The 
work of stripping was being done under the supervision of the management’s clerk 
J. Satyanarain Rao. Àt the end of the day the clerk collected the stripped tobacco 
and noted the quantity of work done in the work sheet allotted to the worker. P.W.1 
found some workmen doing other work. 


The onus of proving that the workmen were employed by the management 
was on the prosecution. We think that the prosecution has discharged this onus. 
It is not disputed that more than 20 persons worked in the premises regularly every 
day. There is the positive evidence of P.W. 1 that the work of stripping stalks from 
the tobacco leaves was done under the supervision of the management. There is 
no evidence to show that the other work in the premises was not done under the 
like supsrvision. The prosecution adduced prima facie evidence showing that the 
relationship of master and servant existed between the workmen and the manage- 
ment. The appellant did not produce any rebutting evidence. In the cross- 
examination of P.W. 1, it was suggested that the workmen were employed by inde- 
pendent contractors, but the suggestion is not borne out by the materials on the 
record. We hold that the persons employed are workers as defined in section 2 (J). 
The High Court rightly held that the company’s premises at Eluru were a factory. 


In the Courts below the appellant produced (1) an order of the Chief Inspector 
of Factories, Madras, and (2) a letter of Superintendent of Central Excise, L.D.O., 
Vijayawada. Mr. Setalvad conceded, and in our opinion rightly, that these docu- 
ments throw no light on the question whether in 1966 the premises were a factory 
within the meaning of section 2 (m). We therefore say nothing more with regard 
to the documents. 

In the result, the appeal is dismissed. 

S.V.J. ' Appeal dismissed. 


[END or VOLUME (1969) II M.L. J. (SUPREME CouRT.).] 
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NOTES OF RECENT CASES. 


` Kailasam, F. K.M. Natesa Gounder v. 
14th March, 1968. f State of Madras. 
ne yf W.P.No.3541 of 1967. 
Essential Commoditiss Act (X of 1955), and-Madras Gur and Khandsari Dealers’ 
rosea Order, 1963—Notification prohibiting sale of gur and khandsari sugar outside thé. 
State—Notification invalid. . i T 
Gonstitution, of India (1950), Articles go1 and 304. ; fa of 
The petitioner, a dealer in jaggery, challe es the validity of G.O.Ms. No. 1161, 
Food, dated goth October, 1967 directing the licencees under the. Madras Gur and 
Khandhsari Dealers’ Licensing Order, 1963 not to sell gur or khandhsari sugar to 
any person residing or ing on trade in gur and khandhsari outside the District 
except under and in acco ce with the terms and conditions of the permit issued 
by the Commissioner of Civil Supplies, - , 
Held: The power of the Legislature of the State to make laws is confined to the 
whole or part of that State. The Essential Commodities Act, 1955-is a Parlia- 
mentary enactment for the purpose of controlling the production, supply and dis- 
tribution of certain essential commodities. By virtue of the delegation of the power 
the State Government is entitled to exercise the power conferred under sectior 3 
of the Act. The Government has power to regulate the distribution and disposal of 


_ essential commodities. The prohibition of sale outside the District under the e 


t 


> 


cannot be said to be in eaercise of the powers of the State Government. ~. Under the 
delegated powers the Government cannot be said to be invested with the power to 
prohibit the sale outside the State without a permit.. The notification so far as it 
relates to restrictions on sale outside the State is concerned has to be held beyond the 
powers of the State Government. s 
M.K. Nambier, N. Manivannan, K. K. Venugopal and M. Krishnappan for Petitioner. 
Government Pleader and R. Krishnamurthy, for Respondents. - - 


V.S. E l ; ` Petition allowed, 











~ Railasam, 3 Antiseptic Employees Unit 9. 


17th Funs, 1968. 

a yee Mes ' -- State Government of Madras. 
= A O - W.P.No. 2205 of 1966. 
Industrial Disputes Act (XIV of 1947), sections 19 (1) and 12 (5)—Order of the Govern- 
ment under—Administrative in character—Demand for bonus—Reference declined-on the .basis 
of a prior settlement—Not sustainabls— Demand for increase in dear wss allowance and revisi n 
of graaes aid wages scales—Reference declined on the basis of prior settlement and comparative 
analysis—No notice of intention to terminate settlemsat under section 19 (2)—No interference 

called for—Writ. i 


_ Payment of Bonus Act (XXI of 1965), section 34 (1). 
. The order of the Government made. under section 10 (1) read with section 12 
{) of the Industrial Disputes Act is administrative in character, The appropriate 
vermment is not uded from considering even prima facie the merits of the 
dispute when it decides the question as to whether its power to make a reference 
should be exercised under section 10 (1) read with section 12 (5) or not, and it- must 
be held that a prima facis examination of the merits cannot be said to be foreign to 
the enquiry which the appropriate Government is entitled to make in dealing with a 
-dispute under section 10 (1). The Government has the discretion to make a refer- 
ence or not, The Court could not canvass the order of reference closely to see if 
there was any material before the Government to support its conclusion, as if it was a 
judicial or quasi-judicial determination. ‘ 5 
Section 34 (1) of the Payment of Bonus Act makes it clear that an agreement, 
settlement or contract of service made before 2gth May, 1965 will not be effective 
and the provisions of the Act will govern the issue relating to bonus. The-order of 
„the Government refusing to refer the demand. for. payment of bonus relying ona 
_ prior settlement, will have to be set aside. The Government is directed to consider 
the question whether the Payment of Bonus Act, 1965 is applicable or not to the 
demand anc decide the question as to whether a reference should be made or not. , 


In regard to the demands for enhancement of dearness allowance and revision 
of grades ‘and wage scales, the Government declined to refer the demands on thé 
ground. that the management was prepared to pay in accordance with: the prior 
settlement under section 12 (3) of the Industrial Disputes Act and the rates compared 
favourably with the rates in other presses. The Court will not be justified in exa- 
mining the materials that were available before the Government for coming to the 
conclusion. There is no’ material to hold that the Government Was in any way 
influenced by any extrancous material for coming to that conclusion. The order 

' of the Government can also be sustained on the ground that no notice irttimating 
the termination of the settlement as required under section 19 (2) of the Act was 
given by the parties. a ` . 

B. R. Dolia and G. Venkatraman, for Petitioncr. 

T. Selosrqj for the Government Pleader, for 1st Respondent, 

S. Swaminathan for K. Remgopal, for 2nd Respondent, 

V.S. - Petition dismissed, 
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-© Ramakrishnan, Je © o - GA. ‘Ganapathy v. 
« © 10th Fuly, 1968. Superintending Engineer, Vellore 
-o eat Fe ‘Electricity S 3 


W.P.No. 4150 of 1965. 


- Mudras Civil Services (Classification, Control and Appeal), Rules. 8, 17 (¢) (i)— 
Employes of State. Electricity Board—Conducting an. unlicensed loitory—Offence punishable 
under the Penal Code—Punishment of dismissal—Good ard sı fficient reason—Applwation of 
rules, not confined to offences involving mora! turpitudse—Offence under section 394-A of Penal 
Cods—Not a technical offence, but involving moral turpitude. : : 


- Rule 8 of the Madras Civil Services Classification and Control Rules, gives’ 

to the punishing authority to exercise his power of punishment for good and suffi- 
cient reasons. Rule 7 (i) of the Rules js a rule of procedure ; it does not lay 
down any restriction that it shall apply only in cases of offences involving moral 
turpitude or moral delinquency. eo o j ; 


Even from the point of view of the moral turpitude test the contravention of 


section 294-A of the Penal Code does not stand on the same footing as technical 
offences like contravention of traffic regulations or the licensing regulations. which no 
sensible person will take into account for imposing a “departmental punishment. 
Conduct of an unlicensed lottery appears to be a more serious type of offence, than 
such petty contraventions and a subordinate who takes the risk by participating in an 
illegal lottery; must be considered to have committed a much graver offence.- 


- * The conduct of the-petitioner in organising the unlicensed lottery publicly and 
with wide publicity is certainly prejudicial to the reputation of his employer, the 
Electricity-Board. It would have gravely affected the -reputation on the EEE 
it has allowed one of its servants, who fed contravened the criminal law in’ this 
fashion, to go unpunished. - eo i ; 


KK. Venugopal, for Petitioner. a es 
C. Ramakrishnan, for Respondents. Bo i a nE ory 


~ - ye 


V.S. a A | ~re i ov o, Petition -disimisced, 


Kailasam, 7. T. V. Sundaram Iyengar &'Sons. (P:) Lid. v. 
. + -1gth September, 1968. State of- Madras. 


W.P. Nos. 3463 and’3464 of 1967, 

Industrial Disputes Act (XIV of 1947), section 2-A—Individual dispute between 
workman and his employsr—Industrial Disputes—Parliament competent to legislate—Consh-~ 
tution (1960), Entry No. 22, List III and Entry No. 97, List I, Schedule VIL 

Industrial Disputes Act (XIV of 1947), section 10—Reference—State Government 
dsclining of India to make a reference earlier—Subsequent order of reference—Compstent. 

Section 2-A of the:Industrial Disputes Act enacted by Parliament rendering 
a dispute between an individual workman and his employer, an industrial dispute, 
is intra vires the Legislature and falls within the scope of the Entry No. 22, List III, 
Schedule VII, to the Constitution. The legislation can also be sustained under tho 
residuary Entry No. 97, List I. 


The State Government has the right to make a reference under section 10 of 
the Act even after it had declined to a reference earlier. 


V. K. Thinwenkatachart for A. R. Ramanathan and Miss P. Vedavalli, for Petitioner, 


The Government Pleader, K. V. Sankaran for N. T. Vanamamalai and R. 
Ganesan, S. Ramaswamy, S. T. Ramalingam and S. Shakir, for Respondents. 


V.8. Petition dismissed, 
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Ramakrishnan, 7. _ Hindu Elementary School, Andipatti v. 
goth October, 1968. Secy. to Govt. of Madras, 
S Educational De 5 

W.P.No. 2351 of r 


‘Master and Seroant—Elsmentary school—Temporary appointment of a teacher a 
permanent post—Termination without notice—Ordsr of Divrsional Inspector of Schools, direct- 
ing reinstatement— Writ—Rules relating to Elementary Schools, Rule 13—Madras Elementary 
Edication Act (VIL of 1920)—Propristy of an order passed under the administr dive rules, 


It is the order of the administrative authority, Divisional Inspector of Schools, 
thatis‘challenged by the Pann on the groun that he had applied the adminis- 
trative rules erroneously, in directing the petitioner to restore the teacher to her 
employment. The administrative authority claims to have passed the order pro- 
perly under the provisions of the administrative rules which are binding on him. 
The pro rict “of his order when attacked in a writ proceeding, has to be evaluated 
only wi erence to the administrative rules and rules of natural justice, if TA 
have been found to be violated. 


In the context of this writ petition, the contractual relationship will have no 
part to play, unlike in an ordinary suit filed by the teacher against the 
iment for breach of contract and damages, where the administrative rules’ ny not 
be strictly relevant. 


The rules relating to Elementary Schools contemplate that in he case of fill- 


ing up permanent vacancies, teachers ought not to be appointed on a temiporary, 
basis or for a stipulated period. 


The dismissal of the teacher. without giving her a notice to show cause against 
termination of service was invalid’ because under the rules if the vacancy to which a 
teacher i is appointed is a permanent one, even if she had been appointed on a tem- 
porary als the prescribed procedure for issue of show c cause notice has to be 


K. Hariharan, for Petitioner. 
J. Kanakaraj for Government Pleader, for Respondents 1 to 3. 
F. Sridevan, Amicus eirias: 


g ges ot "Petition dismissed. 








Ramamurti, J. l Sinna Ponnu v. 

29th July, 1968. Singaru Odayar. 

: i S.A. No. 1063 of 1964. 

Specific Relief Act (I of 1877), section 27 (b)—Agreement of sale—Sals by vendor to 
third partp—Specific performance—Execution of a promissory note by third party for balance 
of considsration—‘‘ Who has paid his monsy...... ” Means entire consideration—Not to 
‘mean either in whole or in part—Adyustment of a pre-existing debt dus by vendor—Dzistinction. 

The words “ who has paid his money ” in section 27 (b) of the Specific Relief 
Act means a person who has paid “‘the whole of the consideration ’’ and not a trans- 
feree who has paid only part of it and the words ‘‘ who has paid his money ” are 
not equivalent to the words ‘‘ who has agreed to pay his money either in eile or 
in part ”. . 

An adjustment of a pre-existing debt due by a vendor, as consideration, would, 
however, fall within the words of section 27 as of the Act, as that portion of the 
consideration covered by such adjustment must be deemed to have been actually 
paid. , aa 

Veeramalai Vanniar v. Thadikara Vanniar, (1968) 1 M.L.J. 437, referred to. ` 

T. R, Ramachandran and N. Varadarajan, for Appellant. 

_P. R. Gokulakrishnan and B. Soundarapandian, for Respondent. ` 





V.S. Appeal allowed. 
Ramakrishnan, F. : p Kannaiyan v. 
13th August, 1968. - The Assistant Collector of Central 

: z Excise, Erode. 


; W.P.Nos. 4407 and 4553 of 1965. 
- Central Excises and Salt Act (I of 1944)—Unprocessed cotton fabrics—Manyfacture in 
powsr-looms—Hindu undivided family owning power-looms—Partition—Allotment of fowr 
power-looms to a member-—Exempiion from levy undsr a Notification—Partition—Not a transfer. 
- Hindu Law—Hindu undivided family—Separate property of a member—Act of throwing 
into hotchpot—If a transfer. =. 

A Hindu undivided family having power-looms used for purposes of weaving 
with the licence standing in the name of the father, effected a partition on end May, 
1963 under which the petitioner one of the members of the joint family, obtained 
4 power-looms. The licence for the four power-looms was transferred in the name of 
the petitioner. The petitioner claimed that he is entitled to exemption from excise 
duty under a notification. The department denied the exemption on the ground 
that the partition deed under which they were allotted 4 power-looms must be con- 
strued as a document under which they acquired power-looms. The petitioner 
applied under Article 226 of the Constitution. 


Held : The petitioner is entitled to the exemption from excise duty. . 
The word “ acquire” used in the notification taken in conjunction with the 


words “ from any other persons ” clearly implies a transfer of title inter vivos from one _ 


person to another. It is well established that in the case of a property which was 
enjoyed by the members of the coparcener and which they divided among themselves 


in a partition, there is no transfer of property ‘from coparcenery as a unit to the 
individual coparcener who divides it. It is only a case of converting what had been 


enjoyed by the coparcener with coparcenery rights into property enjoyed by them 


with separate rights. There is no element of transfer in such a division. 


The contention raised for the first time and in the writ petition by the Gqyern- 
ment that since the partition deed refers to the power-looms having hea the self- 
acquired properties of the father and which he subsequently threw into the hotch- 
ot for being treated as the joint Hindu family property, that it was a transfer and 
it would be necessary to find out whether this throwing of the- property into hotch- 
pot was before rst April, 1961 or after rst April, 1969, and if it was after 1st April, 
M-—NRC 
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1961, the petitioners could not take advantage of the exemption, 
to be put forward. 

The recitals in the partition deed show that the properties had 
prior to the partition deed been treated by the members as joint c 
perties and they had been enjoying them in that capacity when t 
partition the property among themselves: It is therefore not possi 
the writ petition that the father threw the self-acquired properties in 
after st April, 1961. See page 99, Item 7 of the Notification of thi 
Manual, Seventh Edition. 

G. Chinnaswamy, for Petitioners. 

.G. Ramaswamy, Standing Counsel for Central Governmént, fc 

V.S. S 


Ganesan, J. Dora 
8th April, 1969. i i 
: C.R.P. No 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), s 
22—Repairs—Failure on the part of landlord to make repairs —Mu. 
walls—Tenant constructing brick walls and cement flooring—Liability fc 
Not repairs and landlord not liable—Rights and obligations in regard tc 
cability of section 108 (f) and (m) of the Transfer of Property Act (IV 


The flooring of the tenant’s portion was made of mud and the wa 
were made of mud; and the premises had a common thatched roof 
two portions of the building. The tenant renewed the entire thatc 
was common to his premises as well as the other portions of the build 
the old mud walls and put by brick walls instead, on three sides an 
cement floor instead of the old mud floor. The landlord unsuccessi 
the tenant from carrying out the operations. On the question of 
the cost of such operations, the District Judge in appeal held that tl 
liable for the entire cost. Hence the revision at the instance of the | 


Held, the landlord .is not liable for the cost of the work. 


What has been done by the tenant is-not a mere repair but a cc 
tion of the building. It would be impossible to say that the convers 
walls into brick walls and the mud floor into cement floor would-b 
It would clearly constitute a material alteration and improvement in 
and composition of the flooring and the walls had undergone a c 
and the value had considerably enhanced. 


The Madras Buildings (Lease and Rent Control) Act (XVIII « 
complete code on the rights and liabilities of the landlord and tenant 
repairs to the building. It is not permissible for a landlord ora t 
governed by Act (XVII of 1960) to fall back upon the provisions of 
the Transfer of Property Act (IV of 1882), or the contract of tenan: 
mining the rights and liabilities in respect of repairs to the build: 

_ Section 22 of the Madras Act (XVII of 1960) clearly implies that 
on the of the landlord to make the necessary repairs to the bu 
reasonable time after notice by the tenant. The definition of repair 
vection 2 (7) of the Act lays emphasis on the word ‘restoration’, £ 
clearly points out that repairs do not include additional improvement 
except in so far as they are necessary to carry out such restoration. 
‘improvement’ has not been defined in the Act ; and the meaning : 
the terms must be gathered from the dictionaries and decisions. 


S. Kothandarama Naynar, for Petitioner. 


V. Balasubramaniam, K. Kunchithapatham and N. V. Balasubr 
Respondent, 
V.S. , ——" < ` Peti 


D.£4. INO. G4O OL 1905. 

Transfer of Property Act (IV of 1882), section 60 and Contract (IX of 1872), section 7 
Usufructuary mortgage—Mortgagee to pay kists (as per deed)—-Revenue sale dus to default 
and culpable negligence of mortgagee to pay kist—Stranger purchasing property ana from stranger 
mortgagee purchasing the same—Mortgagor’s right of redemption not extinguathed—Default 
by mortgages ‘to deliver possession—Mcasure and quantum of damages. 

It is scttled law that if the mortgagee ccmmits default in the payment of the 
revenue and he himself purchased the land, the right of redu mption is not extin guished. 
It makes no diffrence when at the revenun sale which was no doubt due to default 
and culpable negligence of the mortgagee thr property was purchased by a stranger 
and from that strange: the mortgagce latcr on purchascd the property. 


I.L.R. 26 Mad. 385; 40 Bom. 483; 46 Bom. 218; ALR. 1957 A.P. 430; 
AIR. 1964 S.G. 1707; A.I.R. 1960 Pat. 423: ALR. 1967 Ker. 49 and ALR. 
1968 Mad. 394, referred to. - i 


On facts held, The mortgagee is guilty of wilful default and fraudulent conduct 
and the revenue sale will not affect the right of redemption of plaintiff.) 


The amount which the purchaser would require to purchase similar property in 
the market, was regarded as the proper measure of damagus. Under section 60 of 
the Transfcr of Property Act, at the time of redemption it is the duty of the mortgagee 
in possession to deliver posession of the propcrty to the mortgagor and neces- 
sarily restitution in terms of moncy will bave to be ascertaincd with respect to the 
date of default i.s., the date of the judgment which dirccts the mortgagce to deliver 
possession and which diicction the mortgagee is unable to comply with, whatever 
may be the reasons. The mortgagor has his own timc to 1cdecm and he cannot be 
compelled to redvem carlier. He is entitled to recover possession of the property 
at the time of redemption whenever he exercises his rigtt and the loss to him is the 
value of the property as on the date when the Court holds that the mcrtgagor is 
entitled to possession. 


It is only on the date when the mortgagor ultimately fails to recover possession 
that he can claim the alternative ielicf of damages or restitution. 


(On facts held, value to be determined as on the date of the judgment of this 
Court.) 


I.L.R. 40 Mad. 330; 44 Mad. 167; (1969) 1 M.L.J. 76; (1946) K.B. 374; 
(1948) 2 K.B. 23 ; (1949) 1 K.B. 295 and ALR. 1958 8.C. 274, referred to. 


K. Swamidurat, for Appcllants. 
G.N. Sivakumar, for Respondent. 


8.V.J. —_— Appeal allowed. 
N uesan, F. Kandaswami Pillai v. 
18th July, 1969. Thc Municipal Council, Trichy. 


S.A.No. 1184 of 1965. 


Madras District Municipalities Act (V of 1920), section 69 —Lease by auction by 
Council—Acceptance of highest bid by the Council—Feilure by successful bidder to comply with 
terms and conditions of auction—Contract not as per section 69—Re-cuction by Municipal 
Council—Suit by Council for breach of contract for the resultant loss—Whether Council entitled 
to claim damages. 


Contract as such there is nonc now, though there may be a precedent offer ànd 
acceptance, the municipality, a statutory corporation, not having completed the 
contract in accordance with the requirements of law. It is the inherent incapacity 
of a Corporation, unlike a natural person, to contract otherwise than in the manner 





wise be a contract. 

Whether the claim is for specific performance of the contract or for damages, 
there has to be contract. A mere agreement not enforceable in law is void under 
Contract Act and if it is cnforceable by law, it is a contract. If the contract in this 
case is void for the reason that onc of the parties to the contract, a corporate body, 
has not expressed its assent and bound itselfin the only manner in which it can 
do so, there is no agrcement enforceable by law. Manifestly a void agrecment 
cannot give rise to a claim to damages for breach for then there is no enforceable 
obligation in law. ` i 

(1954) 2 M.L.J. 743 (F.B.), followed. 46 L.W. 892, referred tc. (1957) 
1 M.L.J. 153, not followed. 


A. Sundaram Iyer, for Appcllant. 
V. Remaswami and K. Alagtriswozmi, for Respondent. : j 
S.V.J. Second Appeal allowed, No leave. 








‘9 
. Anantonardyanan, C.J. end R. T. Purushothaman v. 
sA Nátesan, J o e -2 N. Ranganathan. 
8th. August, 1968. (Sm oak cs Ye S.A, (Election) No. 289 of 1965 (P.) 


` Representation of the People Act (XLIII of 1951), sections 81 to 84—Election petition— 
Recount Adequate safeguards’ in prior stages of elections—Fact to be borne in mind when 
considering petition for re-count of votes—Definite and express pleadings, essential— 
‘Topographical and physical arrangement in respect of counting—Duration of. count—Relsvancy. 

‘Phe rúlts for. the conduct of elections indicate’ that at every stage in the process 
df scrutiny and counting* of votes'the candidate or his agent has an opportunity of 
not merely being present, but also of watching the procecdings of the Returning 
Officer, inspecting any’ rejectcd .votes and.exercising a right, if they £o thought it 
fit, to demand a re-count. These characteristics of the law ox the conduct of clec- 
tions and the rules framcd thereunder will have to be carefully kept in mind, when 
a Court-is dealing witha subsequent petition for a re-count. Such a, petition has 
to be instituted in the light of section 83 (1) of the Act’and there must be a founda- 
tion in the pleadings themselves, of the material facts upon which the petitioner 
relied to make out his claim for a ré-count. OE eae a ra eee a 
” The criticisms of the topographical or physical arrangement for thé seating 
of the Counting ,Officers and the agents of the candidates during the counting, or 
of the, duration of the count, are very general and vague and they might apply to 
evéry election and what, is more they may apply equally to both candidates. There 
i$ no slightest reason to think that such arrangements would have resulted, even as 
a high probability in erroneous counting or imperfect conduct of elections. ` ; 

M. 5. Venkatrama Iyer, for Appellant.: oe tye, alta 
S. Mohankumaramangalam and G: Desappan, for Respondent. `.’ i 


VS. ee cence: eae 
= Ramakrishnan, oe Weed gy Bene, Pt ag ge . ‘Pajany v. 
-irik Septamber, 1968. ?, 5.0, , ; < , Mandjinipoulle. 
Se ype ew f | 8, As (Civil) No. 123 of 1965.(P.) 


. French lave —Suit for recovery of value of grocery supplied by one trader to another trader 
Maintenance of obligatory books of account—Presumption, on such accounts—Rebutial by 
production of accorini books--No books maintained by purchaser-—Claim for reconery, to ba 


t 
eer i ` A 


eye stn bd ei eat Cpa: OSes : oy! i ull aart . eL o 
, There isdn obligatory requirement under the French law under which a trader 
is required to :maintain .a day-book making -entries of their dail „transactions. 
When a dispute arises between & trader and another trader there is als i 
tion of a valid proof being afforded by one trader when he makes'a claim as against 
another trader, by relying upon entries duly made in the obligatory books of account. 
Rebuttal'of such a presumption must be made as jndicated by the French ‘law, by, 
supplying’ contra’ proof of accounts obligatorily kept. In the‘. absence of su 

uction of accounts the claim against the appellant for the price of goods supplied 
will have to be upheld. i sa, 9). E a 

The plea that there has been no proof of the signature of the appellant ‘in the 
books of account of the respondent and that the ap t should be given an oppor- 
tunity of disproving his signature is not the approach to the question of proo in 
such, cases, which is permitted under the French law. Ya 


N. Arunachalam, for Appellant. 
V. Krishnan for M. S. Venkatarama Iyer, for Respondent. 
V.S. wen Appeal dismissed, 


o 
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w+, Sadasivam; J. t 7 ` Inre Sathiascelan. 
. .. Gih December, 1968. Or. R. Nos. 1149 to 1151 of 1966. 
+’ Prevention of Corruption Act (II of 1947), sections 5 (a), 5 (t)\(d) and 6~Sanitary 
Inspectors A ihe Municipality—Sanitary Inspectors also Food Inspectors under the Prevention 
of Food Adulteration Act—Sanction to prosecute—Sanction by Health Officer of Municipality— 


a 


ooh oe, Tera y S x ‘ a . may mre 

<. The Health Officer of a Municipality can sanction the prosccution under. the 
Prevention of Corruption Act, 1947, of the Sani Inspectors of the oe ee 
such inspéctors‘also being the Food Inspectors under the Prevention of Food Adul- 
teration, Act. : is ee g — mea, ba l ao be C oh 
ye : However in order to remove doubts in such matters, itis better that clear instruc- 
tiohs are given whether the Commissioner or. the Health Officer is’ the authority 
to. &ccord sanction. to prosecute: the Food Inspectors. . i ee 
`: F.: T.-Rangaswami Iyengar, K.. Ramaswemi, Bi’ Stiramulu, A. Sarofini Bai and 
N: Appu Rao, for Appellants: tenes Phat ee, a rn ae 


R. Veeramasi for the Public Prosecutor, for Stage. 0. i 0 
ee E eee e ee Sra ee ae set Accused acquitted. 
Sia sedan dee ae fof ee 2 iS MY R. V. Guu n. 
‘+ 193 Døæember, 1968. i +>- > E e ~oo N. D. Kunjappa. 
PELES fe Bote e LE i E Sas e +) BAL No. -1776 of 1664: 


PS Mea Esiatss Laid Act (f 98), section 117 (a)—Reai sale——Sale eld before ` 
Poy) rder a Tx ' . # ue 


the expiry of thirty days after the order for publication of sale—Comtravention of a m 
provision of law—-No pe ph under such sale—Application by defaulting ryot pore 
sals under section 131 of” Act—Regection as belated—-Right of ryt tq question. validity 
of sale, not barred. i i : ; 


‘The. plaintiff claiming the land through a ryot filed the suit for declaration - 


and: injunction against the defendant who claimed through the landholder, who is 
said to have purchased the, property in a rent sale held under-the Madras ‘Estates 
Land-Act. Qn the-validity of the rent sale, 


', Held: Under section t r7(2) of the Act any rent sale should be held only thirty days 

after the date on which’publication of sale was made.” Any such bale held before 
the expiry ‘of thirty days after the order for sale was made, is clearly in contraven- 
tion of a very important provision of law. These provisions are made for the benefit 
of the ryat so'as to enable him to pay off the arrears of rent, if any, and the provision 
in section 117 (2) of the Act is mandatory and: therefore the sale held in .contraven= 
tion ofthat provision should be held tò be a` nullity with the-result that no title 
passed to. the landholder by such sale. Pie) Ae mee ty ie 


“~The fact that.an application made under section! 1 31 of the Act was not enter- 
tained ‘on the ground that it was, belated would-not’in any way; bar ‘the defaulting 


Pay 


ryot from questioning the sale. . - ah 
pila Later gue fice ee Ge g Sea ie a ae Sede EP gas. 
F. Vedantachari and G. Narayanan; for Appellant. Gee Fae fae F 
„© G. N. Ghari, for Respondent, = 0, a a 
Be TESIEN das r ESS E Sg aeRO ia eg aa haa N 
Be EAE a a i ebet Oana e EE OP a apg? 
VS. glee EK a a kaad ll: ORS. Va one Appeal allowed in part. 
Hahn RF pan Eo Li Sarg 
f E 7 hak tee ed 
b ED J 
e 








I: 
i Management of Gillanders Arbuthnot & Co., 


Ramakrishnan) J-  _. . °. _.- Ltd., Madras v. 
, 6th Fe , 1969... Pass ʻ D. Ramachandran. 
ba SEI eee W. P. No. 1677 of 1966. 


Industrial Disputes Act (XIV of 1947), section 33-C (2)—Graluity scheme—Termi- 
nation of employment on disciplinary action—LEmployes not entitled to. gratuity—Employes 
applying-to Labour Court for payment of gratuity—Decision of Labour Cowt holding. dismissal 
to be improper and hence. awarding gratwsity—Order without jurisdiction. | .- 1 ‘' 


Under the gratuity scheme framed by the employer, the employce was ‘not 
entitled to gratuity if he was dismisscd in pursuance of disciplinary action. The 
dismisscd-employee applicd to the Labour Court-under section 33-C (2) claiming 
gratuity.. The Labour Court passcd an award granting his application after 
finding that his dismissal was inyalid. In a ‘petition under Article 226‘of the 
Constitution, .- a aka E Bee oN 

Held : The decision of the: Labour-Gourtis without jurisdiction. _ x 

An adjudiċation from the Labour Court that’ the termination of the’ services of 
the employee by the cmployer was unlawful and in that event, he would be entitled to 
be paid gratuity, is not‘ one which will fall within the strict terms of section 33-0 (2) 
of the Act. Section 33-C (2) assumes the pre-cxistence of a right to claim a benefit 
which is capable of being computed in terms of moncy. The Labour Court éan go 
into the tion. whcther such a right exists or not, and if it exists, -it can thereafter 
compute its value in terms of money. But itis a different thing whcn. the Labour 
Court is callcd upon, under the section, to decide the issue whether the. dismissal 
of the employee is lawful or not-and then to proceed to award a..ccrtain Sum aş 
paniy, which will be really compensation which he would be cntitkd.to for- wrong: 

dismis:al. ie Rilo, L i ` rae fa RE See eh oak] 


’ 


aca : 
UA Ce hy 


T: S. Gopal: for ‘M]s.' King -& Pairidge, for Petitionct. heen 
By aire V ana de ede. Gy a ee a gees CaN ey eg ne Pes ak sais 
Respondent No. 1 not appearing in Person or, by an Advocate. v 





Pear g N 
V.S. siy g Mai H EG] y- Apttion allowed, 
-  Alagariswami, J B. Bakthavathsalu Naidu, President, the Co- 
8th February, 1969. o tive Central Bank Ltd, Vellore, 0 


Registrar of Co-operative Societies, 
W.P. No. 3822 of 1967, 


Madras Co-operative Societies Act (LII of 1961), section 72—Supersession—Committes 
of managemsnt—Permanent bodies under the Act—Retircment by rotation—No question of 
previous committes or present committee—Notice of dissolution on the basis of charges. 


The Registrar of Co-operative Societies issucd to the members of the Come 
mittce of the Managemcnt of the Bank a notice under section 72 of the Act calling 
upon them to show cause why the Committee should not be dissolved. A petition 
undcr Article 226 of the Constitution for a writ of prohibition was filed against the 
Registrar on the ground that the charges rélated to the period of office of 
the previous committee and therefore the present committce cannot be penalized for 
the sins of commission and omission of the previous committce. 


Held; Under the Act of 1961 the Committee of Management are permanent 
bodies, though they may not be bodies corporate in the sense that the socicties 
themselves are and there can be no question of previous committces and present 
committees in relation to them. 


Mohankumaramangalam, for R. D. Indrasena and Rosi Naidu, for Petitioner, 
o 
S. T. Ramalingam for the Government Pleader on behalf of Respondent. 
Y.S. —— Petition dismissed. 
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Be TT aie ae cat. Bet A he ee _Boormal v. 
Krishnaswamy Reddy, F. Assistant Collector of Central 


. 5th Marck,'1969. Excisc, Madras I. D. O., Madras. 
i Ried. ets G. A. No. 302 of 1967. 
- Customs Act (LI of 1962), section 195 (6)—Foreigh gold——Possession without licence 
—Carrying gold, whether having interest in tt or not—-Punishable—Gold Control ` (Defence 
‘of India Rules, (1962), rule .126-P (2) (#4) and (i0)—Possesston by a carrier—Not punish- 
able—Rule 126-1 (11)—Person in possession of gold—Presumption, person is ths owner, 
until contrary is proved—Materials available to prove the contrary—Separate evidence if needed 
"Rebuttal of -ths. presumption. - a l A a E 1 i p $ s : ass 

‘Whether the appellant had any interest in forcign gold which he was.carrying, 
‘or not; he would be liable‘under section 135 (b) of the Customs Act which makes 
‘any person acquiring possession of or in any way eoncerncd in carrying etc., liable 
to punishment on conviction. : Se 


But the provisions containcd in Gold Control (Deftnce of India Rules, .1962) 
indicate that what is controlled and regulated is the ownership of gold or acquisition, 
possession or control of any quantity of gold. Mere’ possession, of gold under all 
‘circumstances, as the possession by a carrier, is not’made™-punishable under these 
Rules. se l P 1 ae l : 3 i y . A n 
w Rule 126-I (11) states that any perton-in:posspssion or control.of any gold, 
not being ornament, shall be presumed, until the contrary is proved, to be the owner 
thereof, This provision presupposes that it is open for a person to show that his 
possession of gold is not as the owner thercof or aperson having intercstin it. This 
presumption indicates: that . rule 126-I. applics to: owners of gold. If thcre’ are 
materials: available before the Court, in spite of a man being in possession of gold, 
that he is not the owner of gold, it can be taken in those circumstances.that the pre- 
sumption provided under rule 126-5 is rebutted and the. contrary is proved. It is 
not necessary that the accused, to prove the contrary, should let in separate evidence. 


Dolia and $. Sundar, for Appellant. ` -~ 7+ 
' The Assistant Public Prosecutor, for State. 


R $ MEA ‘ i - 
. i) Liter ie 
Vis fre oes Appeal partly allowed. 
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Diu traw we) 1 yvye . Ae aa uwv we uaua men wa a VV ee 


Telegraphs, New Delhi. 
W.P.Nos. 3754-3755 of 1967. 


Civil sercant—Post and Telegraphs deparimeni—RMS arm and Post Office arm, distinct 
cadres—Promotion to post of Inspectors by examination—Scheduled castes candidates— 
Promotion of Scheduled castes to more than fifty per cent of posts treating both the cadres as one— 
Violative of equality of opportunity in public. employmeni— Writ. P 

Gonstitution of Iadia (1950), Article 16 (4). 

The Postal arm and the RMS arm are among the two of the four arms of the 
Post and Telegraphs Department. There is a cadre of posts called Inspectórs in 
both the arms and these posts are filcd up by competitive examination. Certain 
reservations are made for the Scheduled Castes and Scheduled Tribes. The total 
number of Inspectors of Post Offices for the Madras Circle which had to be filled up 
was 29, while that among the In«pectors in the RMS branch was only 3. Out of the 
32 posts of Inspectors in both branches of service, four vacancies were reserved for 
Scheduled Castes. The Director treated the two branches of service as one unit, 
for purposes of making the said reservation with the result that the candidate who 
stood first in the competitive examination was alone selectcd among the members 
of the forward community and the other two posts went to the scheduled caste 
candidate. The petitioner (forward community) who stood second in the examina. 
tion filed the writ. ; l ; 


Held, the effect of treating the two units as one for the purpose of calculating the 
number of Inspectors who should be selected from the Scheduled Castes, in spite of 
the posts of Inspectors of RMS and Inspectors of Post Offices being different cadres 
and different units, which are not inter-changeable, is to infringe the rights of perons 
in the position of the petitioner. Thus in the present case, two out of three posts 
of Inspectors of RMS section have been allotted to Scheduled caste candidates, 
with the result that 662/3 per cent of the seats had gone to the Scheduled Castes. It 
is clear from the decision in Devadasan v. Unior of India, (1964) 4 S.C.R. 680: ALR. 
1964 S.C. 179, that reservation of anything over 50 per cent for Scheduled Castes 
will be unreasonable and violative of the principles of Article 16 (4) of the 
Constitution. i 

N. G. R. Prasad for Row and Reddy, for Petitioner. 

E. S. Bakthavathasalam, for Central Government Standing Counsel, for ist 


Respondent. ` 
T.S. Ramaswami, for and Respondent. 
V.S. —— Petitions allowed. 
Palamiswamy, 7. K. Venugopal v. 
Prasad 


1st April, 1969. P. S. Deyal : 

j : S C.R.P.No. 68 of 1968. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 7 and 10 (2) 

(i)—Terms of tenancy—Rent payable in advance for the Distinct from advance con- 
templated in section '7—Agreement—Not violative of section 7—Eviction for wilful default. 


Under the terms of lease, the rent was payable by the first of every month for 
that month. The tenant committed default in pa t of rent m accordance with 
such terms in rpite of reminders from the landlord: 18 & petition for eviction of the 
tenant on the ground of wilful defaults in payment of rents, 

Held ; Under scction 10 (2) (i) of the Act the tenant is liable to pay or tender the 
amount due by him in respect of the building within 15 days after the expiry of the 
time fixed in the agrcement of tenancy or in the absence of any such agreement hy 
the last day of the month, next following that for which the rent is payable. 

Section 7 of the.Act gives power to the landlord to receive or stipulate for 
payment of an amount not exceeding one month’s rent by way of advance, The 

M—NRC 


the rent which the tenant 1s apie tO pay im aavance ior every mont uncer sucu 
an agreement. Such an agreement does not violate section 7 of the Act. 

Balasubramaniam, N.M. Manivarma, M.D. Etfiraj and A.S. Udayashankar, for 
Petitioner. i : ; 

M.A. Ghatala, for Respondent. - 

V.S. ` Petition dismissed. 
Ismail, F. T.A.Seshachalam Chettiar v. 
17ih July, 1969. i i State of Madras. 

g . W.P.No. 1642 of 1967. 
Madras Buildings (Lease and Rent Gonirol) Act (XVIL of 1960), section 3 (8)— 
Scope. ; - 
~ That two years ago’ the landlord did not occupy the main building when it fell 
vacant, has no relevancy to the question whether the present est of the landlord 
for the release of another portion of the same building (out house) for his gccupation 
is bona fide or not. The request of the landlord for release of the building for his 
occupation has not been properly considercd and disposcd of by the Government 
before it decided to reject his request. The impugned order of the Government is 
therefore quashed. . : 

V. Narayanaswami, for Petiti ; 

T. Satyadev, for the -Government Pleader, for Respondents. 

V:K. f nS Petition allowed. 


7th March, 1909. USUI DALWAyY DY 118 Genera manager 0. 
M/s. Sakthi Textiles, 
G.R.P.No. 2157 of 1967. 


Railways Act (X of 1890), section 78-B—Claims for compensation for loss of consigned 
foods—Lamitation of six monihs—Date of commsncement—Date of delivery of goods for transit 
Not the date from which the goods were to be delivered to consignee—Reply by Railway without 
prejudice to their rights—No inference of waiver of limitation. 


; The consignor bookcd the goods for transit by Railway on 28th August, 1963, 
‘and delivercd the goods. Finding that the consignce never reportcd delivery, he 
wrote to the destination station master on 31st December, 1963, enclosing the relcvant 
railway receipt and asking-that the goods may be re-booked back. This Icttur was 
never acknowledged by the station master. On 14th May, 1964, the consignor made 
a formal claim to the Chicf Commercial Superintendent who sent a reply without 
prejudice to the rights of the Railway. On the question of bar of limitation under 
section 78-B of the Railways Act. : i Sas i 
Held : The claim is barred under section 78-B of the Railways Act. The langu- 
age in section 78-B is explicit in terms, that the relevant date must be the date when 


the ‘ goods were delivercd to be carricd by railway ’.. It cannot be reckoned from 
the date when the goods were to be dclivercd to the consignee. Boe 


Where the reply of the Railway Administration was to the cffect that further 
enquiry will be made, on certain documents: being reccived, but that was without 
prejudice to the Icgal rights of the Railway Administration, that would d: finitely 
preclude an inference of any waiver of limitation. ~ 

S.K.Y. Ratan, for Petitioners. 


G. Harikrishnan, for Respondents. 


V.S. 3 = _ Petition allowed. 
` Natesan, F. TN T. Linga Gowder v. 
18th June, 1969. -> State of Madras. 


A.S.No. 192 of 1965. 


Contract Act (IX of 1872), sections 3, 4, 5 and 70—Madras Forest Act (V of 1882), as 
amended by Act (I of 1934), section 66 and Madas Revenus Recovery Act (II of 1864), section 
52—Auction of leasehold right by District Forest Officer—Withdrawal of the bid before accep- 
tance—No concluded contract—Sutt for refund of earnest money deposited. 


Contract—Auction—-Bid—Only an offer—No contract if there was no acceptance—Condi- 
tional acceptance—Withdrawal before absolute acceptance. ` 


: The plaintiff who was the highest bidder at the auction of a leasehold right 
made by the District Forest Officer, withdrew his bid before the same was accepted 
by the Officer, and sued to recover the earnest deposit. fe 


_ Held, in an auction every bid isan offer. It would bind the parties only when 
the offer was accepted. bee f : 

Until an offer is accepted unconditionally, it creates no legal right and the bid 
can be withdrawn at any time. A conditional acceptance, if by thatis meant some 
condition to be fulfilled for the acceptance of the contract to be binding, is not an 
acceptance that would turn an offer into an contract. The offer then is still under 
consideration awaiting acceptance that would bring about a-contract. ` 


- -In the absence of & vaild contract between the plaintiff and the Government the 

claim for deficiency arising at a re-auction cannot stand. Equally the Government 

cannot claim to retain the earnest money deposited by- the plaintiff. Section 70 

of the - Contract Act is not attracted. Neither section 66 of the . Madras Forest 

Act nor section 52 of the Revenue Recovery Act would enable the Government to 
M-—NRC 


SOULACE DETWCCO UAC parucs.' 
Case-law discussed. 
ALR. Sreeraman and A. S. Kailasam, for Appellant. 
“ The Addition! Government Pleader, for Respondents. 


k 


V.S. o. . arene | Appeal allcwed. 
Ismail, 7. i MA: Mahudum Mohamed 9, 
ee aoth Fane, 1969. ` : Sub-Registrar, Tisayanvillai. 


W.P.No. 53 of 1967. 


Reglirasion Act wie ed 1908), sections 34 (3), 40 0) and 41 (1) and (2)— Will 
‘presented for regisiratio Registrar directing the person who presented the will for regis- 
tration to produce certain witnesses on his side—Threatening to refuse registration tf direction 
‘to produce-wriness not complied with—No such power— Vali ity of the order. 


The Registrar, before registering the will, has got a right to conduct an enquiry 
to satisfy himself that the will was executed by the testator. However, he has no 
power to compel the person who presents the will for registration, to produce any 
witness on his side and threaten to refuse registration if he does not present the witness. 
If any person whom the Registrar considers to be material witness is not produced 
by the person who presents the document for registration, it may be open‘to ‘the 
Sub-Registrar to draw any conclusion which is justified by the circumstances of the 
case. However, he has no power or right to state that if that pérson does not pro- 
duce any witness which the Sub-Registrar wants him to produce, he will refuse 
tegistration. i 


P. Ramaswamy, for Petitioner. a 
J. Kanakaraj for Government Pleader, for Respondents. 


SVJ. —— Wril Petition allowed. 
5 N.R. Rao v. 
asada Rao, F. M/s. Premier Auto Electric Co. 

Fuly, 1969. G.R.P.No. 1993 of 1968. 
ies Sry (Lease and Rent Control) Act (XVII of 1960), section 14 (1) (a) 
a of —Application under section 14 (1) (a) for recovery of possession for repairs— 
of tenants alisen to considerations—Order passed refers to totalty of lease hold and 


& to a part thereof—No jurisdiction to direct surrender of a portion of premises. 


Section 14 is an enabling section entitling a landlord to take temporary posseasion 
‘of a building for purposes of effvcting repairs and for being redelivercd to the tenant 
after the repairs are over. Thisis one of the sections in the Act which is salutary 
in scope arid beneficial to the tenant. It may be that the temporary withdrawal of a 
tenant for particular period from the premises in occupation might result in hardship. 
But hardships are alien to considerations of the kind in question when rights of land- 
lords are sought to be interpreted and the properties of the landlords sought to be 
preserved from being wasted and further damaged. - 


. The non-obstants clause in section 14 (1) makes the content of section 14 wide 
enough. Once the landlord establishes that the premises in the occupation of the 
tenant is required ‘for carrying-out the repairs to the building and if such repairs 
tannot be al out without the building being vacated, then, the Rent Controller 
has no discretion but to pass an order directing the tenant to deliver possession of ao 
building to the landlord. ~Section' 14 (4) creates a fiction and a privilege. 
fiction is that notwithstanding the delivery of possession-by the tenant to the aid 
of the demised building, the tenancy shall be deemed to continue. "The privilege is 
that conferred: on the tenant whose obligation to pay rent is suspended during the 
iod he is kept out of possession pursuant to an order under section 14 (1) (2). 
Buch ch abatement of rent is a total one. - i : 


Held, the suit would come under the exemption under Article 15 of the Second 
Schedule to the Provincial Small Cause Courts Act and, consequently, the second 
appeal is not barred under section 102, Civil Procedure Code. 


A.LR. 1956 Bom. 254, referred to. 

ALR. 1924 Mad. 903, distinguished. 

K.M. Venkatavaradachari, for Appellants. 

M.V. Gopalaratnam and D. Radhakrishnan, for Respondent. 
8.V.J. Second Appeal allowed; No leave, 





“Rrishndswami Reddy, f° 00 5 T a po a Mangilal v. 
~ aoth March, 1969.7 -~ ge VU“. *" State of Madras. 
pa, oe meee E ` - 7 "7° Orl A. No. 290-ọf 1967. 
.. Madras Prohibition Att (X of .1937),. sectioh 4. (1) (a) qnd Criminal. Procedure Code 
(F of 1898), : section 103 (3) and-(4)—Appellant (accused). charged with offence of: being 
in possession of brandy bottles in a particular premises qs sub-tenant—Accused denying possesstqn, 
sub-tenancy and his presence in the premises—Search list noi served on accused —E fect of. 
. _ ‘These: provisions’ (Criminal Proccdure. Gode, section 1037.(3)! and . (4) ) :are 
mandatory.. Admittedly. the requirements, of those :provision’ were not. complied 
with. - Besides: the mandatéry nature, of these. previsions, in this particular case 
-whentthe appellant, has denied his presenoe.in the premises, if PW. 2° had ‘served 
a copy of search list on him:and obtained. his signaturé at the time of the search 
itself the plea of the appellant could be negatived. It, therefore, throws a consi- 
derable doubt whether’the appellarit’ Was ‘present At the' time of the search’ of the 
premises at all. In any event, the appellant will be entitled to the benefit of doubt. 


T. S. Subramaniam for R. Desikachart, forsAppellant. `i i» 





oa The Assistant Public Prosecutor,:for Respondent. Tr a ae 
SVJ | Appeal allowed, 
-© - Alagiriswami, J. i a T. A. Krishnaveni v. 
-_ 2grd.Aprib, 1969. -R. Palaniappan Poosari. 
W. P. No. 4656 of 1968. 


(io) ‘and: Madras’‘Co-operative Societies Rules (1963), Chapier X, rule 69 (1) and (7)— 
Ee tcreas rule 69 dtsmissed—Appeal or revision, competent—AL orders under C 
of Rules subject to appeal under séction g6—Rule 69 (7) beyond rule-making power. a 
.i. All orders made under-Chapter X of the Madras Co-operative Socicties:Rules, 
-1963 would be subject to.appeal under section 96 of the Act. That no doubt, 
might throw a heavy burden on the-Tribunal, but that cannot, be helped. It is 
a matter for the Legislature to. deal with; i, As -- 
Rule 6g (7) should be deemed to be held to'be ‘beyond the-rule-making power 
s on the Government under the: provisions of section 119. It should, 
therefore, be held that the powers of the Tribunal under- section -g6 of the Act 
have not been, and cannot-be whittled down in any.way. - > ; 
`| * Held,'that the Tribunal has jurisdiction, to’entertain the appeal and the Regis- 
trar has no power to revise under-section 97 of the. Act. sE 


|: Madras Co-operative Societies Act (LILI of 1961), sections 91, 96, 97 and 119 í (p) 


-. . S. Palaniswamy and K. Kanniah; for Petitioners. 


F 


R. Krishnamurthy, R.G. Rajan and G. K. Selvaraján, for Respondents,- 





TEU TIN — `. ~ Petition ‘allowed, 
J. Alaginimami, J | 0p wee ta. K, G, P, Sangham v. 
“O. ggih April, 1969.55 > Yeo - scat 2 8. State of Madras. 
i . W. P. No..922 of 1967: 

‘Madras Hindu Religious and Charitable Endowments -Act (XXII of 1959), sections 47, 

9, 51-and 52—Appointment of non-heredstary trustee by Area: Committes or issioner— 


ocedure—Not necessary to notify vacancy and call for applications—Order, not-in the nature 
of quasi-judicial function—Not incumbent to give reasons for appointments. 
© Itis not necessary for the Area Committee or the Commissioner to notify the 
vacancy and call for applications and also call for reports. The order of the Area 
Committee or the Commissioner is not in the nature of a quasi-judicial function, and 
it is not jnacumbent' on the Commissioncr’ to give- reasons for such am appointment. 
No person has got a right to claim that he should be considercd for appointment to 
the post’ of non-hereditary trustee of a temple and unless any“person has any such 
right, it Cannot be said that the Commissioner is exercising a quasi-judicial function 
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in appointing non-hereditary trustees to temple. Nor is-it correct -to- say 
that it isincumbent on the Commissioner to give reasons for such appòint- 
ment. ‘That will be so only if the person can claim that he has got : legal right to 
be appointed. An order appointing non-hereditary trustee under section 47 or 
49 of the Act is not one deciding conflicting claims of right. There is no Jis before 
the Commissioner. It is not an appealable order and it is not incumbent on the 
Commissioner or thc Arca Committee to give any reason for the appointment. 

As long:as a member of a community has been appointed, section 51 of the 
Act is satisfied and no one can question the appointment. The only case where a 


-person who is not directly affected can apply fora writ of eee questioning 


an appointment is where a ‘person is appointed to a public o It is not possible 


-to say that the office of non-hereditary trustee of a temple is a public office... There- 
fore the qualifications, of the persons cannot be canvassed either. a Sto 


LL.B. (1962) Mad:"713 : (1962) 1 M.L.J. 385, referred to. ; 
(1969) 1.M.L.J. 437, dissented from, . — .`7. : 
V. Krisktan and K. Sankaran, for Petitioner. - 


R. Krishnamurthy for Government Pleader and R. Sundaralingam, for Respondents 
2 and g. ees f 


S.V.J. pc Petition. dismissed. 
-> Ismail, Je . Ambujaminal v. 
24ih June, 1969. Commissioner of Corporation of 


3 Madras. 
ENLI W.P. No. 2006 of 1966. 
Madras City Municipal Corporation Act (IV of. 1919), section 197-B and Rules 9, 3-A, 
5 and 15—Revision of assessment—Pending revision, notice demanding tax which has escaped 
assessment—Demand valid—Taxation Appeals . Committee—Disposal of the —Com- 
munication conveying deciston—No writ of certiorari to sh— Exhaustion H remedies— 
Appeal to Court of Small. Causes—Not availed of — Writ, Feia issue. |” 2 : 
Notices under rules 3 and 3-A of Part’ I-A Of Schedule IV to the Act were 
issued to the petitioner for revising the assessment. After heating the objections 
the assessment books were amended and thé. petitioner was informed that à petition 
to revise the assessment would be considercd. Pending such a. revision petition, 
notices were sent to the petitioner under section 137-B of the Act stating that he 
was liable to pay the amount of tax which had escapcd assessment. The-Commis- 
sioner and the Taxation Appeals Committee disposing of the petitioner's case, 
reduced the annual value.’ The decision of the’ Taxation Appeals Committee 
was communicated to the petitioner. Without filing an appeal to the Court of 
Small Causes the petitioner sought a writ to quash the communication. f 
Held; No petition for the issue of a writ of certiorari will lie to quash the com- 
munication sent by the Corporation because that communication simply conveyed 
the decision of the Taxation Appeals Committee to the petitioner and it did not 
constitute any judicial or quasi-judicial determination of any point affecting the 
rights of the parties. > 
There is no warrant for the contention that a notice under section 137-B can 
be issued only after a revision petition filed pursuant to the notice under pule 3-A 
has been disposed of. j : ; ' 
Rule 4 (a) under Part I-A clearly and categorically provides that the pre- 
rring or pendency of an application for the revision of the assessment of any tax 
under rules, 2, 3-A, or 4 shall not bar the collection thereof or operate as a stay 
of p dings to enforce payment of the same. Itis implicit in rule 4-A that a 
demand can be made during the pendency of a revision petition. ' 


Rule 15 under part V of Schedule IV to the Act also provides for a further 
appeal against the order'of the Taxation Appeals Committee to the Court of Small 
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Causes. A writ cannot issue as the petitioner has not availed herself of this oppor- 
V. Somasundaram and P. Devadas, for Petitioner. 
T: Chengaloarayan, for Respondent. 


V.S. EEO T Petition dismissed. 
Ismail, F. , i K. Gimasekharan v. 
21st July, 1969. . Chairman, State Housing Board. 


W.P. No. 1653 of 1967. : 


Madras Stats Housing Board Act (XVII of 1961), sections 4 and 18 (1) aad (2)— 
Chairman dismissing employee—Appeal to the Board against ths order o Chairman—Particpa- 
tion and association of ike Chairman in the proceedings of the Board—Proceedings vitiated— 
Unnecessary to prove that Chairman influenced other mombers—Doctrins of bias—Applica- 
bility of. % 8 . . è 
© The resolution of the Board disposing of the appeal of the petitioner cannot 
be said to be legal or valid. One of the most fundamental principles of judicial 
administration is that not only justice should be done but it should also appear to 
‘be done and no litigant should the slightest fear or apprehension that an indi- 
vidual who may be said to be biased in any degree, against him, is allowed to partici- 
pate in the judicial proceedings which deals with and disposes of his case. In 
this particular case, the appeal was really against the order of the Chairman and 
therefore the participation of the Chairman in the procecdings of the Board can 
be said to have vitiated the entire proceedings of the Board. It is not necessary for 
the application of the principle, that the petitioner must be in a position to prove 
that in actual practice, the Chairman influenced the other members and the ultimate 
decision of the Board is the consequence of such influence. All that is required is 
the apprehension that may be reasonably entertained by an individual, that by the 
participation of the person whose order is under appeal, the cntire appellate pro- 
ceedings have gone against that individual or to-his prejudice. It may be, in this 

icular case, the other members who participated were not subordinates and were 
in no way obliged to the Chairman. : 


Held, the appeal preferred by he petitioner has not been properly disposed of 
‘by the Board, because the proceedings of the Board are vitiated by the association 
and participation of the Ohairman of the Board. 

(1957) 8.C.J. ae (1957) S.Q.R. 575: (1957) eye 254: ALR. 
1957 S.C. 425 and (1959) S.Q.J. 53 : (1960) 1 S.C.R. 580: (1960) 1 M.L.J. (S.C.) 
13: (1960) 1 An.W.R. (S.C.) 19: A.LR. 1959 S.C. 1976, referred to. 

S.T. Govindarajulu, for Petitioner. 


Sadanand for G. Ramaswamy, for Respondent. 


8.V.J. _— . Petition allowed, 
Ismail, J. K. Rajendran v. 
a4tk July, 1959. The R.D.O., Chingelput. 
< W.P. No. 1550 of 1967. 


Madras Panchayats Act (XXXV of 1958), section 169 (1) and (2) and section 181— 
Sanction by Collector under section 169 (1), for prosecuting President for offences of failure to 
produce panchayat records of sale proceeds o cyclone failen trees and tmisapprorpriation of sale 
amount— For offence, though more serious, no sanction necessary—Collector, clubbing 
both, under section 169 (2), directing President not to discharge his duties as President— 
Validity of the order. 


The alleged dishonest misappropriation or converting}to one’s own use, not 
having occurred while acting or purporting to act in the discharge of official duties, 
no sanction under section 169 (1) of the Act is necessary for prosecution of the 
petitioner for an offence of misappropriation of funds. As far as the other offence 











of failure! tg ‘produce the? panchayat records of the talë procecds’ of cytlon 
trees is concerned it may fall within the scope of section 181 of the Act and tert 
sanction may be necessary under: section! 169 .(1). ofithe Actas. ye 
guided b exercise of discretion under scction .169.{3) of the Act. will nsiturilly be 
by the nature and the seriousncss of the offunce with refurcnce to which,sanc- 


sea under section 169 (1) of the Act. Out of the two offunces there can ` 


be no dispute that the allegcd misappropriation of the moncy will be the more scrious 
offence:and ‘for. that offence, ‘tio ‘sanction being ncccs:ary, the dircctian i girn under 
section 169 (2) of thé Act, by the Collcctor on the basis of clubbing both the offences 


` together cannot stand, since it cannot-be. predicated that the Collector would have 


given the direction tmdet section 1 289: (3), 40 He was granting. the fanction tinder. sec- 
tion 169, (1) 4 in napy ther ofiunçe al one. oe Mohd) ae to onaf, Vaa t a 


` NR. Chandran, for. Pu Raman, for. Ptitionsr., 23 me one bees | 


1 


J. Konak} for Government Plcader, for Respondents. a itd 
E w SVJ Aa oa o a ae sit ; ib vl tals oo i o Petition ad ed. 
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Ramanuj ZST rT ST TS | CE ANT Oe a u.  Mazha of Varayar. 

"4th August, Igo. ° pit Mea Fea gi” Sones e ee rere ? 1 S.A..No, 40 of 1969. 
1 ia Go-shater—Suit by; aai ‘third. partils, for recon of -ptsision- Mointanabil 
of—Bensfit of. the decree will. go to ‘alli the shavers. PPM apia Ele eB ih > 7 
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[SupReme Court:] ©” vr g . 
J. C. Shak and- t” > - ge -  Maghraj r. 
G. K. Mitter, JJ. A A “~ Mst. Bayabai. 
30th April, 1969.- au CA. No. 608 of 7196. 


Civil Procene Code. (Vof 1908), Order 21, Rule 1—Deposit of the loan towards 


principal and noi towards interest—M. P. Money Lenders Act (XI of 1934), section 9. 


The normal rule that the amounts deposited in Court should first be epplicd 
towards satisfaction of the interest and costs end ‘thereefter toweids the principal 
would apply. 

Relying upon this- direction, Counsel for the eppellants contended that the 
High Court by order ditcd 31st March, 1947, restoicd for the period after 10th 
November, 1946, the rate of interest as originally awaided by the Court of First 
Instance. We are unable to hold that the direction is capeble of thet interpretation. 
a directing thet interest at the rate of 4 per cent. from 12th August, 1941 to 10th 

ovember;' 1946 shall be calculated on Rs. 35,299-1-6, it was not, and could not 
be, intended by the High Court that interest after 10th November; 1946, wes to be 
awarded only at the rate of 3 per cent. No such application wes medo by the 
debtors. It wes apparently contend d that the amount of Rs. 35,299-1-6 as claimcd 
by the plaintiffs in the original suit included interest, end interest could be computed 
on the amount which formed the principal. The High Court, in view of the y 


_ passed by the Trial Court and confirmed by it, declined to enter into that contro- 


+ 


versy and indicated the manner in which the interest wes to be calculated between 
Sth October, 1936 and 10th November, 1946. The High Court did not reduce the 
rate of interest for the period after 10th November, oe i.e., the date fixed for 
redemption of mortgage under the decree of the High Co 

An argument somewhat faintly suggestcd before us ee it is the privilege 
the debtor to impose conditions subject to which eny payment is to be mede by the 
mortgagor, and the a is bound to accept the condition necds no serious 
consideration. 

G. L. Sanghvi, Advocate and J. B. Daiàchanjt, Advocate of M/s. J. B. Duden 
& Co., for Appellants. ; 


Dr. W. S. Barlingay, Senior ‘Advocate (R. Mahalingier Ganpat Rai, ebdnoretes 
with him), for Respondent No. 6. 


B. D. Sharma and S. P. Nayar; Advocates, for Respondent No. 11. 


G.R. — 1 Appeal dismissed. 
Alagiriswami, J. f l K. R. Palaniswami Goundar y. 
22nd Angust, 1969. : - The Mezdres Lend Board. 


W.P. Nos. 988 and 989 of 1967. 


Madras Land Reforms Act arin of 1961), sections 8 (1) (©), 9 (3) (b) and 27— 
Order passed by Land Board refusing petitioner's reguest—Bcaid relying on materials 


not brought to the notice of petitioners—Principles of natwal justice yiolatec—Bccid . 


. exercises quasi-judicial function. 


There can be no doubt the Land Board in cxercising its powers under section 27 
is exercising a qucsi-judicial function because the interests of the petitioners are 
directly affected by an order refusing their request. It is therefore sncccrsary thet 
principles of natural justice should be followed. One of the principles of natural 


' justice is that if there are any materials which are relied upon by the quasi-judicial 


` authority passing an order adverse to the interests of any peison that material 


. should be made available to him, and he should be given an opportunity to say 


what he wants to say on tho subject. 
On facts Held, the orders of the Board which edmittedly were passed without 


: putting to the petitioners the materials which were sought to be used against them 


wore not in consonance with the principles of natural justice. The petitioners had 
M—NRC ~ 




















Dye eto tt = eis, Gee at oe 


24 


sent in their requests to be allowed to retain certain lands for the of dairy 


farming and cattle breeding. Certain materials were relied upon for holding that 


they were not so entitkd and permission’should not be grantcd to them. Tho | 
petitioners were not informed of these materiels. If an opportunity had been ` 
given to the petitioners, they might have been ablo to show either that the : 
materials on which the Land Board relied were not true or that they were capable 


of a different interpretation. — - ; 
M. S. Venkatarama Iyer, for Petitioners. 
-` K.S. Bhakthavatsalam, Assistant Government Pler der, for Ret pord rts. 
S.V.J. Re i _ Writ Petition allowed. 


smail, J.  . ~ $ : -  P. V. Natarajan v. 

“25th August, 1969. i ` The Revenue Divisional Officer. 

k . ; S W.P. No. 2791 of 1967. 

Madras Hereditary Village Officers Act (Iof. 1895) and B.S.O. Ncs. 156-A and 

156 (3}—Applicability of .B.S.O. No. 156 (3) to offices governed by statutc—Revemie 

Board's appellate authority as wide as that of original authority— Temporary appointment 

in a permanant vacancy by R.D.O.—D.R.O. setting aside that appointment—Appeal to 

Board of Revenue, whether competent. ; 

When the Board of Revenue exercises its appellete juridiction under B.S.O. 

No. 156 (3), ‘the restrictions imposed by B.S.O. No. 156-A on the 1evisional jori- 

diction of the Board of Revenue will have no applicetion. As en eppellate eutho- 

rity, the powers of the Board will be as wide as thet of the originel tuthority end 

therefore the Board of Revenue will be perfectly justificd in comparing the claims 
and qualifications of the parties before it and making a selection out of them. 


The language of B.S.O. No. 156 (3) itself mekes it indisputably ckar thet it 
applies to offices governed by the stetute. i i . 

There is a difference between ‘claim to a temporary vacancy’ and claim to a 
temporary appointment in a peimencnt vacancy. In the present case, once the 
registration of the minor hes been invalidated, the vacancy has become a ‘permanent 
one. Even though the 5th respondent was appointed temporarily by R.D.O. 


the appointment itself'was a temporary eppointment in a permanent Vecancy and 
not an appointment to a temporary vicency. 


Held, it cannot be contended that the eppeal of the 5th respondent to the Board 
of Revenue was incompetent. Though 5th respondent was appointed by the R.D.O. 
the D.R.O. set aside the order of the R.D.O. and appointed the petitioner as the 


karnam. Therefore, the 5th respondent was prejudicially effected by the order of 
the D.R.O. and consequently came within the scope of the language of the B.S.O. 


No. 156 (3), being entitled to the appeal to the Board of Revenue. 


S. Ramalingam, for Petitioner. = - . 
T. Satya Dev, Assistant Government Pleader, for Respondents 1 to 4. 
K. Doraiswami, for 5th Respondent. f . 


S.V.J. Petition dismissed. . 





M.M. Ismail, J. _ Chennichi aljas Parikkal v. 
27th June, 1969. ` ` . D. A. Srinivasan Chettiar. 
i C.R.P. No. 1007 of 1969. 


Civil Prodedure Code (V of 1908), section 115—High Court--Powers of revision— 
Hardship dnd injustice to respondent—No interference— Madias Buildings (Lease and Rent) 
Control Act (XVIII of 1960)—Lease of vacant site—Supersnucture built thereon—Suit 
in €jectment—Jurisdiction of civil Court, challenged by tenamt—Dismissal of sult—Subse- 
quent oroceedings before Rent Controller for eviction—Jurisdicticn of Rent Contiolle:— 
Challenge by tenanton the basis of the law then declared by the Supreme Cou t—Evicticn 
ordered —Revisional powers—If can be exercised in favorir of tenant. 


The petitioner is a tenant who took on lease a vacant land for the purpose of 
putting up a homestead. On the tenant committing default in the payment of rent, 
the landlord laid a suit in ejectment. The petitioner contended that the civil Court 
bad no jurisdiction and the same was upheld. Subsequently when the Jandlord 
moved the Rent Controller, the petitioner took a reverse stand and contended that 
the Rent Controller had no jurisdiction, on the basis of the law laid down by the 
Supreme Court. But the authorities below ordered the eviction of the petitioner. 
In a revision, . i 


Held, interference with the order of the lower Court will render the respondent 
without any remedy to obtain possession of the land, notwithstanding the fact that 
the petitioner had committed default in the payment of rent: and the bona fide 
fequirement of the landlord has been admitted. 


The exercise of the revisional powers of the High Court under section 115 
of the Code is purely discretionary. If interference in a particular case will 
result in hardship or injustice to a party, the High Court will be justified in refusing 
to interfere in the exercise of its revisional jorisdiction, even if the order is found 
to be one without jurisdiction. 


K. Sarvabhauman and T.R. Mani, for Petitioner. 


t 


V:S. —__ Petition dismissed. 
Alagiriswami, J. V. S. Swaminatha Pillai y. 
3rd July, 1969. _ Authorised Officer (Land. 


Reforms) Tirunelveli, 
W.P. No. 2437 of 1966, 
- __ Madras, Public Trusts (Regulation of Administration of Agricultural Lands) Act (LVII 
of 1961), section 2 (5}—Lessee of large extent of lands from a trust—Lessee sub-leasi 
to tenants none of whom is in possession in excess of ceiling—Lessee, not a culthating 
tenant—-No proceedings for surrender of surplus land can be taken against kim. 

The petitioner has taken on lease large extent of land from a trust for a period 
of 25 years from 1945-46. The petitioner had sub-leased the lands to various tenants, 
none of whom was in possession in excess of 5 acres. The Authorised Officer took the 
viow that the petitioner was a cultivating tenant in possession in excess of the ceiling 
area. The Officer took proceedings to get the surplus land from the petitioner. 

Held, the petitioner is not contributing his own physical labour or that of any 
member of his family in the cultivation of the land be nging to the trust, though he 
may havo a tenancy agreement with the trust, he is not a cultivating tenant. But 
the persons who have taken lands on sub-lease from the petitioner are cultivating 
tenants under section 25 (c). There is no provision in the Act which enables any 
of the authorities concerned to deal with a mere lessee who will be an inter- 
mediary under section 2 (14). The orders of the authorised Officer as well as the 
Collector in t.ppeal have to be set aside. 


S. Padmanabhan end P.S. Madhusudancn, for Petitioner. 
S.T. Ramalingam, for Government Pleeder, for Respondents 1 and2. ° 
T.R. Ramachandran and T.R. Rajagopalan, tor 3rd Respondent. 


V.S. i — Petition allowed, 








Ramaprasada Rao, J. : Sanyasi Chettiar y. 
14tk August, 1969. . Harigopalasami Udayar. 
. ; C.R.P. No. 2048 of 1967. 


Civil Procedure Code (V of 1908), sections 151, 152—Sale certificate—Wrong' 
survey number of property given by accidental H ca to proper survey number— 


Inkerent power and ends of justice—If allowable. 


_ The survey number of the property purchased by the auction purchaser was 
eorrectly described in the previous proclamation of sale but in the proclamation of 
sale under which the sale fructifled, a wrong survey number was given. The pur- 
chaser applied to the Court under section 152 of the Code for the correction of the 
sale certificate. On the Court: declining to make the Correction, the -purchaser 
applied in revision, i l 

Held, the sale certificate .has to be amended by inserting the correct survey 
number. * “. a - 

Inherent jurisdiction of the Court ‘is always exercised to meet the ends of 
justice. The accidental mistake which has-occurred in the sale certificate should 
be corrected in exercise of the inherent jurisdiction of the Court - 


N.-Siramani, for Petitioner: : BES aa 
“ $ ` s; ‘ ge ‘ te 
V. Janakiraman, for Respondent. oye 
V.S. = bee oe Petition allowed. 
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